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MORTGAGE, SECURITY AGREEMENT,
ASSIGRMENT OF RENTS AND LEASES,
FIXTURE FILING AND FINANCING STATEMENT

THIS MORTGAGE, SECURITY AGREEMENT, ASSIGNMEINT OF RINTS AND
LEASES, FIXTURE FILING AND FINANCING STATEMENT ("Mertgage™) is
made as of this EéZf'day of October, by ARCHIBALD CANDY
CORPORATION, a corporation organized and existing under the
laws of the State of Illinois, successor in interest by merger
to FANNIE MAY CANDY SHOPS, INC., an Illincis corporatiecn,
having a principal office address at 1137 West Jackson
Bouleva:d. Chicago, Illinois 60607, and its successors and
assigns ("i‘ortgagor®), in favor of WILMINGTON TRUST COMPANY, a
Delaware veulling corporation and WILLIAM J. WADE, each having a
principal of{fice address at Rodney Square North, ¥ilmington,
Delaware 19890 a%tention: Corporate Trust Administration, as
security trustees {together with their respective successors
and assigns, "Mortcagee") under a certain Collateral Trust
Agreement dated of =vin date herewith among Fannie May
Holdings, Inc., a Delaware Corporation ("Holdings"), Mortgagor
and Mortgagee. The Collateral Trust Agreement, as presently
constituted and as it may re amended from time to time after
the date hereof is referred %o in this Mortgage as the "Trust

Agreenent™.

WHEREAS, FMCAN Acquisition Corp., an {llinoils corporation
("Acguisition") and Holdings, entered intc i dlote Purchase
Agreement with Jackson National Life Insurance Company
("Purchaser") dated of even date herewith (as gpresently
constituted and as same may be amended from time tc time alter
the date hereof, collectively referred to as the “Hole Purchase
Agreenent™). Acquisition has been rerged with and inho
Mcrtgagor {"Merger"} and Mortgagor has assumed ail of the
obligations of Acquisition under the Note Purchase Agreeueat
pursuant to an Assumption Agreement dated of even date
herewith. Pursuant to the Note Purchase Agreement, Acquisition
has issued to the Purchaser certain promisscry notes dated of
even date herewith, in the aggregate original principal amount
of Thirty Million Dollars ($30,000,000), in the form attached
hereto as Exhibit 1, incorporated herein and made a part hereof
(said promisscry notes, as presently constituted and as they
pay be anmended, extended, renewed or consolidated from time to
time after the date hereof, together with any and all
promissory notes that may be exchanged or given in substitution
therefor after the date hereof, being collectively referred to
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in this Mcrtgage as the "Notes") (the Purchaser and any other
holder or holders of any of the Notes being collectively
referred to in this Mortgage as the "Noteholders™); and

WHEREAS, the 1ndebtedness evidenced by the Notes bears
interest and is payable as provided in the Notes and the Kote
Purchase Agreement {the terms and provisions of the Netes and
the Note Purchase Agreement being incorporated herein by
reference and made a part of this Mortgage to the saze extent
as though set forth in full herein), with final maturity on
October 31, 1999, if not sooner paid; and

WHZREAS, Acquisition entered into a Credit Agrcement dated
of evecn-date herewith with the lenders ("Lenders®™) named
thereir..ond The First National Bank of Chicago ("FNBCY) in its
individual «capacity as a lender and as agent (as presently
constituted ind as same may be amended from time to time after
the date hereol, collectively referred to as the "Credit
Agreement®), and Mortgagor has assumed all of the obligations
of Acguisition trercunder pursuant to an Assuzption Agreenent
of even date herewith. Pursuant to the Credit igreement,
Lenders have agreed *to make a revolving loan to Acguisition
(and subseguent to the ¥evger, Mortgagor) in the maximur amcunt
of Ten Million Dollars {Si£,000,000), to be evidenced by notes
made by Acguisition {and subsequent to the Merger, Mortgagor)
of even date, in that amount. in the form attached herete as
Exhibit 2, incorpcrated herein and made a part hereof (said
notes, as presently constituted ard as same may be anended,
extended, renewed or consolidated from time to time after the
date hereof, together with any and &li prorissory notes that
may be exchanged or given 1n substitution therefor after the
date hereot, being collectively referrei te as the "Revolving
Notes™): and

WHEREAS, the indebtedness evidenced by the Kevolving Xotes
bears interest and is payable as provided in the Revolving
Notes and the Credit Agreement {the terms and provisions of the
Revolving Notes and the Credit Agreement being incoipirated
herein by reference and made a part of this Mortgage <7 the
same extent as though set forth in full herein), with (ipal
maturity on October :El 1696, if not soomer paid; and @
WHEREAS, t¢ induce {1) the Noteholders to acguire the Hotesz;
and (ii) Lenders to enter into the Credit Agreement, Mortgagor aa
has agreed tc execute and deliver this Mortgage to Mortgagee, )
as security trustee for the benefit of the Noteholders and T
Lenders pursuant to the Trust Agreement {the terms and
provisions of the Trust Agreement being incorporated herein by €
reference and nade a part of this Mortgage to the same extent
as though set forth in fuill herein)}, to secure payment of the
indebtedness from time to time evidenced by the Notes, the
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Revolving Notes and any and all other sums required to be paid
by Mortgagor from time to time pursuant to the Notes, the Note
Purchase Agreement, the Credit Agreement, the Revolving Notes,
the Trust Agreement, this Mortgage or any of the other
Financing Documents (as hereinafter defipned), and aisc to
secure the keeping, performance and observance of, and
compliance with, all covenants, agreements, conditions and
other provisions required to be kept, performed, observed and
compiled with by or on behaif of Mortgagor pursuant to the
Notes, the Note Purchase Agreement, the Credit Agreement, the
Revolving Notes, the Trust Agreement, this Mortgage or any of
the othér Financing Documents: and

WHEREAS, in connection with the aforesaid agreements of
Mortgagor, Zwsrtgagor alsc has agreed to provide certain other
security to ¥artgagee, as such security trustee, to secure
payment of the aforesaid indebtedness and other sums and the
keeping, perforuence and cbservance of, and compliance with,
the aforesaid covenints, agreements, conditions and provxsxons,
which other security includes, without limitation, certain
security interests in personal property of Mortgagor and
certain additional mortgages or deeds of trust of real property
of Mortgagor (said additicial mortgages or deeds of trust, as
presently constituted and a% chey may be amended, extended,
renewed, consolidated, spread or-otherwise modified from time
to time after the date hereof, being collectively referred to
in this Mortgage as the "Additioral Mortgages™), which real
property is identified in Schedule 5.10 to the Note FPurchase
Agreezent:

WHEREAS, the Loteholders and Lenders buve agreed in a
certain Intercreditor Agreement among the:n doced of even date
herewith that the obiigations of Mortgagor (¢ hem pursuant to
their respective loan documents shaill be secured, pari passu,
by this Mortgage and the Additicnal Mortgages and the other
Financing Documents in accordance with the terms ol the
Intercreditor Agreenent.

NOW, THEREFORE, to secure payment of the aforesaid
indebtedness and cther sums and the keeping, performance ard
observance of, and compliance with, the aforesaid covenants,
agreements, conditions and provisions, and for amd in
consideraticn of the sunm of Ten Dollars (510} paid to ¥ortgagor
and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged. Mortgagor does
hereby grant, bargain, sell, alienate, remise, release, convey,
assign, transfer, mortgage, hypothecate, pledge, deliver, set
over, warrant, confirm and grant a securzty interest to
Mortgagee, its successors and assigns, in and to the following:

b
%))
g
a3
X
~}
o




UNOFFICIAL €OPY” ®

THE PROPERTY

(A) The land described in Schedule A attached hereto,
incorporated herein and made a part hereof {(the "Land™), and
all trees, shrubbery, crops and other plantings now or
heresafter grown on the Land;

{B) TOGETHER WITH (1) all buildings, structures and
improvements of every nature whatsoever now or hereafter
situated on the Land {(collectively, the "Buildings*"), (2} all
right, title and interest of Mortgagor, of whatever character
(whether as owner, chattel lessee or otherwise, whether vested
or contingent and whether now owned or hereafter acquired), in
and to all building materials, supplies and other property row
or hereafter stored at or delivered to the Land or any other
location for installation in or on the Land or any cf the
Buildings, and all fixtures, fittings, machinery, appliances,
equipmerit., apparatus, furnishings and personal property of
every Miature whatsocever now or hereafter located in or on, or
attached o, and used or intended to be used in connection with
the Land, ‘any of the Buildings or any business or other
operations- row or hereafter conducted in or on the Land or any
of the Buildiras or in connection with any construction or
other work ncw. or hereafter conducted in or on the Land or any
of the Buildings @ {(all of the property described in this clause
¢{2), being colidccively referred to in this Mortgage as the
rEguipment") (thec Buildings and the Equipment being
collectively referrad to in this Mortgage as the
*Inprovements®”;}, (3j any and all o0il, gas and cther minerals
now or hereafter broducza from or allocated to the Land and any
and all products now o hereafter processed cr obtained from
any such oil, gas or other minerals, and (4) any and 211 plans,
specifications, drawings, rtooks, reccords and similar items now
or hereafter relating to the Land or the Improvements, the
operation thereof, any rights thereto or any interest therein:

(C) TOGETHER WITH all proc=eds, products, extensions,
additions, improvenents, bettermeats, renewals, substitutions,
replacements, accessions, accretions and relictions of and to
all or any part of the property desccibed in paragraphs {(A) and
(B) hereof or any other property encuro.red by this Mcrtgage:

(D) TOGETHER WITH all right, titic and interest of
Mortgagor, of whatever character (whether vested or contingent

and whether now owned or hereafter acquired},. in apd to (1) all
streets, roads and public places (whether ope€n or proposed) now
or hereafter adjoining or otherwise providing-aCoess to the
Land, (2) the land lying in the bed of such stre.ts, roads and
public places, and {3) all other sidewalks, alleys  ways,
passages, vaults, water courses, strips and gores c¢f lapd now
or hereafter adjoining or used or intended to be used in
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connection with all or any part of the property described in
paragraphs (A}, (B} and (C) hereof;

(E) TOGETHER WITH all easenents, rights-of-way and rights
of use or passage (whether public or private), estates,
interests, benefits, powers, rights (inciuding, without
limitation, any and all lateral support, drainage, slope,
riparian, littoral, sewer, water, air, oil, gas, mineruil and
subsurface rights), privileges, claims, franchises, licenses,
profits, rents, royalties, teneaments, hereditaments,
reversions, remainders and appurtenances of every nature
whatsoszver in any way now or hereafter belonging, relating or
appercaining to all or any part of the property described in
paragrapbs, (&), (B), {C) and (D) hereof:

(F}) CGITHER WITH {1) any and all judgnments, settliements,
claims, awards, .insurance proceeds and other proceeds and
compensation, aind _any interest thereon (coliectively,
»Compensation®”j, new or hereafter made or payable in connection
with {a) any casual%yv or other damage to ail or amy part of the
property described in aragraphs (A), (B), (C), (D) and (E)
hereof, (b) any condemnation proceedings affecting any such
property or any rights thereto or any interest therein, (c) any
damage to or taking of any 5uch property or any righis thereto
or any interest therein arisuno-from or otherwise relating to
any exercise of the power of eiinent domain {including, without
limitation, any and all Compensa'ion for change of grade of
streets or any other injury to or decrease in the value of any
such property}, or {d} any conveyance in lieu of or under
threat of any such taking, (2) any anc 211 proceeds of any
sale, assignnment or other disposition of auy such property or
any rights thereto or any interest therein. /2) apy and all
proceeds of any other conversion (whether voluntary or
involuntary) of any such property or any rights “heretoc or any
interest therein into cash or any liquidated claim {4} any ang
all refunds and rebates of or with respect to any' insurance
preriun, any Irposition {as such term is hereinafter defined)
or any other charge for utilitles retating to any suci property
(including, without limitation, any and all refunds and rehates
of or with respect to any deposit or prepayment relating to-any
such insurance premiur, Imposition or chargej, and any and 3ail
interest thereon, whether now or hereafter payabie or accruing,
and (5} any and all accounts, accounts receivable, cption
rights, contract rights, general intangibles, perzits,
licenses, approvals, bonuses, actions and rights in action now
or hereafter arising from or relating to any such property or
any business or other operations conducted in or on any such
property by or on behalf of or for the benefit of Mortgagor
{including, without limitation, all rights of Mortgagor in and
to insurance proceeds, all rights of Mortgagor in and to
unearned or prepaid insurance premiuas, Impositions or other
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charges for utilities, and any deposits with respect thereto
and any interest thereon, and all rights of Mortgagor in and to
any and all contracts and bonds relating to cperation,
maintenance, construction, renovation, restoration, repair,

management or security of any such property):

{G) TOGETHER WITH 21} rents of and from all or any part of
the property described in paragraphs (A), (B}, (C}, (D) and (E)
hereof whether now or hereafter payable or accruing (ircluding,
without limitation, any and ali money and other consideration
paid or payable from time to time by any and all tenants,
licenszes, occupants or other users of any such property), and
all rignts of Mortgagor or any other person to collect and
receive tn» sape; provided, however, that permission is hereby
given to Murigagor, so long as no Event of Default (as
hereinafter cefined) shall have occurred, to collect and use
such rents as; but not before, they become due and payable,
which permission shall tervinate immedlately, without the
necessity of any action by Mortgagee, upon the occurrence of

any Event of Defauit.

(H) TOGSETHER WITH (i) all right, titile and interest of
Mortgagor {whether as selfer, purchaser or otherwise) in and to
any and all agreements now rr hereafter relating to any
purchase and sale or other trarsfer of 211 or any part of the
property described in paragraphs (A), (B}, (C), (D)., (B}, (F)
and (G) herecf {whether or not such purchase and sale or other
transfer shall be conpleted), togetlwr with any and ai} down
payments, earnest money deposits and olher security {whether
nonetary or otherwise) paid or payable nor deposited or to be
deposited in connection with any such agreepsent, and (2) all
right, title and interest of Mortgagor (waxefaer as fessor,
lessee or otherwise) in and to any apd all leuses, subleases,
use, occupancy and sirmilar agreements {includipa, without
limitation, oil, gas and mining leases) now ©r nercafier
relating to 211 or any part of the property described in
paragraphs (A), (). (C), {D) and (&) hereo! {each 2eing
referred to in this paragraph as a “lease"), together «iih any
and all guaranties and security of, for or otherwise reizting
to any such lease {including, without limitation, any anu ali
cash, securiiy deposits, advance rentals, deposits and payzents
cf a similar nature under any such ilease or under any other
arrangexent entered into in copnection with any such lease, any
and all interest thereon, and any amd all right, titie and
interest of Mortgagor in and to property of any tenant or other
person, whether such right, title and interest shall have

H

arisen under applicable law or under any such lease or other -
arrangement) and together with all rent and other consideration ?:
{whether monetary or otherwise)} now or hereafter payabie or W,
accruing under or in connection with any such lease (including, ™
without limitation, any and all cancellation or terminmation EE
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payments and any and all damages payable in connection with any
default}, subject, however, to the conditional permission given
to Mortgagor to collect and use the rents, royalties, issues,
profits, revenues, income and other benefits arising under any

such lease as provided above;

(I} TOGETHER WITH any and all right, title and interest of
Mortgagor in all reciprocal easement agreements, operating
agreements and any other agreements affecting the Land and

Improverments; and

(J) . TOGETHER WITH any and all further or greater estate,
right, title, interest, claim and demand of Mortgagor, of
whatever sharacter {whether vested or contingent and whether
now owned 0. hereafter acquired), in and to any of the property
described 15 ¢he foregoing paragraphs or any rights or
interests appurcenant thereto.

All of the property described in paragraphs (A), (B), (C).
(D), (E), (F), (G), «}), (I) and (J) above, and each iteam of
property therein describod, is collectively referred to in this

Mortgage as the "Propescty."

TO HAVE AND TO HOLD the Ploperty unto Mortgagee, its
successors and assigns, to its and their own proper use and
benefit forever, upon and subjc¢ct to the terms and conditions

set forth in this Mortgage;

PROVIDED, HOWEVER, that if all ci the Indebtedress (as
hereinafter defined) shail be fully, finally and indefeasibly
paid at the times, in the anounts and in the manner specified
in the Financing Documents, all without any daduction or credit
for any impositions or other charges or expernses paid or
payabie by or on behalf of Mortgagor, and if ¥srtgagor shalil
keep, perforn, observe and comply with, or shall cause to be
kept, perforned, observed and complied with, all covenants,
agreenents, conditions and other provisions of the Finoncing
Locurents, then this Mortgage and the rights and interescs
hereby granted and assigned to Mortgagee shall be null upd void
and of no further force and effect and shall be releasea (ol
record upon the written request and at the expense of
Mortgagor, but otherwise shall remain in full force and

effect.

Mortgagor warrants, represents, covenants and agrees to and
with Mortgagee, the Noteholders and Lenders as follows:

<
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ARTICLE IX.

COVENANTS OF MORTGAGOR

Section 1.01. Payment of Indebtedness; Performance of
Obligatjons. Mortgagor shall keep, perform, observe and comply
with, or shall cause to be kept, performed, observed and
complied with, all covenants, agreements, conditions and other
provisions reguired to be kept, performed, ohserved and
conplied with by or on behalf of Mortgagor from time to time
pursuant to the Notes, the Revolving Notes, the HNote Purchase
Agreement, the Credit Agreement, the Trust Agreement, this
Mortgage, the Additional Mortgages or any other docurent or
instrument now or hereafter evidencing or securing all or any
part of the i1ndebtedness from time to time evidenced by the
Notes and Revolwving Notes andfor otherwise governing the
responsibilities of Mortgagor in connection with such
indebtedness or in connection with the Property or any other
seciarity for such indebtedness (the Kotes, the Hote Purchase
Agrecment, the Credit Agreement, the Revolving Notes, the Trust
Agrecpont, this Mortgage, the Additiconal Mortgages and all such
other dosuments and instruments being collectively referred to
in this M)irtgage as the "Financing Documents™). Withcut
limiting Lhe generality of the immediately preceding sentence,
Mortgagor slicll pay or cause to be paid (2) to the Noteholders,
when due, the indebtedness evidenced by the Notes, all parts of
such indebtedniess {whether consisting of principai, interest,
prepaynent premiunms, the Prepayment Charge and

premiums,
Additional Anoun’ {(as those terms are defined in the Note
Purchase Agreement)] fees, charges or any other sums

{H) td iLenders, when due, the indebtedness

whatsoever),
all! parts

evidenced by the Revoiving Notes or Credit Agreement,
of such indebtedness J{uwhether consisting of principal,
interest, premiums, prepayment premiums, fees, charges or any
other suns whatsocever), (c3} to the Lenders any amsunts owing by
Borrower under any KRate Hedrging Obligations (as that tern is
defined in the Credit Agreemwnent), and (d) all other sums
reguired to be paid by Mortgagjcr from time to time pursuant to
any of the Financing Documents, and Mortgager shall pay and
satisfy, or cause to be paid and Ztatisfied, all other debts,
obligations and liabilities from v1e to time secured by this
Mcortgage (all such indebtedness, suns, debts, obligations and
liabilities being collectively refoired to in this Mortgage as
the "Indebtedness®"). Mortgagoer acknoi leiiges and agrees that
all security of any kind pursuant to the financing Documents is
security for the Indebtedness without ailowzation of any part or
portion thereof to any portion of the Indzstiedness other than

the whole thereof.

Section 1.02. Incorporation of Documents. Mortgagor

covenants and agrees that the loans secured herely are to

-8~
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provide part of the financing for the acquisition o Mortgagor,
as more fully set forth in the Note Purchase Agreenment and
Credit Agreement, and that the proceeds of the loans are to be
disbursed in accordance with the provisions contained in the
Note Purchase Agreement and Credit Agreement. All advances and
indebtedness arising and accruing under the Note Purchase
Agreement and Credit Agreement fror time to time, whether or
not the resulting indebtedness secured hereby may exceed the
aggregate face amount of any notes evidencing such
indebtedness, shall be secured hereby to the same extent as
though said Note Purchase Agreement and Credit Agreenent were
fully incorporated in this Mortgage. In the event of any
confiict or inconsistency between the terms of this Mortgage
and tre Note Purchase Agreement or Credit Agreeament, the terms
and provisions of the Note Purchase Agreement and Credit
Agreererit shall in each instance govern and control.
Notwithstandiing the foregoing, nc greater obligation of
Mortgagor under this Mortgage than under the XNote Purchase
Agreement or fIedit Agreement shall be considered a conflict or
inconsistency belween them, Mortgagor each instance being bound
by such greater cbiigation. Each and every term amd provision
of the Financing Documents including the rights, remedies,
obligations, covenants, cohditions, agreepents, indexnities,
representations and warrarties of all parties therete, shall be
considered as if a part of ihis Mcrtgage, and payment,
fulfilizment and performance fnerecof is secured herety, and, in
accordance with the Financinu Docupents, any default under anpy
of the Firancingc Documents, wh.ucp defaull continues beyond the
applicable notice and cure periocd, if any, under such Financing
Documents shall constitute an Event «f Default (as hereinafter
defined) under this Mortgage entitiirg Mortgagee to all the
remedies provided in this Mortgage, undeér the Financing
Docurments, and by law.

Section 1.62. General Representations, Cuvenants ang
Warranties. Mortgagor fully warrants and wiill forvever defend
the title to the Property and the validity as a rirst priority
lien and security interest, enforceability and priarity of the
lien and security interest created hereby against the Claims of
all persons whorsoever claiming or who mpay ciaim the saze or
any part thereof, sublect tc the matters described in
Schedule B of a nortgagee’s title insurance policy with respect
to the Property accepted by Mortgagee on the date of delivery
of this Mortgage {("Permitted Exceptions™). Mortgagor further
warrants, represents and covenants that: (a) subject only to
the Pernitted Exceptions, Mortgacoer is seized of an
indefeasible estate in fee sircple in and to the iand, the
Buildings and all other parts of the Property constituting real
property; {b} subject only to the Permitted Exceptions,
Mortgagor has good, absolute and marketable titie to the
Equipment and all other parts of the Property constituting

-
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personal property: (c) Mortgagor has good right, full power and
lawful authority, without the joinder or consent of any person,
to mortgage, pledge, assign and grant a security interest in
the Property pursuant to and as provided in this Mortgage, and
Mortgagee may at all times peaceabliy and qguietly enter upon,
hold, occupy and enjoy the Property in accordance with this
Mortgage; (d) the Property is free and clear of any and all
liens, security interests, charges, encumbrances and claims of
other persons, of any kind whatsoever, other than the Permitted
Exceptions; (e) Mortgagor will maintain and preserve the lien
of this Mortgage until the Indebtedness shall have been fully,
finally-and indefeasibly paid: (f) all costs incurred and which
have bLecome due and payable prior to the date hereof in
connection with any construction of, in or on any improvements
or in connection with the purchase of any Eguipment have been
paid: (g) the land has frontage on, and direct access for
ingress frcm and. egress to, physically open, public and
dedicated streec/si; and {(h) electric, gas, sewer, water and
telephone facilicies and any and all other necessary utilities
are, and at all tines nereafter shall be, available in
sufficient capacity to service the Property sztisfactorily
until the Indebtedness shall have been fully, fimally and
indefeasibly paid, and any easements legally required to assure
the continuation of such utility service to the Property have
been obtained and duly recorcded

Section 1.04. Status of Property.

Mortgagor represents ang warrants:

{a) The Property is not located i an area identified
by the Secretary of Housing and Urban Develonzent or any
successor thereto as an area having special :<iood hazards
pursyant to the National Flood Insurance Act ¢i 1968 or the
Flood Disaster Frotection Act of 1%73, as amended, or any

syuccessor law.

{b; Mortgagor has all necessary certificates
licenses ané other approvais, governmental and otherwise,
necessary for the operation of the Property and the conduct of
its business thereon and all reguired zoning, building code,
land use, environmental and other similer permits or apprevals,
all of which are in full force and effect as of the date hereof
and not subject to revecation, suspension, forfeiture or

modification.

{c} The Property and the present and contemplated use
and occupancy thereof are in full compliance with all
applicable federal, state and local laws, ordinances, building
codes, rules and regulations pertaining to zoning, pariing,
construction, building, land use and envircnmental matters.

-.10.-
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{d) All public roads and streets necessary to serve
the Property for the use thereof have been completed, are
serviceable and have been dedicated to and formally accepted by
the appropriate governmental entities.

(e) The Property is free from damage caused by fire
or other casualty.

(f) There are no agreements, contracts or lease
provisions, written or oral, providing any tenant of the
Property or any other tnird party the option to purchase all or
any par®: of the Property.

fz}) Mortgagor and its agents have not entered into
any leasec nr other arrangements for occupancy of space within
the Propercy other than those leases furnished to Mortgagee.

{(h) The Property is taxed separately without regard
to any other pruperty and for all purposes the Property may be
mortgaged, conveyed. and otherwise dealt with as an independent
parcel.

Section 1.05. Recoriacion of Mortgqade and Financing
Statements. Mortgagor will eizecute, acknowledge and deliver
any financing statements and other instruments in addition or
supplemental heretce, including without limitation, ccntracts,
licenses and pernmits affecting tre Property, which may be
requested by Mortgagee from time t¢ %ime in order to perfect
and rpaintain the validity and effeccivaness of this Mortgage
and the lien and security thereof to ¥ortgagee and in such
ranner and places and within such times as-nay be necessary or
appropriate to accezplish such purposes aid to preserve and
protect the rights and remedies of Mortgagez. , Mortgagor wiil
furnish satisfactory evidence of every such rezording, filing
and registration to Mortgagee. Mortgagor herekby a&ppoints
Mortgagee as its true and lawful attorney-in-fact {and such
appcintnent is coupled with an interest and is irrevscoble) to
file, with Mcrtgagor’s signature, or without Mortgager «
signature in the state and county where the Property is Jocated
and any other jurisdiction in which such filing may lawtui.y
and effectively be made without Mortgagor’s signature, any and
all Uniform Commercial Code financing and continuation
statements which Mortgagee may deem necessary or appropriate to
file with respect to this Mortgage.

”u

Rd.gﬂ.ﬁ-f}T*)

Section 1.06. Taxes, Assessnments and Other Charaes.
Subject to its rights to contest certain taxes under the Note
Purchase Agreement or Credit Agreement, Mortgagor shall pay,
before the same become delinguent, all taxes (including,
without limitation, any registration or recording taxes
incurred in connection with this Mortgage), insurance premiums,

_11.-
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assessments, dues, fines, impositions, and public charges,
general and special, ordinary and extracrdinary, of every
character {inciuding penalties and interest), all charges made
by utility companies, public or private, for services furnished
or used in connection with the Property, all common area
utility and maintenance charges, and all other impositions
attributable to the Property ("Impositions").

Section 1.07. Defense of Title and Litigation. If the

lien or security interest created by this Mortgage, or the
validity, enforceability or priority thereof or of this
Mortgage, or if title or any of the rights of Mortgagor or
Mortgagce in or to the Property, shail be endangered or
guestioiied, or shall be attacked directly or indirectly, or if
any action or proceeding is instituted against Mortgagor or
Mortgagee wi%i, respect thereto, Mortgagor will promptly notify
Mortgagee therczof and will diligently endeavor to cure any
defect which may be developed or claimed, and wiil take ali
necessary and proper steps for the defense of such action or
proceeding, including the employment of counsel, the
prase~viion or defense of litigation and, subject to
Mortgagee’s approval, the compromise, release or discharge of
any and all adverse claim,.. Mortgagee (whether or not named as
a party to such actions or. pioceedings) is hereby auvthorized
and eppowered {but shall not be obligated) to take such
additional steps as it may deem necessary or proper fcr the
defense of any such action or prioceeding or the protection of
the lien, security interest, validany, enforceability or
pricrity of this Moritgage or of suck title or rights, including
the employment cf counsel, the prosecatisn or defense of
litigation, the compromise, reiease or discharge of such
adverse clainms, the purchase of any tax titlz and the removal
cf such prior liens and security interests. ~sortgagor shail,
on denand, reimburse Mortgagee for all expensss (including
attornevs’ fees and disbursements} incurred by 1t in connectioen
with the foregoing matters. All such costs and ¢ypenses of
Mortgagee, until reirbursed by Mortgageor, shall be nart of the
Indebtedness and shall be deemed to be secured by this ¥srtgage.

Section 1.08. Zoning and Title Matters. Mortgagor will
not, without the prior written consent of Mortgagee,
{a) initiate or support any zoning reclassification of the
Property, seek aay variance under existing zoning ordinances
applicablie tc the Property or use or permit the use of the
Property in & manner which wouid result in such use becoming a
nonconforming use under appiicable zoning ordinances,

{b) modify, amend or supplement any of the Permitted ~
Exceptions, (c} impose any restrictive covepants or f:
encumbrances upon the Property, execute or file any subdivision :3
plat affecting the Property or consent to the annexation of the <
Property to any municipality, or (d) permit or suffer the Q

~}

&
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Property to be used by the public or any person in such ranner
as might make possible a claim of adverse usage or possession
or of any implied dedication or easerent by prescription.

Section 1.09. Insurance.

{a) Mortgagor shall keep or cause to be kept such
casualty and liability insurance on the Property as required
under the Note Purchase Agreement and Credit Agreement, in
amounts and against irsurable hazards as set forth therein.
Notwithstanding anything to the contrary contained in the Note
Purchase Agreement or Credit Agreement, such insurance shali be
maintained in effect so long as any of the Indebtedness is
outstanding, or for so long as Mortgagor has obligations to
Mortgagee under the Trust Agreement, Note Purchase Agreement or

Credit Agreement.

(L) Should Mortgagor fail to effect, maintain or
renew ény insurance provided for in this Section 1.09, the lote
Purchases Agreement or Credit Agreement, or to pay the premiunm
therefor, or to deliver to Mortgagee proper evidence thereof,
Mortgage« at its sole option and without any cbligatiocn, may
procure suck insurance, and any sums expended by it tos procure
any such irsurance shall be secured by this Mortgage and shall
be repaid by /Mirtgagor together with any late charge within
five (3) davsiafter receipt of bills therefor from Mortgagee.

{c) Morcoanor shall not obtain or carry separate
insurance concurrent in form or contributing in the even:t of
loss with that reguired under the XNote Purchase Agreement or
Credit AGreerment unless Mortgagee is inciuded therein as an
insured and named in a oJrtgagee endorsenment, with loss payable
tc Mortgagee. Mortgago: 'shalil immediately notify Mortgagee
whenever any such separatc ansurance is obtained and shail
deliver the policy or pelicies or certificates evidencing the

same to Mortgagee.

Section 1i.10. Aad3ustnent cf losses with Insurarce and
Application of Proceeds of insurence. in case of loss,
Moritgagee is at all times authoriied to collect and receipt for
any insurance noney. Any insurance pisceeds paid either to
Mortgagor or Mortgagee pursuant to tae policies reguired by the
Note Purchase Agreement or Credit Agreemr..t shall be delivered
tc and helid by Mortgagee to be distributed ’n accordance with

the Trust Agreemnent.

Secticon 1.11. Stamp Tax. If, by the 1ais of the United
States of America, or of any state or principué.. wubdivision
having jurisdiction over Mortgagor, any tay is die or becomes
due in respect ©f the issuance of any Note or Revoiving liotes,
or receording of this Mortgage or additions to or cdinsslidations

8".:”-‘::(10.‘: t“
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of this Mortgage, whether at the original recording hereof or
subsequent recordings, Mortgagor covenants and agrees to pay
such tax in the manner reguired by any such law. Mortgagor
further covenants to hold harmiess and agrees to indemnify
Mortgagee, its successors or assigns, against any liability
incurred by reason of the imposition of any tax on the issuance
of any Note or Revolving Notes or recording of this Mortgage.

Section 1.12. Effect of Changes in Laws Regarding
Taxation. In the event of the enactmert after this date of any

law of the state in which the Property is located or any
political subdivision thereof deducting from the value of land
for Lnae purpose of taxation any lien thereon, or imposing upon
Mortgaye~ the payment of the whole or any part of the taxes or
assessmercs or charges or liens herein required to be paid by
Mortgagor, ~r changing in any way the laws relating to the
taxation of murtgages or debts secured by mortgages or deeds of
trust or simila instruments, or the Mortgagee’s interest in
the Property, or the rmanner of collection of taxes, so as to
adversely affect this Mortgage or the Indebtedness secured
hereby or the then holders thereof, then, and in any such
event, Mortgagor, upon cemand by Mortgagee, shall pay such
taxes or assessments, or reimburse Mortgagee therefor.

Section 1.13. Changes .o Mortgage or Related Loan
Documents. If the payment of the Indebtedness secured by this

Mortgage or any part thereof be extended or varied or if any
part of the securilty be released, 3il persons no~ or at any
time hereafter liable therefor, or ‘whose consent to this
Mortgage was obtained, shall be held(tb assent to such
extension, varilation or release, and Chejr liability and the
lien and all provisions hereof shall continve in full force,
the right of recourse, if any, against all’ cuch persons being
expressly reserved by Mortgagee, notwithstandipy such
extension, variation or release. Any person o) entity taking a
junior mortgage or other lien upon the Property or any interest
therein, shall take said lien subject to the rights of
Mortgagee, Noteholders or Lenders to amend, medify, -ard
supplenent, restate and copsolidate this Mortgage, or Clie
Financing Documents and to vary the rate of interest and rhe
method of cemputing the same, and to increase the principai
amount thereof, and to impose additionai fees and other
charges, and to extend the maturity of said indebtedness, and
tc grant partial reieases of the lien of this Mortgage, in each
and every case without obtaining the consent of the holder of
such lien and without the lien of this Mortgage losing its
priority over the rights of any such junior lien. Nothing in
this Section contained shall be construed as waiving any
provision contained herein which provides, among other things,
that it shall constitute an Event of Default if the Property be
sold, conveyed, or encumbered unless permitted by the Financing
Docuirents.

CT6
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Section 1.14. Eminent Domain.

{a) In the event that title to, or the teaporary use
of, the Property or any part thereof shail ke taken pursuant to
eminent domain or condemnation proceedings, or by any
settlement or compromise of such proceedings, or any voluntary
conveyance of the Property or any part thereof during the
pendency of, or as a result of a threat of, such proceedings
("Eminent Domain"), the Mortgagor shall be obligated to
continue to make the payments specified in the Financing
Documents.

(b) The compensation for Eminent Domain shall be
applied 4{n accordance with Section 4.4 of the Trust Agreement.

Section 1,15, Mortgagee’s Performance of Pefaulted Acts;
Subrogation.

(a) in case Mortgagor fails to make any payment or
perform any of its-¢ivenants and agreements contained herein or
in any other Financinr Uocuments, Mortgagee may, but need not,
make such payment or perform such act herein or therein
required of Mortgagor, in any form and manner deemed expedient,
and may, but need mot, maic fuiil or partial payments of
principal or interest on pricor ospcunbrances, if any, and
purchase, discharge, compromitie or settle any tax lien or other
prior lien or title or claim thé¢reof, or redeem from any tax
sale or forfeiture or contest any tax or assessment, inciuding
without limitation the payment of pripcipal, premium andjor
interest on the Indebtedness, whether s maturity, upon
acceleration or otherwise. Al}l mecneys paid for any of the
purposes herein authorized and all expentes paid or incurred in
connecticn therewith, including atterneys’ (e2s, and anpy other
moneys advanced by Mortgagee toc protect the Property and the
lien hereof, shall be so much additional indebtedness secured
hereby, and shall becoime immediately due and payable without
notice and with interest thereon at (i) the rate provided in
the Note Purchase Agreement as applicable during the
continuance of an Event of Default if such amounts are udvanced
by the Noteholders ("Note Purchase Aqreement Default Rate"} or
{ii) the rate provided in the Credit Agreement as applicable
during the continuance of a Default ("Credit Agreezent Default
Rate®) if such amcunts are advanced by the Lenders. Inaction
of Mortgagee shall never be considered a waiver of any right
accruing te it on account of any defauit on the part of

Mortgagor.

>

In the event Mortgagee shall elect, pursuant to this
Section 1.15, to undertake to perform Mortgagor’s obligations
for restoration or rebuilding as required of Mortgagor by this
Mortgage or any other Financing Documents, Mortgagee shall not

CLRLLGTE
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be regquired to restore or rebuiid the Buildings to any greater
extent than will be covered by available proceeds or estimated
proceeds of insurance or condemnation award. An estimate of
available proceeds may be made if at such time as Mortgagee is
prepared to arrange for plans, solicit bids, let a contract, or
otherwise proceed with restoration, the lcoss may not have been
adjusted with insurers or the court may nrot have finally
determined the amount of a condemnation award. If Morigadgee
shall have expended any amount for restoration or rebuilding in
excess of the actual or estimated proceeds of insurance or
condemnation award for the purpese of such repair or
replacement, the amount of such excess ("Excess Restoration
Cost™) so expended by Mortgagee shall constitute additionrail
indebtedness hereunder and shall be secured by the lien hereof.

All advances, disbursements and expenditures
(collectively "advances™) nade by Mortgagee before and during
foreclostre, prior to sale, and where applicakbkle, aiter sale,
for the €sllowing purposes, including interest thereon at the
Default Rice {as such term is defined below), are hereinafter
referred to as "Protective Advances®™:

V3¢5 advances pursuant to this Section 1.153;

{ii}) Sxcess Restoration Costs:

(1ii) “advances in accordance with the terms of this
Mortgage or the orher Financing Documents tor (i} protecr,
preserve or restole the Property: [11) prescrve the lien of
this Mortgage or th2z priority therecof: or {iii} enferce
this Mortgage, as referred to in Subsectien () (5} of
Section 15-1302 of the Illinois Mortgage Foreclosure Law,
as amended from time Tv vime (YAcCtE™):

{iv payments of {i) when due instaliments of reai
estate taxes and other Impousivions; {il1) other obligations
authorized by this Mortgage or the other Financing
Documents: or (iii3 with court appyroval any other amnounts
in connection with other liens, €encunbrances or interests
reasonably necessary to preserve cie status of title, all
as referred to in the first paragregh of this Section of
this Mortgage and in Section 15-15037 of the Act:

(v) artorneys’ fees and othe!’ c>Ste incurred in
connection with the foreclosure of this ’:ortgage as
referred to in Sections 1505{d; {2} and 15:-1510 of the Act
and in connection with any cther litigation or
administrative proceeding to which the Mortyagze may be or
become or be threatened or ceontenplated to be a party,
inciluding probate and bankruptcy proceedimgs, or in the
preparation for the commencement or defense of aay such

Cl{n“‘{d{rg ! {;
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suit or proceeding; including filing fees, appraisers’
fees, outlays for documents and expert evidence, witness
fees, stenographer’s charges, publication costs, and costs
(which may be estimated as to items to be expended after
entry of judgment) of procuring all such abstracts of
title, title charges and examinations, foreclosure minutes,
title insurance policies, Torrens certificates, appraisails,
and similar data and assurances with respect to title and
value as Mortgagee may deem reasonably necessary either to
prosecute or defend such suit or, in case of foreclosure,
to evidence to bidders at any sale which may be had
purzuant to the foreclosure judgment the true condition of
lie-citle to or the value of the Property:

ivi} Mortgagee’s fees and costs arising between the
entry ‘of <judgnent of foreclosure and the confirmation
hearing as veferred to in Subsection (b) (1) of Secticn
15-1508 of «che Act:

(vii) payment by Mortgagee of Impositions as
required of Mortgagor by this Mortgage;

(viii} expenses deductible from proceeds of sale
referred to in Subsectiuns (a) and (b) of Section 15-1512
of the Act; and

{i¥) expenses incurreo and erpenditures made by
Mortgagee for any one or more ©f the following: (i) if the
Property or any pertion thereof /cupstitutes one or more
units under a condoninium declaration, assessments inposed
upon the owner thereof:; {ii) 1f auy of-the Property
consists of an interest in a leasehold estate under a leese
or sublease, rentals or other payments ‘reguired to be made
by the lessee under the terms of the lease cr sublease:
(iii} premiuns upon casualty and liability insurance asade
by Mortgagee whether or not Mortgagee or a receiver is in
possession, if reasonably reguired, without regara to the
limitation to raintaining of insurance in effect-a*t the
time any receiver or nortgagee takes possession of ‘the
Property imposed by Subsection (c}{1) of Section 15-1724 of
the Act: {iv) pavrents reguired or deemed by Mortgagee. (o
be for the beneiit of the Property or required to be made
by the owner of the Property under any grant or declaration
of easepent, easement agreement, reciprocal easement
agreement, agreement with any adjoining land owners or
other instruments creating covenants or restrictions for o
the benefit of or affecting the Property: (v) shared or F:
common expense assesspents payable to any association or ol
corporation in which the owner of the premises is a member 3
in any way affecting the Property; and (vi) operating EE
deficits incurred by Mortgagee in possession or reimbursed o)
by Mortgagee to any receiver. ¢
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This Mortgage shall be a lien for all Protective
Advances as to subsequent purchasers and judgment creditors

from the time the Mortgage is recorded, pursuant to Subsection
(b} (5) of Section 15-1302 of the Act.

The Protective Advances shall, except to the extent,
if any, that any of the same is clearly contrary to or
inconsistent with the provisions of the Act, be included in:

(i) determination of the amount of indebtedness
secured by this Mortgage at aay time:

(ii) the indebtedness found due and owing to the
Mortgazee in the judgment of foreclosure and any subseqguent
amendrort of such judgment, supplemental judgments, orders,
adjudicavions or findings by the court of any additional
indebtednos: _becoming due after entry of such judgment, it
being agreed that in any foreciosure judgment, the court
may reserve -jurisdiction for such purpose;

(iiij} deterrination of amounts deductible from sale
proceeds pursuant o Section 15-1512 of the Act;

(iv) determinatica of the application of income in
the hands of any receiver or mortgagee in possession; and

(v) computaticn ot env deficiency judgment
pursuant to Subsections (e) oi Section 15-1508 and (b} (2)
of Section 15-1511 of the Act.

(b) Should any amount paid cul, advanced or incurred
hereunder by Mortgagee, be used directly or indirectiy to pay
off, discharge or satisfy, in whole or in part, any lien or
encumbrance upon the Property or any part therccf on a parity
with or prior or superior to the lien hereof, tien as
additional security hereunder, Mortgagee shall be ‘subrogated to
any and all rights, egual or superior titles, liens und
equities, owned or claimed by any owner or holder of.sa’d
outstanding liens, charges and indebtedness, however reucte,
regardless of whether said liens, charges and indebtedness are
acquired by assignment or have been released of record by (Cre
holder thereof upon payment. Mortgagee and any person
designated by Mortgagee shall have the right, and is hereby

granted the right, to enter upon the Property for the foregoing, »
purposes.

(=

e

Section 1.16. Maintenance of Mortgaqor’s iInterest. Ej
Pursuant to Section 11 of the Note Purchase Agreement and g
Section 6.1 of the Credit Agreenment (incorporating Section 11 I
of the Note Purchase Agreement by reference), Mortgagor has ~
agreed not to transfer, pledge, encumber, suffer to exist any ¢~

ien, or assign all or any interest in the Property.
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Section 1.17. Assignment of Rents.

{2} The assignment set forth in paragraph (G) of the
secticn cf this Mortgage entitled “The Property™ shail, to the
extent permitted by law, constitute an absclute and present
assignment of the rents, royalties, issues, profits, revenues,
income and other benefits described in said paragraph, subject,
however, tc the conditional permission given to Mortgagor to
collect and use the same as provided in said paragraph.
Neither the existence nor the exercise of such conditiconal
pernmission shall subordinate such assignment to any subseguent
assignment by Mortgagor, and all such subseguent assignments
shall be subject to the rights of Mortgagee under this
Mortgage. ‘The assigmment set forth in paragraph (G) shall be
fully operative without any further action by Mortgagor or
Mortgagee. Meortgagee is hereby irrevocably authcerized and
enpowered, at its option, to demand, coellect, receive and
enforce payment of any and all such rents, royalties, issues,
proJits, revenues, income and other benefits at any time during
trhe <ontinuance of any Event of Defaultr {as hereinafter
defired), and to give receipts, releases and satisfactions
theresor, whether or not Mortgagee shall have taken, or at anv
time shuil take, possession of the Land, the Buildings or any
other gout of the Property. Mortgagee is heredby irrevocably
authorizea to notify all tenapts, licensees, invitees, quests,
customers,  o.supants and other users of ail or any part of the
Property of Mortgagee’s rights under Tthis 3ecticn and under

paragraph {G).

{by Morcgageor hereby grants to Mortgagee the rioht,
at Mortgagee’s option at any time during the continuance of any
Event of Default, Lo take ail actions with respect to any and
all such rents, royaltles, issues, profits, revenues, incore
and cther benefits as 772 contemplated by Section 2.02 of this
Mortgage. Mortgagor hevely irrevocably authorizes and appoints
Mortgagee the agent and attornev-in-~-fact of Mortigago:r, 2t
Mortgagee’s option, to demana, collect, receive anid enforce
payment of any and 211 such rents, royvalties, issues, profits,
revenues, 1ncome and cother benefits after the occurrence of any
Event of Default, to glive receipts, rejeases and sarjisfactions
therefor and to apply such colisciions in the manner provided
in Section 2.03, which appointpent =hall be deenmed toe be
coupled with an interest. Such assjignment, grant andg
appeintment shall continue in effecl unti}l the indebtedness

shall have been paid in full. Mortgacor hereby irrevocably o 1
consents to the entry upon and taking possession of the |
Property by Morrtgagee pursuant to such ¢rant and appointment, o7
whether or not foreciosure proceeding sheli have been ~3
commenced. Keither the exercise by Mortgage~ of any rights s
under this Section or the aforesaid paragrap: 7G), nor the .
application of any such rents, rovalties, issuvs, profits, 23

—-310~
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revenues, income or other benefits to the Indebtedness, shall
cure or waive any Event of Default or any notice of any Event
of Default or invalidate any such notice or any act done
pursuant to this Mortgage or pursuant to any such notice.

{c) Upon request by Mortgagee, Mortgagor shall assign
to Mortgagee, as additional security for the Indebtedness, by a
written document approved by Mortgagee, all right, title and
interest of Mortgagor in and to any and all leases now or
hereafter affecting all or any part of the Property, together
with any and all guaranties and security of, for or otherwise
relatiny to such leases and all rent and other money payable or
accruing under or in connection with such leases, subject to
the condizional permission given to Mortgagor to collect and
use the reits, royalties, issues, profits, revenues, income and
other benetivs arising under such leases as provided above.

Section 1.13.  Security Agreement and Financina Statements.

{a} Mortga0olr and Mertgagee agree: (i) that this
Mortgage shall constituce a Security Agreement within the
meaning of the Uniform Commercial Code (the "Code®) of the
state in which the Propertyv-is located with respect to (1) any
property included in the del{inition herein of the word
"Property," which property miy not be deemed to form a part of
the real estate described in Eihivit A or may not constitute a
"fixture" (within the meaning of (the appiicable section of the
Code) and {2} any fixture which coislitutes a part of the
Property, and all replacements of such onroperty, substitutions
for such property, additions to such prorerty, and the proceeds
thereof: (i) that a security interest in eid to the Property
is hereby granted to Mortgagee and that, uvor recordation in
the real estate records of the preoper office this instrurent
shall ceonstitute a "fixture fi1ling" within the reaning of the
applicable section of the Code:; and {iii}) that all of
Mortgaqgor’s right, titie and interest therein are' hiereby
assigned to Mortgagee; all to secure payment of the
indebtedness.

(b) 1If any Event of Default occurs hereunder,
Mortgagee, pursuant to the appropriate provisions of the Code,
shall have an option to proceed with respect to both the real
property and any pertions of the Property which are not real
property 1in accordance with its rights, powers and remedies
with respect to the real property, in which event the default
provisions of the Code shall not apply. The parties agree that
if Mortgagee shall elect to proceed with respect to any
portions of the Property which are not real property separately
fron the real property, Mortgagee shall have all repedies
available to a secured party under the Code and ten {10} davs’
notice of the sale shall be reasonable notice. The reasonable

_20_
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expenses of retaking, holding, preparing for sale, sellirg and
the like incurred by Mortgagee shall inciude, but not be
limited to, attorneys’ fees and legal expenses incurred by

Mortgagee.

Section 1.19. After Acguired Property. To the extent
permitted by law, the lien of this Mortgage shall attach

automatically, without the necessity of any action by Mortgagor
or any other person, to all right, titie and interest of
Mortgagor in and to any and all after-acquired property of the
character or type described in the section of this Mortgage
entitied “The Property". HMortgagor shall promptly execute and
dellver. to Mortgagee such documents and instruments as may be
requested by Mortgagee to confirm and perfect such lien.
Mortgagcx hereby irrevocably authorizes and appoints Mortgagee
the agent #ni attorney-in-fact of Mortgagor to execute all such
documents and instruments on behalf of Mortgagor, which
appointment sn2ll be deemed to be coupled with an interest.

ARTICLE 1I1.
LZFAYLTS AND REMEDIES
Section 2.01i. Event of Dofault. As used in this Mortgage,

the term "Event of Default™ shalil mean and refer to the
occurrence of any one or more cf the following events:

{a) anv Event of Default, Uzfault or Actionable
Default under and as defined in the dotes, Note Purchase
Agreement, the Revolving Notes, the Credit Agreement, the Trust
Agreement, any of the Additional Mortgages or any other
Financing Docuzment; or

(b) failure by Mortgagor to duly keep, perform,
observe or comply with, or to cause to be duly hept. performed,
observed or complied with, any covenant, agreement, condition
or other prcvision required to be kept, performed, opsecved or
compiled with by or on behalf of Mortgagor pursuant to.chis
Mortgage {other than any covenant, agreement, condition o:
other provision that is the subject of a separate Event oi
Default pursuant to this Section); provided, however, that such
failure shall not be an Event of Defaulti unless and until
written notice of such failure shall have been given to
Mortgagor and such failure shall not have been cured before
expiration of the period of 30 days following the giving of
such notice; or

{c} discovery of any material breach or material
inaccuracy of any warranty or representation of Mortgagor set
forth in this Mortgage; or

>
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{4d) any other cause for accelerating the maturity of
the Indebtedness, or for declaring the Indebredness tc be
iomediately due and payable, pursuant to this Mortgage or any
of the other Financing Documents; or

{e) the lien of this Mortgage shall cease to be a
valid and perfected first priority lien, subject only to the
Permitted Exceptions.

Section 2.02. Mortagagee’s Power of Enforcement. AL any
time during the continuance of any Event of Defaull and
following the giving of a Notice of Actionable Default (as that
tern is defined in the Trust Agreement) and during such time as
such Notice of Actionable Default has ncet been withdrawn
pursuant to the terms and provisions of the Trust Agreement,
Mortgagee may proceed by any appropriate judicial or
non-judicial action or proceeding to (a) enforce payment of all
or any part of the Indebtedness in accordance with the
Financjing Documents, (b) declare the entire balance of any or
al}l of the Indebredness to be immediately due and pavable
without presentment, demand, protect or notice of any ¥kind (all
of which arac hereby expressly waived by Mortgagor), {(c} enforce
performance ¢of any term of this Mortgage or any of the other
Financing Docurents, (d) enforce any other rights of Mortgagee
with respect to the Indebtedness, the Property or any other
security for the .ndebtedness, (e) foreclose this Mortgage and
pursue all remedics afforded to a mortgagee under and pursuant
to the Act, (f) to ‘he extent permitted by law, pursue thec
partial foreclosure 4% this Mortgage for any part of the
indebtedness then due and payable, subject to the coatinuing
encumbrance of this Moitguege as security for the balance of the
Indebtedness not then due,  (g) advance sums, in an amnount to be
deternmined by Mortgagee in its sole discretion, to satisfy any
or all of Mortgagor’s obliuvdaclions under the Financing
Docunents, or (h) pursue any other rights, powers and reredies

vailable to Mortgagee, at law ~o in equity, in connection with
the Indebitedness, the Propertv or any other security for the
Indebtedness. Mortgagee may Pulrsue any or all such actions or
proceedings, at Mortgagee’'s optiorn, separately or concurrentiy -
and in such order as Mortgagee may Jdesire, either with or
without entry or taking possession and v'hether or not ail or
any part of the Indebtedness shall hav: been declared to be
imnmediately due and pavable or shall ot'*¢rwise be due.
Mortgagee may pursue any and all such actions or proceedings
without prejudice to Mortgagee’s right therealter to foreclose
this Mortgage and without prejudice to any right of Mortgagee,
the Noteholders or the Lenders thereafter to Loaceed by any
other action or proceeding to enforce any or 2t} rights, powers
and remedies of Mortgagee, the Noteholders or the Lenders with
respect to the Indebtedness, the Property or any other security
for the Indebtedness, whether or not the basis for apy such

)
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subseguent action or proceeding shall be an Event of DPefault
existing at the time such earlier action or proceeding was

commenced.

Section 2.03. Mortaagee’s Right T¢ Enter and Take
Possession.

(a) At any time during the continuance of anv Eveprt
of Default, whether or not foreclosure proceedings shall have
been instituted, Mortgagee, toO the extent permitted by law, may
enter and take possession of ail or any part of the Property,
may exclude Mortgagor and its officers, employees, agents,
contractors, attorneys and other representatives therefron and
may have joint access with Mortgagor to the books, papers and
accounts of Mortgagor and of any manager of the Propertly. Upon
reguest by Mortgagee at any time during the continuance cof any
Event of Default, Mortgagor shall peaceably and quietly wvacate,
surrender and deliver possession of the Property (or any part
of the Froperty that may be designated by Mortgagee) to
Mortgage . If Mortgagor shall not vacate, surrender and
deliver rossession of the Property (or such part of the
Property, <2 Mortgagee as provided above. then, without
limiting sav cther right to enter and take possession cf the
Property (or such part cf the Property). Mortgagee may resort
to any and a{l) izgal and eguitable remedies reguired to evict
and dispessess (Mortgagor therefrom {including, without
limitation, one Or more sumnpary proceedings or actions for
forcible entry and /astainer, trespass to try title or
restitution). and irigagee may cbtain a judgment, order or
decree of any court of Ccompetent jurisdiction conferring on
Mortgagee the right tc iumediate possession and reguiring
Mortgagor to immediateiy vacate, surrender and deliver
possession of the Property; for such part of the ¥Property) to
Mortgagee. Mortgagoer herebr specifically and irrevocably
consents to the entry of any such judgment, order or decree.
Upcn reaquest by Mortgagee, Mortgdgor shall pay toc Mortgagee, or
to anv other person that Mortgagee nray designate, all costs,
expenses and liabilities (inciluiding, without limitation,
attorneys’ feoes}) incurred by Moruys.aee, by any of the
Noteholders or by any of the Lendevr.  in connection with any
such failure to vacate, surrender and feliver possession or in
connection with any such judgment, olrier or decree or the
exercise of any such remedies, togethe: with interest thereon
at the Hote Purchase Agreement Defauit Rale or Credit Agreenment
Default Rate, as applicable, from the datz ircurred by
Mortgagee, by any of the hNoteholders or by a’g of the ienders
until the date so paid to, or as directed by. Yortcagee.

{b) After any such entry into possess .on, Mortgagee,
acting in Mortgagor’s name or otherwise, may heild, store, use,
operate, manage and control the Property {or any war” of the
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Property which then is in the possession of Mortgagee) and may
conduct the business and operations thereof. 1In doing so,
Mortgagee may, but shall not be obligated to:

(i) carry out any and all necessary and desirable
maintenance, repairs, renewals, replacements, alterations,
additions, betterments and improvements ol or to the
Property (or such part of the Property):

(ii) purchase or otherwise acguire and install in
or on the Property (or such part of the Property)
additional fixtures, personal property and other property

£ ¢he type encumbered by this Mortgage;

(i1} insure the Property or keep the Property
insurea:

(iv)’ ‘manage, operate and exercise all rights and
powers of Murtgagor with respect to the Property (or such
part of the Prorerty) and the management and operation
thereof (including ~without limitation, the right to enter
into leases, to caacel, enforce or medify leases, to evict
tenants by summary proceedings or otherwise and to take
other appropriate steps to enforce leases);

{v} enter into agreements with others to exercise

the rights and powers of Mortgagee under this Mortgage; and

{vi} collect and receive 221 rents, rovalties,

issues, profits, revenues, income @)d other benefits of and

from the Property (or such part of the Property} and any
business or other operations conducted therein or thereon
by or on behalf of or for the benefit ol viortgagor
{including those past dve as well as those oicrulng
thereafter), and apply the noney so receiver {n accordance
with the provisions of the Trust Agreenment.

{c} In the event ¢f any such entry intoc possession,
Mortgagee shall be iiable to account oniy for rents, reyalties,
issues, profits, revenues, income and beneiits actually
received by Mortgagee while in possession of the Property. In
the event of any foreclosure, Mortdagee may remain in
possession of all or any part of the Property until the
foreclosure sale and thereafter during any periocd of
redemption. In the absence of any foreclesure, Mortgagee may
remain in possession of all or any part of the Property as long
as there exists an Event of Default. The same right of taking
possession shall exist during the continuance of any subseguent
Event of Default. Neither Mortgagee, any of the Noteholders
nor any of the Lenders shall be obligated, by virtue of this
Section or by virtue of any actions conteaplated by this

-4 -
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Mortgage or by any of the other Financing Documents, to perforn
or discharge any obligation, duty or liability cf Mortgagor
under any lease or other agreement relating to 213 or any part
cf the Property or under any law, ordinance, rule, regulation,
order, judgment, injunction or decree relating toc all or any
part of the Property. Neither Mortgagee, anv of the
Noteholders nor any of the Lenders shall incur any liability
for, nor shall Mortgagor assert any ciaim or set off as a
result of, any acts or orissions of Mortgagee, any XNoteholders
or any Lenders or of Mcrtgagee’s, or any hNcteholder’s or any
Lender’s officers, employees, agents, contractors. attorneys or
other representatives, while in possession of all or any part
of the Property (except for damages directly caused by
Mortgagee’'s, or any Noteholder’s or any iLender’s own gross
negligence or intentional wrongful acts). Mertgagor hereby
expressly and irrevocably waives, releases, discharges and
relinguishes all such liabilities, claims and rights of set off.

{d) Upon reguest by Mortgagee, Mortgagor shall pay to
Morvagee, or to any other person that Mcortgagee may designate,
aly -mosts, expenses and liablilities (including, without
iimitation, attorneys’ fees and expenses} incurred by
Mortgidee, by any of the Noteholders or by any of the Lenders
in connfction with the holding, storage, use, operation,
nranageuan,t, controcl, maintenance, repair, alteration or
improvemnent .of all or any part of the Property (except to the
eytent such costs, expenses and Yiabilities shall have been
paid ocut of (collections from the Property as provided abkove),
together with interest thereon at the Hote Purchase Agreement
Default Rate or/ Credit Agreement Default Rate, as appiicable,
from the date inCiurred by Mortgagee, by any of the Noteholders
or by any of the Lerders until the date so paid to, or as
AQirected by, Mortgagee.

(e) Without Il1imiting the generaiity of the foregoing
provisions of this Sectinr, Mortgagee shall alsc have all
power, authority and dutil.:s as provided in Secticon 15-1703 of
the Act.

Section 2.04. Appointmentt 2f Receiver.

(a) Upon, or at any tire after the filing of a
complaint to foreclose this Mortcaove, the court in which such
complaint is filed may appoint a reliniver of the Property
whenever Mortgagee, when entitled to possession, s$o requests
pursuant to Section 15-1702(a) of tne »2Ct. Such receiver shall
have all powers and duties prescribed Dy Section 15-1704 of the {7}
Act, including the power to make leases to be binding upon all
parties, including the Mortgagor after rea=mption, the
purchaser at a sale pursuant to a judgment oF foreclosure and
any person acquiring an interest in the Propcrty after entry of

Y
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Section 15-1701 of the Act. iIn addition, such receiver shall
also have the following powers: (1} to extend or modify any
then existing leases, which extensions and mocdifications may
provide for terms to expire, or for options to 1essees to
extend or renew terms to expire, beyond the maturity date of
the indekbtedness hereunder and beyond the date of the issuance
of a deed or deeds to a purchaser or purchasers at a
forecliosure sale, it being understood and agreed that any such
ieases, and the options or c¢ther such provisions to be
contained therein, shall be binding upon Mortgagor and 211
persons whose interests in the Property are subject to the lien
hereof and upon the purchaser or purchasers at any foreclosure
sale, notwithstanding any redemption, discharge of the nortgage
indebtedness, satisfaction of any foreciosure judgment, or
issuance of any certificate of sale or deed to any purchaser:
and {ii) ail other powers which may be necessary or are usual
in such cases for the protection, possession, contrel,
management and operation of the Property during the whole of
the »eriod of receivership. The court from time to time,
eitavr before or aftery entry of judgment of foreclicsure, may
author1ze the receiver to apply the net income in his hands in
paymen: /in whole or in part of: (i} the Indebtedness secured
hereby, or by or inciuded in any judgment of foreclosure or
supplenencai judgment or other item for which Mortgagee 1is
authorizegd i nmake a Protective Advance: and {ii) the
deficiency ir case of a sale and deficiency.

fb) Upron reguest by Mortcagee, Mortgauyor shail pay to
Mortgagee, or tc. ury other person that Mortgagee may designate,
or to any such receivar, all costs, expenses and liabilities
(including, withour linitation, attorneys’ fees, receivers’
fees, agents’ corpensation and the fees of any manager retalined
by such recelver) incurcsd by Mortgagee, by any of the
Noteholders, by any of (h2 Lenders or by such receiver in
cecnnection with the appoiagcment of such receiver and the

rights and puacrs cof such receiver, except to

exercise of the
the extent such costs, expernses and liabilities shall have been
paid out of collections from the Property as provided in the

immediately preceding Section, COgether with interest thereon
at the Note Purchase Agreement Dafiuit Rate or Credit Agreement
pefault Rate, as applicable, from ta: date incurred by
Mortgagee, by any of the Noteholders, by any of the Lenders or
Ly such receiver until the date sc gaid *o, or as directed by,

’Mortgagee oOr to such receiver.

Section 2.05. TFaiver of Certain Rights . Mortgagor agrees,
to the extent permitted by law, that neithey #ortgagoer nor any
person at any time claiming through or under :iolrtgagor shali
set up, claim or seek to take advantage of any (aw nhow or
hereafter in force pertaining to the rights of <ureties or

LT
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providing for any appraisement, valuation, stay, notice of
election to accelerate maturity or toc declare the Indebtedness
due, extension, redemption, moratorium, homestead or exemption
from execution or sale, in order to prevent or hinder the
foreclosure of this Mortgage during the continuvance of any
Event of Default, the final and absolute sale of all or any
part of the Property or the final and absolute putting into
possession therescf, immediately after any such sale, of the
purchaser or purchasers at such sale or the enforcement of any
other rights or remedies of Mortgagee, any of the Noteholders
or any of the Lenders under this Mortgage or under any of the
other Financing Documents. MORTGAGOR, FOR ITSELF AHND FOR ANY
AND ALIL PERSONS WHO MAY AT ANY TIME CLAIM THROUGH OR UNDER
MORTGAGOR OR WHO HEREAFTER MAY OTHERWISE ACQUIRE ANY INTEREST
IN OR TITLE TO ALL COR ANY PART OF THE PROPERTY OR ANY OTHER
SECURITY FOR THE INDEBTEDNESS, HEREBY IRREVOCABLY WAIVES AND
RELEASES, TO THE EXTENT PERMITTED BY LAW, ALL BEKEFIT OF ANY
AND ALj/ SUCH LAWS, ANY AND ALL RIGHTS COF REDEMPTION AND ALL
RIGHTS o REDEMPTION PURSUANT TO SECTION 15-1601{b) OF THE ACT,
AND ANY AND ALL RIGHT TO HAVE THE ASSETS CONSTITUTING THE
PROPERTY OF ANY OTHER SECURITY FOR THE INDEBTEDNESS MARSHALLED
UPON ANY rC«eCLOSURE OR OTHER ENFORCEMENT OF THIS MORTGAGE.
Mortgagee ‘cr any court having jurisdiction to foreclose this
Mortgage may sell the Property in part or as an entirety.
Mortgagor acknoviedges that the Property dces net constitute
agricultural rea’ =2state, as said term is defined in Section
15-~1201 of the sact or residential real estate or defined in
Section 15-1719% of the Act. ©Neither Mortgagee, anvy of the
Noteholders ncor any ~f the Lenders shall be reuyuired to accept
the Property, any bart /or parts therecf or any other security
for the Indebtedness in satisfaction of atl or any part of the
Indebtedness. Neither MoOr:-gagee, any of the Noteholders nor
any of the Lenders shall b2 reguired to accept any
apportiocnment of the Indebuweiness te Or among any part or parts
of the Property or any other security for the Indebtedness. If
any law ncw in force of which lortgagor might take advantage
despite this Section shall be repsaled or shall cease to be in
force after the date hereof, ther uuiwch law shall not thereatfter
be deenmed to preclude the application of this Section.

Any forecursure cf this Mortgage
and any other transfer of aill or any, pa~t of the Property in
extinguishment of all or any part of tne Iindebltedness may, at
Mortgagee‘’s option, be subject to any eor il leases of all or
any part of the Property and the rights of tenants under such
ieases. No failure to make any such tenant 2 defendant in any
foreclosure proceedings or to foreclose or otniriise terminate
lease and the rights of any such tenanc in connection
foreclosure or transfer shaill be, or be asserted
defense or hindrance te any such foreclosure or

or to any proceedings seeking collection of a:l or any

Section 2.05. leases.

any such
with any such
to be, a
transfer
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part of the indebtedness {including, without limitaticn, any
deficiency remaining unpaid after completion of any such
foreclosure or transfer).

Section 2.07. Suits To Protect Propertv. »Mortgagee is
hereby irrevocably authorized, at Mortgagee’s option, to
initiate and maintain any and all suits and proceedinas that
Mortgagee may deen advisable, at Mortgagor’s expense (a) to
prevent any impairment of the Property or of the security of
this Mortgage by any unlawful acts or omissions, (b) to prevent
the occurrence or continuance of any violation of this Mortgage
or of apv of the other Financing Documents, (c) to foreclose
this Mustgage, (d) to preserve and protect Mortgagee’s interest
in the Pronerty, and (e) to restrain the enforcement of, or
coppliance. with, any law, ordinance, rule, regulation, order,
judgment, injunction or decree that may be unconstitutional or
otherwise inveiid, if such enforcement or compliance might (in
Mortgagee’s judgmant) impair the Property or the security of
this Mortgage oy pe oprejudicial to the interests of Nortgagee,
the Noteholders or tre Lenders.

Section 2.08. Appiicetion of Money by Mortgagee. Any
money collected or receivesr by Mortgagee in connection with the
pursuit of any rights, powaers or remedies after the occurrence
of any Event of Default shall be applied, to the extent
permitted by law, in accordance with the terms of the Trust

Agreenent.

Section 2.09. No Waiver.

{a) No delay or onmission of Yortoagee, any of the
Noteholders or anvy of the Lenders to insiist upon strict
performance of any obligation of Mortgagor urder or in
connection with this Mortagage or any of the cther Financing
Documents or to exercise any right, power or repedy available
after the occurrence of any Event of Default shall waive,
exhaust or impair any such obiigation or any such rigiit, power
or remedy, nor shall any such delay or omission be consirued to
be a waiver of, or acquiescence in or to, any such Event of
Default. Notwithstanding any such delay or omission, ¥ortaagee
thereafter shall have the right, from time to time and as olten
as may be deemed advisable by Mortgagee, to insist upon and
enforce strict performance of any and all obligations of
Mortgagor under or in connection with this Mortgage or any of
the other Financing Documents. Each and every right, power and
renedy available to Mortgagee after the occurrence of any Event
of Default may be exercised from time to time and as often as

may be deemed advisable by Mortgagee.

(b) No waiver of any Event of Default shall extend to
or affect any subsequent Event of Default or any other Event of
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Defauvilit then existing, nor shall any such waiver impair any
rights, powers or remedies available to Mortgagee after the
occurrence of any Event of Default. After the occurrence of
any Event of Default (whether or not the Indebtedness or any
part therecf shall have been declared to be immediately due and
payable), Mortgagee, each of the Noteholders and each of the
Lenders may accept payments of arpounts owing in respect of the
Indebtedness, and no such acceptance shail waive any such Event
of Default or result in any deceleration of maturity or in any
Indebtedness which shall have been declared to be due and
payable no longer being due and payable, unless Mortgagee
expressly and specifically agrees in writing to any such waiver
or deceleration or that such Indebtedness is no longer 3ue and
payable.

Section 2.10. Remedies Cumulative. XNo right, power or
remedy now or hereafter available to Mortgagee, any of the
Noteholders, any of the Lenders or any receiver pursuant to any
of th2 Financing Documents or pursuant to any law or judicial
decisior, is or shal!l be exclusive of any other right, power or
remedy, anil each and every such right, power and remedy shail
be cumulaiive and concurrent and shall be in addition to each
and every ocihor right, power and remedy now or hereafter
available pursiant to any of the Financing Documents or
pursuant to any Jaw or judicial decision. lotwithstanding
anything to the Ccentrary set forth in this Mortgage or in any
of the other Financing Documents, no act of Mortgagee shall be
construed as an ellzction to proceed under any one provision of
this Mortgage or of 4any applicable statute or other law te the
exclusion of any other such provision, statute or other law.

Secticon 2.11. Discontinuance of Proceedings. If
Mortgagee, any of the Noteactlders or any of the iLenders shaill
exercise any right, power <r remedy available pursuant to this
Mortgage or any of the other Firancing Documents or pursuant Io
any law or judicial decision, 4nd 1f such exercise and any
related proceedings shall be discontinued or abandeoned for any
reason, or 1f any such proceedinus shall resuit in a final
determination adverse toc Mortgagee, o such Noteholders or to
such Lenders, then, to the extent pe mitted by law, Mortgagor,
Mortgagee, such Noteholders and such winders thereafter shail
be restcocred to their respective former ositions and to their
respective rights, powers and remedies und-cy the Financing
Docurpents or otherwise relating to the Incebisdness, the
Property or any other security for the Indebnledness, and all

)
)

rights, powers and remedies of Mortgagee, su(n Notehcolders and ;;
such Lenders shall continue toc be available as 17 no such o~
exercise and no such proceedings had occurred. :j
-l

Section 2.12. Additional Security. If Mortgagee  any cf a
the Noteholders, any of the Lenders or any trustee o other a3l
N
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fiduciary of Mortgagee, any of the Noteholders, or any of the
Lenders at any time holds additional security for, or any
guaranty cof, all or any part of the Indebtedness (including,
without limitation, the Additiopal Mortogages), then Mortgagee,
such Noteholders, such Lenders or such trustee or fiduciary may
foreclose such security or otherwise enforce its rights, powers
and remedies with respect to, and realize upon, such security
or such guaranty (as the case may be), either before or
concurrently with cr after a foreclosurs or other enforcement
of this Mortgage or of any of the other Financing Documents,
without being deemed to have waived any rights, benefits, liens
or security interests evidenced by or arising under or in
connection with this Mortgage or any of the other Financing
Documents and without being deemed to have made an election
thereby cr %o have accepted the benefits of such guaranty or
such additizesl security (or the proceeds thereof) in fuill
settlement o the Indebtedness and of its rights with respect
thereto. No judgment, order or decree with respect to any of
the Notes or any of the Revolving Notes or with respect to any
such quaranty or secyrity, whether rendered in the State where
the Land is located or <lsewhere, shall in any manner affect
the security of this Mortaage, and any deficiency or other debt
represented by any such Jvdament, order or decree shall, to the
extent permitted by law, be cecured by this Mortgage to the
same extent that the Indebtedness shall have been secured by
this Mortgage prior to the rendering of such judgment, order or
decree. Mortgagor, for itself and for any and all persons who
pay at any time claim through or under Mortgagoy or who
hereafter may ctherwise acguire any arterest ir or title to ajl
or any part of the Property cr any otte. security for the
Indettedness, hereby irrevocably waives and releases, to the
extent pernmitted by law, all benefit of aay and all laws that
would limit or prohibit the effectiveness ol anything set forth

in this Section.

ARTICLE IIX.

MISCELLANEOUS

Section 3.01. Use of Certain Terms. Each reference in
this Mortgage to Mortgagor, Mortgagee, any of the XNoteholders,
or any of the lenders shall be deemed also to include the
successors and assians of such person. Each reference in this
Mortgage to any gender shall be deemed 2iso to include any
other gender, and the use in this Mortgage of the singular
shalil be deeped also tc include the plural and vice versa,
unless the context reguires otherwise. As used in this
Mortgage, the term "person" shall mean and refer to any and ail
individuals, snle proprietorships, partnerships, joint

-30~-
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ventures, associations, trusts, estates, business trusts,
corporations (non-profit or otherwise), fipancial institutions,
governments {and agencies, instrumentalities and political
subdivisions tnereof), and other entities and organizations.
Each reference in this Mortgage to the fees or other
compensation of any agents, contractors, attorneys or other
representatives of Mortgagee shall be deemed also to include
expenses and disbursements, as well as fees of
paraprofessionals and similar personnel (such as paralegals and

legal assistants).

Seccion 3.02. Headings. The headings of the Articles,
Sections . paragraphs and other subdivisions of this Mortgage
are for convenience of reference only, are not to be considered
a part of ta)s Mortgage and shall not limit, expand or
otherwise at/vict any of the terms of this Mortgage.

Section 3.03 . -~ Notices. All notices, reports, demands,
requests and other Communications autheorized or reguired under
this Mortgage to be given to Mortgagor or Mortgagee shall be
given in the manner and to the addresses specified in the Trust

Agreement for the giving of notices.

Section 3.04. Binding clfect. All covenants, agreements
conditions and other provisions-cf this Mortgage shall run with
the Land and shall bind and inure to the benefit of Mortgagor,
Mortgagee, the Noteholders, the Lenders and their respective
successors and assigns, whether so'expressed or not. If there
is more than one Mortgagor at any timz all undertakings of
Mortgagor under this Mortgage shall be Jdzemed to be joint and

several.

Section 3.05. Provisions Subiject to0 App(izable Laws;
Invalid Provisions To Affect No Others. All ricots, powers and
remedies provided in this Mortgage may be exercised only to the
extent that the exercice thereof does not violate anv-law and
are intended to be limited to the extent necessary seo that they
will not rendey this Mortgage invalid, illegal or
unenforceable. 1In the event that any of the covenants,
agreements, copditions or other provisions of this Mortgays
shall be deemed invalid, iliegal or unenforceable in any
respect, the validity, legality and enforceability of the
remaining covenants, agreements, conditions and other
provisions of this Mortgage shall in no way be affected,

prejudiced or disturbed thereby.

Section 3.06. Changes. Neither this Mortgage nor any
covenant, agreement, condition or other provisionh of this
Mortgage may be changed, waived, released, discharged,
withdrawn, revored or terminated orally, or by any action or
ipaction. 1In order to be effective and enforceable, any such

-31i-
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change, waiver, reilease, discharge, withdrawal, revocation or
terzmination must be evidenced by a written document or
instrument signed by the party against which enforcement of
such change, waiver, release, discharge, withdrawal, revocation
or termination is sought, and then shail be effective and
enforceable only to the extent specifically provided in such
document or instrument. Any agreement hereafter made by
Mortgagor, Mortgagee, any of the Noteholders or any of the
Lenders relating to this Mortgage or to any of the other
Financing Dccuments shall be superior to the rights of the
holder, owner or beneficiary of any intervening lien or
encuphrance. Neither the modification of this Mortgage or any
of tne nther Financing Documents nor the release of any part of
the Prorerty from the lien of this Mortgage shall impair the
priority rf such iien.

Section 2.07. #Waiver of Conditions. All conditicns to any
agreement or cbiigation of Mortgagee under this Mortgage or
under any of tne n~ther Financing Documents (including, without
linitation, any agicement or cobligation to make any
Compensation or other [unds available to Mertgagor) are solely
for the benefit of Murtaoagee, the Noteholders and the Lenders.
Any or all such conditicis may be waived or relaxed at any time
or times by Mortgagee. i’z such waiver or relaxation in any
particular instance shall zffect Mortgagee’s discretion in
dealing with any such condition in any other instance.

Section 3.08. No Benefit to (Third Parties. Each covenant,
agreement, condition and other provision of this Mcrtgage and
of the other Financing Documents is and at all times shall be
deemed to be for the exclusive benefit of Mortgagor, Mcrtgagee,
the loteholders and the Lenders. ¥Nothiig set forth in this
Mortgage or in any of the other Financing Bocuments shall be
deemed to be for the henefit of any other pelsun {including,
without linitation, the holder, owner or beneficiary of any
other lien or interest in or on ali or amny part' of the Property
or the owner of any interest in Mertgagor).

Section 3.69. Exercise Of Discretion. Each and @very
decision, determination, estimate, reguest, consent or s)ailar
ratter to be pade or given by Mortgagee from time to time
pursuant to or in connection with this Mortgage shall be within
Mortgagee’s sole, absolute and unlimited discretion, except to
the extent expressly and specifically provided to the contrary
in this Mortgage or in any of the other Financing Documents.

Section 3.10. Representatives of Mortgagee. All rights,
powers and renedies of Mortgagee under this Mortgage may be

exercised by Mortgagee itself or by its officers, employees,
agents, contractors, attorneys or other representatives.
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Section 3.11. Goverping Law. The grant of this Mortgage,
the creation of Mortgagee’s rights and interests hereunder, the
publication and perfection of the lien, security interest andg
other rights and interests granted or otherwise arising
hereunder and the exercise of Mortgagee’s rights, powers and
remedies reiating to the Property (whether specifically
provided in this Mortgage or provided by applicable law) shall
be governed by and construed in accordance with the internal
laws of the State in which the Land is located, without regqard
to principles of conflicts of law. Otherwise, to the extent
permitted by applicable law, this Mortgage and the other
Financirg Documents (including, without limitation, terms
relating co usury considerations and terms relating to
Mortgagor‘c liability for any deficiency following any
foreclosure 2f this Mortgage or any other transfer of all or
any part of trne Property in extinguishment of any part cf the
Indebtedness) sholl be governed by and construed in accordance
with the internzi laws of the State of New York, without regard
to principles of conflicts of laws.

Section 3.12. PReceiot of Copy Acknewledged. Each of
Mortgagor and Mortgagee hereby acknowledges that it has
received an accurate and complete copy of this instruzment as

executed by Mortgagor.

Section 3.13. Intentionally Omitted.

Section 3.14. Maximum Amount Secured. This Mortgage is
given not only to secure the Indebteaness, bul aisc to secure
any other amount or amounts that may pe obligatory advances or
made at the ortion of Mortgagee, Notehoiders or Llenders, ang
any additional disbursements as may be mace by Morigagee,
Noteholders or ienders, in accordance with tre terms of this
Mortgage and the Financing Documents, including the Credit
Agreement. &s provided in the Financing Documents, this
Mortgage shall secure any and all additional or furiher rmonies
which may be obligateory advances or made at the optiosn of
Mortgagee, Noteholders or lenders, after the effective fate
hereof, but any and all future advances secured by this
Mortgage shall be pade not more than 20 years after the
effective date hereof. The total amount of Indebtedness
secured hereby nay decrease or increase from time to time but
shall not exceed the principal sum of Eighty Million Dollars
{$80,000,000). Except as otherwise provided in the Financing
Documents, nothing herein contained shall be deemed an
obligation on the part of the Mortgagee, Noteholders or

Lenders, to make any future advances.

Section 3.15. Revolving Credit. The Indebtedness
evidenced by the Revelving Notes (™Revolving Loan"} which is
repaid by Mortgagor may be reborrowed pursuant to and in
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accordance with the Credit Agreement. Pursuant to Section
1302(b) (3) of the Act, notwithstanding any suck repayment of
the Revolving Loan, all moneys advanced or applied under the

Credit Agreement shall have priority fror the date this
Mortgage is recorded.

Section 3.16. Interest Rate Agreement. Mortgagor has
entered into, or may in the future enter into, agreements for
Rate Hedging Obligations ("Interest Rate Agreement™) with FNBC
or any other Lender, pursuant to which Mortgadqor will be
required to make certain payments to Mortgagee, FNBC or such
other lender as provided in such Interest Rate Agreement.
Mortgagor agrees that payments due under any Interest Rate
Agrerment shall constitute an obligatory advance of loan
proceeds secured hereby, whether or not the total indebtedness
exceeds the face amount of the Revolving Notes as provided in
the Interest Rate Agreement.

Section 3.17. Waiver of Jury Trial; Submission to
Jurisdiction; ¥aiver of Service and Vepue. Mortqgagor reaffirms
and i1ncorporates nerein the provisions of the Note Purchase
Agreement and Crecdit Agreement (a) waiving jury trial and
service of process-and (b) submitting to jurisdiction and venue.

Section 2.18. Subaritution of Security Trustees. Pursuant
to the terms of the Trust Agreement, the Yoteholders and the

Lenders may remove and replace Mortgagee as security trustees
thereunder.

ARTICi2 iV.

ADDITIONAL MORTGFGES

Mortgagor acknowledges and agrees tho: the Indebtedness
secured hereby is secured by the Property a2ad various other
collateral, without limitation, including at *he time of
execution of this Mortgage, the Preoperty described in the
Additional Mortgages which have been filed in cther
jurisdictions and States. Mortgagor specifically azrnowledges
and agrees that none of those properties, in and of itself, if
foreclosed upon would be sufficient to satisfy the cutstanding
anocunt of the Indebtedness. Accordingly, Mortgagor

acknowledges that it is in Mortgagor‘’s contemplation that the :;
various Additional Mortgages and the other collateral pledged 0
to secure the Indebtedness may be pursued by Mortgagee in ni

separate proceedings in the various States and counties where
such collateral may be located and additionally that ¥ertgagor 3
and other parties liable for payment of the Indebtedness will =1
remain liable for any deficiency judgnents in addition to any (S
amnunts Mortgagee may realize on sales of other properties or

any other collateral given as security for the Indebtedness.
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Specifically, and without limitation of the foregoing, it is
agreed that it is the intent of the parties hereto that in the
event of a foreciosure of this Mortgage or any of the
Additional Mortgages in any separate proceeding, that the notes
evidencing the Indebtedness shall not be deemed merged into any
judgment of foreciosure, but shall rather remain outstanding.
It is the further intent and understanding of the parties that
Mortgagee, following an Event of Default, may pursue all of its
collateral with the Notes and Revolving Notes remaining
outstanding and in full force and effect notwithstanding any
judgment of foreclosure or any other judgment which Mortgagee

may obtain.

Mortgagre shall be entitied to enforce payment and
performance o the Indebtedness and to exercise ail rights and
powers under chis Mortgage or under any Financing Document or
other agreement n, any laws now or hereafter in force,
notwithstanding that some or all of the Indebtedness may now or
hereafter be otherwisz secured, whether by mortgage, deed of
trust, pledge, lien, assignment or otherwise, including, but
not limited to the additional Mortgages. Neither the
acceptance of this Mortgade nor its enforcement, whether by
court action or pursuant ¢ powver of sale, shall prejudice or
in any manner affect Mortgagcz’s right to realize upon or
enforce any other security now «i hereafter held by Mortgagee,
it being agreed that Mortgagee chali be entitled to enforce
this Mortgage and any other secur‘fy now or hereafter held by
Mortgagee in such order and manner 25-it may be in its absolute
discretion deterpine. No right or rermedy herein conferred upon
or reservea to Mortgagee is intended to ke exciusive of any
other remedy herein or by law provided or permitted, but each
shall be cumulative and shall be in additiecn co every other
right and renedy given hereunder or now or hercafter ea1st1ng
at law or in eguity or by statute. Every power or remedy given
by any of the Financing Documents to Mortgagee, or to which
Mortgagee may be otherwise entitled, may be exercized
concurrently or independently, from time to time and as often
as may be deemed expedient by Mortgagee, and Mortgagee .any
pursue inconsistent remedies.

Mortgagor acknowledges and agrees that the Property and the
property encumbered by the Additional Mortgages are located in
one or more States and therefor Mortdagor waives and

relinguishes any and all rights it may have, whether at law or [

equity, to require Mortgagee to proceed to enforce or exercise

any rights, powers anhd remedies it may have under the Financing 73!

Documents in any particular manner, in any particular order, or g

in any particular State or other jurisdiction. aé
Furthermore, Mortgagor acknowledges and agrees that E:

Mortgagee shall be allowed to enforce payment and performance
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of the Indebtedness and to exercise all rights and powers
provided under this Mortgage, the other Financing Docurents, or
any of them, or under any provision of law, bv one or more
proceedings, whether contemporaneous, consecutive or both in
any one or more States in which the security is located.
Neither the acceptance cf this Mortgage, or of any other
Financing Document, nor its enforcement in one State, whether
by Court action, power of sale, or otherwise, shall prejudice
or in any way l:imit or preclude enforcement of the Financing
Documents, or any of them, through one or more additional
proceedings, in that State or in any other State.

Moridagor further agrees that any particular preceeding,
including without limitation, foreclosure through court actiocn
{in a state or federal court) or power of sale, may be brought
and prosecuted) in the local or federal ccurts of any one or
more States as ¢ all or any part of the Property or the
property encumbered by the Additional Mortgagqes, wherever
located, without rejard to the fact that any one or nmore prior
or contemporaneocus princeedings have been situated elsewhere
with respect to the sarz or any other part of the Property and
the property encumbered by the Additional Mcrtgages.

Mortgagee may resort to-eay other security heid by
Mortgagee for the payment of 'the Indebtedness in such order and

manner as Mortgagee may elect.

Notwithstanding aaything containzd herein to the contrary,
Mortgagee shall be under no duty to “occhgagor or others,
including, without limitation, the holder of any junior, senior
or subordinate mortgage on the Property or-any part thereof or
on any other security held by Mortgagee, lo exercise or exhaust
all or any of the rights, powers and remedies available to

Mortgagee.

ARTICLE V.
TRUSTEE’S OUTY OF CARE

crtcagee shail not be liable for any acts, omissions,
errors of judgment or mistakes of fact or law inciuding,
without limitation, acts, omissions, errors or mistakes with
respect tc the Property, except for those arising out of or in
connection with Mortgagee’'s gross negligence or willfuil
nisconduct, or failure to use reasonabie care with respect to
the safe custeody of any moneys or securities in Mortgagee’s
possessicn. Without limiting the generality of the foregeing,
Mortgagee shall be under no obligation to take any steps
necessary to preserve rights in the Property against any other
parties but may do so at its option, but all expenses incurred

-36-
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in connection therewith shall be for the sole account of
Mortgagor, and shall be added to the Indebtedness secured

hereby.

IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to
be executed as of the day and year first above written.

ARCHIBALO CANDY CORPORATION, an
Illinois corporation

By: (:lebv~iéjzqux//
VP

Title:

2 <
1756R(1) GORx E. MY

el
T

¢

T

C Lgl{d:.
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STATE oF _#Ew YooK
) ss.
COUNTY OF Af¢d &PK )

1, RocrpeLe EAWJ@Y. a Notary Public in a and for the

said County and State aforesaid, DO HEREBY CERTIFY, that
ADAY E. afé , the Yice PRESIOENT of Archibald Candy

Corporation, aal JLLWOLS corporation, personally known
to me to be the sape person whose name is subscribed to the

foregoing instrument as such _YIc& -FLESIPEN] appeared before
me «chis day in person and acknowledged that {(s)he signed and
delivered the said instrument as his(her) own free and
voluniary act and as the free and voluntary act of said
corporecion, for the uses and purposes therein set.forth.

TH
Given apier my hand and notarial seal this 112 day of
QOCTOLER

TOLER , 1991,
- LIRS f
L] \ ‘\
'f/élzw'-f \‘.‘“’”/

Notary Public

OCHYWELL TENNEY
N;;w!: r;;mc, Sizte of New York
no. -58274;-';

35ee 10 New Y Courty
‘!’e?'naéms Decembar 33, 199

(<

>
%
Y
s
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SENIQOR SECUR#I: -

FHMCAN ACQUISITICN

ey

10.28% Senior Sewyr - 7

Due 1997

Nis. R-1

$30, 68400, 000 ooLtbar 1D, luwd

TMCAN AZOUISITION CORP.., an [lliw- cocprnratise {the
“Aarroder™})/ far vaiue reccived, heieby viomisues o yar oo
Jjackson Baticnaol Life (nsurance Company ¢ raglsrersd assis-s
un the Thitly-{icvst day of October. 1%53 the prancigal amoLins
nf THIRTY MTLLION DOLLARS ($36,000.00873 snd Lo pay .nblwies!
{calculated far ancteal days eiapapd on -0 nasis nf 3 §S0-dav
year) an Lthe afincipal amount Ercm time =7 Tire feweinine
vopaid hetwen at the v2he of 19.233 per annum {iom 15a data
herenf until maturity. pavadle in cash juaice:ly on che lsss
day of Janusry. Artil, July and Ot har i #aCh YRAAT SASFAncc g
Jaunuery 31, 1392, and at macturity. The 3czrouer tugther azi:-oes
“0 pay on demund interest (so o cianpale)d: ol lee zate f 1777
per anaum yesn Yhe sccurrence and durin: The coptiauancc oooany
Event of Defauit, on the principal Dajam-e *herwenf fiam - o ¥n
tane vulslending. Paymenls ¢f principi ). TreraviRent charges
{if any) hereof and interest hewven o7 paysbly wn sytosdencs
with Sectinn 4 and LSchedule I of the Noso Burchase Agrocoonst
reterred t> below.

This Benior Sccured Note :x ovne of <he 10.253% Sen:iu
secured Notes (we 1999 of the Rerrauer ia rrp ioyregate
pwrincipal amount ot $30,000,000 issued -2 Tv Le y1osued uuis
and pursuant tyv the Lerms and provisians o A3 cegtasp Now:
Pucchase Agraement (the “Purchase Agiwerzit’), daled a5 - f

October 10, L5%l, entmred intn hy ihe Rirradnr and Fannic Mov en
Holdings. Inc.. a Delaware corporaticn .t which Roqrower 15 ;;
dircct wholly-vwned subsidiaey ("Huldanas®i. with the orioiusl (o~
rurchager therain referred to, and <his Scnio: Secuted kil and 2
the holder hereof are entitled equeily ~a:i racably with e 2
holders of o1l wvthe: Senior Secnced Notss sutstanding unde: <he &L
turrhage Agreement to all the benefits mvuv dwd For Vharany -7 Eﬁ

referred to tharain, to which Purchase Ajreement pefgrancs .
hereby made £or a3 statement therecof. Tapitalized Terms wie!

herein withcut definition shall have %tie :especlive Teanins’”

asczibed to them in the Purchase Augieerent.
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This Seni1or secured Nobte 15 Guotsns -t oy rmeidirgs Eacas b
t» the Holdiagx tuatantee, dated Ocvobe: v, _wdi, cxecuted oy
Huldings pursuant zo section 7.15 of rrw sortieae ag:eemen: nd
18 Lo be guaranteed by cach Subsidiaty 7 Lie Burtowsr (utie:
than Non-Mateorial Subsidiacies) pucsua o [udsidiacy
Guarantaees, in accordance with Secticns 7..% and 11.17 of the
Furchase Agrepment.

Thiz Senior Secured Note and the [ 3abtedness ovidencend
hertelLzy are and shall at all times be and ramain secured, > che
axtenc and in the manner set forth la tie Securiiy Matumeent o

This Tenior Secured Note and the wthet Senivy Swouirwd Hiteg
outstanding uider the Pucchase Agresment ray nae daclared Jue
prior tn their expressed maturity dates, sad ceptain prepay wnt
charges are requived to he paid therearn, ali 1n the 2ventz, 30
the terms and 1a tae manner and amounts privide:] 3n rhe
Purchase Ayivemenl.

The Senior secur=d Notes are aat 5ubjéct ta grezayaent ~¢
sedemption at the aption of the Borrower pr:or t¢ their
expressed maturity dates, except on the ‘ewms aod condats s
and in the amonnta set farth in the Purchase Agrocment.

This Senior Sacured Note 15 (zod:iscered on the books - rae
Borcawee and is ttansferasble only e sutrender Lhereof at *aia
principal office of the Barrawar duly cndersed of 2ccompeniad
by & written instrument of transfet Juiy executed by the
registered holde: of Lhis Senior Sacured Meta or 1ts attorney
duly auvtharized in writing. Payment of of sp account of
principal, premium, if wny, ond interes! on'inis Senior Secuyred
Note shal! ha made only to or upon the order 0 writing o the
reqistered holder.

THIS SENIOR SECURED NOTE SHALL. BF. CONSTRUED IR ZCCORDANCE
WITH AND SHALI BE GOVERNED BY THE LAWS OF THE STATE (F NEW vORKLC
(WITHOUT GIVING EFFECT TO THE CHOICF OFP LAW PRTNCIPLES CF SUCH f:

STATE) . n3
ot
FMCAN ACCAUIISITION CURP. T
3
o
By: ___ ___ .
its: e

023/
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£10,000.000 teber __, 1891

FMCAN ACQUISITION CORP.. a Delaware cocrpcraticn (the ~Borrower™),
promises tc pay to :the order of THE FIRST NATIONAL BANK OF CHICAGO
{the ~Lender~) the lesser o©f the principal sum of Ten Milliion Doliars
or the aggregate unpaid principal amount 5f all Loans made by the
tender to the Borrower pursuant toc Article II zf the Credit Agreement
(as the same may be anended or modified, rthe “Acoreemert™) hereinalter
referread to. in immediately availarie funds at the main office of The
First National Bank of Chicago in Chicage. JTilinois. as Agent,
together with icterest on the unpaid priscipal amcunt hecreof at the
rates and on the dates set forth in the Avnreement. The Borrower shall
pay the principai 5f and accrued and unpaid interest on the Loans in
€211 on the Facility Termination Dare and sha:l «aake marndatory
payments 3S are rejuired to be mede under the terxs ¢f Section 2.6 of
the Agreement.

The .ender shall., and is herety authorized =%o. zeccrd or the
schedule artrached herett, ©r to ctherwise 7vecord in Jaccorfance with
its usual ‘gractice. tThe date and amcunt of each Loan anc the date and
amount cf ears mrincital payment hereurder.

This Note s one cf +the Notes issuved pursuant tc. and is entitled

ro the benefits 7. the Credit Aareement. dates as pi Octcober _ L, 1951,
among the Borrowes) Fannie May Holidings., Inc.. The Firs: Narioral
Bank of Chicage. adividually and 25 Agent. and the leaders naaed
thereifi. inclueding *the Lender. o which Agreement, as it may be

arrenges cr mofified from time e Ltime, reference 3s hereby made £for o
stazerent of che terms ancg conditicns whaich govern this Note,
iwciuding the terms and conditaons under which this ote mey De
Fprepaid or its maturi:y <date accelerated and under wWaich this Note is
secured. Capitalized erms wused herein and nct cortherwise defined
nerein are used with -“he meaainns attributed T them in the Agreexent.

FVACAN ACQOUISITION CORP.

I8y

Prini Name:

Titlel!_/_

-

e

>y
g}
¢
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DATED OCTOBER

— 1991
Principal Maturity Principal
Amount of of Intecest Amount Unpaid
nate ~Loan _P.e.umi__ —~LPaid Salance

£ LRLLETE
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SCHEDULE A

< e ¢ Land
Shop Xo. 190

LOTS 21, 22, 23, 24 AND THS SCUTH 15 FEET OF LOT 20 (EXCEPT THAT PART TRKEN FOR
‘THE WIDENIBG OF HARLEM AVENUE} IN BLOCK 106 IN FREDIRICK H. BARTLETT'S 67H

COUXTY, /iiLINOIS

ADDITION TO BARTLETT’S HIGHLANDS A SUBDIVISION OF THE NORTHWEST 1/4 OF SECTION
13, TUWISHIP 38 NORTH, RANGE 13, BAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK

Permanent Ince; No. 10-14-421-040
Common Address:

©5343 S. Harlem, Chicago, Illinois

64638

ol

£LOLLET




