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MORTGAGE SECURITY AGREEMENT
88IGNMENT OF 8 AND LEASES

THIS INDENTURE, made as of Aloy 76, 1991, between
GARY-WHEATON BANK, N.A., not individually, but as Trustee under
the provisions of a Trust Agreement dated the _ .."” day of
. s o 47,1991, known as Trust No. 8559 as "Mortgagor", and
PORTILLO'S HOT DOGS, INC., a Delaware corporation, 555 Pierce
Building . Suite 275, Itasca, Illinois, as "Mortgagee".

WITNESSETH:

WHEREAG - £he Mortgagor is justly indebted to the Mortgagee
under a Secured Promissory Note of even date herewith (said Note,
renewals and extensions thereof, and any additional notes
(hereinafter collectively referred to as '"Note") in the principal
sum of FOUR HUNDRED 'Fi7TY THOUSAND DOLLARS ($450,000.00), payable
to the order of and delivered to the Mortgagee, in and by which
Note Debtor promises to pav the said principal sum from the date
hereof with interest at the rate set forth in the Note, and all
of said principal and interest are made payable at the office of
the Mortgagee in Itasca, Illinois;
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NOW, THEREFORE, the Mortgagur,, to secure the payment of said
principal sum of money and said incerest on said Note, and the
performance of the covenants and agreenents herein contained, and
any and all other indebtedness, direct /or contingent, of
Mortgagor to the Mortgagee, whether now existing or hereafter %o
incurred in accordance with the terms, prcvisions and limitations |
of said Note and this Mortgage, and also in - counsideration of the e
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sum of One Dollar in hand paid, the receipt wheirof is hereby (o
acknowledged, does by these presents, grant, remise, bargain, ::
release, sell, warrant and convey unto the Mortgagse, and the -
Mortgagee’s successors and assigns, the following desciribed Real 3

Estate and all of its estate, right, title and intercccitherein,
situated, lying and being in the County of DuPage, in tiiz State
of Illinois, as legally described on Exhibit "A" attached nereto
and made a part hereof, which, with the property hereinafte:
described, is referred to herein as the "Premises."

Together with all buildings, structures and other
improvements and chattels now on said land (other than those
owned by tenants) or that may hereafter be erected or placed
thereon, and items which are used or useful in the operation of
the facility; all elevators, motors and machinery; and together
with all mineral, oil and gas rights and interests; also together
with all shrubbery and trecs now growing or that hereafter may be
planted or grown thereon; and also together with all crops and/or
produce of any kind now growing or that may be hereafter growing,
grown or produced upon said land or any part thereof; and also
development rights or credits, air rights, water, water rights
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(whether riparian, appropriative or otherwise, and whether or not
appurtenant) and water stock;

Also together with all and singular the ways, easements and
other rights, and all tenements, hereditements and appurtenances
thereunto belonging or in any way appertaining, including but not
limited to all rights in any abutting public or private streets
and alleys and in any submerged lands adjacent thereto;

And all present and future rents, issues, avails, profits
and proceeds (hereinafter referred to as the "Rents") of or from
the premises, the "Leases" and/or the "Equipment" (both of which
terms are hereinafter defined), howsovever occurring, existing,

created ur arising;

And ai) present and future permits, licenses and franchises
of or from tihir Premises (collectively the "Licenses"), leases,
agreements ana ‘enancies (hereinafter collectively referred to as
the "Leases") of or from the Premises and/or the Equipment or in
any way, manner or respect required, existing, used or useable in
connection with the Tremises and/or the Equipment or the
management, maintenance, voperation or business thereof,
including, without limitation, those Licenses and Leases issued
by any governmental authority, and all deposits of money as
advance rent or for security under any or all of the Leases and
all guaranties of lessees’ performances thereunder;

And all present and future judgments, awards of damages and
settlements made as a result or in lleu of any taking of the
Premises, the Equipment and/or the Lzases, or any part thereof,
under the power of eminent domain, or <cr any damage (whether
caused by such taking or otherwise) therets;

And all present and future apparatus, wachinery, equipment,
fixtures and articles of personal property of uny and every kind
and nature whatsoever used, attached to, installed or located in
or on the Premises, or required for use in or on o> in connection
with the Premises or the management, maintenance, operation or
business thereof and all replacements thereof and acccesions
thereto to the extent owned by Borrower (hereinafter rerzrred to
as the "Equipment"), including, but not limited to, any &uch item
of Equipment now or at any time or times hereafter situated on
the Premises and used to supply or otherwise deliver heat, gas,
air conditioning, water, light, electricity, power, plumbing,
refrigeration, sprinkling, ventilation, mobility, communication,
incineration, laundry service and all other related or other such
services (all of the immediately above-mentioned items of
Equipment being deemed to be a part of the Premises, whether
physically attached thereto or not);

And all present and future insurance policies in force or
effect insuring the Premises, the Rents, the Leases or the

Equipment;

-2




UNOFFICIAL COPY

And all proceeds of each and every of the foregoing.

Mortgagor hereby grants to Mcrtgagee a continuing security
interest in (i) that portion of the Mortgaged Property
constituting property or interest in property, whether real or
personal, tangible or intangible, now owned or existing and
hereafter acquired and arising, which are subject to the priority
and perfection of security interest provisions of the Uniform
Commercial Code or any similar and applicable law, statute, code
or other governing body of law; and (ii) the Equipment and all
proceeds raereof to secure payment of the indebtedness and
obligations cecured by this Mortgage.

To have 7nc to hold the premises unto the Mortgagee, and the
Mortgagee’s successors and assigns, forever, for the purposes,
and upon the uses rerein set forth free from all rights and
benefits under and vy virtue of the Homestead Exemption Laws of
the State of Illinois;, which said rights and benefits the
Mortgagor does hereby eupressly release and waive.

70 PROTECT THE SECURITY OF THIS MORTGAGE, MORTGAGEE AGREES:

1. Payment of Indebtednass and Default. Mortgagor shall

pay each item of indebtedness lrerein mentioned, both principal

and interest, when due according to the terms of the Note and
Guaranty. At the option of the Mortjagee and without notice to
Mortgagor, all unpaid indebtedness secured by this mortgage

shall, notwithstanding anything in the YNete, the Guaranty or in
this mortgage to the contrary, shall be¢cme due and payable (a)
immediately in the case of default in making vayment of principal
or interest on the Note or Guaranty; (b) when default shall occur
and continue for three (3) days in the perfoiriance or observance

of any other term, covenant, or condition in this mortgage or in
the Note or in any instrument now or hereafter evidencing or
securing said indebtedness; (c) Mortgagor or Guarantor shall file

a petition in voluntary bankruptcy or under any provision of the
Federal Bankruptcy Code or any similar law, state or fedaral,
whether now or hereafter existing, or an answer admittiro
insolvency or inability to pay its debts, or fail to obtain. a
vacation or stay of involuntary proceedings within sixty (&6

days, as hereinafter provided; (d) Mortgagor or any guarantor

shall be adjudicated a bankrupt, or a trustee or a receiver shall
be appointed for Mortgagor or any affiliated person or for all of ,
its property or the major part thereof in any involuntary
procecding for the reorganization, dissolution, liquidation or
winding up of Mortgagor or any affiliated person, and such
judgment, trustee or receiver shall not be discharged or such o
jursidiction relinquished or vacated or stayed on appeal or
otherwise stayed within thirty (30) days; (e) Mortgagor or any
guarantor shall make an assignment for the benefit of creditors,
or shall make an assignment for the benefit of creditors, or
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shall admit in writing its inability to pay its debts generally
as they become due, or shall consent to the appointment of a
receiver or trustee or liquidator of all of its property or the
major part thereof; or (f) Mortgagee shall have the right to
declare the indebtedness secured hereby due and payable pursuant
to paragraph 27 hereof.

2. Maintenance and Repair. Mortgagor shall (1) promptly
repair, restore or rebuild any buildings or improvements now or

hereafter on the premises which may become damaged or be
destroyed; (2) keep said premises in good condition and repair,
without waste, and free from mechanic’s or other liens or claims
for liern aot expressly subordinated to the lien thereof; (3) pay
when due 2ay- indebtedness which may be secured by a lien or
charge on th¢ premises superior to the lien hereof, and upon
request exhicir gatisfactory evidence of the discharge of such
prior lien to tho Mortgagee; (4) complete within a reasonable
time any building or buildings now or at any time in process of
erection upon said premises; (5) comply with all requirements of
law or municipal ordiraaces with respect to the premises and the
use thereof; (6) make no-waterial alterations in said premises
except as required by law or municipal ordinance, without first
obtaining the prior written ronsent of Mortgagee.

3. Payment of Taxeg., ¥ortgagor shall pay before any
penalty attaches all general tajes, and shall pay special taxes,
special assessments, water charges,)sewer service charges, and
other charges against the premises wnz2n due, and shall, upon
written request, furnish to the Mortoacee duplicate receipts
therefor. To prevent default hereunder, Mortgagor shall pay in
full under protest, in the manner providied hy statute, any tax or
assessment which Mortgagor may desire to contsst.

4. Tax Deposits. Mortgagor covenants ard agrees to
deliver proof of payment of all real estate taxes within fifteen

(15) days after their due date. 1In the event Mortgjagor fails to
provide proof of payment, Mortgagee may then demand 4in writing,
and Mortgagor covenants and agrees to deposit at suci piace as
Mortgagee may from time to time in writing appoint, and in the
absence of such appointment, then at the office of Mortguges on
the first day of each month hereafter until the indebtedness
secured by this mortgage is fully paid, a sum equal to one-
twelfth (1/12) of the last total annual taxes and assessments for
the last ascertainable year (general and special) on said
premises (unless said taxes are based upon assessments which
exclude the improvements or any part thereof now constructed, or
to be constructed, in which event the amount of such deposits
shall be based upon Mortgagee’s reasonable estimate as to the
amount of taxes and assessments to be levied and assessed). Such
deposits are to be held in a segregated account to be used for
the payment of taxes and assessments (general and special) on the
premises next due and payable when they become due. If the funds
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B0 deposited are insufficient to pay any such taxes or
assessments (general and special) for any year when the same
shall become due and payable, Mortgagor shall, within ten (10)
days of written demand therefore, deposit such additional funds
as may be necessary to pay such taxes and assessments (general
and special) in full. If the funds so deposited exceed the
amount required to pay such taxes and assessments (general and
special) for any year, the excess shall be applied on a

subsequent deposit or deposits.

5. . In the event of

the enactaant after this date of any law of Illinois deducting
from the velue of land for the purpose of taxation any lien
thereon, or imposing upon the Mortgagee the payment of the whole
or any part cr the taxes or assessments or charges or liens
herein requirea to be paid by Mortgagor, or changing in any way
the laws relatirg %o the taxation of mortgages or debts secured
by mortgages or tha-Mortgagee’s interest in the property, or the
manner of collection cof taxes, so as to affect this mortgage or
the debt secured herevy or the holder thereof, then and in any
such event, the Mortgagcr, upon demand by the Mortgagee, shall
pay such taxes or assessments, or reimburse the Mortgagee
therefor; provided, however.~that if, in the opinion of counsel
for the Mortgagee, (a) it migrt be unlawful to require Mortgagor
to make such payment or (b) the making of such payment might
result in the imposition of int(rest beyond the maximum amount
permitted by law, then and in suck 2vent, Mortgagee may elect, by
notice in writing given to the Mortjagor, to declare all of the
indebtedness secured hereby to be and %ecome due and payable
sixty (60) days from the giving of such notice.

6. 's I of Deposits. 1In the
event of a default in any of the provisions ‘contained in this
mortgage or in the Note after the expiration of uny applicable
cure pericd, Mortgagee may at its option, without being required
to do so, apply any monies at the time on deposit' pursuant to any
provision of this mortgage, as any one or more of the ame may be
applicable, on any of Mortgagor’s obligations herein or'in the
Note contained, in such order and manner as Mortgagee ray elect.
When the indebtedness secured hereby has been fully paid,. 2ny
remaining deposits shall be paid to Mortgagor or to the then
owner or owners of the premises. Such deposits are hereby
pledged as additional security for the indebtedness hereunder and
shall be held to be irrevocably applied by the depositary for the
purposes for which made hereunder and shall not be subject to the

direction or control of Mortgagor.

7. Stamp Tax. If, at any time, by the laws of the United
States of America or of any state or municipal government
subdivision having jurisdiction in the premises, any tax is due
or becomes due in respect of the issuance of this Mortgage, the
Mortgagor covenants and agrees to pay such tax in the manner

-f-

00576

-
»

152




UNOFFICIAL COPY

regquired by any such law. The Mortgagor further covenants to
hold harmless and agrees to indemnify the Mortgagee, and the
Mortgagee’s successors or assigns, against any liability incurred
by reason of the imposition or any tax on the issuance of this

Mortgage.

8. JInsurance. Mortgagor shall keep all buildings and
improvements now or hereafter situated on said premises insured
against loss or damage by fire, lightning, windstorm and other
hazards under policies providing for payment by the insurance
companies of moneys sufficient either to pay the cost of
replacing cr repairing the same or to pay in full the
indebtedness secured hereby, (at the option of Mortgagee) all in
conpanies satisfactory to the Mortgagee, under insurance policies
payable, in cafe of loss or damage, to Mortgagee, such rights to
be evidenced by 4ite standard mortgage noncontributing clause(s)
entitling the Mortgsgee to collect any and all of the proceeds
payable under all ¢vch insurance, as well as standard waiver of
subrogation endorsemen®, and shall deliver all policies,
including additional arnJ renewal policies, to the Mortgagee, and
in case of insurance abou% to expire, shall deliver renewal
policies not less than ten (10) days prior to the respective
dates of expiration.

9. Condemnation. Any and all awards heretofore or
hereafter made or to be made to the present and all subsequent
owners of the premises, by any governmental or other lawful
authority for taking, by condemnatior: or eminent domain, the
whole or any part of the premises or einv improvement located
thereon or any easement therein or appurct:nant thereto (including
any award from the United States Governncnt at any time after the
allowance of the claim therefor, the ascertainment of the amount
thereof and the issuance of the warrant for peyment therecf), are
hereby assigned by Mortgagor to Mortgagee, whicr zaward Mortgagee
is hereby authorized to collect and receive from the condemnation
authorities, and Mortgagee is hereby authorized to ‘give
appropriate receipts and acquittances therefor.

10. pPrepayment. At such time as Mortgagor is not.in
default either under the terms of the Note or under the terms of
this mortgage, the Mortgagor shall have the privilege of maxing
prepayments on the principal of the Note (in addition to the
required payments) in accordance with the terms and conditions
set forth in the Note.

11. Mortgagee'’s Performance of Defaulted Acts, Subrogation.
In case of default hereunder, Mortgagee may, but need not, make
any payment or perform any act hereinbefore required of Mortgagor
in any form and manner deemed expedient, and may, but need not,
make full or partial payments of principal or interest on prior
encumbrances, if any, and purchase, discharge, compromise or
settle any tax lien or other prior lien or title or claim
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thereof, or redeem from any tax sale or forfeiture affecting said
premises or contest any tax or assessment. All moneys paid for
any of the purposes herein authorized and all expenses paid or
incurred in connection therewith, including attorneys’ fees, and
any other moneys advanced by Mortgagee to protect the mortgaged
premises and the lien hereof, shall be so much additional
indebtedness secured hereby and shall become immediately du2 and
payable without notice. Inaction of Mortgagee shall never %e
considered as a waiver of any right accruing to the Mortgagee on
account of any default hereunder on the part of the Mortgagor.

12, ~Mortgagee’s Reliance on the Bills, Etc. The Mortgagee

making any .pvayment hereby authorized relating to taxes or
assessmen<e, may do so according to any bill, statement or
estimate prucured from the appropriate public office without
inquiry into <le accuracy of such bill, statement, or estimate or
into the validity of any tax, assessment, sale, forfeiture, tax
lien or title oriclaim thereof.

13. Foreclosure.  When the indebtedness hereby secureqd
shall become due whetner iy acceleration or otherwise, Mortgagee
shall have the right to foreclose the lien hereof. In any suit
to foreclose the lien herarcf, there shall be allowed and included
as additional indebtedness i:i-the decree for sale all
expenditures and expenses which may be paid or incurred by or on
behalf of Mortgagee for attorneys' fees, appraiser’s fees,
outlays for documentary and expert evidence, stenographers’
charges, publication costs and costa . (which may be estimated as
to items to be expended after entry «f the decree) of procuring
all such abstracts of title, title seac¢ches and examinations,
title insurance policies, Torrens Certiricztes and similar data
and assurances with respect to title as Mortoagee may deem to be
reasonably necessary either to prosecute such suit or to evidence
to bidders at any sale which may be hand pursuvapt to such decree
the true condition of the title to or the value o{ the premises.
All expenditures and expenses of the nature in this paragraph
mentioned shall become so much additional indebtedness secured
hereby and immediately due and payable, with interes*t tihereon at
the highest rate permitted by Illinois law, when paid er incurred
by Mortgagee in connection with (a) any proceeding, inclucing
probate and bankruptcy proceedings, to which the Mortgage¢ shall
be a party, either as plaintiff, claimant or defendant, by reason
of this mortgage or any indebtedness hereby secured; or (b)
preparations for the commencement of any suit for the foreclosure
hereof after accrual of such right to foreclose whether or not
actually commenced; or (c) preparations for the defense of any

)

actual or threatened suit or proceeding which might affect the :;
premises or the security hereof. >
L

'

14. Application of Proceeds of Foreclosure Sale. The <
proceeds of any foreclosure sale of the premises shall be ‘5
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distributed and applied in the following order of priority:
first, on account of all costs and expenses incident to the
foreclosure proceedings, including all such items as are
mentioned in the preceding paragraph hereof; second, all other
items which under the terms hereof constitute secured
indebtedness; and fourth, any overplus to Mortgagor, its
successors or assigns, as their rights may appear.

15. Appointment of Receiver. Upon or at any time after the
filing of a complaint to foreclose this mortgage the court in
which such complaint is filed may appoint a receiver of said
premises: |, Such appointment may be made either before or after
sale, with~zut notice, without regard to the solvency or
insolvency (oS Mortgagor at the time of application for such
receiver ang ‘without regard to the then value of the premises or
whether the same shall be then occupied as a homestead or not,
and the Mortgagce may be appointed as such receiver. Such
receiver shall have-power to collect the rents, issues and
profits of said premizes during the pendency of such foreclosure
suit and, in case of ‘4 sale and a deficiency, during the full
statutory period of redemption, whether there be redemption or
not, as well as during the-pendency of such foreclosure suit and,
in case of a sale and a deficiency, during the full statutory
period of redemption, whethei there be redemption or not, as well
as during any further times wlen Mortgagor, except for the
intervention of such receiver, would be entitled to collect such
rents, issues and profits, and all other powers which may be
necessary or are usual in such cases for the protection,
possession, control, management and opzration of the premises
during the whole of said period. The ¢curt from time to time may
authorizes the receive to apply the net income in his hands in
payment in whole or in part against: (a) the indebtedness secured
hereby, or by any decree foreclosing this morcgage, or any tax,
special assessment or other lien which may be or become superior
to the lien hereof or of such decree, provided sach application
is made prior to foreclosure sale; (b) the deficiency in case of
a sale and deficiency.

16. Assignment of Rents and Leases. To further sezure the

indebtedness secured hereby, Mortgagor hereby sells, assigrz and
transfers unto Mortgagee all the rents, issues, income and
profits now due and which may hereafter become due under or by
virtue of any lease or license, whether written or verbal, or any
letting of, or of any agreement for the use or occupancy of the
premises or any part thereof, which may have been heretofore or
may be hereafter made or agreed to or which may be made or agreed
to by Mortgagee under the powers herein granted, it being the
intention hereby to establish an absolute transfer and assignment
of all such leases and agreements, and all the avails thereunder,
to Mortgagee. Mortgagor hereby irrevocably appoints Mortgagee
its true and lawful attorney in its name and stead (with or
without taking possession of the premises as provided in Section
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17 hereof) to rent, lease or let all or any portion of the
premises to any party or parties at such rental and upon such
terms as said Mortgagee shall, in its discretion, determine, and
to collect all of said avails, rents, issues and profits arising
from or accruing at any time hereafter, and all now due or that
may hereafter become due under each and every of the leases and
agreements, written or verbal, or other tenancy existing, or
which may hereafter exist on the premises, with the same rights
and powers and subject to the same immunities, exoneration of
liability and rights of recourse and indemnity as Mortgagee would
have upon taking possession pursuant to the provisions of Section
17 hereof.

Morccagor represents and agrees that no rent has been
or will be pais by any person in possession of any portion of the
premises for morz.than one (1) installment in advance and that
the payment of norie of the rents to accrue for any portion of the
said premises has been or will be waived, released, reduced,
discounted or otherwis< discharged or compromised by Mortgagor.
Mortgagor waives any riciuts of setoff against any person in
possession cf any portion of the premises. Mortgagor agrees that
it will not assign any of thc rents or profits of the premises,
except to a purchaser or grantce of the premises.

Nothing herein containised shall be construed as
constituting Mortgagee a mortgagee in possession in the absence
of the taking of actual possession of the premises by Mortgagee
pursuant to Section 17 herecf. In the exercise of the powers
herein granted Mortgagee, all such liability being expressly
waived and released by Mortgagor.

Mortgagor further agrees to assign and transfer to
Mortgagee all future leases upon all or any pari: of the premises
and to execute and deliver, at the request of Murigagee, all such
further assurances and assignments in the premises as Mortgagee
shall from time to time reasonably require.

Although it is the intention of the parties ttat the
assignment contained in this Section 16 shall be a present
assignment, it is expressly understood and agreed, anything
herein contained to the contrary notwithstanding, that Morigagee
shall not exercise any of the rights or powers conferred upon it
by this Section until a default shall exist under this mortgage
or the Note and after the expiration of any applicable cure
periods.

17. ! (o} ossessio se of Default. 1In
any case in which under the provisions of this mortgage Mortgagee
has a right to institute foreclosure proceedings, whether before
or after the whole principal sum secured hereby is declared to be
immediately due as aforesaid, or whether before or after the
institution of legal proceedings to foreclose the lien hereof or
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before or after sale thereunder, forthwith, upon demand of
Mortgagee, Mortgagor shall surrender to Mortgagee and Mortgagee
shall be entitled to take actual possession of the premises or
any part thereof personally, or by its agent or attorneys, as for
condition broken. In such event Mortgagee, in its discretion and
subject to applicable laws, may enter upon and take and maintain
possession of all or any part of said premises, together with all
documents, books, records, papers and accounts of Mortgagor or
then owner of the premises relating thereto, and may exclude
Mortgagor, its agents or servants, wholly therefrom and may as
attorney-in-fact or agent of Mortgagor, or in its own name as
Mortgages and under the powers herein granted, hold, operate,
manage ana-control the premises and conduct the business, if any,
thereof, ejcher personally or by its agents, and with full power
to use such rieasures, legal or equitable, as in its discretion or
in the discretion of its successors or assigns may be deemed
proper or necescary to enforce the payment or security of the
avails, rents, issuocs, and profits of the premises, including
actions for the recovery of rent, actions in forcible detainer
and actions in distress for rent, and with full power: (a) to
cancel or terminate any lease or sublease for any cause or on any
ground which would entitle-Mortgagor to cancel the same; (b) to
elect to disaffirm any leace or sublease which is then
subordinate to the lien hereof; (c) to extend or modify any then
existing leases and to make new loases, which extensions,
modifications and new leases may provide for terms to expire, or
for options to lessees to extend «r renew terms to expire, beyond
the maturity date of the indebtedness hereunder and beyond the
date of the issuance of a deed or deeds to a purchaser or
purchasers at a foreclosure sale, it beiag understood and agreed
that any such leases, and the options or otiuier such provisions to
be contained therein, shall be binding upon Msrtgagor and all
persons whose interests in the premises are sctiect to the lien
hereof and upon the purchaser or purchasers at. ary foreclosure
sale, notwithstanding any redemption for sale, discharge of the
mortgage indebtedness, satisfaction of any foreclosure decree, or
issuance of any certificate of sale or deed to any piurchaser; (d)
to make all necessary or proper repairs, decorating, renewals,
replacements, alterations, additions, betterments and
improvements to the premises as to it may seem judicious; (=) to
insure and reinsure the same and all risks incidental to
Mortgagee’s possession, operation and management thereof; and (f)
to receive all of such avails, rents, issues and profits; hereby
granting full power and authority to exercise each and every of
the rights, privileges and powers herein granted at any and all
times hereafter, without notice to Mortgagor.

Mortgagee shall not be obligated to perform or
discharge, nor does it hereby undertake to perform or discharge,
any obligation, duty or liability under any leases. Mortgagor
shall and does hereby agree to indemnify and hold Mortgagee
harmless of and from any and all liability, loss or damage which
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it may or might incur under said leases or under or by reason of
the assignment thereof and of and from any and all claims and
demands whatsoever which may be asserted against it by reason of
any alleged obligations or undertakings on its part to perform or
discharge any of the terms, covenants or agreements contained in
said leases. Should Mortgagee incur any such liability, loss or
damage, under said leases or under or by reason of the assignment
thereof, or in the defense of any claims or demands, the amount
thereof, including costs, expenses and reasonable attorneys’
fees, shall be secured hereby, and Mortgagor shall reimburse
Mortgagee therefor immediately upon demand.

18.7 ‘2pplication of Income Received by Mortgagee.
Mortgagee, in the exercise of the rights and powers hereinabove
conferred upsr it by Section 16 and Section 17 hereof shall have
full power to usa and apply the avails, rents, issues and profits
of the premises-r&. the payment of or on account of the following,
in such order as licrtgagee may determine.

a. To the pryment of the operating expenses of said
property, including cost <f management and leasing thereof (which
shall include reasonable compensation to Mortgagee and its agent
or agents, if management be delegated to an agent or agents, and
shall also include lease commissions and other compensation and
expenses of seeking and procuring tenants and entering into
leases), established claims for danages, if any, and premiums on
insurance hereinabove authorized;

b. To the payment of taxes and special assessments
now due or which may hereafter become due on the premises;

c. To the payment of all repaii's, decorating,
renewals, replacements, alterations, additio:iz, betterments, and
improvements of the premises, and of placing tba premises in such
condition as will, in the reasonable judgment of Mortgagee, make
it radily rentable;

d. To the payment of any indebtedness secui«8 hereby
or any deficiency which may result from any foreclosure sale.

19. Waiver of Defense; Remedies Not Exclusive. No altion
for the enforcement of the lien or any provision hereof shall be
subject to any defense which would not be good and available to
the party interposing same in an action at law upon the Note.
Mortgagee shall be entitled to enforce payment and performance of
any indebtedness or obligations secured hereby and to exercise
all rights and powers under this mortgage or other agreement or

~
)

any laws now or hereafter in force, notwithstanding some or all -
of the said indebtedness and cbligations secured hereby may now t:
or hereafter be otherwise secured, whether by mortgage, deed of ES
trust, pledge, lien, assignment or otherwise. Neither the g
acceptance of this mortgage nor its enforcement whether by court -
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action or other powers herein contained, shall prejudice or in
any manner affect Mortgagee'’s right to realize upon or enforce
any other security now or hereafter held by Mortgagee, it being
agreed that Mortgagee shall be entitled to enforce this mortgage
and any other remedy herein or by law provided or permitted, but
each shall be cumulative and shall be in addition to every other
remedy given hereunder or now or hereafter existing at law or in
equity or by statute. Every power or remedy given hereby to
Mortgagee or to which it may be otherwise entitled,may be
exercised, concurrently or independently, from time to time, and
as often as it may be deemed expedient. by Mortgagee and Mortgagee
may pursuve inconsistent remedies. No waiver of any default of
the Mortgavor hereunder shall be implied from any omission by the
Mortgagee oc Holders to take any action on account of such
default if such default persists or be repeated, and no express
waiver shall alfect any default other than the default specified
in the express wajyver and that only for the time and to the
extent therein staced.

20. Mortgagee’s Xigqht of Inspection. The Mortgagee shall
have the right to inspecc the premises at all reasonable times
and access thereto shall bs permitted for that purpose.

21. [Effect of Extensicns of Time. If the payment of said

indebtedness or any part hereof »o extended or varied or if any
part of the security be released, all persons now or at any time
hereafter liable therefor, or intc¢rasted in said premises, shall
be held to assent to such extension, wvariation or release, and
their liability and the lien and all ‘previsions hereof shall
continue in full force, the right of récourse against all such
persons being expressly reserved by the Mortqgagee,
notwithstanding such extension, variation or release.

22, Se e S el
Statements, Etc.. Mortgagor, upon reasonable request by
Mortgagee from time to time, shall execute, acknowledge and
deliver to Mortgagee a Security Agreement, Financinc Statement or
other similar security instruments, in form satisfactory-to
Mortgagee, covering all property of any kind whatscever oswned by
Mortgagor, which in the sole opinion of Mortgagee is essGntial to
the operation of the premises and which constitutes goods within
the meaning of the Uniform Commercial Code or concerning which
there may be any doubt whether the title to same has been
conveyed by or security interest perfected by this mortgage under
the laws of the state in which the premises are located, and will
further execute, acknowledge and deliver, or cause to be
executed, acknowledged and delivered, any financing statement,
affidavit, continuation statement or certificate or other
documents as Mortgagee may request in order to perfect, preserve,
maintain, continue and extend the security interest under and the
priority of this mortgage and such security instrument.
Mortgagor further agrees to pay to Mortgagee on demand all

-12~-
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reasonable costs and expenses incurred by Mortgagee in connection
with the preparation, execution, recording, filing and refiling
of any such document.

23. Mortgagee’s Lien for Service Chardge and Expenses. At
all times, regardless of whether any loan proceeds have bee
disbursed, this mortgage secures (in addition to any loan
proceeds disbursed from time to time), the payment of any and all
loan commissions, service charges, liquidated damages, expenses
and advances due to or incurred by Mortgagee in connection with
the loan to be secured hereby.

24. kelease Upon Pavment and Discharge. Mortgagee shall
release this rortgage and lien thereof by proper instrument only
upon payment 2ad discharge of all indebtedness secured hereby and
performance of nich duties as required under the Note and payment
of a reasonable fae to Mortgagee for the execution of such
release.

25. Applicable {aw. This Mortgage, the Note and all other
instruments evidencing ara securing the loan secured hereby shall
be construed, interpretea-and governed by the laws of the State
of Illinois, provided, however, that in the event all or any
portion or portions of the przrises are not located in said
state, then and in such event the enforcement hereof against the
premises, or portion or portions thereof, located outside of such
state, and remedies therefor, shall be governed by the laws of
the jurisdiction in which the premises or such portions are
located.

]

26. Binding on Successcrs and Assidns - This mortgage and
all provisions hereof, shall extend to and be binding upon
Mortgagor and all persons claiming under or ttrough Mortgagor,
and the word "Mortgagor" when used herein shail iiclude all such
persons and all persons liable for the payment ¢i the
indebtedness or any part thereof, whether or not such persons
shall have executed the Note or this mortgage. The vord
"Mortgagee" when used herein shall include the succeseuyrs and
assigns of the Mortgagee named herein.

27. Maintenance of Interest and Additional Financing!

(a) The Mortgagor will not, without the prior written
consent of Mortgagee, sell, assign or transfer, whether by
operation of law or otherwise, all or any portion of their
interest in the premises, or enter into an agreement for any of
the foregoing, including, without limitation, a lease with an
option to purchase, an installment sale agreement or a
conditicnal sale agreement.

(b} The Mortgagor will not create, suffer or permit to

veEn rsoTe
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be created or filed against the premises, any mortgage lien or
other lien superior or inferior to the lien of this mortgage,
without the express written consent of Mortgagee. Violations of
this Section constitute an event of default under Section 1(f)
and any result in immediate acceleration of the indebtedness
hereby secured.

28. pAuthority. Mortgagor now has and hereafter shall
maintain the standing, right, power and lawful authority to own
the mortgaged property, to carry on the business of and operate
the mortgaged property, to enter into, execute and deliver this
Mortgage ard the Note to Mortgagee, to convey the mortgaged
property tc Mortgagee as provided herein or in the other
agreements uni to perform all Mortgagor’s obligations and to
consummate ali of the transactions described in or contemplated
by this Mortgace and the Note.

29. Pollutjon: The mortgaged property will not be used as
a sanitary landfill, /dump site, industrial disposal area, or
storage site for Hazarzous or Toxic Material, or for any other
similar use, on either a permanent or temporary basis; provided,
however, that this provisiun shall not prohibit the possession or
use by Mortgagor or its tenents of materials in such quantities,
and used under such conditions, as do not constitute a hazardous
condition, or subject the Mortgagcr, tenants or the mortgaged
property to any applicable lien, violation, law, rule or
regulation as a result of such possession or use. The term
Hazardous or Toxic Material shall be. dafined to include: (i)
asbestos or any material composed of ‘or containing asbestos in
any form and of any type, or (ii) any hLazardous, toxic or
dangerous waste, substance, material, smokrz, gas or particulate
matter, as from time to time defined by or fer purposes of the
Comprehensive Environmental Response Compensztlon and Liability
Act, and any law commonly referred to as of tha date hereof as
"Superfund" or "Superlien" or any successor to such laws, or any
other Federal, State or local environmental, health or safety
statute, law, ordinance, code, rule, requlation, order or decree
regulating, relating to, or imposing liability or standsuvds
concerning or in connection with hazardous, toxic or dardarous
waste, substance, material, smoke, gas or particulate macvt~r, as
now or any time hereafter in effect. Mortgagor will indemnify
and hold Mortgagee free and harmless from any and all loss,
liability, cost or expense (including, without limitation, the
cost of attorneys, consultants, analyses, litigation, clean-up
and settlement expenses) which Mortgagee may incur, or to which
Mortgagee may be or become subject, as a result of any breach by
Mortgagor of this paragraph, or as the result of the assertion by
any person of any facts or circumstances which, if proven
correct, could result in any such loss, liability, cost or
expense to Mortgagee. The indemnity set forth in this paragraph
shall survive the performance under the Note and the release and
discharge of this Mortgage.

-14~
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30. Partial Invalidity. That nothing herein or in the Note

contained nor any transaction related thereto shall be construed
or shall so operate either presently or prospectively, to require
Mortgagor to make any payment or do any act contrary to law, and
if any clause and provision herein contained shall otherwise so
operate to invalidate this Mortgage, in whole or in part, then
such clauses and provisions only shall be held for naught as
though not herein contained and the remainder of this Mortgage
shall remain operative and in full force and effect, and
Mortgagee shall be given a reasonable time to correct any such
error.

This ¥ortgage is executed by GARY-WHEATON BANK, N.A., not
individually but as Trustee under the provisions of a Trust
Agreement da‘ed the .. " day of . ..~ ¢/, 1991, known as Trust
No. 8559, in the exercise of the power and authority conferred
upon and vested ir. it as such Trustee, and it is expressly
understood and agrezd by the Mortgagee herein and by every person
now or hereafter claining any right or security hereunder that
nothing contained herein or in the note secured by this Mortgage
shall be construed as creating any liability on GARY~WHEATON
BANK, N.A., not individually, but as Trustee under the provisions
of a Trust Agreement dated-rhe..-'” day of ., ., «+ , 1991,
known as Trust No. 8559 to puy sald note or any interest that may
accrue thereon, or any indebtedness accruing hereunder or to
perform any covenants either express or implied herein contained,
all such liability, if any, being epressly waived, and that any
recovery on this Mortgage and the note secured hereby shall be
solely against and out of the property besreby conveyed by
enforcement of the provisions hereof and of said note, but this
waiver shall in no way affect the personal liability of any co-
signer, endorser or guarantor of said note.

IN WITNESS WHERECF, the Mortgagor has executed this
Agreement the day and year first above written.

GARY-WHEATON BANK, W.A., as
Trustee under Trust Jcreement
dated ’ ,‘:‘ ",‘/‘ 1/ o :A ! 1991,
Document No. 8559,

;. /

Attests ... .. N T i

-15-
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STATE OF ILLINOIS )

) ss.
COUNTY OF DUPAGE )
/ S
I, _fes i iirig , a Notary Public in and for said’/

cOunty, in the state aforesa1d do hereby certify that ., .+ s Lo
(,,L/ S S /ﬁ& e 471p; respectively, appeared before me this
day 1n persop’and acknowledged that they signed and délivered the
said instrument as their own free and voluntary act and as the
free and voluntary act of said GARY-WHEATON BANK, N.A., not

individually, but as Trustee under the provisions of a Trust

Agreemer< dated the day of , 1991, known as Trust
No. 8559, for the uses and purposes therein set forth, and the
said ®) , as custodian of the
corporate seal of said , to said instrument
as said own free and voluntary act

and as the free a'.d voluntary act of said
, for the uses and purposes therein

set forth.
Ny
Given under my hand &nd notarial seal this __, day of

/! YNNI ‘_;’/ ’ *90"'
L } .
/ t7//
/ ’ . ) ’
VAR RSN 7D PR

Notaty Public
My Commission Expires: : MO e

(‘ J' PR}
AN
! » . N A P
. / , . A/fl’,',: LR N
AN VI ! A ,
~ g [N i

’ b s

THIS INSTRUMENT PREPARED BY AND MAIL TO: Susan B. Shelton,
Gallagher & Joslyn, One Lincoln Centre, Suite 500, Oakbrook
Terrace, Illinois 60181
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EXHIBIT A

Lot 2 in Portillo's Subdivision of the North 450 feet of the West
500 feet of the Northeast 1/4 of the Northwest 1/4, lying South of
State Route 58 (Golf Road) in Section 14, Township 41 North, Range
10, East of the Third Principal Meridian, according to the Plat
tnereof recorded October 31, 1989 as Document 89516453, in Cook
County, Illinois,

common Address: 611 East Golf Road
Schaumburg, Illinois
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