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'QPEN-END MORTGA(
Maximum Principal Amount; $12,000,000

THIS OPEN-END MORTGAGE, ASSIGNMENT OF RENTS AND SECURITY
AGREEMENT (hereinafter referred to as the "Mortgage")} made and
entered into as of July |7, 1991, from WILSHIRE PARTNERS (herein-
after referred to as "Borrower”}, an Ohio general partnership whose
address is 2750 Terminal Tower, Cleveland, Chio 44113 to BOCIETY
NATIONAL BANK, a national banking association (hereinafter referred
to as "Bank"), whose address is 800 Superior Avenue, Cleveland,
Chio 44314;

WITNESETH THAT:

WHEREAS, DLo.rower and Bank, are parties to a certain Credit
Facility and Security Agreement dated on or about July (], 1941
(which, as the same may be amended, supplemented or modified from
time to time is hereinafter referred to as the "Loan Agreement")
the terms of which are incorporated herein by reference as if fully
get forth at length; and

WHEREAS, Bank has coid'tioned its extension of credit to
Borrower under the terms of the Toan Agreement upon the grant by
Borrower of a mortgage lien o) _and security interest in certain
Property (as defined below), as herein provided, for the purposae
of securing all debts, liabilities, urd obligations of Borrower to
Bank under the Lean Agreement and ali irnterest, fees, charges, and
expenses which at any time way be payable by Borrower to Bank
pursuant to the Loan Documents (as defined in the Loan Agreement)
(collectively the "Obligations"), Th.e ‘Mortgage, the Loan
Agreement and all notes, Instruments, dccumsnts and agreements
executed pursuant thereto in each case as amendei. supplemented or
modified, from time tc time, are herasin collectivaly referred to
as the "Loan Documents”.

NOW, THEREFORE, for and in consideration of the prarises, the
sum of Ten and No/100 Dollars ($10.00) and other good and valuable
consideration, the receipt and sufficiency whereof arc hereby
acknowledged, and in order to secure the Obligations, Borrower does
hereby grant, bargain, sell, convey, mortgage, assign, transfer,
pledge and set over unto Bank and the successors and assigns of
Bank all of the following (hereinafter collectively referred to as
the "“Property"):

(a) All that tract or parcel of land more particularly
described in Exhibit &, attached hareto and incorporated herein by
this reference (hereipafter referred to as the “Land"), together
with all proceeds from the sale thereof and any other real property
exchanged therefor;
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(b) All buildings, structures, additions and improvements,
and all fixtures, fittings, machinery, apparatus, installations,
equipment and other property, real, personal or mixed, which are
used or adopted for use in the operations thereof and owned by
Borrower, including without limitation, all gas and electric
fixtures, radiators, pipes, heaters, furnaces, englnes and
machinery, escalators, boilers, ranges, elevators, motors, plumbing
and heating fixtures, carpeting and other floor coverings, fire
extinguishers and any other safety equipment required by
governmental regulation or law, water heaters, air conditioning
apparatus (including, without 1limitation humidity control
equipment), refrigeration plants, refrigerators, cooking apparatus
and aprurtenances, window screens, awnings, and storm sashes, alarm
devices of any type, automatic sprinkler systems, carpet, cabinets
and sheivipy, partitions, paneling, and wall covering, and windows
of every type. which are or shall be attached to the Land or said
buildings, strostures, or improvements and all other fixtures,
machinery, equipuent, furniture, furnishings, appliances, building
supplies and materials (other than property which may be or deemed
to be toxic or Hatardous Materialsm, as defined herein) now or
hereafter owned by Borrower and located in, on, or about, and used
or intended to be us3d with or in connection with the use,
operation, or enjoyment of the Property, including all extensions,
additions, improvements, DLetterments, after-acquired property,
renewals, replacements and sciustitutions or proceeds from a sale
of any of the foregoing;

(c} All easements, rights-of-way, strips and gores of land,
vaults, streets, ways, alleys, pass2ces, sewer rights, waters,
water courses, water rights and powaxs, shrubs, crops, trees,
timber and other emblements now or herez{ter located on the Land
or under or above the same or any part or parcel thereof, and all
estates, rights, titles, interests, minerals; inyalties, easements,
privileges, liberties, tenements, hereditamenty and appurtenances,
reversions and remainders whatsoever, in any way »slonging, relat-
ing or appertaining to the Property or any part thevecf, or which
hereafter shall in any way belong, relate or be appurtenant there-
to, whether now owned or hereafter acquired by Borrover: and

(d) All present and future income, rents, issues, proiits and
revenues of the Property from time to time accruing (including,
witnout limitation, all payments under leases or tenancies,
uncarned premiums on any insurance policy carried by Borrower for
the benefit of Bank and/or the Property, tenant security deposits,
escrow funds and all awards or payments, lncluding interest thereon
and the right to receive same, growing out of or as a result of any
exercise of the right of eminent domain, including the taking of
any part or all of the Property or payment for alteration of the
grade of any street upon which the Property abuts, or any other
injury to, taking of or decrease in the value of the Property to
the extent of all amounts which may be owing on the Obligations at
the date of receipt of any such award or payment by Borrower, and
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the reascnable attorneys' fees, costs and disbursements incurred
by Bank in connection with the collection of such award or
payment}, and all the estate, right, title, interest, property,
possession, claim and demand whatscever at law or in equity, of
Borrower of, in and to the same; reserving only the right to
Borrower to collect the same as long as no default or event of
default as defined in Paragraph 2.01 shall have occurred;

TO HAVE AND TO HOLD the Property and all parts, rights, mem-
bers and appurtenances thereof, for the use, benefit and behoof of
Bank and the successors and assigna of Bank, IN FEE SIMPLE forever;
and Borrower covenants that Borrower is lawfully seized and
possessed of the Property as aforesaid, and has good right to
convey and mortgage the same, that the same are unencumbered except
as to those- matters expressly set forth in Exhibit B, attached
hereto and -incorporated herein by this reference (hereinafter
referred to as~the "Permitted Exceptions") and the llens and
security interestcs created or otherwise permitted under the Loan
Agreement, and that Borrower does warrant and will forever defand
the title thereto (oai‘nst the claims of all persons whomsoever,
except as to the Periitted Exceptions and the liens and security
interests created or otaerwise permitted under the Loan Agreement,

Borrower hereby further -covenants and agrees with Bank as
follows:

ARTICLS ]
1.01 Payment of Obligations, Covgnents and Warranties:

(a) Borrower will pay the Obligations according to the
terms thereof and will pay all other sums nov or hereafter secured
hereby, including, without limitation, all fuvura advances, at the
time and in the manner provided under the Loan Duzuments or other-
wise as mutually agreed. Borrower will otherwise perform, comply
with and abide by each and every of the materiai stipulations,
agreements, conditions and covenants contained .n. the Loan
Documents and any lease or other agreement with respacc to the
Property to which Borrower is a party.

(b) Borrower shall protect, indemnify and hold Bank
harmless from and against all liabilities, obligations, claims,
damages, penalties, causes of action, coets, and expenses
(including, without limitation, reasonable attorneys' fees and
court costs) imposed upon or incurred by Bank by reason of this
Mortgage or in exercising, performing, enforcing, or protecting its
rights, title, or interests set forth herein, and any claim or
demand whatsoever which may be asserted against Bank by reason of
any alleged obligation or undertaking to be performed or discharged
by Bank under this Mortgage. In addition, Borrower covenants and
agrees that it shall:
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(i) not initiate, join in or consent to any
change in any covenant, zoning ordinance, easement, or
other public or private restriction, limiting or defining
the uses which may be made of the Property, or any part
thereof, without Bank's prior written consent;

(ii) not take any action or fail to take any
action which will result in any impositicn affecting the
Property, this Mortgage or Bank's rights hereunder;

(iii) indemnify and hold Bank harmless from any
3:id) all costs, damages or liabilities resulting from,
arising out of, or related to, the creation or existence
of lia2ns, impositions or encumbrances by or against
Borrouxe:. or Borrower's predecessor in title, or the
Property. which are not otherwise Permitted Exceptions
hereunder; and

{iv)  éxacute such additional documents as Bank
may require to zvidence and confirm this Mortgage.

{c) Borrower rereby represents, warrants, and agrees as
follows:

(1) Borrower h7s nelther done any act nor
failed to do any act whici might prevent Bank from, or
limit Bank in, acting under any of the provisions of this
Mortgage:

{iil) Neither the execution-and delivery of this
Mortgage, nor the performance of each and every covenant
of Borrower under this Mortgage, nor the satisfaction of
each and every condition contained in{ this Mortgage,
conflicts with, or constitutes a breach or‘d~fault under,
any agreement, indenture, or other instruman® to which
Borrower is a party or 1s subject, or any law, urdinance,
administrative regqulation, or court decree vhich is
applicable to Borrower;

(iil) No action has been brought or, to the bant
of Borrower's knowledge, is threatened, which would
interfere in any way with the right of Borrower to exe-
cute this Mortgage and perform all of Borrower's obliga-
tions contained in this Mortgage; and

(iv) Except as relates to any Permitted Excep-
tions, Borrower is the sole owner of all right, title and
interest in and to the Property and no such Property is
gsubject to any lease or other like arrangement to which
Borrower is a party, whether as lessee or lessor there-
under.
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1.02 Taxes, Lieng and gther Charges.

{(a} In the event of the passage of any law, order, rule
or regulation subsequent to the date hereof, in any manner changing
or modifying the taxation of mortgages or security agreements or
debts secured thereby or the manner of collecting taxes soc as to
affect Bank adversely, Borrower shall promptly pay any such tax on
or before the due date thereof, except any income taxes imposed on
the interest paid by Borrower on the Obligations. If Borrower
fails to make such prompt payment or if, in the reasonable opinion
of Bank, any such law, order, rule or regulation prohibits Borrower
from mik.ng such payment or would penalize Bank if Borrower makes
such paynent or if, in the opinion of Bank, the making of such
payment night result in the imposition of interest beyond the
maximum amourt permitted by applicable law, then the entire balance
of the Oblizations secured by this Mortgage and all accrued
interest thereor shall, at the option of Bank, become immediately
due and payable.

(b) Borrower shall pay, before the due date thereof, all
taxes, levies, license fecs, permit fees, liens, judgments, assess-
ments and all other exuenses, fees and charges (in each case
whether general or speciai. wrdinary or extracrdinary, or foreseen
or unforeseenj of every character whatscever now or hereafter
levied, assessed, confirmed or imposed on, or with respect to, ar
which may be a lien upon, the Propzrty, or any part thereof, or any
estate, right, or interest thercir,, or upon the rents, issues,
income or profits thereaf, or incurred in connection with the Note,
the Obligations or any of the Loan Dccuments, and all premiums on
policies of insurance covering, affertina, or relating to the
Property, as required pursuant to Paragragh ..03 hereof, and shall
submit to Bank, upon request therefor, such evidence of the due
and punctual payment of all such taxes, aasezements, insurance
premiums and other fees and charges as Bank may. ~aguire; provided,
however, that notwithstanding the provisions of tnis section, so
long as an Event of Default shall not have occurred screunder and
be continuing, Borrower shall have the right to conte:z:, in good
faith, the amount or validity of any tax, lien, Jjudgment or
assessment, by appropriate legal proceedings, diligently pursued,
so long as (i) Borrower notifies Bank of Borrower's incent to
contest such f.ax, 1lien, judgment, or assessment; (ii} Borrower
provides Bank with evidence reasonably satisfactory to Bank that
such proceedings shall operate to prevent the sale of the Proparty
or any portion thereof; {(iii) Borrower shall have furnished Bank,
if Bank so elects, with a bond or other assurances reasonably
satisfactory to Bank sufficient to satisfy such tax, lien,
judgment, or assessment; and (iv) upon any final determination of
such contest which is not appealable or is not being appealed by
Borrower, Borrower shall pay the amount of such tax, lien,
judgment, or assessment then due.

B«
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(cj Except as provided in subsection (b} above,
Borrower, without the consent of Bank, shall not suffer any
mechanic's, materialman's, laborer's, statutory or other similar
lien to he filed of record or to remain outstanding upon all or any
part of the Property.

1.03 Insurance.

(a) Borrower shall insure the Property against loss or
damage by fire with extended coverage, theft, burglary, pilferage,
ioss in transit, and such other hazards as Bank shall reasonably
specify, in amounts, under policies and by Insurers reasonably
acceptakle to Bank. Barrower shall also maintain flood insurance,
in the evest of a designation of the area in which the Property is
located as "flood prone" or a "flood risk area," as defined by the
Flood Disaster Protection Act of 1973, in an amount to be
reasonably determined by Bank, and shall comply with the additional
requirements of tlie National Flood Insurance Program as set forth
therein. Borrower shall cause Bank to be named in each such policy
as mortgagee and loay payee or additional insured, in a manner
acceptable to Bank. Each policy of insurance shall contain a
clause or endorsement requiring the insurer to give not less than
thirty (30) days' prior written notice to Bank in the event of
cancellation of the policy €ov any reason whatsoever. All premiums
for such insurance shall rns paid by Borrower when due and
photocopies of the policies shall be delivered to Bank. If
Borrower fails to procure such insurance or to pay the premiums
therefor when due, Bank may {but ‘ehzll not be required to) do so
and add the costs thereof to the Obligcations,

(b) Borrower shall promptly notify Bank of any loss,
damage, or destruction to the Property with on aggregate value of
Seventy Five Thousand Dollars {$75,000) or. rore, whether or not
covered by insurance. Bank is hereby authorized to collect all
insurance proceeds for losseg over said $75,0G0 amount directly.
If after deducting from such proceeds the exipenses, if any,
incurred by Bank in the collection or handling thereof, the
remaining insurance proceeds are less than Two Hundred Thousand
Dollars ($200,000) then if an Event of Default has not oacurred and
is not then continuing, Bank may apply such proceeds to restgration
of the Property lost, damaged or destroyed, subject to Bark being
reasonably satisfied that such proceeds, together with such other
funds as Borrower shall deposit with Bank, shall bhe sufficient to
pay the entire cost of restoring and/or rebuilding the Property to
substantially the same condition that existed immediately prior to
the casualty. Borrower shall use the proceeds, or any part
thereof, to replace, repair, restore or rebuild the Property in a
diligent and expeditious manner with materials and workmanship of
substantially the same quality as existed before the loss, damage
or destruction. Any portion of the proceeds not used as provided
in the preceding sentence shall be applied by Bank to the reduction
of the Obligations, in such order as Bank reasonably determines.

-f-
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If (i) the remaining insurance proceeds equal or exceed Two Hundred
Thousand Dollars ($200,000) or (ii) an Event of Default has
occurred and is then continuing, then Bank shall either apply such
proceeds to the reduction of the Obligations, in such order as Bank
determines, or, at Bank's option, may permit Borrower to use such
money, or any part thereof, to replace, restore or rebuild the
Property in a diligent and expeditious manner with materials and
workmanship of substantially the same quality as existed before the
loss, damage or destruction.

1.04 cCondemnation. If all or any material portion of the
Property shall be damaged or taken through condemnation (which term
when uced in this Mortgage shall include any damage or taking by
any governmental or guasi-governmental authority and any transfer
or grant by private sale made in anticipation of or in lieu
thereof), ~ither temporarily or permanently, then any award of
damages or ocher compensation made in connection with such con-
demnation is hercby assigned and shall be pald to Bank who shall
apply or release/such award in the same manner as set forth above
with respect to !niurance proceeds received. Promptly upon
learning of any propused, contemplated or threatened institutlion
of any condemnation proc2eding affecting the Property, Borrower
shall notify Bank of ibe, pendency of such proceedings, and no
settlement respecting awai¢s in such proceedings shall be effected
without the consent of Banx.- Bank 1s hereby authorized at its
option, to commence, appear in zud prosecute, in its own or in the
name of Borrower, any action or vroceeding relating to any condem-
nation, and to settle or compromiss any claim in connection there-
with. Borrower agrees to execute ‘such further assignment of any
compensation, awards, damages, clali#x, rights of action and
proceeds as Bank may require. If, prioy to the receipt by Bank of
such damages or other compensation, the Pcuverty shall have been
sold on foreclosure of this Mortgage, or as a result of other legal
action relating to this Mortgage or any »f the other Loan
Documents, Bank shall have the right to receive such award or
proceeds to the extent of any unpaid Obligaticns following such
sale, with legal interest thereon whether or nct a deficiency
judgment on this Mortgage or any of the Obligations shall have been
sought or recovered, and Borrower shall indemnify Bark-and hold
Bank harmless from and against any and all loss, cost, rfemage, or
expense, including attorney fees and litigation expenses i:curred
by Bank in connection with the collection of such award or
proceeds.

1.05 Care of Property.

(a) Borrower shall keep all improvements of any kind now
or hereafter erected on the Land or any part thereof in the same
condition and repair as on the date hereof {(ordinary wear and tear
excepted), shall not commit or suffer any waste, and shall not do
or suffer to be done anything which would or could increase the
risk of fire or other hazard to the Property or any part thereof

-7 -
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or which would or could result in the cancellation of any inaurance
policy carried with respect to the Property.

(b) Borrower shall not remove, demolish or materially
alter, enlarge or change any structure or other improvement located
on the Land without Bank's consent, nor shall any new improvements
be constructed on the Land without Bank's consent. Borrower shall
not remove or permit to be removed from the Land any part of the
Property, constituting a fixture or chattel, without the consent
of Bank, except as otherwise permitted under the Loan Agreement or,
where the same is obsolete or worn out, appropriate replacements
are immediately made which are free of any lien, security interest
or cls:m superior to that of this Mortgage and which have a value
and utility at least egual to the value and utility of the fixture
or chattel removed, which replacement shall, without further
action, betone subject to the lien of this Mortgage.

{¢) “Pank or its representative is hereby authorized to
enter upon and jnspect the Property at all reasonable times upon
reasonable notice.

(d} Borrowe: will promptly perform and comply, in all
material respects, with, and cause the Property to be maintained,
used and operated in accoriance with, any and all (i) present and
future laws, ordinances, ruisa, regulations and requirements of
every duly constituted governmerial or quasi-governmental authority
or agency applicable to Borrower.or the Property, including without
limitation, all applicable federal, state and local laws pertain-
ing to air and water guality, hazarduuz waste, waste disposal, air
emissions and other environmental ma%ters, all zoning and other
land use matters, and rules, regulatirns and ordinances of the
United States Environmental Protection /Agency and all other
applicable federal, state and local agenciss and bureaus; (ii)
similarly applicable orders, rules and (rugulations of any
regulatory, licensing, accrediting, insurance  underwriting or
rating organization or other body exercising similar functions;
(1ii) similarly applicable duties or obligations ¢ any kind
imposed under any Permitted Exception, or otherwis: by Ilaw,
covenant, condition, agreement or easement, public or privote; and
(1v) policies of insurance at any time in force with respecc to the
Property. If Borrower receives any notice that Borrower «©r the
Property is in default under, or is not in compliance with, any of
the foregoing, or notice of any proceeding initiated under or with
respect to any of the foregoing, Borrower shall promptly furnish
a copy of such notice to Bank.

1.06 Security Agqireement.
(a) With respect to the fixtures, fittings, machinery,

apparatua, installations, equipment and other property referred to
or described in this Mortgage within the definition of the term

COSBSETE
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"Property" {(other than any property which may be now or hereafter
deemed to be toxic or Hazardous materials) whether now owned or
hereafter from time to time acguired, together with all substitu-
tions, replacements, additions, attachments, accessories and all
of the rents, issues, income, revenues and profits derived from the
Property {hereinafter collectively referred to as the
“Collateral"), this Mortgage is hereby alsoc made and declared to
be a security agreement encumbering each and every item of such
Property comprising a part of the Collateral, in compliance with
the provisions of the Uniform Commercilal Code as enacted in the
State of Illinois (the "Code") and Borrower hereby grants to Bank
a security interest in all such property. Upon regquest by Bank,
at any time and from time to tima, a financing statement or state-
ments reciting this Mortgage to be a security agreement affecting
all of such property shall be executed by Borrower and Bank and
appropriately filed. The remedies for any violation of the cove-
nants, terms and conditions of the security agreement contained in
this Mortgage shall include, but not be limited to those (i)
prescri’Zed herein or in any of the other Lean Documents relating
thereto, or (ii) prescribed by general law, or (iii) prescribed by
the speciiic statutory conseguences now or hereafter enacted and
specified’ in the Code, all at Bank's sole election. Borrower and
Pank agre< ‘that the filing of any such financing statement or
statements’ i the records normally having to do with personal
property shall not in any way atfect the agreement of Berrower and
Bank that everytliing used in connection with the operation of the
Property or adapted fcor use therein or which is described or
reflected in this Mortgage within the definition of "Property" is,
and at all times and fer all purposes and in all proceedings, both
legal or equitable, shall be, regarded as part of the lLand, regard-
less of whether any such ltem 1s physically attached thereto,
serial numbers are useil tor the better identification of certain
items capable of being /thus identified in an exhibit to this
Mortgage, or any such iten iw referred to or reflected in any such
financing statement or statewrints so flled at any time. Similarly,
the menticon in any such financing statement or statements of the
rights in and to (A) the proceeds of any insurance peolicy relating
to such property, or (B) any avard in eminent domain proceedings
for a taking or for loss of veélue thereof, or (C) Borrower's
interest as landlord in any presenc/or future lease or sublease or
rights to income growing out of tho  use and/cor occupancy of such
property, whether pursuant to a tenunt lease of space in the
Property or otherwise, shall not in any way alter any of the rights
of Bank as determined by this Mortgage / or affect the priority cf
Bank's security interest granted hereby o 3y any other recorded
document, it being understood and agreed that such mention in such
financing statement or statements is solely fo9r the protection aof
Bank in the event any court shall at any time hclé with respect to
the foregeoing clauses (A), (B), or (C) of th’=e sentence, that
notice of Bank's priority of interest, to be effective against a
particular class of persons, must be filed {n the Uniform
Commercial Code records. The aforesaid security irierest shall
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attach to the Collateral as soon as Borrower obtains any interest
in any of the Collateral and before the Collateral becomes fixtures
or before the Collateral is installed or affixed to other
collateral for the benefit of Bank to secure the Cbligations, and
all other sumg and charges which may become due hereunder or
thereunder. The security interest held by Bank shall cover cash
and non-cash proceeds of the Collateral, but nothing contained
herein shall be construed as authorizing, either expressly or by
implication, the sale or other disposition of the Collateral by
Borrower, which sale or other disposition is hereby expressly
prohibited without Bank's prior written consent, or as otherwise
provided herein.

In the event of default under this Mortgage, Bank,
pursuant” %o, the Code, shall have the option of proceeding as to
both real ana personal property in accordance with its rights and
remedies in~ ‘espect of the real property, in which event the
default provisiors of the Code shall not apply. The parties agree
that, in the event Bank elects to proceed with respect to the
Collateral separately from the real property, the requirement of
the Code as to reascnuple notice of any proposed sale or disposi-
tion of the Collateral shall be met if such notice is mailed to the
Borrower, as hereinafter nrovided, at least ten (10) days prior to
the time of such sale or 4rsvosition.

(b) To the extent ‘apy of the items of Collateral de-
scribed herein are goods that avre or are to become fixtures related
to the real estate described herein, it is intended that, as to
those goods, this Mortgage shalll e effective as a financing
statement filed as a fixture filing frrom the date of its filing for
record in the real estate records of tha county in which the Land
is located. Information concerning the security interest created
by this instrument may be obtained from tre Bank, as "Secured
Party" or Borrower, as "Debtor," at theirf respective mailing
addresses, set out in Paragraph 3,05 hereof.

(c) Borrower further covenants and agrees that all of the
Collateral shall be owned by Borrower and shall not lle the subject
matter of any lease or other instrument, agreement or ‘ransaction
whereby the ownership or beneficial interest thereof ‘or-therein
shall be held by any person or entity other than Borrower, except
to the extent Bank consents in writing to any lease of any of such
property, which consent may be withheld or delayed in Bank's ecle
discretion; nor shall Borrower create or cause tc be created any
security interest covering any such property, other than (i) the
security interest created herein in favor of Bank, (ii) the rights
of tenants lawfully occupying the Property pursuant to leases
approved by Bank, (iii) the Permitted Exceptions, and (iv} the
liens and security interests created under the Loan Agreement.

-10~-
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1.07 Further RAssurances: After-Acquired Property. At any
time, and from time to time, at Borrower's expense and upon request
by Bank, Borrower shall make, execute and deliver or cause to be
made, executed and deiivered, to Bank and, where appropriate, cause
to be recorded and/or filed and from time to time thereafter to be
re-recorded and/or refiled at such time and in such offices and
places as shall be deemed desirable by Bank, any and all such other
and further deeds to secure debt, mortgages, deeds of trust,
‘scurity agreements, financing statements, continuation statements,
instruments of further assurances, certificates and other documents
as may, in the opinion of Bank, be necessary or desirable in order
to effectuate, complete or perfect, or to continue and preserve,
(i) theobligations of Borrower described in this Mortgage and (ii)
the lien of this Mortgage as a first and prior lien upon and
security interest in and to all of the Property, whether now owned
or hereafter acquired by Borrower, subject only to the Permitted
Exceptions ard the liens and security interests created under the
Loan Agreement. ~Upon any failure by Borrower so to do, Bank may
make, execute, record, file, re-record and/or refile any and all
such deeds to secuce debt, mortgages, deeds of trust, security
agreements, financing statements, continuation statements,
instruments, certificates and documents for and in the name of
Borrower, and Borrower hecaby irrevocably appoints Bank the agent
and attorney-in-fact of Buxipwer so to do. The lien and security
interest hereof shall automa*ically attach without further act, to
all after-acquired Property atitached to, and/or used in the
operation of the Property or anv part thereof, to the extent
permitted by law.

1.08 Expenses. Borrower shall (z) indemnify Bank and hold
Bank harmless from and against, and (b) w2y or reimburge Bank, upon
demand therefor, for all reascnable attcrneys' fees, costs and
expenses incurred by Bank in any suit, actisp; legal proceeding or
dispute of any kind in which Bank is made a g3rty or appears as a
party plaintiff or defendant, affecting the ZGbligations, thise
Mortgage, or the interest created herein, or_ the Property,
including, without limitation, any foreclosure proceedings, any
condemnation action involving the Property, any fedeal bankruptcy
proceeding or state insolvency proceeding involving tue priorities
or rights of creditors, any action to protect the securitv hereof,
or any action or proceeding commenced by governmental authority
with respect to the storage, disposal or clean-up of texic or
Hazardous Materials on, under or about the Property; and any such
amounts pald by Bank shall be added to the Obligations secured by
the lien of this Mortgage and shall bear interest from and after
the date when paid at the default rate in effect under the Loan
Agreement.

1.09 Subrogatjon. To the full extent of the Obligations,
pank is hereby subrogated to the liens, claims and demands, and to
the rights of the owners and holders of each lien, claim, demand
and other encumbrance on the Property which is paid or satisfied

=11-




UNOFF|C|ALJCQI’?Y d

in whole or in part, out of the proceeds of the Obligations, and
the respective liens, claims, demands and other encumbrances shall
be, and each of them, is hereby, preserved and shall pass to and
be held by Bank as additional collateral and further security for
the Obligations, to the same extent they would have been preserved
and would have been passed to and held by Bank had they been duly
and legally assigned, transferred, set over and delivered unto Bank
by assignment, notwithstanding the fact that any instrument
providing public notice of the same may be satisfied and cancelled
of record.

1.10 18pos H ‘
Borrower ' covenants and agrees with Bank, as part of the
congiderarion for extending the Obligations, that without Bank'a
prior writtsn consent, Borrower shall not, except as otherwise
expressly rermitted hereunder or under the Loan Agreement,
voluntarily or by operation of law; sell, transfer, convey, assign
or otherwise ailsnose of, all or any part of the Property or any
interest therein  -nor, except as may relate to any Permitted
Exception, cause or permit any encumbrance or lien to be placed on
the Property.

1.11 Performance bv_Bank of Defaults by Porrower. Borrower
covenants and agrees that, if it shall default in the payment of
any tax, lien, assessment, 0 charge levied or assessed agalnst
the Property; in the payment of 2ny utility charge, whether public
or private; in the payment of any insurance premium; in the pro-
curement of insurance coverage and the delivery of the insurance
policies required hereunder; or inl the performance or observance
of any other covenant, ccndition or texm of this Mortgage, then
Bank, at its option, but without obliguation and without notice,
may, after the applicable cure periocd, if-any, pay, perform or
cbserve the same, and all payments made oir costs incurred by Bank
in connection therewith shall be secured rereby and shall be,
without demand, immediately repaid by Borrawer to Bank with
interest thereon, from the date such payment is nade or expense is
incurred by Bank to the date Bank 1s reimbursed (herefor, at the
default rate provided in the Loan Agreement. Bank shall be the
sole judge of the legality, validity and priority of anv such tax,
lien, assessment, charge, claim and premium, of the necenaity for
any such actions and of the amount necessary to be (paid in
satisfaction thereof. Bank is hereby empowered tc enter and to
authorize others to enter upon the Property or any part thereof for
the purpogse of performing or observing any such defaulted covenant,
condition or term without thereby becoming liable to Borrower or
any person in possession of any portion of the Property holding
under Borrower, Borrower expressly acknowledges and agrees,
however, that notwithstanding anything contalned in this Paragraph
1.11 to the contrary, Bank shall not be obligated under this
Paragraph 1.11 to incur any exXpense or to perform any act
whatsoever. Borrower further acknowledges that no performance by
Bank of Borrower's obligations shall cure Borrower's default or
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release Borrower from those or any other obligations under this
Mortgage. Borrower hereby indemnifies Bank against any and all
costs, liabilities or damages, arlsing from or in any way related
to the performance of Borrower's obligations by Bank.

1.12 Assignment of leases and Rents.

(a) Without intending to dercgate from any provision of
this Mortgage prohibiting the lease of any of the Property without
Bank's express written consent, it is agreed that, as additional
collateral and to further secure the Obligations and other obli-
gations of Borrower, Borrower dces hereby absclutely, presently
and irrevocably assign, grant, transfer, and convey to Bank, its
successors- and assigns, all of Borrower's right, title, and
interest in _to, and under all leases, tenant contracts and other
contracts, lirenses and permits,whether written or oral, affecting
the use or octupancy of all or any part of the Property which may
be made hereafter, including any and all extensions, renewals, and
modifications of *tiie foregoing and guaranties of the performance
or obligations of )any tenants thereunder, and all other
arrangements of any .sort resulting in the payment of money to
Borrower or in Borrower becoming entitled to the payment of maney
for the use of the Proper’ly or any part thereof whether such user
or occupier is tenant, invicee, or licensee (all of the foregoing
are hereinafter referred teo collectively as the "Leases" and
individually as a "Lease", auaa, said tenants, invitees, and
licensees are hereinafter referred *o collectively as "*Tenants" and
individually as "Tenant" as the cuntext requires), which Leases
cover all cor any portion of the Fruperty; together with all of
Borrower's right, title, and interest ir. and to all income, rents,
lssues, royalties, profits, rights and z<nefits and all Tenants'
security and other similar deposits derived with respect to the
lLeases and with respect to the Property, including, without
limitation, all basic and minimum rents, nercentage rents,
additional rents, payments in lieu of rent, experzs contributions,
and other similar such payments (hereinafter collectively referred
to as "Income"), and the right to collect the same as-they become
due, it being the intention of the parties hereto to erstablish an
abzsolute transfer and assignment of all of the Leas<s and the
Income to Bank, and not just to create a security interes'.

{(b) As to each such Lease, if any, Borrower nereby
covenants and agrees as follows:

(1) Borrower will be the sole helder of the
landlord's interest under the leases, will be entitled
to receive the Income from the Leases and from the
Property, and will have the full right to sell, assign,
transfer, and set over the same and to grant te and
confer upon Bank the rights, interests, powers, and
authorities herein granted and conferred;

12~
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(ii) Borrower has made no pledge or assignment
of the Leases or Income, prior to the date hereof, and
Borrower shall not, after the date herecf, make or permit
any such pledge or assignment;

(iii) Each Lease will be valid, enforceable, and
in full force and effect, and Borrower will deliver to
Bank true, complete, and correct copies of all Leases
with respect to the Property or any part thereof;

{(iv) All Leases will provide for rental to be
paid monthly, in advance, and Borrower will not accept
or-permit payment of rental or other Income under any of
tne Leases for more than one (1) month in advance of the
due fate thereof;

(vl No security deposit will be made by any
Tenant under any Lease except as set forth in such Lease;

{(vi) -Meither this Mortgage nor the exercise of
rights hereundsr shall be deemed to make Bank a mort-
gagee in possessici;

(vii) Borrewer shall (A) fulfill, perform, and
observe each and every waterial condition and covenant
of landlord or lessor cuntz2ined in each of the Leases;
{B) give prompt notice to Bank of any claim of default
under any ot the Leases, whather given by a Tenant to
Borrower, or given by Borrower (¢c a Tenant, together with
a complete copy of any such notlice; (C) at no cost or
expense to Bank, enforce, short of termination, the
performance and observance of each and svery covenant and
condition of the Leases to be perforned or observed by
the Tenants thereunder: (D) diligently a:i6 in good faith
enforce the lLeases and all remedies avallabie to Borrower
against the Tenants in the event of default ‘under any
Lease by any Tenant; (E) diligently and in ‘aood faith
appear in and defend any action arising out of, or in any
manner connected with, any of the Leases, or t‘he
obligations or liahilities of Borrower as the landlord
thereunder, or of the Tenant or any guarantore
thereunder; and (F)} execute such additional documents as
Bank may require to evidence and confirm the Leases;

(viii) Borrower shall not, without the prior
written consent of Bank, (A) modify, amend, or alter, or
agree to the modification, amendment, or alteration of
any of the Leases; (B) terminate the term, accept the
surrender of, or otherwise cancel any of the Leases; (C)
waive or release any Tenant from the performance or
chservance by such Tenant of any obligation or condition
of any of the Leases; (D) discount any future accruing
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rents under the Leases or other Income; (E} give any
consent to any assignment or sublease by any Tenant under
any of the Leases; or (G) grant any rental concessions
in connection with any of the Leases. Any attempt to
violate the provisions of this subparagraph (viii) shall
be void;

{ix) Borrower shall provide Bank with a fully
executed original counterpart of each amendment, modifi-
cation or alteration thereto;

(x) Borrower shall take no action that will
cavde or permit the estate of any Tenant under any of the
Leasea to merge with the interests of Borrower in the
Prope.ty or any portion thereof;

i) Borrower shall not do, or fail to do, any
act if such iction or failure would constitute a viola-
tion of any ©f the lLeases or any guaranty of any Lease
which would entitle the tenant or guarantor of any Lease
to reduce payment of rent or to terminate its Lease or
guaranty or otherwise affect or impair the benefits of
this assignment nor -shall Borrower commit any act or
omission that may create in any Tenant a right to cease
or reduce payment of irnt or terminate its Lease or
otherwise affect or impair the benefits of this Mortgage;

(xii) Borrower shall uuthorize and direct, and
does hereby authorize and direct, each and every Tenant
of the whole or any part of tae ?Property to pay all
rentals to Bank upon receipt of writtan demand from Bank
to do so0;

(xiii} Borrower shall provide an all of its
leases, and use reascnable efforts to requirz, that each
Tenant under its lease shall execute an_ estoppel
certificate with Bank, in form and content to be supplied
by Bank; and

{xiv) Borrower shall furnish to Bank, witphin
ten (10) days after a request by Bank to do so, a written
affidavit sworn to and signed by Borrower setting forth
appropriate rent roll information as may be requested by
Bank, and stating to Borrower's knowiedge whether any
defaults, offsets or defenses exist or are claimed under
or in connection with any of the Leases. Any and all
Leases affecting the Property shall provide for the
glving by the tenants thereunder of certificates with
respect to the status of the Leases and Borrower shall
exercise Borrower's right to request such certificates
within five (5} days of any demand therefor by Bank.

-]15=
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(c) Although this Mortgage constitutes an absolute,
assignment of all Income, as long as no default or event of default
as defined in Paragraph 2.01 below, on the part of Borrower, shall
have occurred, Borrower shall have a license to collect, but not
more than one (1) month prior to the due date thereof all such
Income from the Property (including, without limitation, all rental
payments under the Leases).

(d) Each Lease pertaining to the Property, or any part
thereof, shall provide {(or if such Lease does not so provide, shall
be deemed to provide) that, in the event of the enforcement by Bank
of the remedies provided by law or by this Mortgage, the Tenant
thereundor will, upon request of Bank or any other person or entity
succeediny to the interest of Bank as a result of such enforcement,
automaticaily attorn to and become the tenant of Bank or said
successor in interest, without change in the terms or other
provisions of'said Lease; provided, however, that (i) neither Bank
nor any such suzcessor in interest shall be bound by (A) any
payment of rental, additional rental or other income for more than
one (1) month in advance, or (B) any amendment or modification of
said Lease, made witlhout the express written consent of Bank or
said successor in interext; (ii) neither Bank nor such successor
in interest will be lizble for (A) any act or omission or
warranties of any prior izprdlord (including Borrower), or (B) the
breach of any warranties or Obligations relating to construction
of Improvements on the Properly ~r any Tenant finish work performed
or to have been performed Ly any prior landlord (including
Borrower), or (C) the return of (any security deposit, and (iii)
neither Bank nor such successor in !nterest shall be subject to any
offsets or defenses which the Tenant might have against Borrower.
Each Lease pertaining to the Property 3hall alsc provide (or if
such Lease does not so provide, shall be dzemed to provide) that,
upen request by said successor in interes:, the Tenant thereunder
shall deliver anr instrument confirming suchk attornment, and that
such Tenant shall give Bank notice of any ciezim of Borrower's
default and a reasonable opportunity to cure such default.

(e) Notwithstanding any other provisions ot this Mort-
gage, Borrower shall not enter into any Lease withcouc the prior
written consent of Bank, and, even if Bank's consent 1 shtained,
only upon the following conditions: (i) each such Leise. shall
contain a provision that the rights of the parties thereurder are
expressly subordinate to all of the rights and title of Bank under
this Mortgage; (ii) each such Lease shall contain a provision
whereby the parties thereunder expressly recognize and agree that,
notwithstanding such subordination, Bank may sell the Property in
the manner provided herein, and thereby, at the option of Bank,
sell the same subject to such Lease; and (iii) at or prior to the
time of execution of any such Lease, Borrower shall, as a condition
to such execution, procure from the other party or parties thereto
an agreement in favor of Bank, in form and substance satlsfactory
to Bank, under which such party or parties agree to be bound by the
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provisions hereof, regarding the manner in which Bank may foraclose
under this Mortgage.

1.13 Estoppel Affidavits. Borrower, upon ten (10) days'
prior written notice, shall furnish Bank a written affidavit, sworn
to and signed by Borrower, setting forth (i) the unpaid principal
of, and interest on, the Obligations, (1i) whether or not any
offsets or defenses exist against such principal and interest,
(iii) whether or not any "default" or "event of default" {or any
fact or circumstance that, with lapse of time or notice, or both,
wauld constitute a "default" or "“event of default") exists under
this Mortgage or any of the other Loan Documents, and (iv) the then
state rt facts relative to the condition of the Property.

1.14  Books and Records. Borrower shall keep and maintain or
shall causz to be kept and maintained, at Borrower's cost and
expense, prcucr and accurate books and records reflecting any
services, equipmznt, or furnishings provided in connection with the
operation of the Property. Bank and Bank's agents, accountants
and attorneys shall have the right from time to time at all times
during normal business hours to examine such books and records at
the office of Borrower/ ot such other person or entity maintaining
such books or records ard, to make copies or extracts thereof as
Bank shall desire, at sucii raagonable times as may be requested by
Bank.

1.15 Hazardous Materials.

{a) Borrower represents ‘and warrants that no Hazardous
Materials exist, or will exist, on or. under the Property or have
been transported to or from the Property or used, generated, manu~
factured, stored or disposed of on or, unfer the Property, except
in compliance with applicable law, and the Property is not in
vielation in any material respect of any feasral, state or local
law, ordinance or regulation relating to industrial hygiene or the
environmental conditions on or under the Prcperty, including,
without limitation, soil and groundwater conditinons, Hazardous
Materials shall include: (i} oil, flammable substances,
explosives, radicactive materials, hazardous wastes or sibstances,
toxic wastes or substances or any other materials or<rellutants
which pose a hazard to the Property or to persons on or absut the
Property, cause the Property to be in violation of any loca.i, state
or federal law or regulation, or are defined as or included in the
definition of "hazardous substances" "hazardous wastes"”, "hazardous
materiala®, or "toxic substances" or words of similar import under
any applicable lacal, state or federal law or under the regulations
adopted or publications promulgated pursuant thereto, including,
but not limited to: (A} the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended, 42 U.S.C Y9601,
et seq.: (B) the Hazardous Materials Transpertation Act, as
amended, 49 U.5.C. 41801, et seq.: (C) the Resource Conservation
and Recovery Act, as amended, 42 U.S.C. 946901, et seq.: and (D)
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requlations adopted and publications promulgated pursuant to the
aforesaid laws; (il) asbestos in any form which is or could become
friable, urea formaldehyde foam insulation, transformers or other
equipment which contain dielectric fluid containing levels of
polychlorinated biphenyls in excess of fifty (50) parts per
million; and (iii} any other chemical, material or substance,
exposure to which is prohibited, limited or regulated by any
governmental authority or may or could pose a hazard to the health
and safety of the occupants of the Property or the owners and/or
occupants of property adjacent to or surrounding the Property.

(b) Borrower shall, at its sole cost and expense,
prevent  the imposition of any lien against the Property for the
cleanup of any Hazardous Material, and shall comply and cause (i)
all Tenan'.s under any Lease or occupancy agreement affecting any
portion of ‘h2: Property, and (ii} any other person or entity on or
occupying the Property, to comply with all federal, state and local
laws, regulationz. rules, ordinances and policies concerning the
environment, healtii and safety and relating to the use, handling,
production, disposal, discharge and storage of Hazardous Materials
in or, on the Properiy. Without limiting the generality of the
foregoing, Berrower roprasents, covenants and agrees that the
Property does not and wiil not contain any Hazardous Materials.
Borrower hereby grants to Zank, its agents, employees, consultants
and contractors an irrevocaplc license to enter upon the Property
and to perform such tests on  the Property as are reasonably
necessary to conduct an investivation and/or review; provided that
such investigation or review and che results thereof shall have no

effect on the representations, ~narranties, covenants and
indemnifications made by Beorrower herzuvader,

fc) Borrower shall promptly ta¥e any and all necessary
remedial action in response to the presence, storage, use, dis-
posal, transportation or discharge of any Hacardous Materials on
or, under the Property;, provided, however, <That Borrower shall
not, without Bank' prior written consent, take any remedial action
in response to the presence of any Hazardous Materizls on or, under
the Property, nor enter into any settlement agreenert. consent
decree, or other compromise in respect to any claims, prcceedings,
lawsuits or actions, contemplated or threatened pursuan®t to any
Hazardous Materials laws or in connection with any third pazty, if
such remedial action, settlement, consent or compromise might in
Bank's sole determination, impair the value of Bank's security
hereunder; Bank's prior consent shall not, however, be necessary
in the event that the presence of Hazardous Materials on or, under
the Property either (i) poses an immedlate threat to the health,
gafety or welfare of any individual, or (ii) is of such a nature
that an immediate remedial response is necessary and it is not
possible to obtain Bank's consent prior to undertaking such action.
In the event Borrower undertakes any remedial action with respect
to any Hazardous Materials on or, under the Property, Borrower
shall immediately notify Bank of any such remedial action, and
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shall conduct and complete such remedial action (A) in compliance
with all applicable federal, state and local laws, regulations,
rules, ordinances and pelicies, (B) to the satisfaction of Bank,
and (C} in accordance with the orders and directives of all
federal, state and local governmental authorities.

{d) Borrower shall protect, indemnify and hold Bank,
its directors, officers, employees and agents, and any successors
to Bank's interest in the Property, and any other person or entity
who acquires any portion of the Property at a foreclosurs sale, by
the receipt of a deed in lieu of foreclosure, or otherwise through
the exercise of Bank's rights and remedies under the Loan
Documents, and any successors to any such other person or entity,
and all Jirectors, officers, employees and agents of all of the
aforementiuned indemnified parties, harmless from and against any
and all cluims, proceedings, lawsuits, 1liabilities, damages,
losses, fines; penalties, judgments, awards, costs and expenses,
(including, withsut limitation, attorney fees and costs and
expenses of investigation) which arise out of or relate in any way
to any use, handling, production, transportation, disposal or
storage of any Hazardous Materials in, on or about the Property
whether by Borrower or any Tenant or any othar person or entity,
including, without linitzation: {i) all foreseeable and all
unforeseeable consequential damages directly or indirectly arieing
out of (A} the use, generatiyn, storage, discharge or disposal of
Hazardous Materials by Borrower, =2ny prior owner or operator of the
Property, or any person or entily on or about the Property, or (B)
any residual contamination affectirc any natural resource or the
environment, and (1i) the costs Gf any required or necessary
repair, cleanup, or detoxification «f the Property and the pre-
paration of any closure or other requirzd plans {(all such costs,
damages, and expenses referred to 1in this Paragraph 1.15(d)
hereinafter referred to as "Expenses"), ' Ip addition, Borrower
agrees that in the event any Hazardous Materaal is caused to be
removed from the Property by Borrower, Bank, r©r any other person
or entity, the number assigned by the Environrental Protection
Agency to such Hazardous Material shall be solely in the name of
Borrower and Borrower shall assume any and all liability for such
removed Hazardous Material. In the event Bank pays any *xpenses,
such Expenses shall be additional Obligations secured liereby and
shall become immediately due and payable without notice and with
interest thereon at the default rate specified in the Note.

(e) In the event that Borrower shall fail to timely
comply with the provisions of this Paragraph 1.15, Bank may either
(i} declare that an event of default shall have occurred, and/or
(ii) in addition to any rights granted to Bank hereunder, do or
cause to be dane whatever is necessary to cause the Property to
comply with the applicable law, rule, regulation or order, and the
cost thereof shall be additicnal Obligations secured hereby, and
shall become immediately due and payable without notice and with
interest thereon at the default rate specified in the Notae.
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Borrower shall give Bank and its agente and employees accaesese to
the Property for the purpose of effecting such compliance and
hereby specifically grants to bBank an irrevocable license, effec-
tive (%) immediately if, in the opinion of Bank, 1lrreparable harm
to the environment, the Property, or persons or material amounts
of property is imminent, or (y) otherwise, upon expiration of the
applicable cure period, to do whatever is necessary to cause the
Property to so comply, including, without limitation, to enter the
Property and remocve therefrom any Hazardous Materials. Borrower
shall pay or reimburse Bank for any and all loss, cost, damage and
expense (inciuding, without limitaticn, attorney fees and costs
incurred in the investigation, defense and settlement of claims)
that Bank may incur as a result of or in connection with the
assertion against Bank of any claime relating to the presence or
removal of any Hazardous Material, or compliance with any federal,
state or local laws, rules, regulations or crder relating thereto,
and the amount (s} thereof shall be additional Obligations mecured
hereby and shall become lmmediately due and payable without notice
and witi interest thereon at the default rate specified in the
Note.

ARTICLE II
2.01 Eveate of pDefault.

(a) Tre terms "Default," "“default," "Event of Default®
or “"event of defmnlt," wherever used in this Mortgage, shall mean
any of the following events:

(i} Failure by Borrower to pay any Obligati-
ons secured by this Mortgade or any other sum that may
be due and payabl~ vnder any of the Loan Documents, on
or before the date whan due and payable (including cure
periods provided in tiie Zoan Documents), or;

{ii) An event shall occur which wunder the
specific terms of Paragrapbh 1.02(a} shall give the Bank
the opticn to accelerate the maturlty of the oObligati-
ons;

(iii) sSubject to expiratlion of any grace or cure
period applicable thereto as ‘rmrovided in the Loan
Agreement, failure by Borrower duliy *o observe or perform
any other term, covenant, condition or agreement of this
Mortgage or any of the other Loan Docunsnts; or

{iv) The occurrence of any livint of Default
under any of the Loan Documents.
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2.02 « If an Event of Default shall
have occurred, then the entire Obligations shall, at the aption of
Bank, become immediately due and payable without notice or demand,
except as otherwise set forth in the Loan Agreement, which are
hereby expressly waived, time being of the essence of this
Mortgage: and no omission on the part of Bank to exercise such
option when entitled to do so shall be construed as a waiver of
such right.

2.03 's Riji wegsslon, Operate angd
Apply Revenues.

(a) Tf an Event of Default shall have occurred, Borrower
shall, in addition to any other rights or remedies of Bank under
any of the other Loan Documents, upon demand of Bank, forthwith
surrender to Bank the actual possession of the Property and if,
and to the extent, permitted by law, Bank itself, or by such
offlicers or agents as it may appeoint, may enter and take possession
of all the Property without the appointment of a receiver, or an
applirat.on therefor, and may exclude Borrower and its respective
agents aid employees wholly therefrom, and may have Jjoint access
with Borilower to the books,  papers and accounts of Borrower
relating to the Property or any portion thereof.

(bt v1f Borrower shall for any reason fail to surrender
or deliver the Froperty or any part therecf after such demand by
Bank, Bank may ¢bcain a judgment or decree conferring upon Bank the
right to immediate possession or requiring Borrower to deliver
immediate possession of the Property toc Bank, to the entry of which
judgment or decree bolrower hereby specifically consents. Borrower
will pay to Bank, upcn demand, all expenses cof obtaining such
judgment or decree, including reasonable compensation to Bank, its
attorneys and agents; and all such expenses and compensation shall,
until paid, be secured by Cne lien of this Mortgage.

{c) Upon every such entering upon or taking of poasesa-
sion, Bank may hold, store, ure, operate, manage and control the
Property and conduct the business thereof and, from time to time
(i} make all necessary and proper naintenance, repairs, renewals,
replacements, additions, bettermentis and improvements thereto and
thereon and purchase or otherwise 4acguire additional fixtures,
personalty and other property; (ii) /1.sure or keep the Property
insured; (iii) manage and operate the I'rorerty and exerclise all the
rights and powers of Borrower to the same evtent as Borrower could
in its own name or otherwise with respect t¢ the same; (iv] enter
into any and all agreements with respect to tne exercise by others
of any of the powers herein granted Bank, all as Bank from time to
time may determine to be in its best interest; ‘ard (v) perform all
acts required of Borrower as lessor under any )oase of all or any
part of the Property, all as Bank may from time te time determine
to be to its best advantage. Bank may collect and receive all the
income, rents, issues, profits and revenues from /chp Property,

-21-

EO08RSLTE




UNOFFICIAL:CORY 3

including those past due as well as those accruing thereafter, and,
after deducting (A) all expenses of taking, holding, managing and
operating the Property (including compensation for the services of
all persons employed for such purposes); (B) the cost of all such
maintenance, repairs, renewals, replacements, additions,
betterments, improvements, purchases and acquisitions; {(C) the cost
of such insurance; {D) such taxes, assessments and other similar
charges as Bank may at its option pay: (E) other proper charges
upon the Property or any part thereof; and (F) the compensation,
expenses and disbursements of the attorneys and agents of Bank,
Bank shall apply the remainder of the moneys and proceeds so
received by Bank to the payment of principal and interest in
whatever  order or priority Bank may elect. Anything in this
Paragraph 2.03 to the contrary notwithstanding, Bank shall not be
obligated %o discharge or perform the duties of a landlord to any
tenant or iiizur any liability as the result of any exercise by Bank
of its rignts under this Mortgage, and Bank shall be liable to
account only rox the rents, incomes, issues, profits, and revenues
actually received by Bank.

(d) For the purpose of carrying out the provisions of
this Paragraph 2.03, Beourower hereby irrevocably constitutes and
appoints Bank the true and lawf{ul atterney-in-fact of Borrower to
do and perform, from tim¢ <Co time, any and all actions necessary
and incidental to such purrose, and Borrower dces, by these
Eresents, ratify and confirm any and all actions of said attorney-

n-fact.

(e) In the event that all such interest, deposits and
principal installments and other suns due under any of the ternms,
covenants, conditions and agreements of this Mortgage, shall have
been paid and all Events of Default cured and satisfied, and as a
result thereof, Bank surrenders possession of the Property to
Borrower, the same right of taking possessiun shall exist if any
subsequent Event of Default shall occur.

2.04 Receiver. If an Event of Default shall have occurred,
Bank, upon application to a court of competent jurisdiction shall
be entitled as a matter of strict right without notice 4nd without
regard to the sufficiency or value of any securily .for the
Obligations or the solvency of any party bound for its puayment to
the appointment of a receiver to take possession of and to operate
the Property and to collect and apply the income, rents, issues,
profits, and revenues thereof. The receiver shall have all of the
rights and powers permitted under the laws of the state within
which the Land is located. Borrower shall pay to Bank upon demand
all expenses, including receiver's fees, attorneys' fees, costs,
and agent's compensation, incurred pursuant to the provisions of
this Paragraph 2.04; and all such expenses shall be secured by
this Mortgage.
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2,05 Enforcement.

(a) If a Default shall have occurred, Bank, at its
option, may institute legal proceedings for the foreclosure of
this Mortgage.

(b) Bank shall have the right from time to time to
enfnrce any legal or eguitable remedy against Borrower, including,
without limitation, suing for any sums, whether interest, princi-
pal or any installment of either or both, taxes, penalties or any
other sums required to be paid under the terms of this Mortgage as
the same become due, without regard to whether or not all of the
Obligations shall then be due, and without prejudice to the right
of Bank threreafter to enforce any other remedy, including, with-
out limitation, an action of foreclosure, whether or not such other
remedy be bzsad upon a Default which existed at the time of com-
mencenent of zn earlier or pending action, and whether or not such
other remedy be biced upon the same Default upon which an earlier
or pending action is based.

2.06 Purchase v Bank. Upon any foreclosure sale, Bank may
bid for and purchase th: kroperty and shall be entitled to apply

all or any part of the Ckijgations as a credit to the purchase
price,

2.07 Application of Procesds of Sale. In the event of a

foreclosure sale of all or any portion of the Property, the
proceeds of said sale shall be applied, in whatever order Bank in
its sole discretion may decide, to the expenses of such sale and
of all proceedings in connection therzv:ith, including attorneys'
fees, to insurance premiums, liens,  assessments, taxes and
charges, including utility charges, advancea, by Bank, to payment
of the outstanding principal balance of the.OLligations, together
with any prepayment premiums, fees or charges Ferein or in any of
the other Loan Documents provided, or to the acrrued interest on
all of the foregoing, and finally the remainder, 1f any, shall be
paid to Borrower.

2.08 Borrower as Tenant Holdipng Over. 1In the evartc. of any

such foreclosure sale by Bank, Borrower shall be deemed. ? tenant
holding over and shall forthwith deliver possession to the purcha-
ser or purchasers at such sale or be summarily dispossessed accord-
ing to provisions of law applicable to tenants holding over.

2.09 Leases. Bank, at its option, is authorized to foreclose
this Mortgage subject to the rights of any tenants of the Property,
and the fallure to make any such tenants parties to any such
foreclosure proceedings and to forecleose their rights will not be,
nor be asserted to be by Borrower, a defense to any proceedings
instituted by Bank to collect the Obligations,
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2.10 Discontinuance of Proceedings. In case Bank shall have
proceeded to enforce any right, power or remedy under this Mortgage
by foreclosure, entry or otherwise, and such proceeding shall have
been withdrawn, discontinued or abandoned for any reason, or shall
have been determined adversely to Bank, then in every such case (i)
except as provided in paragraph 2.11 below, Borrower and Bank shall
be restored to their former positions and rights, (ii) all rights,
power and remedies of Bank shall continue as if no such proceeding
had been taken, (iii) each and every Default (if not cured)
declared or occurring prior or subsequent to such withdrawal,
discontinuance or abandonment shall be deemed to be a continuing
Default, and (iv) neither this Mortgage, nor the Obligations, nor
any othsr of the Loan Documents shall be or shall be deemed to have
been relzased or otherwise affected by such withdrawal,
discontinuanice or abandonment: and Borrower hereby expressly walves
the benefit of any. statute or rule of law now provided, or which
may hereafter te provided, which would produce a result contrary
to or in conflich with the abova.

2.11 No__Rejastatement. If a Default under Paragraph
2.01(a) (i) shall have occurred and Bank shall have proceeded to
enforce any right, pover) or remedy permitted hereunder, then a
tender of payment by Borrower or by anyone on behalf of Borrower
of the amount necessary tc satisfy all sums due hereunder made at
any time prior to foreclosura, or the acceptance by Bank of any
such payment so tendered, shall not constitute a reinstatement of
any Obligatians or thls Mortgage.

2.12 Remedies Cumulative. lo right, power or remedy con-

ferred upon or reserved to Bank by this Mortgage or any other Loan
Document is intended to be exclusive of any other right, power or
remedy, but each and every such right, power and remedy shall be
cumulative and concurrent and shall be in addition to any other
right, power and remedy given hereunder or now or hereafter exist~
ing at law or in equity or by atatute.

2.13 Suits to Protect the Property. Bank shall have the

power (i) to institute and maintain such suits and proveedings as
it may deem expedient to prevent any impairment of the Prroperty by
any acts which may be unlawful or in viclation of thie ortgage,
(ii} to preserve or protect its interest in the Property and. in the
income, rents, issues, profits and revenues arising therefrour, and
(iii) to restrain the enforcement of or compliance with any
legislation or other governmental enactment, rule or order that may
be unconstitutional or otherwise invalid, if the enforcement of or
compliance with such enactment, rule or order would impair the
security hereunder or be prejudicial to the interest of Bank.

2.14 Bank May File Proofs of Claim. In the case of any
receivership, insolvency, bankruptcy, reorganization, arrangement,
adjustment, composition or other proceedings affecting Borrower,
its creditors or its property, Bank, to the extent permitted by

}
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law, shall be entitled to file such proofs of claim and other
documents as may be necessary or advisable in order to have the
claimg of Bank allowed in such proceedings for the entire amount
of the Obligations at the date of the institution of such proceed-
ings and for any additional amount of the oObligations after such
date, :

2.15 Marshalling. At any foreclosure sale, the Property may,.

at Bank's option, be offered for sale for one total price, and the
proceeds of such s3ale accounted for in one account without
dlstinction between the items of sacurity or without assigning to
them any proportion of such proceeds, Borrower hereby waiving the
applicrcion of any doctrine of marshalling; and in case Bank, in
the exercise of the power of sale herein given, elects to sell the
Property in parts or parcels, said sales may be held from time to
time, and the power shall not be fully executed until all of the
Property not previously sold shall have been sold.

2.16  Wajver of Apprajsement, Valuation, Etc. Borrower
agrees, to the full extent permitted by law, that in case of a
Default on the part of Borrower hereunder, neither Borrower nor
anyone claiming through or under Borrower will set up, claim or
seek to take advantage «©of any moratorium, reinstatement, for-
bearance, appraisement, “valuation, stay, extenslon, homestead
right, entitlement or exempti:cn, or redemption laws now or here-
after in force, in order to presvent or hinder the enforcement or
foreclosure of this Mortgage or the absoclute sale of the Property
or the delivery of possession therunf immediately after such sale
to the purchaser at such sale, and bcr-ower, for itself and all who
may at any time claim through or undar it, hereby waives to the
full extent that it may lawfully so ac, the benefit of all such
laws, and any and all right to have the assets subject to the
securlty interest of this Mortgage marshallcd upon any foreclosure.

2.17 Hajver of Homestead. Borrower ‘ Farahy waives and

renounces all homestead right, entitlement, and exeaption provided
for by the Constitution and the laws of the United States of
America and of any state, in and to the Property as uoainst the
collection of the Obligations, or any part hereof.
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ARTICLE 11l

3.01 Successors and Assigns. This Mortgage shall inure to
the benefit of and be binding upon Borrower and Bank and their
respective legal representatives, successors, and assigns.
Whenever a reference is made in this Mortgage to Borrower or Bank,
such reference shall be deemed to include a reference to the heirs,
devisees, legal representatives, successors, and assigns of
Borrower or Bank, whether so expressed or not.

3.02 Terminoclogy. All personal pronocuns used in this
Mortgage whether used in the masculine, feminine, or neuter gender,
shall irclude all other genders; the singular shall include the
plural, and vice versa. Titles of Articles are for convenience
only and ‘nzither limit nor amplify the provisions of this Mortgage
itself ana-2il references herein to Articles, Paragraphs, or Sub-
paragraphs ‘slizll refer to the corresponding Articles, Paragraphs,
or Subparagrapbs of this Mortgage.

3.03 Severability. If any provision of this Mortgage or the
application thereof *c‘any person or clrcumstance shall be invalid
or unenforceable to any extent, the remainder of this Mortgage and
the application of such rrovisions to other persons or circum-
stances shall not be affected thereby and shall be enforced to the
greatest extent permitted Ly Zaw.

3.04 Inconsistency with Loan Adreement: Applicable Law, In
the event of any conflict between or inconsistency with the terms
and provisions of this Mortgage and the Loan Agreement, the terms
and provisions of the Loan Agreement shall control. This Mortgage
shall, to the full extent permitted by local law, be interpreted
and construed in accordance with the law of the State of Chio.

3.05 Notices, Demands kay notice, demand or
request required hereunder shall be in writing, ard shall be deemed
to have been validly served, given or delivered when personally
delivered or when sent by first class mail, ' return receipt
requested, with proper postage prepaid, and addressec to the party
at the following addresses or to such other address as c2ch party
may designate for itself by like notice given in accordznce with
this Section 3.05.

BANK: Society National Bank
800 Superior Avenue
Cleveland, Ohio 44114
Attention: Christina M. Lucas

With a copy to: Arter & Hadden
1100 Huntington Building
Cleveland, Chic 44115
Attention: Charles J. O'Toole
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BORROWER Wilshire Partners
2750 Terminal Tower
Cleveland, Chic 44113
Attn: William G. May

a copy to: Nicela, Gudbranson & Cooper
2750 Terminal Tower
Cleveland, Chic 44113
Attention: Robert Gudbranson

3.06 Consents and Approvals. All approvals and consents
hereunder shall be in writing and noc approval or consent shall be
deemed <u have been given hereunder unless evidenced in a writing
slgned by the party from whom the approval or consent is sought.

3.07 wulver.

(2} Yo delay or omission of Bank or of any holder of the
Loan Documents to exercise any right, power or remedy accruing upon
any default shall eyiaust or impair any such right, power or remedy
or shall be construea to be a waiver of any such default, or
acquiescence therein; @na every right, power and remedy given by
this Mortgage to Bank way be exercised from time to time and as
often us may be deemed exggdient by Bank. No consent or walver,
express or implied, by Bank *to or of any breach or default by
Borrower in the performance cf %he obligations hereunder shall be
deemed or construed to be a coisent or waiver to or of any other
breach or default in the perform2rce of the same or any other
obligations of Borrower hereunder. ' ¥ailure on the part of Bank to
complain of any act or failure to act or to declare an Event of
Default, irrespective of how long such fzilure continues, shall not
constitute a waiver by Bank of its righte licveunder or impair any
rights, powers or remedies consequent on any dreach or default by
Borrower.

(b} If Bank (i} grants forbearance or an extension of
time for the payment of any sums secured hereby; (li) takes other
or addltlonal security for the payment of any sums gecuired hereby:
(iii) waives or does not exercise any right granted liecsin or in
the Loan Documents; (iv) releases any part of the Propertv f£rom the
lien of this Mortgage or otherwise changes any of the terms,
covenants, conditions or agreements of the Loan Documents cr this
Mortgage; (v) consents to the filing of any map, plat or replat
affecting the Property; or (vi) makes or consents to any agreement
subordinating the lien hereof, any such act or omission shall not
release, discharge, modify, change or affect the original liability
under the Loan Documents, this Mortgage or any other obligation of
Borrower or any subsequent purchaser of the Property or any part
thereof, or any maker, co-signer, endorser, surety or guarantor;
nor shall any such act or omission preclude Bank from exercising
any right, power or privilege herein granted or intended to be
granted in the event of any default then made or of any subsequent
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default. 1In the event of the sale or transfer by operation of law
or otherwise of all or any part of the Property, Bank, without
notice, is hereby authorized and empowered to deal with any such
vendee or transferee with reference to the Property or the
Obligations, or with reference to any of the terms, covenants,
conditions or agreements herecf as fully and to the same extent as
it might deal with the original parties hereto and without in any
way releasing or discharging any liabllities, obligations or
undertakings of Borrower. In no event, however shall the
provisions of this Paragraph 3.07(b) be construed in derogation of
Paragraph 1.11 hereof.

3,08 Assignment. This Mortgage is assignable by Bank, and
any assiygnment hereof by Bank shall operate to vest in the assignee
all rights and powers herein conferred upon and granted to Bank.

'3.09 " pime_of the Essence. TIME IS OF THE ESSENCE with
respect to eacl and every covenant, agreement, and obligation of
.Borrower under thiz Mortgage and any and all other Loan Documents.

3.10 Attorneys‘ Feesg. The meaning of the terms "legal feea"
or "attorneys' fees" ‘or any other reference to the fees of
attorneys or counsel, whsrever used in this Mortgage, shall be
dscmed to include fees or ‘naralegals and, without limitation, all
legal fees relating to litigzcion or appeals at any and all levels
of courts and administrative tribkunals,

3.11 Covepants Run With the Land. All of the grants,
covenants, terms, provisions and ccniitions herein contained shall
run with the land and shall apply to, bind and inure to the benefit

of, the successors and assigns of Boryower and Bank,

3.12 Securing of Certain obligations. ~ This Mortgage shall
gsecure all unpaid Obligations owed to Fenk under the Leoan
Agreement, including without limitation, all unpeid Obligations for
the payment of taxes, assessments, insurance premiums, or costs
incurred for the protection of the Property.

3.13 Maximum Principal Amount. This Mortgage shioll secure

all future Advances made under the Loan Agreement and (ke payment
of any amounts advanced from time to time by Bank to Borrowey under
the Loan Documents, or under another promissory note o:r other
document stating that such advances are secured hereby, which
advances may be made after this Mortgage has been delivered to the
Cook County Recorder for recordation. Bank shall not be obligated
to make any additional advances unless Bank has agreed to do so in
writing. The maximum amount of unpaid loan indebtedness secured
hereby shall be $12,000,000 exclusive of interest thereon, unpaid
balances of advances made with respect tc the Property for the
payment of taxes, aseessments, and insurance premiums, costs
incurred for the protection of the Property and other costs which
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pank is authorized by this Mortgage to pay on Borrower's behalf,
all of which shall also be secured by this Mortgage.

3.14 Yariable Rate. The Obligations secured by this Mortgage
shall accrue interest at a fluctuating rate of interest based upon
the interest rate established from time to time as Bank's "Prime
Rate."

3.15 Release and Satisfaction. Upon payment in full, as
determined reasonably and in good faith by Bank, to Bank in good

and sufficient funds satisfactory in all respects to Bank of all
amounts due under each of the Loan Documents and the satlsfaction,
as deteimined solely by Bank, of all terms, covenants, and
conditions of each of the Loan Documents, the estate hereby granted
shall beconie void and Bank shall satisfy this Mortgage.

IN WITNESS ‘WMFREOF, Borrower has executed, and delivered this
Mortgage the day, month and year first above written,
BORROWER
S5igned in the presence ori: WILSHIRE PARTNERS, an Ohlo
(as to all signatures) genera artpersh
e A @

Rebirt N, Ovopranson william G. May

W President

frthuad fooper

Secretery

HROrrover”

COOR COUNT Y nLIHﬁF‘

.H"‘\'

199 JUL 18 M 221 1358803
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STATE OF OHIOQ )
)
COUNTY OF CUYAHOGA )

Before me, a Notary Public in and for sald County and State,
perscnally appeared the above-named Wilshire Partners, an Ohio

general partnership, by Willi G. May, its President, and
QAWD: g, Mgg , its l![ﬂ Emu,r , who acknowledged that
they did sign the foregoing instrument and that the same is the

free act and deed of said corporation and the free act and deed of
each of them as such cfficers.

IN TESTTMONY WHEREOF, I have hereunto set my pand and official
seal, at Clavaland, Chio, this |7 day of July/ 991,

LBV

Notary Public

WA, Atluiney AL Law
jublic - Stawlntr

1 Nt N0 ¥
This Instrument Preparea oy: - w&% L
¥maL To?

ARTER & HADDEN
1100 Huntington Building
Cleveland, Chio 44115

DRIAN Y,

AVF:reb/01331
27417/16204
67/i1/81
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EXHIBRIT A

PARCEL NO. 1@

”

THAT PART OF LOT &, IN TOLLMAY INDUSTRIAL PARK, BEIN "SI0N
PAST OF THE EAST 172 OF SECTION 33, AND PART OF THE EEQTS?EgIB;SQQET?EN
34, TOWNSHIP 42 NORTM, RAKGE 10 EAST OF THE THIRD PRINCIPAL NLRIDIAN
IN PALATINE TOWNSHIP, DESCRIBED AS FOLLOWS: BEGINNING AT THE KORTH WEST
CONER OF SAID LOT 8: TKENCE SOUTINESTWARD. ALONG THE WESTERLY LINE OF
541D LOT 8, BLING THE EASTZRLY LINE OF PALMER DRIVE, SOUTH 20 DEGREES
%3 AINUTES 50 SECONDS WEST, A DISTANCE OF 325 FEET, TO & POINT OF
CURMATURZ; THENCE SOUTHWARD, ALONG A CURVED LINE, BEING THE EASTERLY
LINE 5P PALMER DRIVE, CONVENED TO THE WEST LINE, 680,48 FELT IN RADIUS
FOR AS 455 LLNGTI OF 40 FELT, THENCE SOUTH, 66 DEGRELS 53 WINVTLS 51 a
SLCONDS EwST, A DISTANCE OF 433.47 FELT; THENCE NORTH, 2) DEGREES 40
HINUTES 34° SECONDS EAST, ALONG A LINE, PARALLEL WITH THE EASTERLY LINE
OF SAID LOT 8, BSING THE WLSTERLY LINE OF NAMMOND DRIVE, A DISTANCE OF
485,76 FLET, To TilE NORTHERLY LINE OF LOT &; THENCE NORTH. 69 DEGREES
38 MINUTES 10 SECONDS|WEST, ALONG THE NORTHERLY LINE OF SAID LOT &. A
?iizﬁggg OF 442.99 TEZT, TO THE POINT OF BEGINNING, IN COOK COUNTY.

M '

PARCEL NO. 2:

i THE SOUTHERLY 390 FEET OF LOT 2, AS MEASURED ALONG THE WESTCRLY AND
. EASTERLY LINES THEREOF, TOGETHER WITH THE SOUTHERLY 390 Flt’ OF THE
WESTERLY 13.42 FEET OF LOT 3, AS MEASURED ALONG THE WESTIRLY AND
SOUTHERLY LINES RESPECTIVELY THEREOF IN TOLLWAY INDUSTRIAL PARK, &tING
A SUBDIVISION OF PART OF THE EAST HALF OF SECTION 33 AND PART OF THE
WEST HALF OF SECTION 34, ALL IN TOWNSHIP 42 NORTH, RANGE 10, EAST OF
THE THIRD PRINCIPAL MERIDIAN, IN PALATINE TOWNSHIP, COOK COUNTY,
ILLINOIS. SAID PARCEL CONTAINS 173,537 SQ. FT. = 3,983 ACRES, MORE OR

LESS.

- fddeess ob fupehy o 01 o FaLMER OR.
E j‘ Eaﬁnuméw%ﬁ :zl-

o 0g-34-300-053
p2.-34-3w0 - 06D
02-3y- 300 < 20!
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EXHIPIT B
EERMITTED EXCEPTIONG

Real estate taxes not yet due and payable.

Zoning oOrdinances, 1if any.
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