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Dated as of June /. ./, 1991

in the amount of: $60,460,450

from MONTGOMERY/MADIGON ASSOCIATES LIMITED PARTNERSHIP, a
Delaware limited partnorsnip having an office at 180 North
LaSalle Street, Suite 3670, Chicago, Illinois 60601
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to GENERAL ELECTRIC CAPITAL CORPCRATION, a New York corporation
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8000 Sears Tower
Chicago, Illinois 60606
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SECOND MORTGAGE
AND SECURITY AGREEMENT

4

THIS SECOND MORTGAGE AND SECURITY AGREEMENT (this "Mortgage"),
made this 2374 day of June, 1993 by MONTGOMERY/MADISON
ASSOCIATES LIMITED PARTNERSHIP, a Delaware limited partnership
having an office at 180 North LaSalle Street, Suite 3600,
Chicago, Illinois 60601 ("Mortgagor") to GENERAL ELECTRIC CAPITAL
CORPORATION, a New York corporation having an office at 209 West
Jackeon Blvd., Suite 200, Chicago, Illinois 60606 ('"Mortgagee").

WITNESS®TH, that to secure the payment of an indebtedness in the
gum of STATY MILLION FOUR HUNDRED SIXTY THOUSAND FOUR HUNDRED
FIFTY ($60,460,450) DOLLARS in lawful money of the United Stateas,
to be paid according to a certain promissory note of even date
herewith in tho. form of Exhibit A attached hereto by this
reference made » part hereof, as said note may ba hercafter
amended or extencad from time to time (the "Note"), all other
amounts, obligatiors and liabilities due or to become due
Mortgagee pursuant Tt that certain Assignment of Rents and lLeases
of even date herewith us may hereafteor be amended (the
"Assignment"), all amouits, sums and expenses paid haereunder by
Mortgagee according to thu terms hereof and all other obligations
and liabilities of Mortgagor under this Mortgage, the Note, the
Assignment, and the other Security Documents (as defined in the
Note), together with all intercvst. including Deferred Interast
and Participation Interest (as suci terms are defined in the
Note) on the said indebtedness, obtloations, liabilities,
amounts, sums and expensos (all of thu aforesaid are hereinafter
collectively referred to as the "Indebtednass"), Mortgagor hereby
mortgages, grants, bargains, sells, warrancd, conveys, aliens,
remises, releases, assigns, sets over and coufirms to Mortgagee,
its successors and assigns, with MORTGAGE CCVENANTS:

All that certain lot, piece or parcel of land more particularly
described in Exhibit B uttached hareto and by this reference mada

a part hereof:

TOGETHER with the buildings and improvements now or hecrafter
located on said land (collectively, the "Building”) and »ll
right, title and interest, if any, of Mortgagor in and to tne
streets and roads aputting said land to the center lines thereof,
and strips and gores within or adjoining said land, the air space
and all development rights with respect thereto and right to use
said air space and development rights above said land, all rights
of ingress and egress by motor vehicles to parking facilities on
or within said land, all easements and rights-of-way now or
hereafter affecting said land, royalties and all rights
appertaining to the use and enjoyment of said land, including,
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without limitation, alley, drainage, mineral, water, oil and gas
rights (said land and/or leasehold aestate, together with the
Building, the property and other rights, privileges and interests
ancumbered or conveyed hereby, are hereinafter collectively
referred to as the "Premises");

TOGETHER with all fixtures and articles of personal property and
all appurtenances and additions thereto and substitutions or
replacements thereof, owned by Mortgagor and now or hereafter
attached to, contained in, or used in connection with the
Premises or placed on any part thereof, though not attached
thereto, and all proceeds thereof including, but not limited to,
all scrzons, awnings, shades, blinds, curtains, draperies,
carpets, rugs, furniture and furnishings, heating, lighting,
plumbing, -ventilating, air conditioning, refrigerating,
incineratiiy and elevator plants, stoves, ranges, vacuum cleaning
systems, caii vystems, sprinkler systems and other fire
prevention and ertinguishing apparatus and materials, motors,
machinery, pipes, appliances, equipment, fittings and fixtures,
and the trade name, good will and books and records relating to
the business operatcu on the Premises, excepting only such of the
foregoing items of persounal property as are property of any
lessee or tenant of the Premises all as described in a separate
lease agreement between MNoitgagor and such lessee or tenant.
Without limiting the foregeira, Mortgagor hereby grants to
Mortgagee a security interest ir all of Mortgagor'’s present and
future "fixtures," "equipment,' "proceeds," "accounts" and
"general intangibles" (as said gquoted terms are defined in the
Uniform Commercial Code of the State wherein the Praemises is
located) (the Premises and said fixcuras and articles of personal
property and said "fixtures," "equipmen’.," "proceads," "accounts'"
and "general intangibles" encumbered aid czcnveyed hereby are
hereinafter sometimes called the "Mortgagud Property") and
Mortgagee shall have, in addition to all rights and remedies
provided herein, and in any other agreements, coumitments and
undertakings made by Mortgagor to Mortgagee, all of the rights
and remedies of a "secured party" under the said Uniform
Commercial Cocde. To the extent permitted under applicable law,
this Mortgage shall be deemed to be a "security agrecuent!t (as
defined in the aforesaid Uniform Commercial Code). If che lien
of this Mortgage is subject to a security interest coverinz any
such personal property, then all of the right, title and interest
of Mortgagor in and to any and all such property including
“"equipment," "procaeeds,” "accounts,” and "general intangibles,"
is hereby assigned to Mortgagee, together with the baenefits of
all deposits and payments now or hereafter made tharaon by

Mortgagor;

TOGETHER with all leases, subleases, licensaes, concessions,
agreements for the use of movable carts, concession agreocmants,
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kiosks, kiosk agreements, reciprocal and easement agreements,
supplemental agreements, rental contracts and other agreements
and arrangements, now existing (or hereafter entered into,
relating to the use or occupancy of, or affecting the Premisges,
togather with all guarantees, surety agraements, modifications,
extensions and renewals thereof which now exist or may hereafter
be made (collectively, the "Leasaes" and individually a "Lease")
and all right, title and interest of Mortgagor thereundaer,
including, without limitation, cash and securities deposited
thareunder, license fees and concession fees, now or hereafter
held by Mortgagor in connection with the Mortgaged Property, the
right to receive and collect the rents, issues and profits
payabls thereunder, and any award, distribution, dividend,
payment £f claim, or other payment made hereafter to Mortgagor in
any courti proceeding involving any of the lessees, payors, or
obligors urder any Leases in any bankruptcy, insolvency or
reorganizaticn nroceedings in any state or federal court, and any
all payments made by lessees or payors or obligors in lieu of
rent or other paivwents under the Leases;

TOGETHER with all unsarned premiums, accrued, accruing or to
accrue under insurance policies now or hereafter obtained by
Mortgagor and all preocesds,of the conversion, voluntary or
involuntary, of the Mortgarged Property or any part thereof into
cash or liquidated claims, i7zluding, without limitation,
proceeds of hazard and title inzurance and all awards and
compensation heretofore and heraearter made to the present and all

subsequent owners of the Mortgaged Property by any governmental
or other lawful authorities for the t¢aking by eminent domain,
condemnation or otherwise, of all or zry part of the Mortgaged
Property or any easement therein, including awards for any change
of grade of streets;

TOGETHER with all right, title and interest o? Mortgagor in and
to all extensions, improvements, betterments, ceiiewals,
substitutes and replacements of, and all additicns and
appurtenances to, the Mortgaged Property, hereafts: acquired by,
or released to, Mortgagor or constructed, assembled or placed by
Mortgagor on the Mortgaged Property, and all conversiurs of the
security constituted thereby, immediately upon such acquirition,
release, construction, assembling, placement or conversicn.as
the case may be, and in each such case, without any further
mortgage, conveyance, assignment or other act by Mortgagor, shall
become subject to the lien of this Mortgage as fully and
completely, and with the same effect, as though now owned by
Mortgagor and specifically described herein.

TO HAVE AND TO HOLD the Mortgaged Property unto Mortgagee and its
successors and assigns until the Indebtedness is satisfied in

full.
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The Indebtedness is also secured by that certain mortgage of even
date herewith made by Mortgagor for the benefit of Mortgageae
encumbering certain property in Montgomery, Alabama, as mora
particularly described therein (the "Montgomery Mall Mortgage').

ARTICLE I
Covenants of Mortgagor
Mortgagor covenants and agrees with Mortgages as follows:

Section 1.1. Payment of the Indebtedness. Mortgagor will
punctually pai the Indebtedness in immediately available funds as
provideu nerein and in the Note, all in the coin and currency of
the Unitacd States of America which is legal tender for the
payment ot nublic and private debts.

Section 1.2, Title %o the Mortaaged Proporty. Mortgagor

hereby covenants and agrees that: (i) it has good and marketabla
title to the Mortgarod Property subject only to tlicse items
listed on Exhibit ¢ a*tached hereto and by this reference made a
part hereof (the "Fermjcted Exceptions"); (ii) it has full power
and lawful authority tc encumber the Mortgaged Property in the
manner and form herein set forth; (iii) it will own all fixtures
and articles of personal przrerty now or hereafter affixed and/or
used in connection with the Frermises, including any substitutions
or replacements thoreof, (exceptiing only such items of personal
property owned by any lessee or terant of the Mortgaged Property
as described in any lease or rental unreement batween Mortgagor
and such lessee or tenant) free and c)ear of liens and claims;
(iv) this Mortgage is and will remain a /'valid and enforceable
first lien on the Mortgaged Propaerty; and {v) it will preserve
such title, and will forever warrant and defead the same to
Mortgagee and will forever warrant and defeiid the validity and
priority of the lien hereof against the claime ¢i all persons and

parties whomsoaever,

Section 1.3. Maintenance of the Mortgaged Propert’.
Mortgagor shall maintain the Mortgaged Property in gour repair,
shall comply with the requirements, regulations, rules,
ordinances, statutes, orders and decrees of any governmeatzl
authority or court jurisdiction claiming jurisdiction over the
Premises (collectively, the "Requirements" and individually a
"Requirement") within thirty (30) days after an order containing
such requirement has been issued by any such authority; provided,
however, that if Mortgagor’s failure to comply with such
Requirement is susceptible of cure but cannot with diligence be
cured within such thirty (30) day period and Mortgagor provides
written notice to Mortgagee within such thirty (30) day period
stating that such matter is unable to be cured within such thirty
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(30) day period and describing the steps being taken in
connection therewith, such failure to comply shall not constitute
a default hereunder if and so long as Mortgagor commences to cure
such matter within such thirty (30) day period and diligently
proceeds to cure such matter within a reasonable time not to
exceed 180 days after Mortgagor’s receipt of such order.
Mortgagor shall permit Mortgagee to enter upon the Premises and
inspect the Mortgaged Property at all reasonable hours and with
prior notice. Mortgagor shall not, without the prior written
consent of Mortgagee, threaten, commit, permit or suffer to occur
any waste, material alteration, demolition or removal of the
Mortgaged Property or any part thereotf; provided, however, that
fixtures and articles of personal property may be removed from
the Premjzes if Mortgagor concurrently therewith replaces same
with simila: items of equal or greater value and utility, free of
any lien, clisrge or claim of superior title. Mortgagor shall
maintain the #icrtgaged Property as an independent tax parcel.

/

Section 1.4.  -Insurance; Restoration. Mortgagor shall
maintain in all resyects satisfactory to Mortgagee, including
(1) "all risk" insursince with coverage in an amount not less than
the replacement cost of the Mortgaged Property; (ii) use and
occupancy insurance witii cespect to rental income with coverage
in an amount not less thai tivelve months anticipated gross rental
income; and (iii) comprehensiva genaral liability insurance with
coverage in an amount not less “iian $5,000,000 for bodily injury
and/or property damage liability per occurrence. In addition,
Mortgagee may require Mortgagor to carry such other insurance on
the buildings and improvements now ‘oz -hereafter located within
the Premises, in such amounts as may from time to time bo
reasonably required by institutional landers, against insurable
casualties (including risks of earthquake) which at the time are
commonly insured against in the case of promises similarly
situated, due regard being given to the site ond the type of the
bullding, the construction, location, utilities and occupancy or
any replacements or substitutions theraefor. Mortgagee may
require Mortgagor to additionally keep tha buildinys,
improvements and equipment located therein and thereon now or
hereafter located on the Premises insured against loss oy flood
if the Premises are located in an area identified by the
Secraetary of Housing and Urban Development as an area havirg
special flood hazards and in which flood insurance has been made
available under the National Flood Insurance Act of 1968 (and any
successor act thereto) in an amount at least egual to the
outstanding Indebtedness or the maximum limit of coverage
avallable with respect to the buildings under said Act, whichaver
is less, and will assign and deliver the policy or policies of
such insurance to Mortgagee, which policy or policies shall have
endorsed thereon the standard New York (or local equivalent)
mortgagee clause in the name of Mortgagee, sc and in such manner
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and form that Mortgagee and its successors and assigns shall at
all times have and hold said policy or policies as collateral and
further security for the payment of the Indebtedness until the
full payment of the Indebtedness. In addition, from time to
time, upon the occurrence of any change in the use, operation or
value of the Premises, or in the availability of insurance in the
area in which the Premises arae located, Mortgagor shall use its
best efforts to obtain such additional amounts and/or such other
kinds of insurance as Mortgagee may reasonably require, within
five (5) days after demand by Mortgagee, and if Mortgagee is
unable to obtain such insurance at commercially reasonable rates
within such five (5) day period after diligently attempting to do
so, Morigagee shall extend such five (5) day period for a
reasonablz period not to exceed fifteen (15) days in total.

Otherwise, Mortgagor shall not take out any separate or
additional irsurance which is contributing in the event of loss
unless it is properly endorsed and otherwise satisfactory to
Mortgagee in all raspects. The proceeds of insurance paid on
account of any damayge or destruction to the Premises or any part
thereof shall be paid over to Mortgagee to be applied as
hereinafter provided. /Notwithstanding the foregoing, in case of
loss, Mortgagor shall havs the right to settle any claim filed
for Fifty Thousand Dollars {$50,000) or less and directly apply
the proceeds to restoration «f the Mortgaged Property, provided
that Mortgagee shall have thu right to settle any claims that
Mortgagor has not settled on oi' before ninety (90) days after the
date of such loss, however, if such claim cannot reasonably be
settled within said ninety (90) day period and Mortgagor provides
written notice to Mortgagee within sguch ninety (90) day period
stating such claim cannot reascnably ke settled within such
ninety (90) day periocd and describing the steps baing taken in
connection therewith, then Mortgagor shall hzve an additional
ninety (50) days to settle such claim so lcng as Mortgagor
diligently and in good faith pursues such settisment.

(a) Mortgagee shall allow all or a portion ¢r any insurance
proceeds it may receive pursuant to this Section 1./ to be used
for the restoration of the Premises, subject to the sufisfaction
of the conditions set forth in this Section 1.4. All iraurance
proceeds received by Mortgagee shall be held in an interest
bearing account with a title insurer selected by Mortgagec in the
name and under the control of Mortgagee. In order for such
proceeds to be used for the restoration of the Premises, such use
of the proceeds shall be governed as hereinafter provided,

(1) In the event of damage or destruction to the
Premises, Mortgagor shall give prompt written notice thereof
to Mortgagee and shall promptly commence and diligently
continue to perform repair, restoration and rebuilding of the
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Premises 80 damaged or destroyed (hereinafter referred to as
the "Work") to rastore the Pramises in full compliance with
all legal requirements and so that the Premises shall be at
least equal in quality and general utility as they wers prior
to the damage or destruction, and if the Work to be done is
structural or if the cost of the Work as estimated by
Mortgagee shall exceed Fifty Thousand Dollars ($50,000)
(hereinafter referred to as "Major Work"), then Mortgagor
shall, prior to the commancement of the Work, furnish to
Mortgagee: (1) if in Mortgagee’s reascnable judgment plans
are required to complete the Work, complete plans and
spacifications for the Work (approved by all governmental
autirorities whose approval is required), for Mortgagee’s
appreval, which approval shall not be unreascnably withheld.
Said pluns and specifications shall bear the signad approval
thereof ky an architect reasonably satisfactory to Mortgagee
(hereinaftor referred to as the "Architaect") and shall be
accompanied b the Architect’s signed estimate, bearing the
Architect’s =cal, of the entlire cost of completing the Work;
(2) certified cr photostatic copies of all parmits and
approvals required bv law in connection with the commancement
and conduct of the Work; and (3) if reasonably required by
Mortgagor and to the ‘eitent available at commercially
reasonable rates, a su.etv bond for and/or guaranty of the
payment for and completiin of, the Work, which bond or
guaranty shall be in form satisfactory to Mortgagee and shall
be signed by a surety or sureties, or guarantor or

guarantors, as the case may Le, who are acceptable to
Mortgagee and qualified to do curiness in the state in which
the Premises are located, and in ar amount not less than 100%
of the Architect’s estimate of the 2itire cost of completing
the Work, less the amount of insurancs: proceeds, if any, then
held by Mortgagee for application toward the cost of the
Work.

(i1) Except as required in the case of zn emergency to
the extent reasonable and prudent or as required under leases
of space in the Premises (in which case Mortgagor shall
promptly notify Mortgagee thereof), Mortgagor shali «nt
commence any of the Work until Mortgagor shall have. complied
with the applicable requirements referred to in subparioraph
(1) above, and after commencing the Work, Mortgagor shatl
perform the Work diligently and in good faith in accordance
with the plans and specifications referred to in subparagraph
(1) above, if applicable.

(iil) Mortgagee may, at its option, engage an architect
to inspect any structural components of the Work and the fees
and expenses of such architect shall be reimbursed to
Mortgagee., With respect to the non-structural components of
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the Work, Mortgagee may, at is option, cause such Work to be
inspected by an employee of Mortgagee and all out-of-pocket
expenses incurred in connection with such inspections shall
be reimbursed to Mortgagee. All insurance proceeds recovered
by Mortgagee on account of damage or destruction to the
Premises less the cost, if any, to Mortgagse of such recovery
and of paying out such proceeds (including reascnable
attorneys’ fees and reascnable out-of-pocket costs allocable
to inspecting the Work and the plans and specifications
therefor), shall, upon the written requaest of Mortgagor, be
applied by Mortgagee to the payment of the cost of the Work
referraed to in subparagraph (i) above and shall be paid out
not rore frequently than monthly to Mortgagor and/or, at
Mortgaaee’s option exercised from time to time, directly to
the cOncractor, subcontractors, materialmen, laborers,
enginercs. architects and other persons rendering saervices or
materials ¢or the Work, as said Work progresses except as
otherwise hecninafter provided, but subject to the following
conditions, 2ny of which Mortgagee may waive:

1, Tre Project can ba restcred and rebullt to an
economically viable condition at least equal to its
original condicvion immediately prior to such casualty no
later than ninety (9n) days prior to the Maturity Date
(as defined in the i'Gte).

2. The initial =e*tlement of such claim shall
have been approved by Mcrigagor and thersafter no
changed circumstances shal) arise which shall cause the
disbursed or available proceura of such insurance,
together with any additional ‘amzunts deposited by
Mortgagor, in Mortgagee’s reasonzplie judgmant to be
insufficient pay for the complet.ion of such restoration,

3. Each request for payment sha'l be made on
saven (7) days’ prior written notice tu Mortgagee and
shall be accompanied by a certificate of the Architect
if one be required under subparagraph (i) «bove,
otherwise by a managing general partner or chiel
financial officer of Mortgagor, stating (x) thrr-all of
the Work completed to date has been done in compliance
with the approved plans and specifications, if any be
required under said subparagraph (ii), and in accordance
with all provisions of law and any agency having
jurisdiction over the Mortgaged Property; (y) tha sum
regquested is justly due to, the contractor,
subcontractors, materialmen, laborers, engineers,
architects or other persons rendaring services or
materials for the Work (and giving a briaef description
of such services and materials), and that when added to
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all sums, if any, previously paid out by Mortgagee does
not exceed the value of the Work done to the date of
such certificate; and that the amount of such proceeds
remaining in the hands of Mortgagee will be sufficient
on completion of the Work to pay for the same in full
(and giving in such reasonable detail as Mortgagee may
require an estimate of the cost of such completion);

4. Each request shall be accompanied by waivers
of liens satisfactory to Mortgagee covering that part of
the Work previously paid for, if any, and by a search
prepared by a title company or licaensed abstractor or by
other evidence satisfactory to Mortgagee, and thore
zhall not have been filed with respect to the Premises
4ny notice of contract, mechanic’s lien or other lien or
irstrument for the retention of title in respect of any
part of the Work which has not been discharged of record
and nv szncumbrances shall exist on or affecting the
Premisas other than the Permitted Exceptions;

5. Leases demising, in the aggregate, greater
than 5,000 square feet of space in the Premises shall
not have been cencelled, nor contain any still
exercigable right to cancel, due to such damage or
destruction;

6. There shall be no default on the part of
Mortgagor under this Mortygage or the Note or any other
instrument securing the sare; and

7. The regquest for any payment after the Work has
been completed shall be accompanisd by a copy of any
certificate or certificates requires by law to render
occupancy of the Premises legal.

Upon completion of the Work and paymen: in full
therefor, or upon failure on the part of Mortcagor promptly
to commence or diligently to continue the Work, anid to
complete the Work prior to the Maturity Date (as-ustined in
the Note) or at any time upon request by Mortgagor, .idortgagee
may apply the amount of any such proceeds then or thersafter
in the hands of Mortgagee to the payment of the Indebtiadness,
provided, however, that nothing herein contained shall
prevent Mortgagee from applying at any time the whole or any
part of such proceeds to the curing of any default under this
Mortgage or the Note,

(iv) In the event the work to be done is not Major Work
as determined by Mortgagee, then the net insurance proceeds
held by Mortgagee for application thereto shall be paid to
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Mortgagor by Mortgagee upon completion of the Work, subject
to the provisions of the foregoing subparagraphs (i), (ii)
and (iii) except those which arae applicable only if the Work
to be done is Major Work as determined by Mortgagee.

(v) If within ona hundred twenty (120) days (or within
one hundred eighty (180) days if Mortgagor is acting
diligently) after the occurrence of any damage or destruction
to the Premises requiring Major Work in order to restore the
Premises, Mortgagor shall not have submitted to Mortgagee and
received Mortgagee’s approval of plans and specifications for
the repair, restoration and rebuilding of the Premises 8o
daraved or destroyed (approved by the Architect and by all
govarnmental authorities whose approval is required), or if,
after such plans and specifications are approved by all such
governrertal authorities and Mortgagee, Mortgagor shall fail
to commernci promptly such repair, restoration and rebuilding,
or if ther@aiter Mortgagor falls diligently to continue such
repair, restoration and rebuilding or is delinquent in the
payment to mechanics, materialmen or others of the costs
incurred in coniiection with such Work, or, in the case of any
damage or destructlon not Major Work, as determined by
Mortgagee in order tc-restore the Premises, if Mortgagor
shall fail to repair, rastore and rebuild promptly the
Premises so damaged or -Jzatroyed then, in addition to all
other rights herein set lorth, and after giving Mortgagor ten
(10) days’ written notice Hf the nonfulfillment of one or
more of the foregoing conditions, Mortgagee, or any lawfully
appointed receiver of the Premiras, may at their respective
options, perform or cause to be psrformed such repair,
restoration and rebuilding, and muy take such other steps as
they deem advisable to perform sucn repair, restoration and
rebuilding, and Mortgagor hereby waives, for Mortgagor and
all others holding under Mortgagor, any <laim against
Mortgagee and such receiver arising out 0? znything done by
Mortgagee or such receiver pursuant hereto, and Mortgagee may
apply insurance proceeds (without the need to fulfill any
other requirements of this Section 1.4) to reimburse
Mortgagee, and/or such receiver, for all amounts-aspended or
incurred by them, respectively, in connection witn/the
performance of such Work, and any excess costs shall be paid
by Mortgagor to Mortgagee upon demand together with iaterest
computed at the Default Rate (as defined in the Note) and
such amounts shall be additional indebtedness secured hereby.

(b) Mortgagor shall (i) provide public liability insurance
with respect to the Premises providing for limits of liability of
not less than $5,000,000 per occurrence for both injury to or
death of a person and for property damage, and (il) unless
Mortgagee agrees otherwise in writing, provide rent insurance in

c0otLg
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an amount at least equal at all times to the annual rent roll of
the Premises.

J

(¢) All insurance policies required pursuant to this
Section 1.4 shall be endorsed to name Mortgagee as an insured
thereunder, as its interest may appear, with loss payable to
Mortgagee, without contribution, under a standard Naw York (or
local equivalent) mortgagee clause, All such insurance policies
and endorsements shall be fully paid for and contain such
provisions and expiration dates and be in such form and issuad by
such insurance companies licensed to do businass in the Stats
where the Premises are located, with a rating of "A-IX" or better
as estzplished by Best’s Rating Guide or an equivalent rating
with such other publication of a similar nature as shall be in
current use, as shall be approved by Mortgagee. Without limiting
the foragoinec, each policy shall provide that such policy may not
be cancellea o materially changed except upen thirty (10) days’
prior written zi0oiice of intention of non-renewal, cancellation or
material change’ t.o- Mortgagee and that no act or thing done by
Mortgagor shall inva)idate the policy as against Mortgagee. 1In
the ovent Mortgagor-fails to maintain insurance in compliance
with this Section 1.4, mMurtgagee may, but shall not ba obligated
to, obtain such insuranhce-and pay the promium therefor and
Mortgagor shall, on deman? -reimburse Mortgagee for all sums,
advances and expenses incur:rd in connection therewith together
with interest thereon computcud »t the Default Rate. Mortgagor
shall deliver copies of all original policies, certified by the
insurance company or authorized zgnnt as being true copies to
Mortgagee together with the endorssmants thereto required
hereunder, except that only a certificate shall be required with
respect to public liability insurance. /Notwithstanding anything
to the contrary contained herein or inany-ather provision of
applicable law of any other State, the proceeds of insurance
policies coming into the possession of Mortyzgee shall not be
deemed trust funds and Mortgagee shall be entitiiud to dispose of
such proceeds as herein provided.

Section 1.5. Maintenance of Existenca. Mortgacor will, so
long as it is owner of the Mortgaged Property, do all cliings
necessary to preserve and keep in full force and effect )ts
existence, franchises, rights and privileges under the iuwi of
the state of its incorporation, or formation, as the case aty ba,
and will comply with all Requiremants applicable to Mortgagor or
to the Mortgaged Property or any part thereof.

Section 1.6, Taxes and other Charges. (a) Mortgagor shall
pay and discharge when due all taxes of every kind and nature,
water rates, sewer rents and assessments, laevies, permits,
inspection and license fees and all other charges imposed upon or
assessed against the Mortgaged Property or any part thereof or
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upon the revenues, rents, issues, income and profits of the
Premises or arising in respect of the occupancy, use or
possession thereof and, unless Mortgagor is making monthly
deposits with Mortgagee in accordance with Section 1,14 hereof,
Mortgagor shall exhibit to Mortgagee within five (5) days after
the same shall have been received, validated receipts showing the
payment of such taxes, assessments, water rates, sewer rents,
levies, fees and other charges which may be or become a prior
lien on the Mortgaged Property. Mortgagee shall promptly provide
to Mortgager any receipts received by Mortgagee evidencing the
payment of real estate taxes for the Premises. Should Mortgagor
default in the payment of any of the foregoing taxes,
assessrants, water rates, sewer rents, or other charges,
Mortgagee may, but shall not be obligated to, pay the same or any
part ther¢o’ and Mortgagor shall, on demand, reimburse Mortgagse
for all amcurts so pald together with interest computed at the
Default Rate ard such amounts shall be additional indebtedneus

secured heraby.

(b) Nothing ir this Section 1.6 shall require the payment or
discharge of an obligation imposed upon Mortgagor by
subparagraph (a) of thl!s Section 1.6 so long as Mortgagor shall
in good faith and at it Gvn expense contest the same or the
validity thereof by approprinte legal proceedings which
proceedings must operate to jravent the collection thereof or
other realization thereon ana tlic sale or forfeiture of the
Mortgaged Property or any part thereof to satisfy the same;
provided that during such contest linrtgagor shall, at the option
of Mortgagee, provide security sat.isiactory to Mortgagee,
assuring the discharge of Mortgagor’s ciligation hereunder and of
any additicnal interest charge, penalty <r expense arising from
or incurred as a rasult of such contest; 7znd provided, further,
that if at any time payment of any obligatio: imposed upon
Mortgagor by subsection (a) of this Section (.6 shall become
necessary to prevent the delivery of a deed ccnveying the
Mortgaged Property or any portion therecf becauve of non-payment,
then Mortgagor shall pay the same in sufficient tine to prevent
the delivery of such deed.

Section 1.7. Mechanics’ and Qther Liens. Mortgagor zhall
pay, from time to time when the same shall become dua, all vlaims
and demands of mechanics, materialmen, laborers, and others
which, if unpaid, might result in, or parmit the creation of, a
lien on the Mortgaged Property or any part thereof, or on the
revenues, rents, issues, income or profits arising thorefrom and,
in general, Mortgagor shall do, or cause to bo done, at the cost
of Mortgagor and without expense to Mortgageae, everything
necessary to fully preserve the lien of this Mortgage.
Notwithstandling the foregoing, Mortgagor shall ba parmitted to
contest in good faith any such claims and demands provided that
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it diligently pursues any such matters and provides to Mortgagae
title insurance coverage or a bond with respect to such matters
reasonably satisfactory to Mortgagee. In the avent Mortgagor
fails to make payment of such claims and demands or insure over
or bond over such claim and demands in the matter provided in the
immediately preceding sentence, Mortgagee may, but shall not be
obligated to, make payment thereof, and Mortgagor shall, on
demand, reimburse Mortgagee for all sums so expended together
with interest computed at the Default Rate.

Section 1.8. Condemnation Awards. Mortgagor, immediately

upon obtaining knowledge of the institution of any proceedings
for ths condemnation of the Premiwes or any portion thereof (or
other prroceedings in lieu thereof), will notify Mortgagee of the
pendency af such proceedings. Mortgagee may participate in any
such procazdings and Mortgagor from time to time will deliver to
Mortgagee all instruments requested by the Mortgagee to parmit
such participacjon. All awards and compensation for the taking
or purchase in lisu thereof, of the Premises or of any part
thereof, are hereby ¢ssigned to and shall be paid to Mortgagee,
Mortgagor hereby autrorizes Mortgagee to collect and receive such
awards and compensatiorn, to give proper receipts and acquittances
therefor and in Mortgagee s sole discretion to apply the same
toward the payment of the Iniebtedness, notwithstanding the fact
that the Indebtedness may no.-then be due and payable, or to the
restoration of the Premises.  Is-the event that any portion of
the condemnation awards or compensation shall be used to reduce
the Indebtedness, the same shall bs applied to the then unpaid
installments of principal due under the Note in the inverse order
of their maturity, such that the regule: payments under the Note
shall not be reduced or altered in any nsnner. Mortgagor, upon
request by Mortgagee, shall make, execute and deliver any and all
instruments requested for the purpose of confirming the
assignment of the aforesaid awards and compensation to Mortgagee
free and clear of any liens, charges or encumrcaices of any kind
or nature whatsoever. Mortgagee shall not bas limited to the
interest paid on the proceeds of any award or compansation, but
shall be entitled to the payment by Mortgager of interest at the
applicable rate provided for herein or in the Note.

If, in Mortgagee’s sole judgment, the Building can be rabuilt
or restored to be economically viable no later than ninety (90)
days prior to the Maturity Date (as defined in the Note),
Mortgagor determines that the condemnation awards and/or
compensation, together with amounts deposited with Mortgagee by
Mortgagor, are sufficient to rebuild or restore the Building and
all conditions set forth in Section 1.4, other than Section
1.4(a)(iii) (1) have been satisfied, then Mortgagor shall have the
right to receive disbursemants of any condemnation awards and/or
compensation to rebuild or restore the Premises in the manner and
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under the same conditions as is provided in Section 1.4 hereof
for the payment of insurance proceeds.

section 1.9. Mortgage Authorized. Mortgagor hereby warrants
and represents that the execution and delivery of this Mortgage,
the Note and all documents evidencing or securing the
Indebtedness have been duly authorized and that there is no
provision in its partnership agreement as same may have baen
amended, requiring further consent for auch action by any other
entity or person; it is duly organized, validly existing and in
good standing under the laws of the state of its formation and
has (a) all necessary licenses, authorizations, registrations and
approveix and (b) full power and authority to own its propertles
and carry-on its business as presently conducted; and the
execution and delivery by and performance of its obligations
under this crtgage, the Note and the other Security Documents
will not resul® in Mortgagor being in default under any provision
of its partneruhip agreement, as the same may have bsen amended,
or of any mortgare, credit or other agreement to which it is a
party, or any law, ordar, writ, injunction or decree of any court
or governmental authocity.

o

Section 1.10, GCosus .of Defonding and Upholding the Lien. If
any action or proceeding lr commenced to which actioen or

proceeding Mortgagee is made a party or in which it becomes
necessary to defend or uphold tha lien of this Mortgage,
Mortgagor shall, on demand, re.mburse Mortgagee for all expenses

(including, without limitation, :‘eisonable attorneys’ fees and
reasonable appellata attorneys’ fearj incurred by Mortgagee in
any such action or proceeding. In &ny action or proceeding to
foreclose this Mortgage or to recover ¢oc¢ collect the
Indebtedness, the provisions of law reiating to the recovering of
costs, disbursements and allowances shall przvail unaffected by

this covenant.

Section 1.11. Additional Advances and DRispurs .
Mortgagor shall pay when due all payments and choiges on all
liens, encumbrances, ground and other leases, and sucurity
interests which may be or become superior or inferler 4o the lien
of this Mortgage, and in default thereof, Mortgagee shz}l have
the right, but shall not be obligated, to pay, without rotice to
Mortgagor, such payments and charges and Mortgagor shall, ¢a
demand, reimburse Mortgagee for amounts so paid and all costs and
expenses incurred in connection therewith together with interest
thereon at the Default Rate from the date such payments and
charges are so advanced until the same are paid to Mortgagee in
good and immediately available funds. In addition, upon default
of Mortgagor in the performance of any other terms, covenants,
conditions or obligations by it to be performed under any such
prior or subordinate lien, encumbrance, lease or security
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interest, Mortgagee shall hava the right, but shall not be
obligated, to cure such default in the name and on behalf of
Mortgagor. All sums advanced and expenses incurred at any time
by Mortgagee pursuant to this Section 1.1l or as otherwise
provided under the terms and provisions of this Mortgage or under
applicable law shall bear interest from the date that such sum is
advanced or expense incurred, to and including the date of
reimbursement, computed at a rate equal to the Default Rate.
Mortgagor agrees that any such charge shall not be deemed to be
additional interest or a penalty, but shall be deemed to be
liguidated damages because of the difficulty in computing the
actual amount of damages in advance, and all such advances or
disburraments together with interest thereon as provided in this
Section 1.11 shall be secured by the lien of this Mortgage.

Sectiorn 1.12. Costs of Enforcement. Mortgagor agrees to

bear and pay ‘al) expenses (including reasonable attorneys’ fees
and reasonable apnellate attorneys’ fees) of or incidental to the
enforcement of ary provision hereof, or the enforcement,
compromise or settlanant of this Mortgage or the [ndebtedness,
and for the curing threreof, or for defending or asserting the
rights and claims of Mortyagee in respect thereof, by litigation
or otherwise. All rightr and remedies of Mortgngee shall be
cumulative and may be exerzised singly or concurrently.
Notwithstanding anything heriin contained to the contrary,
Mortgagor: (a) HEREBY WAIVES TxidL BY JURY; (b) will not (i) at
any time insist upon, or plead, or in any manner whatever claim
or take any benefit or advantage ol -any stay or extension or
moratorium law, any exemption from syacution or sale of the
Mortgaged Property or any part thereo{, wherever enacted, now or
at any time hereafter in force, which m»y affect the covenants
and terms of performance of this Mortgage nor (il) claim, take
or insist upon any benefit or advantage or-»:iv law now or
hereafter in force providing for the valuation or appraisal of
the Mortgaged Property, or any part thereof, prior to any sale or
sales thereof which may be made pursuant to any pravision herein,
or pursuant to the decree, judgment or order of arny caurt of
competent jurisdiction, nor (iil) after any such sale or sales,
claim or exarcise any right under any statute heretotole or
hereafter enacted to redeem the property so sold or any.part
thereof (Mortgagor hereby irrevocably waives all rights cf
redemption pursuant to the provisions of Section 15-1601(b; of
the Illinois Mortgage Foreclosure law, as amended from time to
time [the "Act"]); (c) hereby expressly waives all benefit or
advantage of any such law or laws raferred to in Subsection (b)
immediately above; (d) covenants not to hinder, delay or impeda
the execution of any power hereln granted or delegated to
Mortgagee, but to suffer and permit tho execution of every power
as though no such law or laws had been made or enacted; and

(e) hereby consents and agrees not to seek, sue for or avail
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itself of any automatic stay granted pursuant to 11 U.S.C., § 362,
and agrees to terminate any such stay or injunction which has
been granted. Mortgagor, for itself and all who may claim under
it, waives, to the extent that it lawfully may, all right to have
the Mortgaged Property marshaled upon any foreclosure hereof,

Section 1.13. Mortgage Taxes. Mortgagor shall pay any and
all taxes, charges, filing, registration and recording fees,
excises and levies imposed upon Mortgagee by reason of its
ownership of the Note or this Mortgage or any mortgage
supplemental hereto, any security instrument with respect to any
fixtures or personal property owned by Mortgagor at the Premises
and anv instrument of further assurance, other than income,
franchise and doing business taxes, and shall pay all stamp taxes
and other vaxes required to be paid on the Note. In the event
Mortgagor rails to make such payment within five (5) days after
written notira thereof from Mortgagee, then Mortgagee shall have
the right, but- s%all not be obligated, to pay the amount due, and
Mortgagor shall, en demand, reimburse Mortgagee for said amount,
together with intercst at the Default Rate computed from the date

of payment by Mortgacae.

Section 1.14. Esciow Reposits. Mortgagee hereby requires
that Mortgagor deposit witn Mortgagee, monthly, one-twelfth
(1/12th) of the annual charyzs for real estate taxes and
assessments, if any, on the lortaaged Property and Mortgagor
shall, accordingly, make such (eposits. In addition, Mortgagor
shall simultaneously therewith dapnsit with Mortgagee a sum of
money which together with the mont!ily installments aforementioned
will be sufficient to make each of tne »nayments aforementioned on
the date such payments are due. Should said charges not be
ascertainable at the time any deposit is rsguired to be made with
Mortgagee, the deposit shall be made on tae rasis of the charges
for the prior year, and when the charges ara iixed for the then
current year, Mortgagor shall deposit any dericizncy with

Mortgagee.

All funds sc deposited with Mortgagee shall be held by it
without interest, may be commingled by Mortgagee with-Jim general
funds and, provided that no Event of Default (as heraeira’ter
defined) shall have occurred, shall be applied in paymen’ of the
charges aforementioned when and as payable, to the extent
Mortgagee shall have such funds on hand. Should an Event of
Default occur, the funds deposited with Mortgagee, as
aforementioned, may be applied in payment of the charges for
which such funds shall have been deposited or to the paymant of
the Indebtedness or any other charges affecting the sacurity of
Mortgagee, as Mortgagee sees fit, but no such application shall
be deemed to have been made by operation of law or otherwise
until actually made by Mortgagee as herein provided. If deposits
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are being made with Mortgageo, Mortgagor shall furnish Mortgages
with bills for the charges for which such deposits are required
to be made hereunder and/or such other documents necessary for
the payment of same, at least fifteen (15) days prior to the date
on which the charges first become payable. In the event
Mortgagor fails to pay any such amount, Mortgagee may, but shall
not be obligated to, make payment thereof, and Mortgagor shall,
on demand, reimburse Mortgagee for all suma so expended, together
with interest at the Default Rate computed from the date of

payment by Mortgagee.

Section 1.15. Financial Statements. Mortgagor shall furnish
a rent ¢ccll and a statement of the operations of the Property
preparad cn a cash basis to Mortgagee within twenty (20) days
after the end of each calendar month. Each such statament shall
be in scope ond detail reasonably satisfactory to Mortgages and
shall be certifjied by & principal officer or partner of
Mortgagor. In asdition, Mortgagor shall furnish a balance sheet
and a statement ¢f the operations of the Property prepared on a
cash basis, prepared and certified by an independant accounting
firm, to Mortgagee wicnin ninety (90) days after the end of each
fiscal yvear. In addit!on, contemporaneously therewith, Mortgagor
shall furnish to the Moirtgagee an annual financial statement of
Stuart Isen satisfactory tc Mortgagee in all respects. In
addition, Mortgagor shall, {xom time to time within fifteen (15)
days after request by Mortgagee, furnish to the Mortgagee othaer
information which Mortgagee shall reasonably require, all

certified by a financial officer ¢! Mortgagor. 1In addition,
Mortgagor shall permit Mortgagee tc¢ «xamine in the city whare
Mortgagor’s main office is located or et the Premises (at the
option of Mortgagee), such records, bools and papers of Mortgagor
which reflect upon its financial condition-and the income and
expense relative to the premises, and the buginess conducted

thereat.

Section 1.16. Restrictive Covenants. Excert as approved in
the annual budget, without the prior written consanc of
Mortgagee, Mortgagor shall not: (a) execute or permit to exist
any lease of all or a substantial portion of the Premisce except
for occupancy by the lessee thereunder; (b) modify any irase
affecting the Premises resulting in terms less favorable ‘than
those existing as of the date hereof; (c) discount any rencs or
collect the same for a period of more than one month in advance;
(d) cancel any lease affecting the Premises except upon the
default of the tenant thereunder; (e) execute any conditional
bill of sale, chattel mortgage or other security instruments
covering any furniture, furnishings, fixtures and equipment,
intended to be incorporated in the Premises or the appurtenances
therato, or covering articles of personal property placed in the
Premises or purchase any of such furniture, furnishings, fixtures
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and equipment so that ownership of the same will not vast
unconditionally in Mortgagor, fres from encumbrances on delivery
to the Premises; (f) further assign the leases and rents
affecting the Premises; (g) sell, transfer, convey or assign any
interest in the Mortgaged Property or any part thereof nor sall,
convey or transfer, or permit the sale, conveyance or transfer,
whether directly or indirectly, of all or any portion of, or any
legal, equitable or beneficial interest in, Mortgagor or any
person or entity controlling Mortgagor either directly or
indirectly; or (h) further encumber, alienate, hypothecata, grant
a security interest in or grant any other interest whatsoever in
the Mortgaged Property or any part thereof; or (i) execute any
furthe~ .eases of any portion of the Premises unless the form and
content ¢? such lease has been approved in writing by Mortgageo;
provided, bowever, that prior approval of Mortgagee shall not be
required frr (A) immaterial modifications of existing leases
which do not alfect the economic viability or income generating
capacity of the rFremises or the respective interest of Mortgagor,
Mortgagee or the tenants in the Premises, provided all such
modifications are to) leases which are in the form previously
approved by Mortgaguas, or (B) the execution of any new leases of
space within the Premises, provided any such leasas conform to
the leasing criteria setv T{orth on Exhibif D attached hereto or
the approved annual budgeti;, which shall be updated annually as
proposed by Mortgagor and approved by Mortgagea.

Notwicthstanding anything contained herein to the contrary,
Mortgagee hereby approves (i) tha cransfer by limited partners in
Mortgagor of their interests in Mortgagor to other limited
partners in Mortgagor, provided, however, that any such limited
partner having a three parcent (3%) or more interest in Mortgagor
may not transfer its interest in Mortgage: oxcept for transfers
to the heirs or the legatees of such partnar resulting from the
death of such partner, and (ii) the transfer of Mortgagor’s
interest in both (but not one) of the Mortgagud Property and the
Mortgaged Property described in the Mortgomery !all Mortgage to
Mayfair Joint Venture, an Illinois general partnurship which
shall be entirely owned (whether directly or indirecztly) by the
Class B limited partners of Mortgagor (ns defined in cliz limited
partnership agreement of Mortgagor) and whose affairs &4rell be
managed by Stuart Isen (whother directly or indirectly), provided
no Event of Default exists under the Note, this Mortgage cr the
other Security Documents and subject to the execution of an
agreement in form satisfactory to Mortgagee by Mayfair Joint
Venture assuming the obligations of Mortgagor under the Note,
this Mortgage and the other Security Documents and the
satisfaction of such other requirements as are customarily
imposed by Mortgagee in connection with loan assumptions
including the payment of reasonable attornaeys fees and costs and
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other out-of-pocket expenses of Mortgagee (but excluding the
payment of an assumption fee).

Section 1.17. Estoppel Certificate. Mortgagor, within ten
(10) days upon request, shall furnish to Mortgagee a written
statement, duly acknowledged, setting forth the amount due on
this Mortgage, the terms of payment and maturity date of the
Note, the date to which interest has been paid, whether any
offsets or defenses exist against the Indebtedness and, if any
are alleged to exist, the nature therecof shall be set forth in

detail.

section 1.18, Lease Information and Tenant Estoppel
Certificytag. Within ten (10) days after request by Mortgagee,
Mortgagor sprall furnish to Mortgagee a statement of all lease
securities duzosited by the tenants and copies of all leasaes not
theretofore a2iivered to Mortgagee, certified by Mortgagor.
Mortgagor shall furnish to Mortgagee an estoppel certificate from
each tenant entciina into a lease during the term of the Loan at
the time such tenart szcepts possession of its leased premises.

Section 1.19. JIndempity. Mortgagor hereby represents and
warrants that it has dealt with no broker, finder or like agent
in connection with the Indabtsdness. In addition to any other
indemnity provisions of thic mortgage, Mortgagor will indemnify
and hold Mortgagee harmless agzinst any loss or liability, cost
or expense, including, without limitation, any judgments,

reasonable attorney’s fees, costs-o¢ appeal bonds and printing
costs, arising out of or relating vts-any claim by any such
broker, finder or like agent who shali claim to have dealt with

Mortgagor.

Section 1.20. Mortgagge’s Pexrformance of .Refaulted Acts:
: H n Bills, In case

Mortgagor fails to perform any of its covenante ard agreements
herein or in the Note or any of the other Security Documents,
Mortgagee may, but need not, make any payment or perZarm any act
herein or therein required of Mortgagor, in any forn sad manner
deemed expedient, and may, but need not, make full or -pirtial
payments of principal or interest on any Prior Encumbralizes (as
hereinafter defined), if any, and purchase, discharge, corpromise
or settle any tax lien or other prior lien or title or claim
thereof, or redeem from any tax sale or forfeiture affecting the
Premises or contest any tax or assessment.

In the event Mortgagee shall elect, pursuant to this
Section 1.20, to undertake to perform Mortgagor'’s obligations for
restoration or rebuilding as required of Mortgagor by Section 1.4
or Section 1.8 of this Mortgage, Mortgagee shall not be required
to restore or rebuild the improvements to any greater extent than
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will be covered by available proceeds or estimated proceeds of
insurance or condemnation award. An estimate of available
proceeds may be made if at such time as Mortgagee is prepared to
arrange for plans, solicit bids, let a contract, or otherwise
proceed with restoration, the loss may not have been adjustad
with insurers or the court may not have finally determined the
amount of a condemnation award. If Mortgagee shall have expended
any amount for raestoration or rebuilding in excess of the actual
or estimated proceeds of insurance or condemnation award for the
purpose of such repair or replacement, the amount of such excess
("Excess Restoration Cost") so expended by Mortgagee shall
constitute additional indehtedness hereunder and shall be secured
by the ilen hereof.

]

All ‘aZvances, disbursements and expenditures (collectively
"advances") nmade by Mortgagee before and during foreclosure,
prior to salr, and where applicable, after sale, for the
following purpssss, including interest thereon at the Default
Rate, are hereilazfter referred tc as "Protective Advances";

(a) advance:s pursuant to this Section 1.20 and
Sections 1.4, 1.7,.3.11 and 1.13 of this Mortgage;

(b) Excess Res:cration Costs;

(c) advances in accordance with the terms of this
Mortgage to: (1) protect, [)reserve or restore the Premises;
(11) preserve the lien of tni!s Mortgage or the priority
thereof; or (iii) enforce this Mortgage, as reforred to in
Subsection (b) (5) of Section 15-1302 of the Act;

(d) payments of (i) when due- installments of principal,
interest or other obligations in acco:rdance with the terms of
any Prior Encumbrance; (ii) when due insztallments of real
estate taxes and assessments; (iii) other Zbligations
authorized by this Mortgage; or (iv) with court approval any
other amounts in connection with other liens, ‘encumbrances or
interests reasonably necessary to preserve the siatus of
title, all as referred to in the first paragraph cf this
Section 1.20 of this Mortgage and in Section 15-150% of the

Act;

(e) attorneys’ fees and other costs incurred in
connectlion with the foreclosure of this Mortgage as referred
to in Sections 15-1504 (d)(2) and 15~1510 of the Act and in
connection with any other litigation or administrative
proceeding to which the Mortgagee may be or become or be
threatened or contemplated to be a party, including probate
and bankruptcy proceedings, or in the preparation for the
commencement or defense of any such suit or proceeding;
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including filing fees, appralsers’ fees, outlays for
documents and expert evidence, witness fess, stenographer'’s
charges, publication costs, and costs (which may be estimated
as to items to be expended after entry of judgment) of
procuring all such abstracts of title, title charges and
examinations, foreclosure minutes, title insurance policies,
Torrens certificates, appraisals, and similar data and
assurances with respect to title and value as Mortgagee may
deem reasonably necessary aither to prosecute or defend such
suit or, in case of foreclosure, to evidence to bidders at
any sale which may be had pursuant to the foreclosure
judgment the true condition of the title to or the valus of

the Premises;

4

‘) Mortgagee’s fees and costs arising batween the
entry of ‘judgment of foreclosure and the confirmation hearing
as referrec to in Subsection (b) (1) of Section 15~1508 of

the Act;

(g) Mortgavee’s advances of any amount required to make
up a deficiency i deposits for ingtallments of Impositions,
as required of Mortgagor by Sections 1.6 and 1.14 of this

Mortgage;

(h) expenses deduckible from proceeds of sale reforrad
to in Subsections (a) and (=) of Section 15-1512 of the Act;

and

(1) expenses incurred any axpenditures made by
Mortgagee for any one or mora of tha following: (i) if the
Premises or any portion thereof ccnititutes ona or mors units
under a condominium declaration, asseraments imposed upon the
owner thereof; {(ii) if any of the Prenisrs consists of an
interest in a leasehold estate under a icsse or sublease,
rentals or other payments reguired to be race by the lessee
under the terms of the lease or sublease; (.ii) premiums upon
casualty and liability insurance made by Mortoagee whether or
not Mortgagee or a receaiver is in possession, i7 rsascnably
required, without regard to the limitation to maliitaining of
insurance in effect at the time any receiver or mortuagee
takes possession of the Premises imposed by Subsection (c) (1)
of Section 15~1704 of the Act; (iv) payments required o&c
deemed by Mortgagee to be for the banefit of the Premises or
reguired to be made by the owner of the Premises under any
grant or declaration of easement, easement agreemont,
reciprocal easement agreement, agreement with any adjoining
land owners or other instruments creating covenants or
restrictions for the benefit of or affecting the Premises;
(v) shared or common expense assgsaments payable to any
association or corporation in which the owner of the premisas
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is a member in any way affecting the Premises; and
(vi) operating deficits incurred by Mortgagee in possession
or reimbursed by Mortgagee to any receiver.

This Mortgage shall be a lien for all Protective Advances as
to subsequent purchasers and judgment creditors from ths time the
Mortgage is recorded, pursuant to Subsection (b)(5) of Section

15-1302 of the Act.

The Protective Advances shall, except to the extent, if any,
that any of the same is clearly contrary to or inconsistent with
the provisions of the Act, be included in:

(2) determination of the amount of indebtedness secured
by thlc ¥ortgage at any time;

(b) -tiis indebtedness found due and owing to the
Mortgagee ir che judgment of foreclosure and any subsequent
amendment o such judgment, supplemental judgments, orders,
adjudications <r findings by the court of any additional
indebtedness becoming due after entry of such judgment, it
being hereby agreed that in any foreclosure judgment, the
court may reserve juriadiction for such purpose;

(c) 1f right of recemption has not been waived by this
Mortgage, computation of tke amount required to redeenm,
pursuant to Subsections (d){2; and (e) of Section 15-1603 of
the Act;

(d) determination of amounta deductible from sale
proceeds pursuant to Section 15-15)2"of the Act;

(e) determination of the application of income in the
hands of any receiver or mortgagee in pcsuession; and

(£) computation of any deficiency judgmant pursuant to
Ssubsections (b)(2) and (e) of Section 15-1508-anz
Section 15-1511 of the Act,

All moneys paid for Protective Advances or any of tlin other
purposes herein authorized and all expenses paid or incusrad in
connection therewith, including attorneys’ fees, and any other
moneys advanced by Mortgagee to protect the Premises and the lien
hereof, shall be &o much additional indebtedness secured heraby,
and shall become immediately due and payable without notice and
with interest thereon at the Default Rate. Inaction of Mortgagee
shall never be considered as a walver of any right accruing to it
on account of any default on the part of Mortgagor.
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Should the proceeds of tha Note or any part thereof, or any
amount paid out or advanced hereunder by Mortgagee, bae used
directly or indirectly to pay off, discharge or satisfy, in whole
or in part, any senior mortgage (as described in Subsection (a)
of Section 15-1505 of the Act) or any other lien or encumbrance
upon the Premises or any part thereof on a parity with or prior
or superior to the lien hereof ("Prior Encumbrance"), then as
additional security hereunder, the Mortgagee shall be subrogated
to any and all rights, equal or superior titles, liens and
equities, owned or claimed by any owner or holder of said
outstanding liens, charges and indebtedness, however remote,
regardless of whether said liens, charges and indebtedness are
acquired by assignment or have been released of record by the

holder tlierecof upon payment.

Mortgages in making any payment hereby authorized:
(a) raelating' to taxes and assessments, may do so according to any
bill, statement ¢cr estimate procured from the appropriate public
office without iaquiry into the accuracy of such bill, statement
or estimate or into :he valldity of any tax, assessment, sale,
forfeiture, tax lien or title or claim thereof; or (b) for the
purchase, discharge, compromise or sattlement of any other prior
lien, may do so without injuiry as to the validity or amount of
any claim for lien which may be asserted.

Section 1.21. Environmentsi Protection. (a) Mortgagor
represents, warrants and covenants that (i) Mortgagor has not

caused or suffered to occur and Mzrtgagor will not hereafter
cause or suffer to occur, a dischary~s, spillage, uncontrolled
loss, seepage or filtration of oil or patroleum or chemical
liquids or solids, liquid or gaseous products or Hazardous
Materials (a "spill") at, upon, under or within the Premises

(11) neither Mortgagor nor, to the best knowiedge of Mortgagor,
(after exercising such diligence as would be cyercised by a
reasonable and prudent owner) any other party‘will be involved in
operations at or near the Premises which could .exd to the
imposition on Mortgagor or any other owner of the Premises of
liability or the creation of a lien on the Premises or any
portion thereof under the Law; and (iii) Mortgagor wili ot
knowingly (after exercising such diligence as would be srarcised
by a reascnable and prudent owner) permit any tenant or ccauvpant
of the Premises to engage in any activity that could lead to the
imposition of liability on such tenant or occupant, Mortgagor or
any other owner of any of the Premises, or the creation of a lien
on the Premises or any portion thereof, under the Law or any
similar applicable laws or regulations. For the purposes of this
Mortgage, "Hazardous Materials" shall mean any substance or
material presently identified to be toxic or hazardous according
to any applicable federal, state or local statute, rule or
regulation (collectively, the "Law"), including, without
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limitation, and asbkestos, pcb, radioactive substance, methane,
volatile hydrocarbons, industrial solvents or any other materials
or substance which has in the past or could presently cause or
constitute a health, safaty or other onvironmental hazard to any
person or property (except such materials as are customarily used
in the operation of an office building with restaurant usas,
which are present in amounts and used in a manner which is not

prohibited under the "Law").

(b) Mortgagor shall comply strictly and in all respectsa with
the requirements of the Law and related regulations and with all
similar applicable laws and regulations and, after becoming aware
of the {cregoing, shall notify Mortgagee promptly in the avent of
any spili-or the preaence of Hazardous Materials upon the
Premises, 'and shall promptly forward to Mortgagee copies of all
orders, notl.ces, permits, applications or other communications
and reports iqn.connection with any such spill or Hazardoua
Materlals or ary ather matters relating to the Law or related
ragulations or anv-similar applicable laws or regulations, as

they may affect the Fremises.

(c¢) If Mortgagee ras reason to balieve there are Hazardous
Materials on the Premiscs; Mortgagor, promptly upon thae written
request of Mortgagee from-cuime to time, shall, at the Mortgagor’s
sole cost and expense, provira Mortgagee with an environmental
site assessment or environmertal-audit report, or an update of
such an assessment or report, &ll in scope, form and content
satisfactory to Mortgagee, If Mcrtaagee has previocusly objected,
in writing, to the performance of (vch report of assessment and
such report or assessment reveals no rcohibited Hazardous
Materials or other prohibited matters, !lertgagee shall reimburse
Mortgagor for the cost of such report or ascessment.

(d) Except with respect to matters occurving or existing or
circumstances arising prior to the date hereof, dortgagor shall
indemnify and defend Mortgagee and hold Mortgagee harmlass from
and against all loss, liability, damage and expens3, including
reasonable attorneys'’ fees, suffered or incurraed by Mor-tgagee,
whether as holder of this Mortgage, as mortgagee in gorasssion or
as successor in interest to Mortgagor as owner of tha Prumises by
virtue of foreclosure or accaptance of a deed in lieu of
foreclosure (i) under or on account of the Law or related
regulations or any similar applicable laws or regulations,
including the assertion of any lien thereunder; (ii) with respect
to any spill or Hazardous Materials affecting the Premises
whaether or not the same originates or emanates from the Premises
or any contiguous real estate, including any loss of value of the
Premises as a result of a spill or Hazardous Materials; and
(iii) with respect to any other matter affecting the Premises
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within the jurisdiction of the U.S. Environmental Protection
Agency or any similar state or local agency.

(e) In the event of any spill or Hazardous Materials
affecting the Premises, whether or not the same originates or
emanates from the Premises or any such contiguous real estatae,
and/or 1f Mortgagor shall fail to comply with any of the
requirements of the Law or related regulations or any other
environmental law or regulation, Mortgagee may at its election,
but without the obligation so to do, give such notices and/or
cause such work to be performed at the Premises and/or take any
and all other actions as Mortgagee shall deem necessary or
advisa’ila in order to remedy said spill or Hazardous Materials or
cure sais’ failure of compliance and any amounts paid as a result
thereof, ccaether with interest thereon at the Default Rate from
the date of nayment by Mortgagee shall be immediately due and
payable by Mor:gagor to Mortgagee and until paid shall be added
to and become ‘a4 part of the Indebtedness and shall have the
benefit of the l.zn hereby created as a part thereof.

(¢) All of the represaentations, warranties, covenants and
indemnities contained in this Section 1.21 shall survive the
repayment of the Note aiil/or raelease of the lien of this Mortgage
and shall survive the transier of any or all right, title and
interest in and to the Premi:za by Mortgagor to any party,
whether or not affiliated with licrtgagor. Provided, howevar,
Mortgagee hereby agrees that Mortoagor shall have no further
obligation under this Section 1.:1 after the second anniversary
of the date on which the Loan is paid in full in cash and all
indebtedness evidaenced or secured by ira Saecurity Documents is
repald in full in cash and any obligation of Mortgagee to make
further fundings or extensions of credit nre terminated, so long
as such date occurs prior to the occurrences of any one of the
following:

(i) This Mortgage is foreclosed or a ceed in lieu of
foreclosure is granted, whather to Mortgagee, -their nominee

or assignee;

(11) Mortgagee becomes a mortgagee-in-possegsice of the
Mortgaged Property or any part thereof or Mortgagee cxircises
any other remedy by reason of the occurrence of an Eveiit of
Default under any of the Sacurity Documents which, in
Mortgagee’s sole judgment, might or could result in
Mortgagee’s incurring liability or expense in connection with
hazardous materials or othor environmental concerns;

(1i1) Any change occurs in any Law or interpratation
thereof which, in Mortgagee’s judgement, could result in
liability or expense for Mortgagee with regard to Hazardous
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Materials or other environmental concerns in relation to the
Mortgaged Property or the Loan; or

(iv) A claim has been made by Mortgagee with respect to
this Section 1.21 in which case the indemnity relating
thereto shall remain in effect.

The foregoing shall not affect or impair any results, remedies or
claims Mortgagee may have at law or in equity with respect to
Mortgagor which do not arise from this Section 1.21.

Section 1.22,
Mortgaco: hereby represents and warrants to Mortgages:

{1) No litigation or proceedings are pending, or to
Mortgacor’s knowledge are threatened, against Mortgagor or
the genera) partner of Mortgagor (a) which might affect the
validity or nriority of the lien of this Mortgage, (b) which
might affect the ability of Mortgagor to perform its
respective obligations pursuant to and as contemplated by the
terms and provisions of this Mortgage and the other Security
Documents (as defirea in the Note), or (c) which could
materially affect the operations or financial condition of
Mortgagor. Without iirmitation of the foregoing, there are no
pending or threatened pinreedings or actions to revoke,
attack, invalidate, rescind, or modify the zoning of the
Premises or any part therecf other than with respect to
matters occurring or existing or c¢ircumstances arising prior
to the date hereof. Except wi‘h respect to matters occurring
or existing or circumstances arising prior to the date
hereof, there are no pending civil [3including actions by
private parties), criminal, or administrative proceedings
affecting the Mortgaged Property relating to environmental
matters occurring or arising after the du%3 hereof
("Environmental Proceedings") and Mortgager lias no knowledge
of any threatened Environmental Proceedings or any facts or
circumstances which may give rise to any futura Environmental
Proceedings.

(1i) Mortgagor and its agents have not entered into any
leases or other arrangements for occupancy of space wivhin
the Premises other than leases furnished to Mortgagee o
entered into in accordance with the requirements of this

Mortgage.

(iii) To the best knowledge of Mortgagor, no
condemnation of any portion of the Premises, no condemnation
or relocation of any roadways abutting the Premises, and no
denial of access to the Premises from any point of access to
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the Premises, has commenced or, to Mortgagor’s knowledge, is
contemplated by any governmental authority.

(iv) All financial statements furnished to Mortgagee
after the date hereof by Mortgagor shall be true, correct and
complete in all material respects and, to the best knowledge
of Mortgagor, all other information furnished by Mortgagor or
to Mortgagee in connection with the Loan are true, complete
and correct in all material respects and do not fail to state
any material fact necessary to make the statements made not

misleading.

(v) As of the date hereof, no material adverse change in
the uperations or financial condition of Mortgagor has
occurrsd since the effective dates of its financial
stateranis previously submitted to Mortgages and, following
the date nereof, except as disclosed to Mortgagee in writing,
no material sdverse change in the operations or financial
condition of iortgagor will have occurred since the effactive
date of the thsn most recent financial statemants submitted

to Mortgagee.

(vi) The Loan is not being made for the purpose of
purchasing or carrying “margin stock" within the meaning of
Regulation G, T, U, or ¥ issued by the Board of Governors of
the Federal Reserve System as at any time amended, and the
Mortgagor agrees to executo all instruments necessary to

comply with all the requiremerra of Regulation U of the
Federal Reserve System, as at 2y time amendad.

(vii) The assets of Mortgagor 2ce not "plan assets" of
any employee benefit plan covered by “RISA or Section 4975 of
the Internal Revenue Code.

(viii) Mortgagor uses no trade name ot'iar than its
actual name set forth herein. The principai place of
business of Mortgagor is 180 North LaSalle Street.
Suite 3600, Chicago, Illinois 60601.

(ix) Mortgagor is not a "foreign parson" withir the
meaning of Sectimns 1445 or 7701 of the Internal Reven'
Code.

(x) No event has occurred and no clrcumstance exists as
a result of which the information concerning Mortgagor that
has been provided to Mortgagee by Mortgagor in connection
herewith after the date hereof would include an untrue
statement of a material fact or omit to state any material
fact or any fact necessary to make the statements contained
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therein, in the light of the circumstances under which thay
were made, not misleading.

ARTICLE II
DEFAULT AND REMEDIES

Section 2.1. Events of Default. The occurrence of any of
the following shall constituta an Event of Default under this

Mortgage:

(s} ' Default when and as the same shall become dus and
payable ‘n payment of amounts required to be paid hereunder or a
default in the payment of principal or interest on the Note
whether by miturity or acceleration, which default has continued
for a period ol ten (10) days; or

(b) Default in the due cbservance or performance of any of
the terms, ccvenants or conditions contained in this Mortgage or
in any other Securitiy Document, which continues for more than
thirty (30) days after receipt from Mortgagee of written notice
of such default, providac; however, that if such default cannot
reasonably be cured withlii-zaid thirty (30) day period and
Mortgagor provides written ostice to Mortgagee within such thirty
(30) day period stating that such matter is unable to be cured
within such thirty (30) day pe:;iod and describing the steps being
taken in connection therewith, tliea no Event of Default shall be
deemed hereunder so long as Mortga3sr commences such cure within
sald thirty (30) day period and diligsrtly and in good faith
pursues such cure to completion withii one hundred eighty (180)
days of said written notice from Mortgagers to Mortgagor.
Notwithstanding the foregoing, if Mortgagar, after using all
reasonable efforts, is unable to cure any such default within the
period set forth above and provides written nccice to Mortgages
within such period stating that such default is upable to be
cured within such period and describing the steps being taken in
connection therewlth, then Mortgagee shall extend the »eried in
which such matter is to be cured by a reasonable periosi of time,
if in its reasonable judgment additional tima is neceszerv to
cure such matter. The grace period set forth in this sunsection
(b} shall not apply to any other Evant of Default exprossly set
forth in this Section 2.1 or to any Event of Default defined as
such in the Note or any other Security Document, or to any other
covenant or condition with respect to which a grace period is
expressly provided elsewhere; or

(c) Should any representation or warranty made herein or any
other Security Document given in connection herewith prove to be
untrue in any material respect, and, with respect to defaults in
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connection with subsections 1.22(1i), (ii), (iii) and (iv) of this
Mortgage, such untruthfulness shall continue for more than thirty
(30) days after receipt from Mortgagee of written notice of such
default, provided, however, that if such default cannot
reasonably be cured within said thirty (30) day period and
Mortgagor provides written notice to Mort?agee within such thirty
(30) day period stating that such matter is unable to be cured
within such thirty (30) day period and describing the steps being
taken in connection therewith, then no Event of Default shall be
deemed hereunder so long as Mortgagor commences such cure within
said thirty (30) day period and diligently and in good faith
pursues such cure to completion within one hundred eighty (180)
days of said written notice from Mortgagee to Mortgagor,
Notwitnzianding the foregoing, if Mortgagor, after using all
reasonakls efforts, is unable to cure such default within the
period set Zorth above and provides written notice to Mortgagee
within sucn-pariod stating that such default is unable to be
cured within such period and describing the steps being taken in
connection theravith, then Mortgagee shall extend the period in
which such mattsc is to be cured by a reasonable period of time,
if in its reasonable Zudgment additional time is necessary to
cure such matter.

(d) Default beyond ary applicable grace period under any
obligation set forth in thke Mote or in any of the Security

Documents; or

(e) The further assignment rnr encumbrarce by Mortgagor of
the leases or rents of the Premises or any part thereof without
the prior written consent of Mortgagewr: or

(f) The lease by Mortgagor of all or nart of the Premisges
for purposes other than the actual occupancy by the lessee; or

(g) The failure of Mortgagor to pay or ceuss to be paid,
before any fine, penalty, interest or cost may e added thereto
all franchise taxes and charges, and other governnental charges,
general and special, ordinary and extraordinary, unfcreseen as
well as foreseen, of any kind and nature whatsoever, ircluding,
but not limited to, assessments for public improvemenis or
benefits which are assessed, levied, confirmed, imposed or become
a lien upon the Mortgaged Property or become payable duriiy the
term of the Note or this Mortgage or Mortgagor enters into any
agreement either written or oral, which has the effect of
deferring the payment of any taxes or other charges which are or
can be assessed, levied, confirmed, imposed or become a lien on
the Mortgaged Property or bacome payable during the term of the

Note or this Mortgage; or

&
w
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(h) The conveyance, asasignment, sale or attempted sale, or
other disposition of the Premises or tha further mortgage, pledgo
or other encumbrance by Mortgagor of the Mortgaged Property or
any part thereof or any interest therein without the prior
written consent of Mortgagee or the sale, conveyance or transfer,
or attempted sale, conveyance or tranafor, whether directly or
indirectly, of all or any portion of, or any legal, equitable or
benaficial interest in, Mortgagor or any person or entity
controlling Mortgagor either directly or indiraectly, except as
expressly permitted pursuant to the terms of this Mortgage; or

4

(1) 1If a receiver, liquidator or trustes of Mortgagor or of
any of %ie Properties, shall be appointed; or

(J) “7¢ a petition in bankruptcy, an insolvency proceeding or
a petition for reorganization shall have been filed against
Mortgager and same is not withdrawn, dismissed, cancelled or
terminated withir: sixty (60) days; or

(k) If Mortgagrr is adjudicated insolvent or a petition for
reorganization i@ granted (without regard for any grace period

provided for herein); coc

(1) If there is an atiachment or seguestration of any of the
property of Mortgagor neceszery for the operation of the
Mortgaged Property and same is rot promptly discharged or bonded;

or

(m) If Mortgagor files or contents to the filing of any
petition in bankruptcy or commences or <onsents to the
commencement of any proceeding under tan Federal Bankruptcy Code
or any other law, now or hereafter in effezt, relating to the
reorganization of Mortgagor or the arrangemenrt or readjustment of

the debts of Mortgagor; or

(n) 1If Mortgagor shall make an assignment for the benefit of
its creditors or shall admit in writing the inability to pay its
debts generally as they become due or shall consent co the
appointment of a receiver, trustee or liquidator of lorigagor or
of all or any part of its or his property; or

(o) If Mortgagor shall cause or institute any proceediig for
the dissolution or termination of Mortgagor; or

(p) If Mortgagor ceases to do business or terminates its
business as presantly conducted for any reason whatsoever; or

(gq) If Mortgagor defaults under any other agreement that it
has with Mortgagee or under any other note, mortgage, or security

document given to Mortgagee; or

dine 21, 1993
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(r) 1f a default shall occur under any mortgage which is
subordinate to the lien of this Mortgage or the mortgagee under
any subordinate mortgage shall commence a foreclosure action in
connection with said mortgage, provided that this provision shall
not be deemed to be a waiver of the provisions of Section 1.16(h)
or any other section of this Mortgage;

(s) If there shall exist any violation of Section 1.16(i);
or

(t). If a default shall occur under the Senior Mortgage (as
hereirafter defined), except for defaults ralating to matters
occurriny or existing, or circumstances arising, prior to the
date herco’. provided that Mortgagor shall use reasonable efforts

to cure ary such matter.

Notwithstanzing anything contained to the contrary herein,
any breach or default by Mortgagor under this Mortgage resulting
from a breach or dstauvlt by General Electric Capital Corporation
under the Purchasa Ayreement dated May 6, 199) axecuted by
General Electric Capital Corporation and Mortgagor (whether or
not such breach or defauit is actionable thereunder) shall not
constitute an Event of Derault hereunder.

Section 2.2. Remedies. (7) Upon the occurrence of any Event
of Default, Mortgagee may take sunh action, without notice or
demand, as it deems advisable to rrotect and enforce its rights
against Mortgagor and in and to the Mortgaged Property,
including, but not limited to, thae reilowing actions, each of
which may be pursued concurrently or otharwise, at such time and
in such order as Mortgagee may determins, in its sole discretion,
without impairing or otherwise aftecting the other rights and
remedies of Mortgagee: (1) declare the entivs unpaid
Indebtedness to be immediately due and payabls '“ithout any
presentment, demand, protest or notice of any xind to Mortgagor;
or (2) enter into or upon the Premises, eithor poersonally or by
its agents, nominees or attorneys as provided in subsactions
(b} (2) and (c) of Section 1701 of the Act and dispossess
Mortgagor and its agents and servants therefrom, and tlizreupon
Mortgagee may (1) use, cperate, manage, contrel, insure,
maintain, repair, restore and otherwise deal with all and avery
part of the Premises and conduct the business thereat;

(i1) complete any construction on the Premises in such manner and
form as Mortgagee deems advisable; (iii) make alterations,
additions, renewals, replacements and improvements to or on the
Mortgaged Property; (iv) exercise all rights and powers of
Mortgagor with respect to the Premises, whothar in the name of
Mortgagor or otherwise, including, without limitation, the right
to make, cancel, enforce or modify leases, obtain and evict
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tenants, and demand, sue for, ccllect and receive all earnings,
revenues, rents, lssues, profits and other income of the Premises
and every part thereof; (v) apply the receipts from the Premises
to the payment of the Indebtedness, after deducting therefrom all
axpenses (including attorneys’ fees and disbursements) incurred
in connection with the aforesaid operations and all amounts
necessary to pay the taxes, assessments, insurance and other
charges in connection with the Mortgaged Property, as well as
just and reasonable compensation for the services of Mortgagee,
its counsel, agents and employees; and (vi) exercise all rights
and powers provided in Section 15-1703 of the Act; or

{3) institute proceedings for the complete foreclosure of this
Mortgage \(in which case the Mortgaged Property may be sold for
cash or vgon credit in one or more parcels) and pursue all
remedies ufforded to a mortgagee under and pursuant to the Act;
or (4) with or without entry, to the extent permitted and
pursuant to the procedures provided by applicable law, institute
proceedings fol “he partial foreclosure of this Mortgage for the
portion of the irdebtedness then due and payable, subject to the
continuing lien of <his Mortgage for the balance of the
Indebtedness not thaer due and payable; or (5) institute an
action, suit or proceeciny in equity for the specific psrformance
of any covenant, conditicn or agreement contained herein, in the
Note or in any other Loan-i’ozument; (6) recover judgment on the
Note either before, during o after any proceedings for the
enforcement of this Mortgage; or-(7) apply for the appointment of
a trustee, receiver, liquidator or conservator of the Mortgaged
Property, without regard for the ariaquacy of the security for the
Indebtedness and without regard for the solvency of Mortgagor, or
of any person, firm or other entity lisble for the payment of the
Indebtedness; or (8) pursue such other ‘emedies as Mortgagee may
have under applicable law; or (9) exercise any cure rights; or
(10) exercise any other remedies under tho _ornher Loan Documents.

(b) The proceeds of any foreclosure sale of the Premises
shall be distributed and applied in accordance with the
provisions of Subsection (c) of Section 15~1512 ct the Act. The
judgment of foreclosure or order confirming the salc shall
provide (after application pursuant to Subsections (&j 2nd (b) of
said Section 15-1512) for application of sale proceeds i the
following order of priority: first, all items not coverad hy the
provisions of said Subsections (a) and (b), which undar the terms
hereof constitute secured indebtedness additional to that
avidenced by the Note, with interest thereon as herain provided;
and second, all principal and interest (including Participation
Interest (as defined in the Note)) remaining unpaid on the Note,

(c) Mortgagee may adjourn from time to time any sale by it
to be made under or by virtue of this Mortgage by announcement at
the time and place appointed for such sale or for such adjourned
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sale or sales; and, except as otherwise provided by any
applicable provision of law, Mortgages, without further notice or
publication, may make such sale at the time and place to which

the same shall be so adjourned.

(d) Upon the completion of any sale or sales made by
Mortgagee under or by virtue of this Article II, Mortgagee, or an
officer of any court empowered to do so, shall execute and
deliver to the accepted purchaser or purchasers a good and
sufficient instrument, or good and sufficient instruments,
conveying, assigning and tranaferring all estate, right, title
and interest in and to the property and rights sold. Mortgagee
is hercby irrevocably appointed the true and lawful attorney of
Mortgago:r; in its name and stead, to make all necessary
conveyancer, assignments, transfers and deliveries of the
Mortgaged Yrunerty and rights so sold and for that purpose
Mortgagee may axecute all necessary instruments of conveyancae,
assignment and transfer, and may substitute one or more persons
with like power. liortgagor hereby ratifying and confirming all
that its said attornay or such substitute or substitutes shall
lawfully do by virtus hereof. The foregoing appointment is
coupled with an interest .and may not be revoked as long as the
Indebtedness or any pori‘cvn thereof remains unpaid. Any such
sale or sales made under ui bv virtue of this Article II, whether
made under or by virtue of duidicial proceedings or of a judgment
or decree of foreclosure and s2ld, shall operate to divest all
the estate, right, title, interest, claim and demand whatsoever,
whether at law or in equity, of lostgagor in and to the
properties and rights so sold, and r£pall be a perpetual bar both
at law and in equity against Mortgago: -and against any and all
persons claiming or who may claim the‘'same, or any part thereof
from, through or under the Mortgagor.

(e) Upon any sale made under or by vircae of this Article II
(whether made under or by virtue of judicial preceedings or of a
judgment or decree of foreclosure and sale), the Mortgagee may
bid for and acquire the Mortgaged Property or any part thereof
and in lieu of paying cash therefor may make settlerent for the
purchase price by crediting upon the Indebtedness the rat sales
price after deducting therefrom the expenses of the sale and the
costs of the action and any other sums which the Mortgagae is
authorized to deduct under this Mortgage.

(f) No recovery of any judgment by the Mortgagee and no levy
of an execution under any judgment upon the Mortgaged Property or
upon any other property of the Mortgagor shall affect in any
manner or to any extent, the lien of this Mortgage upon the
Mortgaged Property or any part thereof, or any liens, rights,
powers or remedies of the Mortgagee hereunder, but such liens,
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rights, powers and remedies of the Mortgagee shall continue
unimpaired as before.

Section 2.3 Pogsession of the Pramises. Upon the occurrence
of any Event of Default hereunder, it ie agresd that the then
owner of the Premises, if it is the occupant of the Premises or
any part thereof, shall immediately surrender possession of the
Premises so occupled to the Mortgagee, and if such occupant is
permitted to remain in possessicn, the possession shall be as
tenant of the Mortgagee and, on demand, such occupant (a) shall
pay to the Mortgagee monthly, in advance, a reasocnable rental for
the space so occupied and in default thereof, (b) may be
disposrassed by the usual summary procesdings. The covenants
herein ccitained may be enforced by a receiver of tha Mortgaged
Property or any part thereof. Nothing in this Section 2.3 shall
be deemed to be a waiver of the provisions of this Mortgage
prohibiting the _sale or other disposition of the Premises without

the Mortgagee's <nnsent.

Section 2.4 JIpseraat Atter Daefault. If any payment due
hereunder, under the iWote or any othar Security Document is not

paid when due, either «t stated or accelerated maturity or
pursuant to any of the tecms hereof, then and in such svent, the
Mortgagor shall pay interast thereon from and after the date on
which such payment first beccmes due at the Dafault Rate and such
interest shall be due and payablo, on demand, at such rate until
the entire amount due is paid to rhe Mortgagee, whether or not
any action shall have been taken o. proceeding commenced to
recover the same or to foreclose tirls Mortgage. Nothing in this
Section 2.4 or in any othar provisiocn ¢ this Mortgage shall
constitute an extension of the time of pzyment of the

Indebtedness.

Section 2.5 Moxtgador’s Actions After Qatault. After the
happening of any Event of Default and immediately upon the
commencement of any action, suit or other legal proceedings by
the Mortgagee to obtain judgment for the Indebtedress, or of any
other nature in aid of the enforcement of the Note or of this
Mortgage or any other Security Document, the Mortgaguz will
(a) waive the issuance and service of process and entel its
voluntary appearance in such action, suit or proceeding, and
(b) if required by the Mortgagee, consent to the appointmenc of a
raceiver or receivers of the Mortgaged Property and of all the
earnings, revenues, rents, issues, profits and income thereof.
The court in which such action, suit or legal proceeding is
commenced shall appoint a receiver of the Premises whenever
Mortgagee so requests pursuant to Section 15-1702(a) of the Act
or when such appointment is otherwise authorized by operation of
law. Such receiver shall have all powers and duties prescribed
by Section 15~1704 of the Act. In addition, such receiver shall

SL206¢E6

SONCHIU2\L.ZS\972499(M 0099 10339K6.9 June 21, 199)




UNOFFICIAL COPY




UNOFFIGIAL COPY

have all other powers which may be necessary or are usual in such
cases for the protection, possession, control, management and
operation of the Premises during the whole of the period of
receivership. The court from time to time, either before or
after entry of judgment of foreclosure, may authorize the
receiver to apply the net income in his hands in payment in whole
or in part of: (a) the Indebtedness sscured hereby, or by or
included in any judgment of foreclosure or supplemsntal judgment
or other item for which Mortgages is authorized to make a
Protective Advance; and (b) the deficiency in case of a sala and
deficiency. Mortgagee’s right to the appointment of a receiver
under this Section 2.5 is an absolute right and shall not be
affectrna by adequacy of security or solvency of the Mortgagor.,

Section 2.6
Notwithstard'ng the appointment of any receiver, liquidator or
trustee of tha Mortgagor, of any of its property, or of the
Mortgaged Properciy or any part thereof, the Mortgagea shall be
entitled to retain possession and control of all property now and
hereafter covered ly, this Mortgage.

Section 2.7 Aseigament of Rents and Leases. To further
secure the indebtednaess recured hereby, Mortgagor heraby sells,
assigns and transfers unio Hortgagee all the rents, issues and
profits now due and which e hereafter become due under or by
virtue of any lease, whether written or verbal, or any letting
of, or of any agreement for tha use or occupancy of the Mortgaged
Property or any part thereof, whici may have baen heretofore or
may be hereafter made or agreed tc cr which may be made or agreed
to by Mortgagee under the powors here’nr granted, it being the
intention hereby to establish an absoluce transfer and assignment
of all such leases and agreements, ana al) tho avails thereunder,
to Mortgagee and not merely the passing of a security interast.
Mortgagor hereby irrevocably appoints Mortgagee its true and
lawful attorney in its name and stead (with or without taking
possession of the Premises as provided herein) f.o rent, lease or
let all or any portion of the Premises to any party or parties at
such rental and upon such terms as said Mortgagee shall, in its
discretion, determine, and to collect all of said availa, rents,
issues and profits arising from or accruing at any timc
hereafter, and all now due or that may hereafter become Juz under
each and every of the leases and agreements, written or verial,
or other tenancy existing, or which may herocafter exist on the
Premises, with the same rights and powers and subject to the same
immunities, exoneration of liability and rights of recourse and
indamnity as Mortgagee would have upon taking possession pursuant
to the provisicns hereof. As between Mortgagor and Mortgageae,
Mortgagor waives any rights of set off against any person in

possession of any portion of the Premises. 8
N
)
Q
£
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Nothing herein contained shall be construed as
constituting Mortgagee a mortgagee in possession in the absence
of the taking of actual possession of the Premises by Mortgagee
pursuant to this Mortgage. In the exercise of the powers herein
granted Mortgagee, no liability shall be asserted or enforced
against Mortgagee (except liability arising solely out of
Mortgagee’s gross negligence or wilful misconduct), all such
liability being expressly waived and released by Mortgagor.

Mortgagor further agrees to assign and transfer to
Mortgagee all future leases upon all or any part of the Premises
and to execute and deliver, at the request of Mortgagee, all such
furthe: sssurances and assignments in the Premises as Mortgagee
shall from time to time reasonably require.

Altrough it ig the intention of the parties that the
assignment ccnizined in this Section 2.7 shall be a present
absolute assignrent, it is expressly understocd and agreed,
anything herein <ontained to the contrary notwithstanding, that
Mortgagee shall not exarcise any of the rights or powers
conferred upon it by this Section until a default shall have
occurred under this Mol tgage, the Note, the Security Documents or
any other instrument evidencing or securing the indebtedness
secured hereby and the deriult shall not have been cured within
the applicable grace periocd yrovided therefor, if any.

Section 2.8 Mortgagee’s Riabh
Default. Mortgagee shall not be cbligated to perform or
discharge, nor does it hereby under%eke to perform or discharge,
any obligation, duty or liability unds» any leases. Mortgagor
shall znd does hereby agree to indemnifuv-and hold Mortgagee
harmless of and from any and all liability, loss or dumage which
it may or might incur by reason of its pecfolmance of any action
authorized under Sections 2.2(a)(2), 2.3 and %,7 hereof (except
to the extent arising solely out of Mortgagee’s aross nagligence
or wilful misconduct) and of and from any and ail claims and
demands whatsoever which may be asserted against st by reason of
any alleged obligations or undertakings on its part( to perform or
discharge any of the terms, covenants or agreements uf ¥ortgagor
(except to the extent arising solely out of Mortgagee’s ¢gross
negligence or wilful misconduct). Should Mortgagee incur zny
such liability, loss or damage, by its performance or
nonperformance of actions authorized by this Section, or in the
defense of any claims or demands, the amount thereof, including
cests, expenses and reasonable attorneys’ fees, together with
interest on any such amount at the Default Rate shall be secured
hereby, and Mortgagor shall reimburse Mortgagee therefor
immediately upon demand.
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Section 2.9
Mortgagee, in the exercise of the rights and powers hereinabova

conferred upon it by Sections 2.2(a)(2), 2.3, 2.6 and 2.7 hersof,
shall have full power to use and apply the avails, rents, issues
and profits of the Premises to the payment of or oh account of
the following, in such order as Mortgagee may detarmine:

(a) to the payment of the operating expenses of the
Premises, established claims for damages, if any, and
premiums on insurance hereinabove authorized;

(b) to the payment of Protective Advances;

{c) to the payment of all maintenance, repairs,
decoruting, renewals, replacements, alterations, additions,
betterrants, and improvements of the Promises, and of placing
the Premiscs in such condition as will, in the judgment of
Mortgagec, ‘muke it readily rentable or saleable; and

(d) to tha payment of any Indebtedness or any
deficiency whicrh isay result from any foreclosure sala,

Mortgagee and any receive: of the Mortgaged Property, or any part
thereof, shall be liable i7 account for only those rents, issues

and profits actually receive< by it.

ARTICLE III

Miscellaneolur

Section 3J.1. No Releasa. Mortgagor rgrees, that in the
event the Mortgaged Property is sold in violition of the terms of

this Mortgage and Mortgagee enters into any agreement with the
then owner of the Mortgaged Property extending *ne time of
payment of the Indebtedness, or otherwise modityirg the terms
hereof, Mortgagor shall continue to be liable to ‘pay the
Indebtedness according to the tenor of any such agrcemant unless
expressly released and discharged in writing by Mortyages.

Saction 3.2. Noticegs. All notices hersunder shall »e-in
writing and shall be deemed to have been sufficlently given or
served for all purposes when delivered in person or sent by
certified mail, return receipt requested, to any party hereto at
its address above stated (in the case of Mortgagee, to the
attention of Manager - Real Estate Financing) or at such other
address of which it shall have notified the party giving such
notice in writing as afcresaid. The term "notice" shall not be
deemed to include Mortgagee’s regular billing for interest.

SONCHIO2\LZ3\9738990\00991 10339849 June 21, 1993
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Additional copies of all notices shall be delivered or sent
by certified mail, return receipt requested, as follows:

Notices to Mortgageo:

Sonnenschein Nath & Rosenthal
8000 Sears Tower

Chicago, Illinois 60606
Attn: James B. Fadim, Esq.

Notices to Mortgagor:

Montgomery/Madison Associates Limited Partnership
180 North LaSalle Street, Suite 3600

Chicaqo, Illinois 60601

Attn: Stuart C. Katz, Esq.

Section 3.4, Binding obligationg. The provisions and
covenants of thir dortgage shall run with the land, shall be
binding upon Mortgegor and shall inure to the benefit of
Mortgagee, subsequent holders of this Mortgage and their
respective successors wuna assigns, For the purpose of this
Mortgage, the term "Mortcagjor" shall mean Mortgagor named herein,
any subsequent owner of tis Mortgaged Property, and their
respective heirs, executors, legal representatives, successors
and assigns. If there is more tian one Mortgagor, all their
undertakings hereunder shall be deemed joint and several.

Saection 3.4. Captions. The carcions of the Sections of this
Mortgage are for the purpose of converjance only and are not
intended to be a part of this Mortgage ard shall not be deemed to
modify, explain, enlarge or restrict any el the provisions
hereof.

Section 3.5. Further Assurances. Mortgagor shall do,
execute, acknowledge and deliver, at the sole ccst and expensa of

Mortgagor, all and every such further acts, deeds, conveyances,
mortgages, assignments, estoppel certificates, subordination
agreements, notices of assignment, transfers and assuir.zes as
Mortgagee may reasonably require from time to time in czZer to
better assure, convey, assign, transfer and confirm unto
Mortgagee, the rights now or hereafter intended to he granted to
Mortgagee under this Mortgage, any other instrument exacuted in
connection with this Mortgage or any other instrument under which
Mortgagor may be or may hereafter hbaecome bound to convey,
mortgage or assign to Mortgagee for carrying out the intention of
facilitating the performance of the terms of this Mortgaga.
Mortgagor hereby appoints Mortgagee its attorney-in-fact to
execute, acknowledgse and deliver for and in the name of Mortgagor
any and all of the instruments mentioned in this Section 3.% and
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this power, being coupled with an interest, shall be irrevocable
as long as any part of the Indebtedness remains unpaid.

Section 3.6. Severability. Any provision of this Mortgage
which is prohibited or unenforceable in any jurisdiction shall,
as to such jurisdiction, be ineffective to the extent of such
prohibition or unenforceability without invalidating the
remaining provisions hereof or affacting the validity or
enforceability of such provisions in any other jurisdiction.

Section 3.7. Genexal Conditions.

(2, ) This Mortgage cannot be altered, amended, modified or
dischargzd orally and nc executory agreement shall be effective
to modify cor discharge it in whole or in part, unless it is in
writing an< uigned by the party against whom enforcement of the
modification, alteration, amendment or discharge is sought.

(b) No reme!y herein conferred upon or reserved to Mortgagee
is intended to be nx:lusive of any other remedy or remedies, and
each and every such remedy shall be cumulative, and shall be in
addition to every other remedy given hereunder or now or
hereafter existing at lav or in equity or by atatute. No delay
or omission of Mortgagee i1 exercising any right or power
accruing upon any default or EZvent of Default shall impair any
such right or power, or shall re construed to be a waiver of any
such default or Event of Default, or any acquiescence therein.
Acceptance of any payment after tba occurrence of an Event of
Default shall not be deemed to waive ar cure such Event of
Default; and every power and remedy oivan by this Mortgage to
Mortgagee may be exercised from time to time as often as may be
deemed expedient by Mortgagee. Nothing irn this Mortgage or in
the Note or in any of the Security Documents shall affect the
obligation of Mortgagor to pay the Indebtedress in the manner and
at the time and place therein respectively expressed.

(¢) No waiver by Mortgagee will be effective unless it is in
writing and then only to the extent specifically stutedl., Without
limiting the generality of the foregoing, any payment r2de by
Mortgagee for insurance premiums, taxes, assessments, va.ar
rates, sewer rentals or any other charges affecting the Mortgaged
Property, shall not constitute a waiver of Mortgagor’s detault in
making such payments and shall not obligate Mortgagee to make any

further payments.

(d) Mortgagee shall have the right to appear in and defend
any action or proceeding, in the name and on behalf of Mortgagor
which Mortgagee, in its discretion, feels may adversely affect
the Mortgaged Property or this Mortgage. Mortgagee shall also
have the right to institute any action or proceeding which

S2206tEg
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Mortgagee, in its discretion, feals should be brought to protect
its interest in the Mortgaged Property or its rights hereunder.
All costs and expenses incurred by Mortgagee in connection with
such actions or proceedings, including, without limitatioen,
reasonable attorneys’ feecs and appellate attorneys’ fees, shall
be paid by Mortgagor, on demand, in good and immediately
available funds,

(e) In the event of the passage after the date of this
Mortgage of any law of any governmental authority having
jurisdiction, deducting from the value of land for the purpose of
taxation, any lien or encumbrance thereon or changing in any way
the lawa of the taxation of mortgages or debts sscured by
mortgages for federal, state or local purposes, or the manner of
the collectan of any such taxes, so as to affect this Mortgage,
Mortgagor znzll promptly pay to Mortgagoe, on damand, all taxes,
costs and charuzs for which Mortgagee is or may be liable as a
result thereof, ‘provided said payment shall not be prohlibited by
law or render tha Note usurious, in which event Mortgagee may
declare the Indebtedriecs to ba immediately due and payable.

(£) Mortgagor heraby appointa Mortgagee as its
attorney-in-fact in conncciion with the personal property and
fixtures covered by this Mortsage, where pormitted by law, to
file on its behalf any finarcing statements or other statoments
in connection therewith with the appropriate public office signed
only by Mortgagee, as secured party. This power, belng coupled
with an interest, shall be irrevoceble so long as any part of the
Indebtedness remains unpaid.

(g) The information set forth on tfhe cover hereof and/or
added by Schedules, addenda or exhibits a’e hersby incorporated

herein.

(h) Mortgagor acknowledges that it has recsived a true copy
of this Mortgage.

(1) For the purposaes of this Mortgage, all def.nel terms
contained herein shall be construed, whenever the contet of this
Mortgage so requires, so that the singular shall be constiued as
the plural and so that the masculine shall be construed &# the

feminine.

(3) This Mortgage contains a final and complete integration
of all prior expressions by the parties hereto with respect to
the subject matter hereof and shall constitute the entire
agreement among the parties hereto with respect to the subject
matter hereof, superseding all prior oral or written

understandings.
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Section 3.8. Promotional Material. Mortgagor authorizes

Mortgagee to issue press releases, advertisements and other
promotional materials in connaction with Mortgagee’s own business
promotional and marketing activities, describing the loan
referred to in this Mortgage and the matters giving rise to such

loan.

Section 3.9. Legal Construction. The enforcement of this
Mortgage shall be governed, construed and interprected by the laws
of the State of Illinois. This Mortgage shall constitute a
purchase money mortgage and shall be afforded all benefits
availab)e pursuant to applicable law as a result thereof.

Nothiny in this Mortgage, the Note or in any other agresment
between Yortgagor and Mortgagee shall require Mortgagor to pay,
or Mortgaaee to accept, interest in an amount which would subject
Mortgagee %o any penalty under applicable law, In the event that
the payment ¢f any interest due hereunder or under the Note or
any such other rgreement or a payment which is deemed interest,
exceeds the maxiuum amount payable as interest under the
applicable usury lzwn.. then such excess amount shall be applied
to the reduction of %ne vrincipal amount of the Indebtedness, or
if such excess interas’. exceeds the then unpaid balance of the
principal amount of the 7nidaebtedness, the excess shall be
applicable to the payment oI such other portions of the
Indebtedness then outstandinry-and upon payment in full of the
Indebtedness, shall be doemed to be a payment made by mistake and
shall be refunded to Mortgagor.

Section 3.10 (Credits Walved. “Yextgagor will not claim nor
demand nor be entitled to any credit ov credits against the
Indebtaedness for so much of the taxes 22sessed against the
Mortgaged Property or any part thoreof as is equal to the tax
rate applied to the amount due on this Mortouge or any part
thereof, and no deduction shall otherwise be rade or claimed from
the taxable valua of tha Mortgaged Property or zny part thereof
by reason of this Mortgage or the Indebtednass.

Section 3.11. Not Joint Venture or Paxtuership. Ilortgagor
and Mortgagee intend that the relationship created heriuider, and
under the Note and other Security Documents be solely thet of
mortgagor and mortgagee or borrower and lender, as -the cass may
be. Nothing herein is intended to create, nor shall creats nor
be deemed to create a joint venture, partnership or tenancy
relationship between Mortgagor and Mortgagee nor to grant
Mortgagee any interest in the Mortgaged Property other than that
of mortgagee or lender.

Section 3.12. Failure to Consent. If Mortgagor shall seek

the approval by or the consent of Mortgageea hereunder or under
the Note, or any of the other Security Documents and Mortgagee
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shall fall or refuse to give such consent or approval, Mortgagor
ghall not be entitled to any damages for any withholding or delay
of such approval or consent by Mortgagee, it being intended that
Mortgagor’s sole remedy shall be to bring an action for an
injunction or specific performance with remedy or injunction or
specific performance shall be available only in those cases where
Mortgagee has expressly agreed hersunder or under the Note or
under any of the other Security Documents not to unreasonably
withhold or delay its consent or approval,

Section 3.13. pPower of Attorney. Wherever in this Mortgage

or in any of the other Security Documents Mortgagee is appointed
to act as attorney-in-fact for Mortgagor, such appointment may be
exercised by any Investment Manager, Manager of the Operations of
the Comme’cial Real Estate Department or Officer of Mortgagee.

Section 2.124. Participations. Mortgagee may sell
participating intarests in the Indebtedness to any other person,
firm or corporatiri and the term "Mortgagee" shall include any
such participants o. successors or assigns or Mortgagee.
Notwithstanding the praceding sentence, any notice required to be
given to Mortgagee hercunier shall be deemed given when delivered
to General Electric Capital Corporation in the manner set forth
in Section 3.2 hereof ana-eny consents, waivers or other actions
to be given or made by Mortgyraee hereunder shall be effective
when given or made, as the case. may be, by General Electric
Capital Corpcration.

Section 3.15. Cross~Collatera:ization. The full amount of
the Indebtedness is secured by both ¢his Mortgage and the
Montgomery Mall Mortgage. Mortgagor achrowledges and agrees that
the Mortgaged Property and the property ercumbered by the
Montgomery Mall Mortgage (as defined in tha Mote) are located in
different states and therefore Mortgagor waiva3 and relinquishes
any and all rights it may have, whether at law ol equity, to
require Mortgagee to proceed to enforce or exercise any rights,
powers and remedies it may have under the Security Documents and
under applicable law in any particular manner, in any particular
order, or in any particular state or other jurisdictior.
Mortgagor acknowledges and agrees that in enforcing its rights,
powers and remedies under the Security Documents and under
applicable law, Mortgagor may allocate and attempt to collect
upon the Indebtedness between the Mortgaged Property or the
property secured by the Montgomery Mall Mortgage in such manner
as Mortgagee may determine in its sole discretion, and Mortgagor
waives and relinquishes any and all rights it may have, whether
at law or in equity, to challenge such allocation.

Section 3.16. (Crosg-Defaults. Any Event of Default under
this Mortgage shall constitute an Event of Default under the
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Montgomery Mall Mortgage and any Event of Default undsr the
Montgomery Mall Mortgage shall constitute an Event of Default

under this Mortgage.

Section 3.17. Right of First Offer. In the event Mortgagor
shall determine to sell the Mortgaged Premises or tha Montgomery
Mall (as defined in the Note), hereinafter called the "Sale
Property"), Mortgagor shall offer the property for cash to
Mortgagee at the selling price and other material terms
determined by Mortgagor ("Gross Sale Price"), which shall then be
reduced by the amounts and in the manner described in subsection
(c) (1) 4f this Section 3.17. Mortgagee shall have thirty (30)
days after actual receipt of Mortgagor’s offer to sell within
which to ;ictify Mortgagor whether it shall purchase the Sale
Property. ipn the event Mortgagee shall decline, or be deemed to
have declined, to purchase the Sale Property, Mortgagor shall be
permitted to cloze the sale of the Sale Property to a bona fide
third party for r cash price which is not less than the Gross
Sale Price within two hundred seventy (270) days after the last
to occur of (i) recsipt by Mortgagor of Mortgagee’s notice
declining to purchase %ne Sale Proporty, or (ii) expiration of
the aforesaid thirty (J2)-day period, provided that Mortgagor
shall enter into a binding contract within one hundred eighty
(180) days, in strict accordznce with which the transaction shall
be closed without modification ~r waiver of terms. If Mortgagor
shall not close the sale within sach two hundred seventy (270)
day period or enter into a binding contract within one hundred
eighty (180) days, in strict accordance with which the
transaction shall be closed without ncdification or waiver of
terms the Mortgagee’s right to purchare shall be reinstated.

If Mortgagee shall elect to purchase :he Sale Property, but
the parties cannot agree upon the terms of i contract for sale
and the provisions of subsection (g) hereof shill be deemed
insufficient to constitute an anforceable contrict, or if
Mortgagor shall desire to sell such property for & price or upon
terms in any manner different from those offered to iiortgagee
after Mortgagee shall have declined to purchase the =215, the
provisions of subsections (a) through (g) of this Section 3.17
shall be applicable,

(a) Without limiting the terms of this Mortgage, in the
event Mortgagor desires to effect a bona fide sale of the
Sale Property to a third person Mortgagor may do so only by
complying with the terms and conditions of this Section 3.17.

(b) Subject to the terms of subsection (c) below,
Mortgagor may at any time, (i) accept a bona fide offer from
a third person to purchase all, but not less than all, of the
Sale Property for sale on such terms as Mortgagor shall
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consldar appropriate (the transfer contemplated by such an
acceptance of offer being hereinafter referred to as a
"Permitted Sale'),

(c) Prior to the acceptance of a third person offer
(except an offer allowed after Mortgagee has exercised its
right under gubsection (c)(ii) below, subject, however, to
the reinstatement rights under subsection (e) below), or
prior to the issuance of an offer to sell as described in
subsection (b) above, Mortgagor shall give Mortgagees written
notice of the terms of any proposed Permitted Sala. Such
notice shall include the identity of any third person offeror
and > copy of any offer or contract submitted by the offeror
or tha identity of any third person offeree, if known, and a
copy ~I any offer of contract to be submitted by Mortgagor to
such tpird person offeree, if known, and a copy of any offer
of contrzoy to be submitted by Mortgagor teo such third person
offeree, if zny then exists, or if no such contract exists
the terms ol the contemplated Permitted Sale. Mortgagee
shall have thirty (30) days after its receipt of any such
notice to give written notice to Mortgagor of its election
either (unless Mortgagec has previously declined to purchase
the Sale Property within the preceding one hundred eighty
(180) days period and-Mortgagor offers the Sale Property to
Mortgagee during such ciz hundred eighty (180) day period,
Mortgagea will have only twaznty (20) days to respond to the
second or any subsaquent o!fers during such one hundred eight

(180) day period):

() Purchage of Sale Proparty. To purchase the
Sale Property on the terms o{ che Permitted Sale but for
a purchase price equal to the purchase price of the
Permitted Sale, less (1) an amount zqual to the real
estata brokerage commission payable by Mortgagor
incurred in connection with said ofier in the aevent of
the sale to a third person offeror, (¢, an amount
representing the closing costs incurred in connection
with such offer to the extent Mortgagor doss not incur
them in connection with the transaction, and {3} any and
all current amounts owed at the closing to Mortuagee
under this Note, and the other Security Documents,
including, without limitation, the interest, Daefurcad
Interest, and Participation Interest (it being the
intent of the Mortgagor and Mortgagee that any sale to
Mortgagee in accordance with this subsection (¢) (i) be
treated as if it were a sale to a third parson with
Mortgagor being obligated to pay to Mortgages, in
addition to all other amounts owed Mortgagee under this
Note, any Deferred Interest and Participation Interest

SLZ06YE6
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which would have been due Mortgagee in the event of a
sale to such third person); or

(1i) No Purchase of Jale Property. Not to purchase
the Sale Property and to accept a prepayment in full of
the Loan, if, as, and when the transaction is closed,
including, without limitation, all interest, Deferred
Interest and Participation Interest.

(d) Mortgagee shall be deemed to have elected its
alternative under subsection (c)(ii) upon its failure to give
to Mortgagor written notice of its election under subsaection
(¢)(3) within such twanty (20) day period or thirty (30) day
perisi., as the case may be.

() _In the event Mortgagee shall elect or be deemed to
have electad the consequences of subsection (¢)(ii) above,
Mortgagor shall have the right (i) to accept the third person
offer on subziantially the terms of the offer disclosed to
Mortgagee pursuant. to subsection (c) above, or (ii) to sell
the Sale Property unmon substantially the terms of the
contemplated offer tc sell delivered to Mortgagee pursuant to
subsection (¢) above, as the case may be, If any Permitted
Sale based upon acceptanrca by Mortgagor of a third person
offer (with respect to viich Mortgagee has elected not to
purchase under subsection ’c) (i) above) shall not be closed
in accordance with the tern= 2f such offer within one hundred
eighty (180) days of the receirt by Mortgagee of written
notice of such terms, or if any Farmitted Sale based upon an
offer by Mortgagor (with respect ¢4 which Mortgagee has
elected not to purchase under subsecctiion (c) (i) above) shall
not be accepted by a third person and closed within one
hundraed eighty (180) days of receipt oy dortgagee of written
notice of such terms then in either case¢, the rights of
Mortgagee under this section shall be deeuwed automatically
reinstated. If the Mortgagor shall offer tae Sale Proparty
for sale with a condition that the Purchaser e allowed an
inspection period, Mortgagee shall also be alldwed the same
inspection period as a condition precedent to its. o:ligation
to close; provided, however, if Mortgagee is presentzd with
more than one (1) offer during any consecutive twelvs «(12)
month period, Mortgagee’s inspection period with respect to
all such offers after the first one shall be limited to
fifteen (15) days.

(€) In the event the terms of any Permitted Sale are
changed to be less favorable to Mortgagor in any material
respect (all as determined by Mortgagee), or if any new offer
is made within one hundred eighty (180) days of an offer
previously made under subsection (b) above and Mortgagor
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intends to accept such offer, then Mortgagor shall give
Mortgages written notice of the naew terms of such Permittaed
Sale in accordance with subsection (c) above and Mortgages
shall have a right of first refusal with respect to the new
terms of such sale or new offer in accordance with this
Section 3.17.

(g) If Mortgagee shall have elected tc purchase the
Sale Property in accordance with subsecticn (c) above, the
clesing of such sale shall take place within ninety (90) days
after the exercise of the alection to purchase on the part of
Mortgagee. Title to the Sale Property shall be subject only
to <current real estate taxes not due or payable, current
lease= and other exceptions to title that appeared as
excepiions on Mortgagee’s policy of title insurance that was
issued as of the Initial Disbursament Date or other title
exceptiora approved in writing by Mortgagse.

Mortgagee shz)l not be charged with any real estate broker
commission as a result of the sale of the Sale Property to
Mortgagee in accoraarce with this Section 3.17.

This Section 3.17 shell not apply to condemnations or sales
in lieu of condemnation new any foreclosure sale or any sale in
lieu of foreclosure, nor snal this Section 3.17 survive any
foreclosure sale or any sale in-lieu of foreclosure.

The right of first offer set (forth in this Section 3,17 shall

continue until Mortgagee has received its full Participation
Interest as provided in the Note.

Section 3.18. Releage. Mortgagee shall release the lien of
this Mortgage upon satisfaction of the fo.loving conditions (the
"partial Release Conditions"):

(1) Mortgagor shall pay to Mortgagee tre full amount of
Participation Interest with respect to the Mortgaged Property
as provided in the Note (unless Mortgagee elects tu defer the
payment of such Participation Interest pursuant tz {phe terms
of the Note); and

(i1) Mortgagor shall pay to Mortgagee the entire
105 West Madison Loan Amount (as defined in the Note) and
shall apply any remaining Net Refinancing Proceeds (as
defined in the Note) in the manner provided in the Note.

Section 3.19. Extension Option. The maturity date of the
Loan may be extended pursuant to the terms of the Note.
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Section 3.20. Prepaymant. Mortgagor shall have the
privilege of prepaying the Loan in accordance with the terms and

conditions set forth in the Note, but not otherwise.

Section 3.21. Maximum Indebtednesa. The maximum amount
secured by this Mortgage, including amounts of Deferred Interest,
is One Hundred Fifty Million Dollars ($150,000,000).

Section 3.22. Effect of Extensions of Time and Amendments.
If the payment of the Indebtedness socured by this Mortgage or

any part thereof be extended or varied or if any part of the
security be released, all porsons now or at any time hereafter
liable¢ therefor, or interested in the Premises, shall be hald to
assent to auch axtension, variation or release, and their
liability -and the lien and all provisions hereof shall continue
in full forcze, the right of recourse, if any, against all such
persons beiny ripressly reserved by Mortgagae, notwithstanding
such extension, variation or release. Any person or entity
taking a junior-mortgage or other lien upon the Premises or any
interest therein, i&hall take said llen subject to the rights of
Mortgagee herein to amend, modify, and supplement this Mortgage,
the Note, the other Security Documents, or any other document or
instrument evidencing, sacuring, or guaranteeing the indebtedness
hereby secured and to vary tha rate of interest and the method of
computing the same, and to inpose additional fees and other
charges, and to extend the maturity of said indebtedness, and to
grant partial releases of the lirn of this Mortgage, in each and
every case without obtaining the <znsent of the holder of such
junior lien and without the lien or 4his Mortgage losing its
priority over the rights of any such }unior lien. Nothing in
this section contained shall be construad as waiving any
provision contained herein which provides, awong other things,
that it shall constitute an Event of Defaui’ if the Premises be

gold, conveyed, or encumbered.

Section 3.23. [Fjixtures. Mortgagor and Mortgigee agres, to
the extent permitted by law, that: (i) all of the occds
described within the definition of the word "Premiscs! herein are
or are to become fixtures on the land described in ExhibLit A;
(i1) this instrument, upon rocording or registration in"’ne real
estate records of the proper office, shall constitute a “fixture
£filing" within the meaning of Sections 9-313 and 9-402 of the
Code; and (1il) Mortgagor is the record owner of the land
described in Exhibit A. The addresses of Mortgagor and Mortgagee
are set forth in the Preamble heraof.

Section 3.24. Holdback Agreement. A portion of the proceeds

of the Loan shall be disbursed pursuant to a separate holdback
agreement (the "Holdback Agreement") of even date herewith
entered into between Mortgagor and Mortgagee, the terms,
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provisions and conditions of which are incorporated herein and
made a part hereof. This Mortgage shall gsecure, and the
Indebtedness shall include, in addition to all other amounts set
forth herein, amounts advanced and costs and expenses incurred
pursuant to the Holdback Agreement, whether or not such amounts
exceed the full amount of the Note.

4

Section 3.25. Limitation of Liability. Neither Mortgagor
nor any partner of Mortgagor shall ba personally liable for the
repayment of any of the principal of or interest (including
Participation Interest) due under the Note or for any deficiency
judgment which Mortgagee may obtain after foreclosure on its
collaterol after default by Mortgagor, or for any other sums
which mav-.be or become due to Mortgagee under the terms of this
Mortgage or any other Security Documents, provided, howaver, that
Mortgagor f£néll not be exonerated or exculpated for any
deficiency, loss or damage suffered by Mortgagee spacifically
attributable tu losses resulting from: (1) Mortgagor’s failure
to apply any proceads of insurance or condemnation proceeds as
required by this Moitgage; (ii) Mortgagor’s failure to comply
with provisions of trs Mortgage and other Security Documents
prohibiting sale (excert to the extent Mortgagor has provided
notice to Mortgagee of =ry such transfer in accordance with the
requirements of Section 1.7 hereof) or further encumbrance of
the collateral (provided, acvever, that prior to seeking to
enforce the personal liability =f Mortgagor with respect to the
payment or satifaction of any {urcher encumbrance of the
collateral, Mortgagee shall take a.l reasonable steps to
foreclose the lien of this Mortgaga and thereby eliminate any
such encumbrance); (iii) Mortgagor’s fsilure to apply proceeds of
rents and other income of the collaterai toward the costs of
maintenance and operation of the Mortgaged Troperty and to the
payment of taxes, lien claims, insurance preriums and debt
service and other indebtedness to the extentc that this Mortgage
or other Security Documents require such rente 2ad income to be
so applied, provided that such items were due ard nayable at, or
it was reasonably foreseeable that such items woull become due
and payable within one year after, tho tims rents ard other
income of the collateral were otherwise applied; (lv, cenage or
destruction to the Bullding, including its electrical, piumbing,
heating or air conditioning systems, as a rasult of the
intentional misconduct or reckless disregard of Mortgagor /(uxcopt
as a result of normal wear and tear, or casualty), or the
commission or knowing permission of waste at the Premises;

(v) Mortgagor’s failure to pay for any loss, liability, damage,
cost or axpense (including reasonable attorneys’ fees) incurred
by Mortgagee in connection with any depcsit, storage, disposal,
purial, dumping, injecting, spilling, leaking, or other placement
or release in, on or from the Promises of asbostos or any
Hazardous Substance occurring after such time as Mortgagor
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obtains title to the Mortgaged Property; (vi) Mortgagor'’s
misapplication or misappropriation of security deposits;

(vii) Mortgagor's fallure to apply saless proceeds derived from
the sale of all or any portion of the Mortgaged Property in
accordance with the terms of the Note and other Security
Documents; (viii) Mortgagor’s attempt to interfere with
Mortgagee'’s rights under the Assignment, to the extent of
proceeds of rents and other income of the collateral which were
misapplied by Mortgagor during the period of such interference;
or (ix) Mortgagor’s entering into or modifying leases in
violation of the provisions of this Mortgage after the occurrence
of an Event of Default under this Mortgage or the other Security
Documer<s; and provided, further, that the foregoing limitations
on such Jiability with respect to principal and interest
(including, Participation Interest) shall not impair the validity
of the indebstedness secured by Mortgagee’s collateral or the lien
on or security interest in the collateral or the right of
Mortgagee as murigagee or secured party to foreclose and/or
enforce the coliztaral after default by Mortgagor. Nona of the
foregoing limitations on liability shall modify, diminish or
discharge the liabilily of any party under any indemnity
agreement or under any indemnification provisions of tha Mortgage
or any of the other Security Documents which therein specifically
and expressly provide for rarsonal liability. Nothing herein
shall be deemed to be a walvar of any right which Mortgagee may
have under Sections S506(a), ©06/h), 1111(b) or any other
provision of the Bankruptcy Code to file a claim for the full
amount of the debt owing to Mortgayee by Mortgagor or to require
that all collateral shall continue to secure all of the
Indebtedness owing to Mortgagee in zcrordance with this Mortgage
and the other Security Documents.

Section 3.26 Subordination. This Mortgrzge shall be subject
and subordinate to that certain mortgage encuwbering the
Mortgaged Property for the benefit of Principei utual Life
Insurance Company (the "Senior Mortgage") to sucure indebtedness
in the original principal amount of Seven Million l'ive Hundred
Thousand Dollars ($7,500,000). Mortgagor shall not medify,
extend or amend the Senior Mortgage and the other lcaw .documents
related thereto or increase the amount of indebtedness agacured
thereby without the prior written consent of Mortgagee.
Mortgagor shall in a timely manner fully perform all of ite
obligations in connection with the Senior Mortgage and the other
loan documents related thereto, including without limitation the
timely payment of all sums due thereunder. Mortgagor shall
provide to Mortgagee within three (3) business days after receipt
any notices or other material correspondence received from the
holder of the Senior Mortgage.

COPY

b
Al
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IN WITNESS WHEREOF, this Mortgage has bean duly aexecutsd as
of the day and year first above written.

MONTGOMERY /MADISON ASSOCIATES
LIMITED PARTNERSHIP, a Delaware

limited partnership

By: Montgomery/Madison Corp.,
a Nevada corporation, its
gensral partner

Its Vice Prasident

June 21, 1)
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STATE OF ILLINOIS)
) 88,

COUNTY OF COOK )

2
on the ____49;2:1 day of June, 1993 before me came Howard
Edelman, Vice President of Montgomery/Madison Corp., & general
partner of Montgomery/Madison Associates Limited Partnership, a
limited partnership, to me known and known to me toc be the

indivifaal described in and who executed the foregoing
instrumert; and he thereupon acknowledged to me that he sxacuted
the same for and on behalf of said partnership as a general

partner theceof. ;

4 \L(,( L( MJ )b\f [ LJLJEL,)
>

‘ EAL"
CEBIRAH M. KWIECINGK]
MNomy Pudliz, State of [liinglg

y Commise. o Expires 12709795
-

vee

Qe

0
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PROMISSORY NOTE

$60,460,450 Chicago, Illinois
June ., 1993

FOR VALUE RECEIVED, MONTGOMERY/MADISON ASSOCIATES LIMITED
PARTNERSHIP, a Delaware limited partnership ("Borrower"),
promises to pay to the order of GENERAL ELECTRIC CAPITAL
CORPORATION, a New York corporation ("GECC"), the principal sum
of SI¥TY MILLION FOUR HUNDRED SIXTY THOUSAND FOUR HUNDRED FIFTY
AND NO/»GO DOLLARS ($60,460,450), or so much thereof as shall be
advanced by GECC from time to time, with interest on the unpaid
balance of fuch amount from the date of the initial disbursement
(the "Initizl Disbursement") of the loan (the "Loan") evidenced
hereby, at the rate or rates of interest and at the times

specified hereir.

1. DEFINITIONE. In addition toc terms defined elsewhere in
this Note, as used herein, the following terms shall have the

following meanings:

(1) "Advance" shail mean any advance of proceeds of the
Loan made by GECC pursuant to this Note, the Mortgage or any
of the Security Documents.

(2) "Affiliated Entities"” zhall mean, collectively,
Borrover, or any of the partners. cc shareholders of any
partnership or corporation which is-a limited or general
partner of the Borrower, or any entity of which any of such
partners or shareholders alone or in any combination is a
general partner or a controlling direct(yr, managing officer
or majority shareholder or has or have morz than a ten
percent (10%) beneficial interest therein. ' Aay of the
foregoing Affiliated Entities is individually czlled an

"Affiliated Entity".

(3) "Applicable Base Percentage Rate' shall riean nine
percent (9%) per annum.

(4) "Assignment" shall collectively mean (i) that
certain Assignment of Rents and Leases of even date herewith
made by Borrower for the benefit of GECC with raespect to 105
West Madison, and (ii) that certain Assignment of Rents and
Leases of even date herewith made by Borrower for the benefit
of GECC with respect to Montgomery Mall.

(5) "Base Interest" shall have the meaning set forth in
Section J,A of this Note.
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(6) "Borrower's Equity" shall mean the amount of
$3,027,500 which constitutes funds of Borrower (and not Loan
proceeds) expended in connection with the acquisition of
105 West Madison and Montgomery Mall, as such amount may be
reduced by time to time as a result of payments of Borrower's
Equity pursuant to Section 3.E of this Nota.

(7) "Cash Flow" shall mean the amount of Net Operating
Income for the specified period after payment of any "Base
Interest" under this Note, any "Deferred Interest" due and
payable pursuant to the terms of this Note and, if the 105
Wes: Madison Mortgage has not been released as a result of
the -satisfaction of the applicable Partial Release
Conditions, all amounts of principal and interest (at the
non-dsduult rate) required to be pald pursuant to the
documentr evidencing and securing the Principal Mutual lLoan.

(8) "Contract Index Rate" shall mean the rate of
interest equal *o three and one quarter percent (3.28%) per
annum in excesz ¢l the GECC Composite Commercial Paper Rate.

(9) "Economic Value" of either 105 West Madison and
Montgomery Mall, as arrlicable, shall mean the value, as of a
Triggering Event, as if zold to a bona fide third party in an
arms length transaction, in an "as is" condition, as though
unencumbered by the Mortgaje or any other liens and taking
into account the estimated custs and the deductions from Net
Proceeds set forth in subsectiors (i) and (ii) of the
definition of Net Sales Proceedar tontained in this Note which
would be incurred in connection with such sale (but only to
the extent provided therein). Sucli Economic Valua shall be
determined by an appraisal of the Prcperty by three
independent appraisers who shall be mercsys of the Appraisal
Institute and certified as "M.A.I." appra‘sers and who shall
have at least five (5) years experience in appraising
properties similar to the Property and, as to 105 West
Madison only, which are located in the same metiopolitan area
as the Property. One such appraiser shall be apriinted by
GECC and one appointed by Borrower, not later than tan (10)
days after the written request of either GECC or Borrower as
provided below. The third appraiser shall be selectad by
the appointed appraisers. If either GECC or Borrower shall
fail to timely appoint an appraiser, the appointed appraiser
shall select the second appraiser not later than ten (10)
days after GECC's or Borrower's failure to appoint such
second appraiser., If the two appraisers so appointed shall
be unable to agree on the selection of a third appraiser

within ten (10) days after the two initial appraisers have (£
been appointed, then either appraiser, on behalf of both &
appointed appraisers, may request the appointment of the L

Qo

by

SONCH102\L25\9 73899010099\ 1053715, 7 June 21, 1993 r




UNOFFICIAL COPY




UNOFFICIAL COPY

4

third appraiser by the presiding chief judge of the United
States District Court for the Northern District of Illinois,
No appraiser shall have any personal or financial interest
which would prevent such appraiser from exercising an
independent and impartial judgment as to the value of the
Property, In determining the "Economic Value" of either

105 West Madison or Montgomery Mall, as applicable, the
appraisers shall be instructed to assume that rents are at a
market level, the vacancy rate is no lower than the vacancy
rate for comparable properties and that the applicable
property is well-managed with no deferred maintenance. The
"Economic Value" of 105 West Madison or Montgomery Mall, as
applicable, shall be equal to the arithmetic average of the
valustion of the applicable property as determined by each of
such zppraisers in accordance with the provisions hereof;
provides - however, that if any valuation deviates by more
than ten pzrcent (10%) from the average of all such
valuations  “hen the "Economic Value" of the applicable
property shiil be equal to the arithmetic average of the two
valuations clcsegs to such average. The appraisers shall
submit a writter arpraisal report to Borrower and GECC within
thirty (30) days ¢ftur the appointment of such appraisers.
The cost of such appreisals shall be paid by Borrower, except
that if no default or Event of Default (however described)
exists under this Note or the Security Documents, GECC shall
pay one-half (1/2) of the conts of such appraisal. The
Economic Value of 105 West zdison or Montgomery Mall, as
applicable, shall be determines in accordance with the
procedures set forth above upoii ihe written request of GECC
or Borrower made (a) at any time within six (6) months prior
to the Maturity Date but in no eve:; i later than forty-five
(45) days prior to the Maturity Date or b) at any time from
and after the acceleration of the maturity of the Loan gr
(c) at any time within seventy-five (75, Jays prior to a
refinancing of the Loan, but in no event lztar than forty-
five (45) days prior to such refinancing.

(10) "GECC Composite Commercial Paper Rate!" rball mean
the "Average Interest Expense" (as hereinafter defi.ed) on
the actual principal amount of the GECC Composite Couwnercial
Paper outstanding for GECC's full fiscal month precediny the
interest billing month. "“GECC Composite Commercial Paper"
shall mean GECC's outstanding commercial paper for terms of
twelve (12) months or less from sources within the United
States, but excluding the current portion of GECC's long term
debt and GECC Financial Corporation's borrowings and interest
expense, YAverage Interest Expense"” shall mean the
percentage obtained by dividing the interest expense on GECC
Composite Commercial Paper for such fiscal month by the
average daily principal amount of GECC Composite Commercial
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Paper outstanding during such fiscal month, divided by the
actual number of days in such fiscal month and multiplied by
the actual number of days in the calendar year. The GECC
Composite Commercial Paper Rate shall be determined by GECC
and evidenced by a certificate issued by an authorized GECC

employaee.

(11) "Gross Revenues" shall mean the sum of the gross
rental receipts and all other receipts and revenues received
by Borrower during the applicable period by and from the use
and operation of eithar or both of 105 West Madison and
Mortgomery Mall, as the context may require, including, but
not limited to, rental income, expense pass-through charges,
veniing machine income, any non-refundable security deposits,
rento) and charges for space occupancy, and the proceeds of
any inaurance specifically paid to reimburse Borrowsr for
loss of burniness or rental income.

(12) “Sross Sales Price" with respect to the Mortgaged
Property shall reun the total sales price directly or
indirectly paid“(prior to adjustment for taxes, rents,
expenses, or custcmary prorations) by a purchaser to Borrower
for the purchase of the Mortgaged Property (or substitute for
the Premises, such as interests in the partnerships
comprising the Borrower;}, including, without limitation,
cash, notes and all other property and consideration, and
further including, without iimitation, any and all payments
and other consideration made,:psid or given to Borrower or
any Afriliated Entities in connection with such sale for non-
competition agreements, termination of management agreements
and similar payments.

(13) "Holdback Agreement" shall mesn that certain
Holdback Agreement dated as of the date hezeof executed by
Borrower and GECC.

(14) "Initial Disbursement Date" shall mear *“he date of
the initial disbursement of any proceeds of the Lran,

(15) "Mandatory Principal Payments" shall have <he
meaning set forth in Section 3.E of this Note.

(16) "Maturity Date" shall mean June 23, 1998 or such
earlier date as the indebtedness evidenced by this Note shall
become due and payable pursuant to the terms of this Note or
the Security Documents, subject to the right of Borrower to
extend the Maturity Date to December 23, 2001 pursuant to and
upon the satisfaction of the conditions set torth in
Paragraph 3.G of this Note,
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(17) "Modified Gross Revenuss" shall mean base,
percentage and additional rents, tenant contributions for
operating expenses and other revenue which is expected to be
recurring received by Borrower in connection with either or
both of 105 West Madison or Montgomery Mall, as the context
may require, adjusted as follows:

(i) Modified Gross Revenuas shall not include rents
paid by tenants under leases of space in the Mortgaged
Property to the extent such rents are determined by GECC
to be the amortization of tenant improvements:

(1i) Modified Gross Ravenues shall not include rents
received from tenants under leases of space in the
Mortgaged Property which have an original term (or
rotion term if the tenant thereunder has executed the
option) of less than three years, if in GECC's sole
opinica there is a significant likelihood that the
tenant ‘‘nereunder will not renew the lease or exercise
an option to the extent acceptable to GECC, except that
income fror carts, kiosks and licenses to
concessionailes shall be included based on the average
annual income for the prior three (3) years, to the
extent that GECC rs»asonably determines that such income
will be recurring; snd

(11ii) Modified Grosu Ravenues shall be calculated
based on percentage rents under existing leases of space
in the Mortgaged Property azrned and collected with
respect to the corresponding <ime period in the previous
(and not the current) calendar year, which amounts shall
be included in Modified Gross Revenues only to the
extent that GECC determines, in i%tr sole and absolute
discretion, that the payment of such amounts will again

occur in the current calendar year.

(18) "Modified Net Operating Income" shall mean the
amount, it any, by which Modified Gross Income axceads
Modified Operating Costs for the applicable periorl.

(19) "Modified Operating Costs" shall mean Operating
Costs, adjusted as follows:

(1) Management fees shall be deemed to be five
percent (S5%) of Gross Income:

(i1) Amounts necessary to fund capital reserves
acceptable to GECC shall be included in
Modified Operating Costs; and

oGtes

-~
.
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(144) Modified Operating Costs shall be calculated
based on annualized, stabilized operating
expenses, including a fully assessed (or
GECC's estimate of a fully asscssed) real
estate tax bill for the Mortgaged Property.

(iv) Modified Operating Coets shall include any
costs and expenses which have not been
incurred but which, in GECC's reasonable
judgment, would be incurred by a reasonable
and prudent owner, to the extent such costs
and expenses would not be reimbursed by the
tenants pursuant to the terms of the
applicable leases.

(25) " "Montgomery Mall™ shall mean the real property and
inprovemen’ts commonly known as Mont?omcry Mall, Montgomery,
Alabama, as‘'rore particularly described in the Montgomery
Mall Mortgage.

(21) "Montgomrry Mall Loan Amount" shall mean the
portion of the princiral amount of the Loan which is
allocated to Montgomerv-Mall as set forth in the allocation
of Loan disbursements o4t forth on Exhibit "A" attached
hereto, as updated by GECC from time to time to reflect
additional disbursemants of tiae Loan or payments of the Loan,
plus all Deferred Interest ard any unpaid interest with
respect theretc and other amounta due purauant to the
Security Deposits allocated by G£CC to Montgomery Mall. Base
Interest and Deferred Interest shili be allocated to the
Montgomery Mall Loan Amount ratably bszad upon the respective
balances of the Montgomery Mall Loan .Amount and the 105 West
Madlison Loan Amount.

(22) "Montgomery Mall Mortgage" shall nean that certain
Mortgage and Security Agreement of even date ‘herewith made by
Borrower to and for the benefit of GECC with renpect to
Montgomery Mall, securing this Note.

{23) "Montgomery Mall Release Payments" ghall rexzn the
following payments, collectively:

(a) The Montgomery Mall Loan Amount;

(b) A payment to GECC, to be applied to repay the
105 West Madison Loan Amount, in an amount sufficient to
cause Modified Net Operating Income for 105 West Madison
to equal, on an annualized, stabilized basis (taking
into account seasonal fluctuations), eight percent (8%)
of the 105 West Madison Loan Amount, subject to the

SONCHI02\L 28\9738990\00994 1053715, 7 Jume 21, 1993




UNOFFICIAL COPY




UNOFFICIAL,GORY, .

linitation that the foregoing payment, together with the
amount of the 105 West Madison Loan Amount which is
repaid pursuant to Section 3.E of this Note, shall net
exceed the 105 West Madison Reduction Amount;

(c) To the extent of Net Refinancing Proceeds or
Net Sales Proceeds, a payment to Borrower in an amount
equal to the then current amount of Borrower’s Equity,
minus the aggregate amount of Related Party Payments;

(d) To the extent of Net Refinancing Proceeds or
Net Sales Proceeds, a payment to GECC in the amount of
$1,000,000 to be applied to reduce the 105 West Madison

z.0an Amount;

(e) To the extent of Net Refinancing Proceeds or
Net Siles Proceeds, a payment to GECC, to be applied to
reduce the 105 West Madison Loan Amount, sgual to the
guotient outained by dividing (x) the amount, if any, by
which (1) $750,000 exceeds (ii) Modified Net Operating
Income for 105 West Madison, determined on an
annualized, c(tubilized basis (taking into account
seasonal fluctuations), by (y) seven and ons-half

percent (7.5%); end

(£) In the case of a Refinancing Loan for
Montgomery Mall with ivspect to which GECC has elected
to defer the payment of Tarticipation Interast pursuant
to Section 3.F.(3) (i) of tuls Note, a payment to GECC,
to the extent of Net Refinziicing Proceeds, tc be applied
to repay the 105 West Madison Lcan Amount.

(24) "Mortgage" shall mean the 125 Wast Madison Mortgage
and the Montgomery Mall Mortgage, indiviiually or
collectively as the context may require.

(25) "Mortgaged Property" shall have tho uraning given
to such term in the 105 West Madison Mortgage aro/or the
Montgomery Mall Mortgage, as the context may requile.,

(26) "Net Operating Income" shall mean the amount, if
any, by which Gross Revenuas axceed Operating Costs for the
applicable period.

(27) "Net Refinancing Proceads" shall mean, with respect
to a Refinancing Loan, the actual amount of proceeds which
Borrower or any Affiliated Entities are directly or N
indirectly entitled to receive in connection therewith net of N
reasonable and customary closing costs to the extent actually 7

asctes

hae ), 199}
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paid or to be paid by Borrower, including, without
limitation, attorneys' fees, surveying costs, title insurance
premiums and abstracting costs, mortgage taxes, loan fees and
charges, but excluding capital gains and other income-related
taxes and any closing costs which are not usual and

customary.

¢

(28) "Net Sales Proceeds" shall mean, with respect to a
Permitted Sale of 105 West Madison or Montgomery Mall, the
sale proceeds which the seller is diractly or indirectly
entitled to receive after deducting from the Gross Sales
Price, to the extent actually paid, the following
(11 reasonable and customary closing costs (including,
withGut limitation, usual and customary brokerage
comm.siions, reasonable attorneys' fees, surveying costs,
transfar taxes, title insurance premiums and abstracting
costs) kut _not including a commission or finder's fee payable
to an Affiliated Entity incurred by Borrower and capital
gains and other income-related taxes and any closing costs
which are not usual and customary, (ii) capital expenditures
incurred by Borrower (not funded with proceeds of the Loan)
and approved by GFCC in writing as being a permitted
reduction from Net Sale Proceeds in the determination of
Participation Interesr, ) (iii) in the event of a Permitted
Sale of 105 West Madisur. only, the 105 West Madison Loan
Amount and the outstanding principal amount cf the Principal
Mutual Loan (excluding any prepayment penalty or charge), and

(iv) with respect to a Permit%ed Sale of Montgomery Mall
only, the Montgomery Mall Reless~z Payments.

(29) "Note" shall mean this Przinissory Note, as amended
from time to time, which evidences tha l.0an.

(30) "105 West Madison'" shall mean thie real property and
improvements commenly known as 105 West Madison Street,
Chicago, Illinois as more particularly descri:ed in the 105
West Madison Mortgage.

(31) "105 wWest Madison Loan Amount" shall mera the
portion of the principal amount of the Loan which 14
allocated to 105 West Madison as set forth in the allecation
of Loan disbursements set forth on Exhibit "A" attached
hereto, as updated by GECC from time to time to reflect
additional disbursements of the Loan or payments of the Loan,
plus all Deferred Interest and unpaid Base Interest accrued
or accruing with respect to such portion of the Loan and
other amounts due pursuant to the Security Documents which
are allocated by GECC to 105 West Madison., Base Interest and
Deferred Interest shall be allocated to the 105 West Madison
Loan Amount ratably based upon the respective balances of the
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Montgomery Mall Loan Amount and the 105 West Madison Loan
Amount.

(32) "105 wost Madison Mortgage" shall mean that certain '
Mortgage and Security Agreement made by Borrower with respect
to 105 West Madison, securing this Note.

(33) "105 West Madison Reduction Amount” shall mean
$4,000,000. '

(34) "Operating Costs" shall mean the normal and
customary operating costs of either or both of Montgomery
Mall and 105 West Madison, as the context may require, paid
by <x for the account of Borrower, all as determined in
accorzance with the cash basis method of accounting.
Operatirec Costs shall includs, among other things, bona fide
managemsn’. fees not in excess of Five Percent (5.0%) of
actual grose rental collections, all or part of which may be
paid to an Alriliated Entity. Operating Costs shall not
include (i) =ay porincipal, interest or other amounts paid
under any notes, nrsrtgages or deeds of trust relating to the
Mortgaged Property, including but not limited to this Note,
(i1) income taxes, and (iii) non-cash items such as
depreciation. For tre purpose of computing Operating Costs,
no Related Party Payments shall constitute Operating Costs.

(35) "outstanding Loar Balance" shall mean the
ocutstanding principal balance of the lLoan, plus Deferrsd
Interest, unpaid Base Interest and any other amounts owed
pursuant to the Security Documeais.

{36) "Participation Interest" znall have the meaning set
forth in Section 3.F. hereof.

{37) “"Permitted Refinancing Loan" shull) mean a
Refinancing Loan with respect to either or <ath of Montgomery
Mall and 105 West Madison which satisfies the following

conditions:

Juse 2), 19
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