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any claim and interests, fees, charges or payments accruing on or received from or o be
received on any of the foregoing in any way relating to the Morigaged Property, or the
ownership, enjoyment or operation of the Mortgaged Property together with all proceeds of
the foregoing described in this Section i.2.

Section 1 3. The tesm “Mortgaged Premises” shall mean and include (a) the real
property situated in the County of Cook, State of lllinois, described in Exhibir “A” which is
attached hereto and incorporated herein for all purposes; together with all buildings and
improvements of every kind and description now or hereafter erected or placed thercon and
all materials now or hereafter placed thereon intended for construction, reconstruction,
alteraticat and repairs of such buildings and improvements, all of which materials shall be
deemed to e included as a part of said real property immediately upon the delivery thereof
to said real’_reeperty; (b) all fixtures now or hereafier owned by Maker and attached to,
comtained in of wsed in connection with said real property, and all renewals and
replacements thercof, including but not limited to (i) all equipment, apparatus, machinery,
motors, elevators, fictiags and radiators, (ii) all plumbing, heating, lighting, ventilating,
refrigerating, incineraling, air-conditioning and sprinkler equipment; (iii) all awnings,
storm windows and doors, <nantels, cabinets, rugs, carpeting, linoleum, stoves, shades,
draperies, blinds and water heaers; (iv) such other goods and chattels and personal property
as are usually furnished by landiceds in letting an unfurnished building, or which shall be
attached to said buildings and improvements by naiis, screws, bolis, pipe conncctions,
masonry of in any other manner; and {v) all built-in equipment as may be shown by plans

and specifications.

Section 1.4. The term “Mortgaged Proper:y” shall mean the Mortgaged Premises
and Cotlateral.

Section 1.5. The term “Note" shall mean that certan First Mortgage Note of even
date herewith in the principal sum of Five Million and 00/150. D ollars (85,000,000) payable
to the order of Notcholder, payable with interest in installments 4s stipulated therein and
providing for the right to declare the unpaid principal balance duc arid payable upon the
occurrence of an Event of Default and otherwise as provided therein and providing for the
payment of attorneys’ fees, and ail notes given in rencwal, extension and/or modification of
said First Morigage Note or any portion thereof.

SECTION IL GRANTING CLAUSE

In consideration of Ten Dollars ($10.00) cash in hand paid, of Noteholder’s advancing
ot extending to Maker the funds or credit constituting a part of the Indebtedness, and the
mutual covenants contained herein, the receipt and sufficiency of which are hereby
acknowledged, Maker hereby conveys, mortgages, assigns, and pledges to Noteholder the
above-described Mortgaged Property for the purpose of securing the Indebtedness, and the
full and complete performance of each and every obligation, covenant, duty and agreement
of Maker contained herein or in the Note or any other instrument executed by Maker
pertaining to the Note or as security therefor; TO HAVE AND TO HOLD the Mortgaged
Propetty, together with the rights, privileges and appurienances thereto belonging unto the
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MORTGAGE, SECURITY AGREEMENT AND FINANCING STATEMENT

This Mortgage. Security Agreement and Financing Statement (hereinafter termed
“Agreement” ) is entered into as of July 15, 1993 between AMERICAN NATIONAL BANK AND
TRUST COMPANY OF CHICAGO, not personally but solely as Trustee under Trust Agreement
dated May 22, 1991 and known as Trust No. 113913-07 whose matling address is c/o First
American Management, 3436 North Kennicott, Suite 250, Arlington Heights, [llinois
60004- 1439 (hereinafter termed “Maker™), and AMERICAN NATIONAL INSURANCE
COMPANY, whose mailing address is One Moody Plaza, Galveston, Texas 77550, Aun:
Mortgage and Real Estate Investment Department (hereinafter teemed “Notehelder™).

SECTION 1. DEFINITIONS

Section I.1. Traterm “Indebtedness” shzll mean and include:

(1) Any and_zll sums becoming due and payable pursuant to the Note, as
hereinafter defined:

(2) Any and ali vther sums becoming due and payable by Maker to
Noteholder including such as may hzreafter be borrowed by Maker from Noteholder,
and including, but not limited to, aivancements made by Notehelder pursuant to the
terms and conditions of this Agreemnert ¢r any other instrument securing, executed in
connection with or otherwise rejating tc the Note; and

(3) All renewals, extensions, modificatiens, increases, consolidations and
rearrangements of any or all of the obligations ¢f-Maker defined herein under the

term indebtedness.

The maximum aggregate amount of principal and interest under the Note and other
lndebtedness (now owed or hereafter owed) secured by this Agreera:at’is Ten Million and

00/100 Dollars ($10,000,000).

Section 1.2. The term “Collateral” shall mean and include (a) ali of e goods,
accounts, gencral intangibles, instruments, documents, equipment and/or fixturcs-<f every
kind and nature whatever (including without limitation, the items desciived in
subsections (b) - (d) below) now or hereafter owned by Maker, in or hereafter placed in,
or used or which may become used, in connection with cr in the operation of the Morigaged
Premises, together with all additions thereto. replacements thereof, substitutions therefor
and all proceeds thereof; (b) all rents, revenues, profits and incomes and, to the extent now
or hereafier owned by Maker, insurance pelicies, plans and specifications, contract rights,
accounts, and general intangibles in any way relating to the Mortgaged Property or used or
useful in the use, enjoyment, ownership or operation of the Mortgaged Property; (¢} all
names, trade names, signs, marks, and trademarks now or hereafter owned by Maker under
which the Mortgaged Property, or any part thereof, is known or operated; and (d) all
deposits, escrowed monies, insurance proceeds, condemnation awards to which Maker has
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Noteholder and its successors and assigns forever, and Maker is hereby bound to warrant
and forever defend the Mortgaged Property unto the Noteholder, its successors and assigns,
against the claims of all persons claiming any interest in the Mortgaged Property cf any pan
thereof save and except only these items identified on Exhibir “B” attached hereto and

incorporated herein for all purposes (the “"Permitted Exceptions™).

SECTION [[l.  ADDITIONAL SECURITY

As further security for the Indebtedness and the full and complete performance of
each and every obligation, covenant, agreement and duty of Maker contained herein of
container in)any other instrument executed by Maker pertaining to the Note or the security

therefor:

K. Security Interest. Maker hereby grants and conveys to Noteholder a
security interesi in and lien on 2ll of the Collateral. This Agreement shall serve as a
Security Agreemeatcreated pursuant to the Uniform Commercial Code of the State of
Illinois, and Noteholde: shall have and may excrcise all rights, remedies and powers
of a secured party under the Uniform Commerciai Code of the State of Hlinois.
Maker hereby represents, wariants and covenants that (1) Maker and the beneficiaries
of Maker are the owners and halders of the Collateral free and clear of any adverse
claim, security interest or encumbrznce, except those created herein and those which
are Permitied Exceptions, subject to recorded agreements of subordination of any lien
securing the payment of indebtedness r any leases of the Mortgaged Premises in form
and substance acceptable 1o Noteholder: (2) it will defend the Collateral, and the
priority of the security interest created hercin s a valid first security inierest agains:
all claims and demands of any person at any tm¢ claiming the same or any interest
therein; (3) there are no financing statements ex:cuted by the Maker or any of the
beneficiarics of Maker, as debtor, now on file in any public office except those
financing statements which are being released contempuraneously with the delivery of
this transaction or which have been authorized by Notenordier; (4) it will deliver to
Neteholder such other and further agreements, financing statemeits and assignments
as Notcholder may request and authorizes Noteholder to file or record such statements
in such offices and at such times as it is deemed by Noteholder to be necessary or

desirable.

B. Assignment of Condemnation Awards. To the extent of the full amount
of the indebtedness secured hereby and of the cost and expenses (including reasonable
attorneys’ fees) incurred by Noteholder in the collection of any award or payment,
Maker heteby assigns to Notcholder any and all awards or payments, including all
interest thereon, together with the right to receive the same, which may be made to
Maker with respect to the Mortgaged Property as a result of (a) the exercise of the
right of eminent domain, (b) the alteration of the grade or of any street, or (c) any
other injury to or decreased value in the Mortgaged Property, as well as the right, but
not the obligation, to, at Maker's expense, participale in and make decisions
concerning the progress of any proceeding involving any such award or payment.
Maker shall give Notcholder written notice of any such action or proceeding
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immediately upon Maker's becoming aware of same. All such damages, condemnation
proceeds and consideration shall be paid directly and solely to Noteholder whether of
not an Event of Default has at such time occurred. and after first applying said sums
to the payment of all costs and expenses (including reasonable attorneys’ fees)
incurred by Noteholder in obtaining such sums, Notehuvlder may, at its option, apply
the balance on the Indebtedness, in any order and whether or not thea due or to the
restoration of the Mortgaged Property, or release the balance to Maker. Said
application or release shall not cure or waive any default.

SECTION IV.  ABSOLUTE ASSIGNMENT OF RENTS

In frither consideration for the indebtedness evidenced by the Note, Maker hereby
absolutely and raconditionally assigns to Notcholder ali rents, revenues, profits and incomes
from the Moitgaged Property or any portion thereof. Provided, however, so long as no
Event of Default nzs eccurred, Maker is hereby granted a license to collect and retain the
currently accruing rents.-income and profits from the Mortgaged Property, but in no event
for more than one (1) moath in advance of such collection. If an Event of Default shall
occur, however, thereupon, 2ad at any time thereafter such default is continuing, Noteholder
rmay terminate such license and may, without any liability to Maker, take possession and
control of the Mortgaged Property ard/or receive and collect all rents, revenues, profits and
income, accrued or accruing thereafisr'su long as any of the indebtedness remains unpaid,
applying so much thereof as may be collected first to the expenses incident to taking
possession and/or the collection thereof, anu secand to the payment of the Indebtedness other
than the Note and then to the amount of the Netz then remaining unpaid, at Noteholder's
discretion, either principal or interest, in any o:der, and whether then matured or not,
paying the balance, if any, to the Maker. It is intendza by Maker and Notcholder that this
assignment of rents constitutes an absolute assignment-and nat an assignment for additional
security only and that Noteholder shall be entitled 1o exercise iis rights hereunder whether
or not Noteholder is in possession of the Mortgaged Premisesar'sich time. Maker agrees to
fulfill or perform each and every covenant of any and all leases st tiie Morigaged Property
50 as to keep them at all times in full force and effect, and not to ‘naks any modification,
consent to any modification of, or cancel any lease of all or any pact of the Mortgaged
Property after the lease has been executed by Maker and lessee, without the rrior written
consent of Notcholder; the failure to fulfill or perform any such covenant or/th< raaking of
or consent to any such modification or cancellation shall be an Event of Default.

SECTION Y. MAKER'S REPRESENTATIONS AND WARRANTIES

In order to induce Noteholder to lend the funds evidenced by the Note, Maker
represents and warrants that:

A. Accurate Loan information. All information and financial statements
furnished or to be furnished to Noteholder by or on behalf of Maker in connection
with the Indebtedness secured by this Agreement is or at the time of delivery will be
complete and accurate in all respects.

VETTNO00G
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B. Valid Title. Maker or the beneficiaries of Maker are the fawful owners
of the Mortgaged Property and have good right and lawful authority to morigage and
pledge the same.

C.  Freedom from Encumbrances. The Mortgaged Property is free from any
and all liens and encumbrances save and except only the Permitted Exceptions, and
Maker does warrant and will defend title to the Mortgaged Property against all claims
or demand by third parties whatsoever save and except only the Permitted Exceptions.

D. Muintenance of Lien Priority. Maker shall take and cause its
bencficiaries to take all steps necessary to preserve and protect the validity and
prionzy of the liens on the Mortgaged Property created hereby. Maker shall execute,
ackncwizdge and deliver and cause its beneficiaries to execute, acknowledge and
deliver.such additional instruments as Noteholder may deem necessary in order to
preserve, prowst, continue or maintain the liens and security interests created hereby
as first liens Or the Mortgaged Property. All costs and expenses incurred in
connection wiin the protection, preservation, continuation or maimtaining of the
security interest ana-tivz liens herein created as valid first and subsisting tiens shall be
paid by Maker.

E. Value of the Mortganed Properry. The value of the Mortgaged Property,
as established by an appraisal suimnitted to Maker, is substantially in excess of the
Indebtedness secured hereby. Maker acknowledges but for the Morgaged Property
having a value in excess of the amourt of the Indebtedness, Noteholder would not
make the loan evidenced by the Note and advance the funds hereunder. Maker agrees
that Noteholder shall at all times have the berefit of the Mortgaged Property as the
security for the Indebtedness even though the valus thereof may now or in the future
exceed the amount of the Indebtedness secured hereby.

F. Representations, Warranties and Covenants of Maker as an lilinois Land
Trust. Maker hereby represents, warrants and covenants that:

{1} It is, and shall continue 1o be, (a) duly organzed and existing
under the laws of the United States of America, (b) duly qualii)zd to transact
business in each State where the conduct of its business requites it to be
qualified, and (c) duly authorized to execute and deliver the written inssuments
comprising the Indebtedness in this insument and to observe and perform its
duties thereunder and hereunder.

(2) Its officers executing the instruments comprising part or all of the
Indebtedness are the legally appointed, qualified and acting officers of the
Maker and have been expressly authorized to execute this instrument by
resolution of the Maker's Board of Directors.

{3) I shal]l not, without Noteholder’s prior wnitten consent, amend or
terminate the Land Trust Agreement under which Maker is Trustee.

.5-
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(4) The only bencficiaries of Maker are: FAI 1}, Inc., an Illinois
corporation, and Rob Roy Commercial Joint Venture Limited Partnership, an
[llincis limited partnership.

(5} Maker will not permit any interest of any beneficiary to be sold,
transferred, conveyed, encumbered or otherwise the subject of any Transaction,

as defined below.

G. Construction and Materials. Maker hereby warmrants, represents and
covenants that all persons and entities who have provided labor or materials to or for
th tenefit of the Mortgaged Property by, through or under Maker or otherwise at
Mak<r's direction or request at any time prior to the date of this Agreement have been
paid in.{xi! for labor or materials provided prior to the date hereof and, if requested
by Notéioider, have provided Maker with lien waivers or subordination agreements
in form and cuniznt acceptable to Noteholder.

H Hazardous Waste. Maker hereby represents and warrants, o its
knowledge, that the Mortgaged Property is not in violation of, and Maker covenants
and agrees not to use or permit the use of the Morigaged Property for any purpose
which would be in violation of. any federal, state or local law, ordinance or regulation
relating to Hazardous Materials.‘as defined below, industrial hygicne or to the
environmental conditions on, under or about the Mortgaged Property, including, but
not limited to, soil and groundwiter condition. Maker further represents and
warrants that, Maker is not aware of arly ‘acts or circumstances which may give rise
10 any litigation, proceedings, investigatior:s Citations or notices of violations resulting
from the presence, use, generation, manufactuce, storage or disposition of, on, under
or abcut the Mortgaged Property or the transpori-io of from the Morigaged Property
of any Hazardous Matenals, as defined below. Tlie foregoing representations and
warranties shall survive the payment of the Indebtednces and/or foreclosure under this
Agreement and shall constitute continuing representaiicns and warranties to
Noteholder, its successors and assigns. The term Hazardous Materials, as used in this
Agreement, shall include but not be limited to:

(i)  pewoleum, petroleum based products and oil;

(ii) asbestos of any form which is or could become frizolz, urea
formaldchyde foam installation, transformers or other equipment which contain
dielectric fluid containing levels of polychlorinated biphenyls (sometimes

known asa “pcb”);

(iti) tanks, whether empty. filled or partially filled with any substance,
material, chemical or other waste;

(iv) any substance, material, chemical or other waste including, without

limitation any explosive. flammable substances, explosives or radioactive
materials, hazardous or toxic waste, hazardous or toxic materials, hazardous,

-6-
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toxic or radioactive substances, contaminants or pollutants and any of the
preceding which are defined as os included in the definition of “Hazardous
Substance,” “Hazardous Waste,” "Hazardous Material” or “Toxic Substance” or
other similar terms under any applicable local, state or federal law, ordinance,
regulation or publication including but not limited to:

(1) Resource Conscrvation and Recovery Act of 1976, 42 US.C.
8901 et seq.

(2)  Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, 42 U.S.C. 96G1 er seg.

(3) Clean Air Act, 42 U.S.C. Sections 740t ¢/ seq.

(4) The Water Pallution and Prevention and Control Act
(cointncnly referred to as the Clean Water Act) 33 US.C. Sections 1251-

ef seq.

(5) Yaza/dous Materials Transportaticn Act, 49 U.S5.C. Sections
1801 et seq.

(6) tlinois Environmental Protection Act (415 ILCS 5/1 et seq.)

as such statutes, regulations, ordinances and publications may be amended from
time to time,

(v) any other material, substance, cfiemical or other waste, exposure to
which is prohibited, limited or reguiated from time to time by any federal, state
or local statute, regulation, ordinance or publicatizn or may pose a hazard to
the health and/or safety of the occupants of the Msrigaged Premises or any

other property.

The foregoing represemtations and warranties shall survive the
recordation of this Agreement and shall constitute continuing repiesentations
and warranties to Noteholder, its successors and assigns. Maker hercby agrees
to indemnify and hold Notcholder, its directors. officers, employces, and
agents, and any successors to Noteholder’s interest in the chain of title to the
Mortgaged Property, their directors, officers, employees, and agents (the
“Indemnitees”). from and against any and all lability (i) including all
foreseeable and all unforesecable consequential damages, directly or indirectly
arising out of the use, generation, storage, transportation or disposal of
Hazardous Materials by Maker, its present or future lenants, any prior owner,
operalor or tenant of the Mortgaged Propenty, or any third party, at any time
prior to the first to occur of (x) a Transaction consented to by Notehelder or a
Permitted Transaction under Section YI.LH hereinbelow. (y) foreclosure by
Noteholder or (2) transfer of the Mortgaged Property in lieu of foreclosure

-7-




UNOFFICIAL COPY

hereunder to Noteholder or its nominee and (ii) including, without limitation,
the cost of any required cr necessary repair, cleanup or detoxification, claimed,
threatened or asserted against any such Indemnitee arising out cf the use,
generation, storage, transportation or disposal of Hazardous Materials on or
about the Mortgaged Property by Maker, its present tenants or any future
lenants, any prior owner, operator or tenant of the Mortgaged Property, or any
third party at any time prior to the first to occur of (x) a Transaction consented
to by Noteholder or a Permitied Transaction under Section VI.H hereinbelow,
(y) foreclosure by Noteholder or (z) transfer of the Mortgaged Property in
lieu of foreclosure hereunder to Noteholder or its nomince. Maker
acknowledges and agrees that as a condition precedent to making the loan to
Maker evidenced by the Note secured by this Agreement, Nolcholder has
reGuired that Maker provide to the Indemnitees the indemnity set forth herein
and thzt Noteholder would not consummate the loan without this indemnity and
that the_indemnity contained herein is a material inducement for Notcholder’s

agreement.o make the loan.

If Noteholae: takes title to or possession of the Mortgaged Property,
whether by foreclosure hereunder or deed in lieu thereof, or if a Transaction
consented to by Notchaider or a Permitted Transaction under Section VI.H
hereof occurs, the indenviiy set forth in the preceding paragraph shall not
apply to any loss or cost incuived thereafter by Noteholder that is the result of a
release of Hazardous Substanees occurring after any such transfer of the
Mortgaged Property: provided viowpever, that in the event any liability with
respect to the indemnity set forth in tie preceding paragraph arises as a result
of activities occurring both prior to“and. after any such transfer of the
Mortgaged Property as is described in this paragraph, Maker shall continue to
be liable with respect to the indemnity set forth in the preceding paragraph, but
only to the extent such liability is auributable ic 2Ctivities occarring prior to

any such transfer.

1. Ilinois Responsible Property Transfer Act. Maker hereby represents and
warrants, to the best of its knowledge, after due and diligent incatry, including,
without limitation, review of all environmental reports regarding the Mortgaged
Property of which Maker is aware and consultation with legal counze!. that the
execution and delivery of this Agreement do not require the delivery and recordation
of a Disclosure Document under and as defined in the Illinois Responsible Froperty
Transfer Act (765 ILCS 90/1 et seq.).

-
>

SECTION VI.  ADDITIONAL COVENANTS OF MAKER &
As long as any of the Indebredness remains unpaid, Maker covenants and agrees that: ',"
-

A. Payment of Indebtedness. Maker will pay the Indebtedness promptly
when due and payable.
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B. Payment of Taxes and Other Assessments. Maker will pay all taxes,
assessments and other governmental, municipal or other public dues, charges, fines, or
impositions imposed or levied upon the Mortgaged Property or on the interest created
by this Agreement, or any tax or excise on reats or other tax, however described,
assessed or levied by any state, federal or local taxing authority as a substitute, in
whole or in part, for taxes assessed or imposed an the Morigaged Property or on the
interest created by this Agreement, and at least ten (10) days before said taxes,
assessments and other governmental charges are due and will exhibit receipts therefor
to Noteholder. If any tax or assessment is levied, assessed or imposed on Noteholder
as a legal holder of the Note or any interest in the documents securing the Note by any
governmental authority. then unless all such taxes arc paid by Maker as they become
due arid nayable and in the opinion of General Counsel of Notcholder, such payment
by Make: is Jawful and does not place Noteholder in violation of any law, Noteholder
may, at its-oztnn, declase the Indebtedness immediately due and payable.

C. Insurbzce. Maker shall keep the Mortgaged Property insured against loss
or damage by fire, windstorm, extended coverage penils, flood (in the event any of the
Mortgaged Premises is-within a 10C-year flood plain and flood insurance is available
pursuant to the United Sates Flood Disaster Protection Act of 1973}, vandalism,
malicious mischief and such other hazards, casualti¢s or other contingencies and in
such amounts (but in no event 1=3¢ than the greater of the amount of the Indebtedness
from time to time secured hereby cr the full replacement value thereof) as from time
to time may be required by Notehold®r, and maintain rents or rentai value insurance
coverage, in an amount at least adequatd to cover twelve (12) months’ principal and
interest installments on the Note and together-with twelve (12) months' property taxes
and insurance premiums, with respect to the Murigaged Property covering the risk of
loss due to the occurrence of any of the foregoinz-iiazards, in each case and in such
amounts, in such manner and in such companies as tlie Noteholder may apprave, and
all such policies shall contain a waiver of subrogatior ziid provide that any losses
payable thereunder shall (pursuant to standard murtgagee clauses without
contribution, including one providing that such insurance as to the interest of
Noteholder shall not be invalidated by any act or omission or n¢glect of Maker, to be
attached to each policy) be payable to Noteholder. Maker shal! canse duplicate
originals of any and all such insurance palicies to be deposited with Moteholder.
Maker will also carry public liability insurance, in such form, amounts and ‘#ith such
companies as Noteholder may from time to time reasonably require, with Nouholder
included thereon as a named insured under a standard non-contributory mortgagee
endorsement. Any or all of such policies may be provided under a blanket policy or
policies provided such blanket policies aliocate the amount of insurance required
hereunder to the Mortgaged Property. Maker shall cause duplicate originals of any
and all such insurance policies to be deposited wiik Noteholder, or certificates of the
insurers under such policies evidencing same. At least ten (10) days prior to the date
the premiums on cach such policy or policies shall become duc and payable, Maker
shali furnish to Noteholder evidence of the payment of such premiums. Each of such
policies shall contain an agreement by the insurer that the same shall not be cancelled
or materially modified without at least thirty (30) days’ prior written notice to

9.
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Noteholder. in the event of loss under any such palicy, Maker shall give immediate
written notice to the insurance carrier and to Noteholder. With respect to all
insurance policies except public liability insurance, Noteholder is hereby authonzed,
but not required, on behalf of and at the expense of Maker, whether or not an Event
of Default has then occurred, to make proof of loss, to collect for, adjust or
compromise any losses under any insurance policy on the Mortgaged Propeny, to
appear in and prosecute any action arising from any of such insurance policies, and to
apply, at Noteholder's option, the loss proceeds (less expenses of collection) on the
Indebtedness, in any order and whether due or not, or to the restoration of the
Mortgaged Property, or to be released to Maker, but any such application or release
skall not cure or waive any default. In case of a sale pursuant to the foreclosure
provisicn hereunder, or any conveyance of atl or any part of the Mortgaged Property
in extinguishment of the [ndebtedness, complete title to all insurance policies on or
related to t'ie) Mortgaged Property, and the uncamned premiums of same shall pass to
and vest in thé rarchaser or grantee of the Mortgaged Property.

D. Escrow for Taxes ard Insurance. Maker shall pay, in addition to the
installments payable uider the Note, on the same day as such instailments are due and
payable, a sum equal 10 _1/12th of the estimated annual taxes, hazard and rental
insurance premiums, and special assessments, if any, next due on the Morngaged
Property. If the amount so'paid is not sufficient to pay such taxes, insurance
premiums and assessments wher. dus. then Maker will immediately deposit with
Noteholder amounts sufficient io pay the same. Funds deposited by Maker pursuant (o
this provision shali be used to pay sucit faxes, insurance premiums and assessments
when due, provided that Maker has fumisizd Noteholder with all tax statements,
premium notices and other such notices at leastarirty (30) days prior to the date that
any such taxes, premiums and assessments may b< due. If there is a default under the
provisions of the Note or of this Agreement or of any uther document executed and
delivered in connection herewith, Notehelder may eleci<at any time after default, to
apply the funds accumulated under this provision aganist ke Indebtedness in any
manner or order. No interest shall accrue or be allowed on any payments under the
provisions of this paragraph. Noteholder shall not be required to_deposit or hold
monies in an account special or separate from its general funds.| Miker expressly
releases Noteholder from any liability to Maker arising out of the riatiicnance by
Noteholder of an escrow as provided herein or for payment of any sums su: of such
escrow except for any willful misapplication of such sums by Noteholder.  Maker
further indemnifies Noteholder against claims arising out of payment of taxes or
insurance premiums where Maker has failed to previde Noteholder with tax
statements and premium notices as required hereby. The maintenance by Noteholder
of an escrow for taxes and insusance shall not relieve Maker of its obligations under
this Agreement respecting taxes and insurance on the Mortgaged Property.

E. Waste, Demolition, Alteration or Replacement. Maker will cause the
Morigaged Property and cvery part thereof to be maintained, preserved and kept in
safe and good repair, working order and condition, will not commit or permit waste
thereon, will not remove, demolish or alter the design or structural character of any
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building now or hereafter erected on the Mortgaged Premises, without the prior
written consent of Noteholder, and will comply with all laws and reguiations of any
governmentai authority with reference to the Morstgaged Property and the manner and
use of the same, including, without limitation, the Americans with Disabilities Act,
and will from time to time make all necessary and proper repairs, renewals, additions
and restorations thercto so that the value and efficient use thereof shall be fully
preserved and maintained. Maker agrees not to remove any of the fixtures or
personal property included in the Mortgaged Property without the prior written
consent of Noteholder and uniess immediately replaced with like property of at least
equal value. Maker shall act as necessary to continue or cause the continuance of such
incoine producing activity as is presently conducted upon or contemplated for the
Mortgzzed Property.

F/ _anventory of Personal Property. Upon request of Notchoider, Maker
shall deiiver-to-Noteholder an inventory describing and showing the make, model,
serial number aud Incation of all fixtures and persanal property from time to time
used in the management, maintenance and operation of the Mortgaged Property {other
than inventory or propenty, if any, expressly excluded from the operation of this
Agreement by separate witten agreement or owned by a tenant of any part of the
Mortgaged Premises) with a certification by Maker that said inventory is a true and
complete schedule of such fixtaies.and personal property used in the management,
maintenance and operation of the i ortgaged Property and that such items specified in
the inventory constitute all of the fxtures and personal property required in the
management, maintenance and operatiol ¢f the Mortgaged Property and that such
items are owned by Maker free and clear ol s¢eurity interests, fiens, conditional sales
contracts or title retention arrangements. Makor hereby grants to Noteholder a
security interest in all such items of fixtures and personal property under the terms
and conditions of this Agreement.

G. Financial Statement. Maker will furnish 10" Noteholder within one
hundred twenty (120} days after the first day of each ara every January (the
“Financial Statement Due Date”) until the Indebtedness secured hareby has been fully
paid. the annual audited financial statements of Maker covering the op2ration of the
Mortgaged Property and the annual audited financial statements of the oensiiciaries of
Maker, each such statement prepared in accordance with generally accepted
accounting principles and each such staterment prepared and signed by an ingcpendent
certified public accourtani approved by and acceptable to Noteholder. The financial
statements shall contain the Maker's certification that, during the period of time
covered by the particular statement. (i) to its knowledge, no activity has been
conducted upon the Mertgaged Property in violation of any state, federa! or local law,
ordinance or regulation pertaining to Hazardous Materials, industrial hygiene or
environmental conditions, and (ii) to the best of ils knowledge, the Morigaged
Property complies with the Americans with Disabilities Act or, if the Mortgaged
Property does not sc comply, a dewailed descnption of any such failure to comply and
of Maker's plans for causing the Mortgaged Property to comply therewith.
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Maker agrees to use its best efforts to amend the current lease of the Mortgaged
Property so as to include therein, and further agrees to include in any future lease of
all or part of the Morigaged Property. a covenant by the lessec thercunder to furnish
to the Maker as lessor and to the Noteholder on or before the Financial Statement Due
Date, until the [ndebtedness secured hereby has been fully paid, the annual audited
financial statements of such tenant. each such statement prepared in accordance with
generally accepted accounting principles and each such statement prepared and sigred
by an independent certified public accountant approved by and acceptadle to
Noteholder.

If Maker does not deliver or cause to be delivered the financial statements as
and when required by this Subsection G. there shall be added to the Indebtedness and
Maker agrees to pay upon demand Two Hundred Dollars ($200.00) for each calendar
month ¢ purt thereof following the Financial Statement Due Date untii the required
financial stai=ir2nts are delivered to Noteholder.

H. Resiricticns upon Sale, Transfer or Mortgaging the Morigaged Property
or any Interest in Max<r. Maker acknowledges that Noteholder is relying on the
creditworthiness and skill of the beneficiaries of Maker in advancing sums secured
hereby. Except for a natura! person’s transfer by will or applicable state intestacy
laws or a “Permitted Transaciion’ as defined below: (i) if the Maker should sell,
trade, transfer, assign, exchange, convey, mortgage, pledge or encumber all or any
part of the Mongaged Property, or iny interest of Maker therein, absolutely or as
security for a debt or other obligation, wae her done in a direct or indirect method or
on a voluntary or involuntary basis or enter iato any contractual arrangements (o do
so, or {ii) if a beneficiary of Maker should selitrade, convey, mortgage, transfer,
assign. exchange, pledge or encumber all or any pait of its beneficial interest in the
Maker, or (iii) if Maker or any beneficiary of Maker sha!l in any way, voluntarily or
involuntarily be divested of title or of any interest inthe Mortgaged Property or its
beneficiai interest in the Maker, respectively, then the Noterelder, at its option, may
elect to accelerate the maturity of the Note and declare ti; eitire amount of the
Indebtedness immediately due and payable whereupon Maker chail have thirty (30)
days to pay the full sum of the Indebtedness inciuding, without limitat’on, principal
and interest, whether or not any sale, trade. mortgage, assignment, exchange, pledge.,
transfer, copveyance or encumbrance might diminish the value of the securiiy for the
indebtedness or increase the likelihood of an Event of Default or incieass the
likelihood of the Noteholder having to resort to any other security for the
Indebiedness after default or add or remove liability of any part for payment or
performance of the Indebtedness. Maker further agrees that the foregoing restriction
shall be effective and remain in full force and effect throughout the term of this
Agreement and shall be applicable to Maker, each beneficiary and their respective
successors and assigns. The consent by the Noteholder to any one sale, trade, wansfer,
mortgage, conveyance, assignment, exchange, conveyance or encumbrance {one or
more of the preceding a “Transaction™) shall not waive or forfeit the right of
Noteholder to elect to accelerate the Indebtedness to maturity as to any other
Transaction. Maker fuither covenants and agrees to give written notice (o Noteholder
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in the event there occurs any Transaction which would viclate the terms and
conditions of this provision. The term “Transaction” shall include any voluntary or
involuniary act or omission of Maker. Nothing herein contained shall prevent
Noteholder from accelerating the Note at any time in the event Maker or any
beneficiary of Maker enters into such a Transaction and does not notify Notcholder of
same. The payment due from an acceleration under this paragraph shall be deemed to
be a prepayment, and shall resuit in a prepaymeat premium in the amount provided
for in the Note, or, if at that time there shall be no privilege of prepayment under the
terms of the Note, a premium of eight percemt {8%) of the then outstanding principal
balance under the Note shall be immediately due. The Maker may request Noteholder
to waive the right to declare the eatire amount of the Indebtedness immediately due
and ‘payable and Notcholder may. in its absolute discretion, consent or refuse to
conseni 19 any Transaction other than a Permitied Transaction. As a condition of
consenting o any such Transaction, Notcholder may, in its absolute discretion, make
one or mor¢ o the following requirements:

(13-"~that the rate of interest contained in the Note be increased 1o a rate
acceptable to Newehiolder;

(2) That a transfer fee, in an amount determined by Noteholder, be
paid;

(3; That a principal pavinent be made against the Note;

(4) ‘That the proposed transfiree execule an assumption agreement or
other document as Noteholder may reasonably require; and

(3) That any other requirement Geemes-appropriate by Noteholder in
its absolute discretion be satisfied.

A “Permined Transaction” shall be (i) any Transaction in which the grantee is
(A) any partnership, ccrporation, joint venture or other entity that is ccatrolled by, controls
or is under common contro! with either or both of the beneficiaries of Malicr or any of the
partnership:, corporations and/or individuals which own such beneficiaries as of the date
hereof; (B) any partrier or sharehulder of any of the beneficiaries of Maker o 2ny partner
or shareholder of any of the partnerships or corporations which own such beneficiaries or
any entity controlled by, controlling or under common control with any of such partiers or
sharchoiders as of the date hereof; or (C) any spouse, children, grandchildren or spouse of
such children or grandchildren (or any trusts established or existing for the benefit of such
persons) of any partner or shareholder of (1) any of the beneficiaries of Maker as of the
date hereof, or (2) any partner or shareholder of 2 partner of any beneficiary of Maker as
of the date hereof, or (3) any partner or sharcholder of any partnership or corporation
which is a partaer or shareholder of a partner of any beneficiary of Maker as of the date
hereof or (ii) a single Transaction in which the grantee is cther than a grantee under a
Permitted Transaction under clause (i) immediately above upon (w) Noteholder’s prior
approval, which shall not be unreasonably withheld, (x) the payment to Noteholder of a

13-
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transfer fee equal to one percent (1%) of the then outstanding principal balance under the
Note, (y) the substitution for (1) the indemnity furnished to Noteholder with respect to the
obligations of Landlord under the Lease of the Mortgaged Premises accruing prior (o the
exercise of possessory rights or remedies by the Noteholder with respect to the Mortgaged
Premises by (2) an identical indemnity from one or more parties as may be reasonably
acceptable to Noteholder, and (z) delivery of a Certificate and Indemnity Regarding
Hazardous Substances with respect to liability arising from and after the date of transfer to
the grantee of the Mortgaged Property in such a Permitted Transaction in the form of such
Certificate furnished to Notcholder as of the date hercof from an indemnitor reasonably
acceptable to Noteholder; provided, however, if a Permiitted Transaction under clause (ii)
immediateiy above occurs, the grantee thereunder and its successors shall have no right o
enter inio a Pzrmitted Transaction hercunder.

No Trariastion pursuant to the foregoing provisions of this Subsection H or
described in Section 2.3(5) below shall in any way release Maker or any other party liable
on any of the Indebredness or liable under any instrument securing or execuled and
delivered in connection with-the Indebtedness from any such liability.

SECTION VII. RELEASE OF AGRELMENT

if Maker shal] well and truly pay. brcause to be paid, all of the Indebtedness and does
keep and perform each and every covenant, duty, condition, and stipulation herein imposed
on Maker, in the Note contained. or in any Other instrument securing, evidencing or related
to the Indebtedness, then this Agreement and ne grants and conveyances conlained herein
shall become null and void, and the Morigaged Piorerty shall revent to Maker and the entire
estate, Tight, title and interest of the Noteholder wili theseupon cease; and the Noteholder in
such case shall, upon the request of Maker and at Maker's cost and expense, deliver to Maker
proper instruments acknowledging satisfaction and release oi this instrument; otherwise, this
Agreement shall remain in full force and effect.

SECTION VIII. EVENTS OF DEFAULT

Section 8.1. Acts Constituting Defaulr. Maker will be in defavit under this
Agreement upon the happening of any of the following events cr conditicns, or the
happening of any other Event of Default as defined clsewhcere in this Agreenseai (herein
collectively referred to as an “Event of Default”):

(1) Maker fails to make when due any payment of principal or interest under
the Indebtedness, or otherwise breaches any of the provisions comained in the Note.

{2) Maker fails to keep or perform any of the other covenants, conditions or
stipulations contained in this Agreement or in any instruments securing, evidencing or
related to the Indebtedness, and such failure is not cured within thirty (30) days after
Maker receives notice thereof.
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(3) Any warmanty or representation made in this Agreement by Maker is
determined by Noteholder to be untrue in any malerial respect, provided, however,
that if Noteholder, in its sole and absolute discretion, determines that neither its rights
under this Agreement, the Note or any cther instrument executed and delivered in
connection with the Note or the Seccurity for the Indebtedness would be adversely
affected thereby, Maker shall be afforded a reasonable period not to exceed thirty (30)
days after Maker receives netice of such materially untrue warranty or representation
to causc such warranty or any representation to be true and correct.

(4)  Any person, corporation, or other entity that (a) owns all or any part of
the Mortgaged Property, (b) is liable for the payment of all or any part of the
Indebiziness or for the performance of any obligation or for any representation under
the Not= or.any instrument securing of executed and delivered in connection with the
Note, or4¢}45-a guarantor of all or any part of the [ndebtedness (i) admits in writing
its inability o pay its debts generally as they become due, (ii) files a petition or
answer in bankiuptcy as a debtor or seeking reorganizaticn or an arrangement or
otherwise 1o take advaniage of any State or Federal bankruptcy or insoivency law,
(iii) makes an assignieat for the benefit of creditors, (iv) files a petition for or
consents to the appointméntof a receiver for its assets or any part thereof, or
{v) without its consent has a p<iition filed in any bankruptcy or insolvency proceeding
or an order, decree or judgmwent cntered by a court of competent jurisdiction
appointing a receiver of the Mertgaged Property or approving a petition filed against
it seeking reorganization or an arrangement of it or its assets or debts under any
bankruptcy or insolvency law and such patition, order, decree or judgment is not
dismissed, vacated, set aside or stayed withia sixty (60) days from the date of entry.

(5) Maker sells, trades, conveys, transie s, encumbers, mortgages, assigns,
exchanges. pledges or encumbers (including, without !imiting the provisions hereof or
any similar references in Article VI(H) above, the graiiting of a security interest in)
the Mortgaged Property or any portion thereof or interescsherein, except for any
transfer expressly permitted by Article VI(H) above, or Mak<) or any beneficiary of
Maker sells, trades, conveys, transfers. mortgages. assigns, exchanges, pledges or
encumbers (including, without limiting any of the provisions of this cubparagraph, the
granting of a security interest in) any part of its interest in Maker, cy.ept for any
transfer expressly permitted by Article VI(H) above, or any such cvint occurs
involuntarily to Maker or such beneficiary of Maker, all without the pricr written

consent of Noteholder.

(6) FAIl 11, Inc., an lllinois corporation, or Rob Roy Commercial Joint
Venture Limited Partnership, an [ilinois limited partnership, ceases to be a beneficiary

of Maker.

(7) Maker's or any beneficiary’s existence as a legal entity for any reason, by
operation of law or otherwise, is materially modified or terminates.

-15-
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SECTION IX.  RIGHTS OF NOTEHOLDER UPON DEFAULT

Section 9.1.  Acceleration of Indebtedness. Upon occunence of ar Evem of Default
or at any time thereafter, Noichelder may at its option and without demand or notice to
Maker. accelerate the maturity of the Note and declare the Indebtedness secured hereby
immediately due and payable. Uniess otherwise provided herein, Maker hereby waives
presentment for payment, protest and demand, netice of protest, demand. dishonor and
default, notice of intent to declare the {ndebredness immediately due and payable and notice
of the declaration that the Indebtedness is immediately due and payable. and any and afl
rights Maker may have to a hearing before any judicial authority prior to the exercise by
Noteholde! f any of its rights under this Agreement or any other agreements securing os
execuled in cannection with the Indebtedness, all to the extent authotized by law.

Section 9./ Qperation of Property by Noieholder. Upon the occurrence of an
Event of Default. ur st 2ny time thereafter, in addition to all other rights herein conferred
on the Noteholder, the Neteholder (or any person, firm or corporation designated by the
Noteholder) may, but will rot be obligated to, enter upon and take possession of any or all
of the Mortgaged Property, eaclude Maker therefrom, and hold, use, administer, manage
and operate the same to the extent that Maker could do so. [f the Mortgaged Property
includes any type of business entcrprise, the Notchoider may operate and manage such
business without any liability of Noteholdzr to Maker resuiting therefrom (excepting failure
to use ordinary care in the operation and management of the Mortgaged Property): and the
Notehalder or Noteholder's designee may coulect, receive and receipt for all proceeds
accruing from such operation and management, a:id, at Maker’s expense, make repairs and
purchase needed additional property, and exercisc.every power, right and privilege of
Maker with respect to the Morigaged Property. When azid if the expenses of such operation
and management have been paid and the Indebtedness ha:-been paid, the Mortgaged Property
shall be returned to Maker (providing there has been no foriclosuvre sale). This provision is
a right created by this Agreement and cumulative of, and is ziei-in any way 1o affect, the
right of the Notcholder to the appointment of a receiver given the Moicholder by law.

Section 9.3.  Judicial Proceedings. Upon the occurrence of an Evznt of Default, or at
any time thereafter, or upon the breach of any covenant, term or condition fnerein contained,
Noteholder may proceed by suit for a foreclosure of its lien on the Mortgaged Freperty, or
to sue Maker for damages on, arising out of said default or breach, or for specific
performance of any provision contained herein, or to enforce any other appropnate icgal or

cquitable right.

Section 9.4.  Uniform Commercial Code. On the happening of any Event of Default
or at any time thercafter, Notcholder shall have and may exercise with respect to the
Collateral all rights, remedies and powers of a2 Secured Party under the Uniform
Commercial Code of the State of [llinois with reference to the Collateral or any other items
ir which a security interest has been granted herein, including without limitation the right
and power to sell at public or private sale or sales or otherwise dispose of, lease or utilize
the Collateral and any pan or parts thereof in any manner to the fullest extent authonzed or
permitted under the Uniform Commercial Code of the State of {Hinois afier default by
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Maker without regard to preservation of the Collateral or its value and without the necessity
of a ¢ourt order, and apply the proceeds thereof first toward the payment of all costs and
expenses and attorneys’ fees incurred by Noteholder, aad the balance toward the payment of
the Indebtedness whether or not then due. and in such order or manner as Notehalder may
elect. In the Event of Default, Noteholder shall have, among other rights, the right to take
possession of the Collateral and to enter upon any premises where the same may be situated
for the purpose of repossessing the same, without being guilty of trespass and without
liability for damages occasioned thercby. and io take any action deemed appropriate or
desirable by Noteholder, at its option and its sole discretion, to repair, restore or otherwise
prepare the Collateral for sale or lease or other use or disposition as autharized herein. To
the extest dermitted by law, Maker expressly waives any notice of sale or any other
disposition of the Collateral and any rights or remedies of Maker or the formalities
subscribed by.iaw relative to the sale or disposition of the Collateral or to the exercise of
any other righi-ur-remedy of Noteholder existing after default. To the extent that such
notice is required apd cannot be waived, Maker agrees that if such notice is mailed postage
prepaid to Maker at the 2ddress shown herein at least ten (10) days before the time of the
sale or disposition, such ziotice shall be deemed reasonable and shall fully satisfy any
requirement for giving said potice.

Maker agrees that Noteholder may proceed to sell or dispose of both the real and
personal property covered herein in acrordance with the rights and remedies granted under
this Agreement with respect to the real property covered hereby. Maker hereby grants
Notehoider the right. at its option, after defauli by Maker to transfer at any time to itself or
its nominee the Collateral or any part thereof ard to receive the monies, income, proceeds
and benefits attributable 10 the same and to hoid the same as Collateral or to apply it on the
Indebtedness, whether or not then due, and in suck eider and manner as Noteholder may
elect. Maker covenants and agrees that all recital:-and any instrument transferring,
assigning, leasing or making other disposition of the Colliteral or any part thereof shall be
full proof of the matters stated therein and no other proof shui'-be required to establish the
legal propriety of the sale or other action taken by Notcholder ard that all prerequisites of
sale shall be presumed conclusively to have been performed or to niive occurred. All rights
to a marshalling of the assets of Maker, including such rights with resrect te the Collateral
and the Mortgaged Premises, are hereby waived.

Section 9.5.  Appointmeni of Receiver. The Notcholder shall, as a madcriof right,
without notice and without giving bond to Maker or anyone claiming by, under ¢ through
it, and without regard to the solvency or insolvency of the Maker or the then value of the
Mortgaged Premises, be entitled to have a receiver appointed for all or any parnt of the
Mortgaged Premises and the rents, issues and profits thereof, with such power as the coun
making such appointment shall confer, and the Maker hereby consents to the appointment of
such receiver and shall not oppose any such appointment. Any such receiver may, to the
extent penmitted under applicable law, without nolice, enter upon and take possession of the
Mortgaged Premises or any part thereof by force, summary proceedings, ejectment or
otherwise, and may remove the Maker or other persons and any and ali property therefrom,
and may hold, operate and manage the same and receive all eamings, income, rents, issues
and proceeds accruing with respect thereto or any part thereof, whether during the pendency

-17.




UNOFFICIAL COPY

of any foreclosure or until any right of redemption, without limitation of any waiver
thereof. shall expire or ctherwise.

Section 9.6.  General Provisions Regurding Noteholder's Exercise of Remedies.
(1) Application of Proceeds. The proceeds of any and all foreclosure sales or any sales
under Section 9.4 hereof of the Mortgaged Property or any part thereof shall be applied as
fallows: (i) to the payment of all necessary actions and expenses incident to the exccution of
said sale or sales, (i1) to the payment of the Indebtedness in such order as determined by
Noteholder, to the amount of the accrued interest and principal legally due thereor and all
other sums secured hereby, and to the payment of attorneys’ fees as in the Note pravided,
and (iii}<ne remainder, if any. shall be paid to Maker or such other person or persons
entitled therzto by law.

(2)  Mudnrle Sales. Upon the occurrence of any Event of Default or at any time
thereafter, the Notsis!der shall have the option to proceed with foreclosure and/or all other
remedies available te¢ it in satisfaction of said Event of Default, but without declaring the
whole Indebtedness due, asd provided that if any sale is made because of such Event of
Default, such sale may be imaae subject to the unmatured part of the Note and Indcbtedness
secured by this Agreement, and such sale, if so made, shall not in any manner affect the
unmatured part of the Indebtedncss secured by this Agreement, but as to such unmatured
part of the Indebtedness this Agrecmient shall remain in full force and effect as though no
sale had been made under the provisions of this paragraph. Several sales may be made
under the provisions of this paragraph without exhausting the right of sale for any
remaining part of the Indebtedness whether then matured or unmatured, the purpose hereof
to provide for a foreclosure and sale of the Mortgrged Property for any matured part of the
Indebtedness without exhausting any power of fateclosure and the power to sell the
Morigaged Propenty for any other part of the Indebtedr2ss, whether matured at the time or

subsequently maturing.

(3) Waiver of Appraisement Laws. Maker waives the vznefit of all Jaws now
existing or hereafter enacted providing for (i) any appraisement before sale of any portion
of the Mortgaged Property (commonly known as Appraisement Laws}_or (ii) any extension
of time for the enforcement of the collection of the Indebtedness or any creation or
extension of a period of redemption or reinstatement from any foreclosure ‘commonly
known as Stay Laws and Redemption Laws) including, without limitaiisa, under
Section 15-1601(b) of the Act, as hereinafter defined.

(4)  Prerequisites of Sales. In case of any foreclosure saie of the Mortgaged
Property, all prerequisites to the sale shall be presumed to have been performed, and in any
conveyance given hereunder, ail statements of facts, or other recitals therein made as to the
nonpayment of money secured or as to any other preliminary fact or thing, shall be taken in
al! courts of law or equity as prima facie evidence that the facts so stated or recited are true.

(5) Business Loan. No Agricultural or Residential Real Estate. Maker

acknowledges that the transaction of which this Agreement is a part is a business loan within
the purview of 815 ILCS 205/4 er seq.. as amended, and is a transaction which does not
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include either agriculural real estate (as defined in Section 15-1201 of the illinois Mortgage
Foreclosure Law (735 ILCS 5/15-1101 ¢t seq.) (herein calied the “Act”)) or residential real
estate (as defined in Section 15-1219 of the Act).

(6) Costs and Expenses of Foreclosure. In any suit to foreclase the lien hereof
there shall be allowed and included as additional indebtedness in the decree for sale ali
expenditures and expenses which may be paid or incurred by or on behalf of the Noteholder
for attorney’s fees, appraiser's fees, outlays for documentary and expert cvidence,
stenographic charges, publication costs and costs (which may be estimated as the items to be
expended after the entry of the decree to the extent permitted by applicable law) of
procuring ali such abstracts of title, title searches and examination, guarantee policies, and
similar data'and assurances with respect to title as the Noteholder may deem to be reasonably
necessary eiticrio prosecute any foreclosure action or to evidence (o the bidder at any sale
pursuant thereto the srue condition of the title to or the value of the Mortgaged Premises, ali
of which expeaditurés shall become so much additional Indebiedness hereby secured which
the Maker agrees to paz-and all of such expenditures shall be immediately due and payable
with interest thereon frori the date of expenditure until paid at a rate equal to the then
applicable Default Rate deterinined in accordance with the Note.

(7)  Noteholder's Remedits Cumulative — No Waiver. No remedy or right of the
Notcholder shall be exclusive of but-stall be cumulative and in addition to every other
remedy or right now or hereafter existing atlaw or in equity or by statute or otherwise. No
delay in the exercise or omission to exercise any remedy or right accruing on any default
shall impair any such remedy or right or be construed to be a waiver of any such default or
acquiescence therein, nor shall it affect any subsiqasnt default of the same or a different
nature. Every such remedy or right may be exercised concurrently or independently, and
when and as often as may be deemed expedient by the-Motehnlder.

(8) Noteholder Party to Suits. If the Noteholder sha'l be made a party 1o or shall
intervene in any action or proceeding affecting the Mortgaged Pieriises or the title thereto
or the interest of the Notcholder under this Agreement (including prebate and bankruptcy
proceedings), or if the Notechoider employs an attorney to collect any or all of the
Indebtedness or to enforce any of the terms hereof or realize hereupon or to nrotect the lien
hereof, or if the Noteholder shall incur any costs or expenses in preparzacn for the
commencement of any foreclosure proceedings or for the defense of any threatzned suit or
proceeding which might affect the Mortgaged Premises or the security hereof, whether or
not any such foreclosure or other suit or proceeding shall be actually commenced, then in
any such case, Maker agrees to pay to the Noteholder, immediately and without demand, all
costs, charges, expenses and attorney’s fees incurred by the Noteholder in any such case, and
the same shall constitute so much additional Indebiedness hereby secured payable upon
demand with interest thereon at a rate cqual to the then applicable Default Rate determined
in accordance with the Note.

(9) Compliance with Hlinois Morigage Foreclosiire Law. (a) In the event that any

provision in this Agreement shall be inconsistent with any provision of the Act, the
provisions of the Act shall take precedence over the provisions of this Agreement, but shall
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not invalidate or render unenforceable any other provision of this Agreement that can be
construed in @ manner consistent with the Act.

(b) If any provision of this Agreement shall grant to the Noteholder any rights
or remedics upon default of the Maker which are more limited than the rights that would
atherwise be vested in the Noteholder under the Act in the absence of said provision, the
Noteholder shall be vested with the rights granted in the Act to the full extent permitted by

faw.

(c) Without limiting the generality of the foregoing, all expenses incurred by
the Notzaulder to the extent reimbursable under Section 15-1510 and 15-1512 of the Act,
whether ircurred before or after any deciee or judgment of foreclosure, and whether
enumerated i this Agreement, shall be added to the Indebtedness or by the judgment of

foreclosure.

SECTION X. SPEC AL CONDITIONS
This instrument is exp:essly made subject to the following special conditions.

Section 10.].  Waiver and Eltestion. The exercise of any option given under the terms
of this Agreement shall not be consicered as a waiver of the right to exercise any other
option given herein, nor shall any acceplance by Notehoider of Maker’s partial payment or
partial performance of obligations under the' Note or hereunder, nor shall any failure or
delay by Noteholder 1n exercising any of it< rights hereunder as to any Event of Default
which may occur, operate as a waiver by Notehalier of its rights hereunder with respect to
the occurrence of any other or further Event of Dztzult or to the recurrence of the same
Event of Default. The filing of the necessary notices{or foreclosure, as provided in this
Agreement, shall not preclude the exercise by Noteholder of any other semedy hereunder,
including the prosecution of 2 later suit thereon.

Section 10.2. Landlord-Tenant Relationship. Any sale oi th¢ Mortgaged Property
under this Agreement shall, without further notice, create the relatanship of landlord and
tenant at sufferance between the purchaser and Maker and any person or/ent’ty claiming an
interest in the Mortgaged Property through Maker or otherwise occupyiuy any of the
Mortgaged Property, upon failure to surrender possession thereof, Maket ard all such
persons and entities may be removed by a writ of possession upon suit by the purchaser.

Section 10.3.  Usury. Notwithstanding any provision in this Agreement to the
contrary, it is expressly provided that in no casc or cvent should the aggregate amounts,
which by applicable law are deemed to be interest with respect to this Agreement, the Note
or any document securing the Note ever exceed the “Maximum Nonuswrious Rate” or the
“Maximum Lawful Rate” (as defined in the Note). In this connection, it is expressly
stipulated and agreed that it is the intention of Notehelder and the Maker 10 contract in strict
compliance with applicable usury taws of the State of Illinois and/or of the United States
(whichever permits the higher rate of interest) from time to time in effect. Nothing in this
Agreement, the Note or any document securing the Note shall ever be construed to creaic a
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contract to pay, as consideration for the use. forbearance or detention of money. interest at a
rate in excess of the Maximum Monusurious Rate. 1f under any circumstances the aggregate
amounts contracted for, charged or paid with respect 1o the Note which by apglicable law
are deemed 10 be interest, would produce an interest rate greater than the Maximum
Nonusurious Rate, the Maker and any other person obligated to pay the Note, stipulates that
the amounts will be deemed to have been paid, charged or contracted for as a result of an
error on the part of Maker, any other persor obiigated for the payment of the Note and the
Noteholder and upon discovery of the error or upon notice thereof from the Maker or the
party making such payment, the Noteholder or the party receiving such excess payment
shall, at its option. refund the amount of such excess payment or credit the excess payment
against ary other amount due under the Note. In addition, ail sums paid or agreed to be paid
to the holdersf the Note for the use, forbearance or detention of monies shall be, to the
extent permitter; by applicable faw, amontized. prorated, allocated and spread through the

term of the Neie.

Section 10.4. Eiforceability. 1If any provision hereof is presently or at any time
becomes invalid or unenforrsable, the other provisions hereof shall remain in full force and
effect, and the remaining prcvisions hereof shall be construed in favor of the Noteholder to

effectuate the provisions hereof.

Section 10.5.  Application of Fagmeris. If the lien or liens creaied by this Agreement
are invalid or unenforceable as to any peit of the Indebtedness or if such lien or liens are
invalid or unenforceable as to any part ¢t the Mortgaged Properiy, the unsecured or
partially unsecured portion of the Indebtedriess sitall be completely paid prior to the payment
of the remaining and secured or partially secuies portion of the Indebtedness and all
payments made on the Indebtedness, whether voiuntary or under foreclosure or other
enforcement action or procedures, shall be considered 0/n2ve been first paid on and applied
to the full payment of that portion of the Indebtedness wkici: is not secured or not fully

secured by the lien or liens created herein.

Section 10.6. Meaning of Particular Terms. Whenever uszd,-the singular number
shall include the plural, the plural the singular and the use of any geader shall include all
genders. The words “Maker” and “Noteholder™ shall include their hieirs, executors,

administrators, successors and assigns.

Section 10.7. Advances by Noteholder. [f Maker shall fail to comply.v:ith the
provisions with respect to the securing of insurance, payment of taxes, assessmeiits, and
other charges, the keeping of the Mortgaged Property in repair, or any other term or
covenant herein contained, Noteholder may. but shall not be obligated to, incur such
expenses as deemed necessary by Noteholder, and make advances to perform such
provisions, terms or covenants, and where necessary enter the Mortgaged Property for the
purpose of performing any such term or covenant. Noteholder is further empowered, but
not obligated. to make advances for any cxpenditure deemed advisable by Noteholder for
the preservation of the Mortgaged Property or for the continuation of the operation thereof.
Maker agrees to repay all sums so advanced or expended, and all expenses incurred by
Notcholder in connection with the exercise of any of its rights under this Agreemenit, upon
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demand, with interest from the date such advances or expenditures are made, determined on
the same basis as matured principal in the Note and all sums so advanced or expended. with
interest, shall be secured hereby.

Section 10.8.  Release or Extension by Noteholder. Noteholder, without notice, may
release any part of the Mortgaged Property or any person liable for the Indebtedness
without in any way affecting the liens hereof on any part of the Morigaged Property not
expressly released and may agree in writing with any party with an interest in the
Mortgaged Property to extend the time for payment of all or any part of the Indebtedness or
to waive the prompt and full performance of any term. condition or covenant of any

instrumer{ evidencing or securing the Indebtedness.

Section (0.9,  Partial Peyments. Acceptance by Noteholder of any payment of less
than the amouri ¢ on the Indebtedness shall be deemed acceptance on account only and the
failure to pay the'=utire amount then due shall be and continue to be a default; and at any
time thereafter and artil the entire amount due on the Indebtedness has been paid,
Noteholder shall be entitled to exercise all rights conferred on it by the terms of this
Agreement upon the occunziae of an Event of Default.

Section 10.10.  Titles not to e Considered. All section, subsection, paragraph or other
titles contained in this Agreement are tur reference purposes cnly and this Agreement shall
be construed without reference to said tiacs.

Section 10.11. Construction of Agreemest, This Agreement may be construed as a
mortgage, deed of trust, chatte] mortgage, convevance, assignment, security agreement,
pledge, financing statement, hypothecation or contruct, or any one or more of them, ia
order fully to effectuate the lier hereof and the purposes and agreemenis herein set forth.

Seciion 10 12.  Additional Taxes. Maker agrees that 15-ary state, federal or municipal
government, or any of its subdivisions having jurisdiction, shaliuevy, assess or charge any
tax, assessment or imposition upon this Agreement or the credit.<r-Indebtedness secured
hereby or the Note or the interest of Noteholder in the Morigaged Premises or upon
Noteholder by reason of any of the foregoing (excepting therefrom ary income tax on
interest payments on the principal portion of the Indebtedness secured hercby) then, Maker
shall pay all such taxes to or for Noteholder as they become duc and payable,and. provided
further that in the event of passage of any law or regulation permitting, autrorizing or
requiring the tax, assessment or imposition 1o be levied, assessed or charged, whick law or
regulation prohibits Maker from paying the tax, assessment or imposition, to or for
Notehoider, then all sums hereby secured shall become immediately due and payable at the
option of the Noteholder. Maker agices to exhibit to Notchoider at any time upon request,
official receipts showing payment of all taxes, assessments and charges which Maker is
required or elects to pay hercunder. Maker agrees that if the United States Government or
any department or bureau thereof shall at any time require revenue stamps to be affixed to
the Note or this Agreement, Maker will upon demand pay for stamps in the required amount
and deliver them to Notcholder and Maker agrees to indemnify Noteholder against liability
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on account of such revenue stamps, whether such liability arises before or after payment of
the Note and whether or not this Agreement shall have been released.

Section 10.13.  Indemnification. Maker agrees to indemnify Noteholder from ali loss,
damage and expense, including attorneys’ fees, incurred in connection with any suit or
proceeding in or to which Noteholder may be made a party for the purpose of protecting the
lien of this Agreement.

Section 10.14.  Additioral Documents. Maker agrees that upon request of Noteholder it
wiil from time to time execute, acknowledge and deliver all such additional instruments and
further assarances of title and will do or causc to be done all such further acts and things as
may be reascnably necessary fully to effectuate the intent of this Agreement. The Maker
within ten (16) Jays upon request in person or by mail will furnish a duly acknowledged
wrilten stateme:t setting forth the amount of the debt secured by this Agreement, the date to
which interest has béen paid and stating either that no offsets or defenses exist against the
debt secured hereby, ci, i such offsets or defenses are alleged to exist, the nature thereof.

Section 10.15. Disclosurz. Maker agrees to disclose to Noteholder upon request, the
then ownership of the beneficini iaterest in any trust which then holds legal titic to the
Mortgaged Property and shall cause the owner(s) of such beneficial interest to furnish
sufficient evidence to Noteholder foi it 1o determine the identity of all of the parties which

compose such owner(s).

Sectior 10.16.  Subrogation. In the eveui tiie Note is given for money advanced in the
fuil or partial payment of 2 sum owing upon ansther note or indebtedness, Maker hereby
acknowledges that it has and does hereby request Nciebolder to advance the money necessary
to satisfy the present owner of said other note or‘indebtedness in full or in par, as
applicable, whether or not a release or transfer of said iier note or indebtedness be
executed by such owner, and Maker hereby contracts and zgrees that Noteholder and
Noteholder’s assigns be and they hereby are, subrogated to ali the rights, liens, remedizs,
equities, superior title and benefits, if any, held, owned, possessed o: cajoyed at any time by
any owner or holder of said other note or indebtedness, to secure payment to Noteholder of
the Nute hereby secured and said other note or indebtedness, and all liens securing same are
hereby extended to the maturity date of the Note hereby secured to additionaiyy secure such

Note.

Section 10.17. Time. Time is of the essence of this Agreement,

SECTION XI.  LIMITATION OF LIABILITY

Reference is hereby made to the Noie for any limitations of the liability of any obligor
on the Nolc.

This Agreement is executed by Maker. not personally but as Trustee as aforesaid, in
the exercise of the power and authority conferred upon and vested in it as such Trustee.
Maker hereby warrants that (i) American National Bank and Trust Company of Chicago is a

-23.
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duly organized, validly existing national banking corporation in good standing under the
laws of the Siate of llinots, and (it) it possesses the authority to execute this Agreement. It
is expressly understood, anything herein to the contrary notwithstanding, that each and al! of
the representations, covenants, undertakings, warranties and agreements Berein made on the
part of the Maker while in furm purporting to be the representations, covenants,
undertakings, warranties ard agreements of said Trustee arc nevertheless each and every one
of them made and intended not as personal representations, covenants, undertakings,
warranties and agreements by the Trustee or for the purpose or with the intention of binding
Trustee personally but are made and intended for the purpose of binding only the trust
property. and this Agreement is executed and delivered by said Trustee not in its own right
but solely.in the exercise of the power conferred upon it as said Trustee; and that no
personal li2bility or personal responsibility is assumed by or shall at any time be asseried or
enforceable azainst said Trustee on account of this Agrecment or on account of any
representatiois. covenants, undertakings, warrantics or agreements of Maker in this
Agreement contained either express or implied, all such pessonal liability, if any, being
expressty waived and rileased.

-24-
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il
EXECUTED this Zéf day of July, 1993,

AMERICAN NATIONAL BANK AND TRUST
COMPANY OF CHICAGO, NOT PERSONALLY
BUT SOLELY AS TRUSTEE UNDER TRUST
AGREEMENT DATED MAY 22, 1991 AND
KNOWN AS TRUST NO. 113913-07

ey RV T

7
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(ACKNOWLEDGMENT)

STATE OF [LLINOIS )
) §5

CoUNTY OF COOK )

L. M. SOVIENSKI
I a Nolary Public in and for said County in the

State aforesaid, do hercby certify that _ 2, JOH/ e8!l of AMERICAN
NATIONAL BANK AND TRUST COMPANY OF CHICAGO, and Gripe s Do fasprzyR .
of said Pani, who are personally known to me to be thc samg peasons, whosc names are

subscribed 15 the foregoing instrument as such i, v and
coiaT T ATCHTTARY. . respectively, appeared before me this day in person

and acknowlcdgu that they signed and delivered the same instrument as their own free and
voluntary act and as“ibe free and voluntary act of said Bank, for the uses and purposes
therein set forth.

77
Given under mzy hand and notarial seal, this / ?__day of July, 1993.
.

W%ﬁ/?}&,‘ ,__,,é:

Notary Public
L. M. SOViLiwal

(Type or Print Name)

(Sm) 3 c)\MMWWW
{ CEICT AL SEAL S

o - i IR AR ENE R X 4 >
Comrmsszor.cxpucs: } . R S Y { SRR LR ;

L . fimn s 045735
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EXHIBIT “A"
(to Mortgage, Secunty Agreement
and Financing Statement)

LEGAL DESCRIPTION OF PROPERTY

PARCEL I:

Lot 1 in Hawthorne Center for Indusiry being a Subdivision of part of the Northwest
fractional -1/4 of Section 19, Township 40 North, Range 12 East of the Third Principal
Meridian,~ according to the plat thereof recorded April I1, 1974 as Document

Number 22652560 in Cook County, ilinois.

PARCEL 2:

Easements for the berniefit of Parcel I as created by Maintenance Agreement and Grant of
Easements dated Decemucrzl, 1978 and recorded December 26, 1978 as Document
Number 24778114, over, across and upon Lot 5 in Hawthorne Center for Industry, being a
Subdivision of part of the Northwest)1/4 of Section 19, Township 40 North, Range 12 East
of the Third Principal Meridian. accordling to the plat thereof recorded April 11, 1974 as
Document Number 22682660 all in Cocx County, [Hinois.

Address for Identification:

1010-1050 Sesame Street
Bensenville, Illinois

Permanent Tax Index Number: 12-19-100-089
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EXHIBIT “B"
(to Morigage, Sccurity Agreement
and Financing Statement)

PERMITTED EXCEPTIONS

General Real Estate Taxes not yet due and payable.

A 25 foot building line established by the Plat of Subdivision.
Location: Affects Northerly 25 feet and West 30 feet of Parcel |
Recorded: April 11, 1974

Document: 22682660

An easemient for public utilities and drainage as disclosed by the Plat of
Subdivisior.

Recorded: Apsii 11, 1974

Document: 22687664

Affects: West 26 feet of Parcel 1

An easement for commuiications and electric service as disclosed by the Plat of
Subdiviston.

Recorded: April 11, 1974

Document: 22682660

Affects: West 26 feet of Parcel |

An easement in favor of Northern illinois"Gas Company for the installation,
relocation, renewal and removal of gas mains-and apnurtenances,
Recorded: March 24, 1965

Document: 19775840
Affects: approximately West 9 feet of Parcel |

Rights of the following party in possession under unrecorded Icase 2s specified
below:

Lease dated February 15, 1993 with Houston Foods Co., subject to Subcrd.nation,
Attornment and Non-Disturbarice Agreement dated July 15, 1993 to the Insured.

Terms, conditions, provisions and limitations of the Trust Agreement under which
the grantor under the insured Mortgage holds title as Trustee of the estate or
interest described in Schedule A.

Mortgage and Assignment of Rents and Leases and related financing statements to
LaSalle National Bank securing an original principal indebtedness not to exceed &

$550,000, subject to Subordination Agreement dated as of July 15, 1993 10 thcé‘:'
Insured. e

bt
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