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CONSTRUCTION MORTGAGE

THIS CONSTRUCTION MORTGAGE is made this 20th day of July, 1993, by
THE FIRST NATIONAL BANK OF DES PLAINES, not personally, but solely as Trustee
under a Trust Agreement dated October 1, 1992, and known as Trust No. 22712271 (hereinafter
referred 4o 25 "Mortgagor"), having its principal office at 701 Lee Street, Des Plaines, 1llinois
60016, in favor of THE FIRST NATIONAL BANK OF DES PLAINES, a national banking
association, haviap its principal office at 701 Lee Street, Des Plaines, Ifinois 60016 (hereinafier

referred to as "Mortzagee").

WITNESZETH, Mortgagor hereby mortgages, conveys, transfers and grants a
security interest in the Mcrisased Premises (as defined herein) to Mortgagee as sccurity for
(i) the payment of mdebledncss ir-the amount of TWO MILLION AND NO/100 DOLLARS
($2,000,000.00) lawful money cf the United States, to be paid with interest thereon according
to a Note {hereafter defined) bearingcven date herewith in the original principal amaount of Two
Million and No/100 Dollars ($2,000,08:%.00) and any amendments, modifications, rencwals or
* replacements thereof; (if) the Indebtedness (hercinafler defined); (ifi) any other sums of money
secured hereby, as hereinafter provided and (iv) performance of Mortgagor’s, Beneficiary's and
Guarantor's (hereafter defined) obligations under tne Loan Documents.

And Mortgagor covenants and represents 'with Mortgagee as follows:
II

DEFINED TERM

11 Deﬁnjgi'gn,s, Whenever used in this Mortgage, the follewitg terms, when
capitalized, shall have the following respective meanings unless the context shait<!<arly indicate

otherwise:

‘ A, "Act" shail mean the Illinois Mortgage Foreclosure Law, 735 ILCS 5/15-
1101, as the same may have been or ghall be amended.

B.  “Beneficiary" shall mean the owner of 100% of the beneficial interest in
Mortgagor,

C.  "Construction Loan Agreement” shall mean the Construction Loan
Agreement dated as of the date of this Construction Mortgage between Mortgagor, Beneficiary,
Guarantor and Mortgagee which relates to Mortgagor's construction of the Project on the

Mortgaged Premises.
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. D.  "Default Rate" shal]ll mean the Prime Rate plus four percent (4%) per
annum.

E. "Environmental Laws" shall mean any Federal, state or local law, statute,
ordinance or regulation pertaining to health, industrial hygiene or the environmental conditions
on, under or about the Mortgaged Premises, including, without limitation, the Comprehensive
Environmental Response, Compensation and Liability Act of 1980 ("CERCLA") as amended,
42 U.S.C. Sections 9601 gt geqg., the Resource Conservation and Recovery Act of 1976
("RCRA") as amended, 42 U.S.C. Sections 6901 gt seq. and the Responsible Property Transfer
Act, 765 ILCS 90/1 and the laws, statutes and regulations referred to in Paragraph 1.1J hereof.

F. "Event of Default" shall mean those occurrences described in Paragraph
18.1 hereof.

G. 7 'vixtures" shail mean all materials, supplies, machinery, cquxpmcnt
ﬁttmgs structures, apraratus and other items now or hereafter attached to, installed in or used
in connection with, tempra.i'y or permanently, the Mortgaged Premises, including but not
limited to any and all partinons; window screens and shades, drapes, rugs and other floor
coverings, motors, engines, boilers, furnaces, pipes, plumbing, cleaning, call and sprinkler
systems, fire extinguishing appar'n..a and eqmpment water tanks, swunmmg pools. heating,
ventilating, plumbing, laundry, incinerzing, air conditioning and air cooling equipment and
systems, gas and electric machinery, appurienances and equipment, disposals, dishwashers,
refrigerators and ranges, freezers, storm- siutters and awnings, telephone and other
communication systems and equipment, security systems and equipment, master antennas and
cable television systems and equipment, whether deiached or detachable, and recreational
equipment and facilities of all kinds other than those iteris.owned by tenants of the Mortgaged
Premises or other parties unrelated to Mortgagor, Beneficiaiy or Guarantor.

H. "Full Insurable Value" shall mean replacement cost, exclusive of costs of
excavation, foundations and footings below the lowest basement flosi,-or the Principal Sum,

whichever is greater.

L. "Guarantor” shall mean individually and collectively tiiemndividual(s) or
entity who has executed a Payment and Completion Guaranty of even date herewith-in favor of
Mortgagee which, among other things, guarantees payment of the Loan and constructon of the
Project, and their heirs, devisees, legal representatives and successors and assigns.

1. "Hazardous Substance” shall mean and include without liniitation: (i) those
substances included within the definitions of any more or one of the terms "hazardous
substances”, "hazardous materials”, "toxic substances" and "solid waste" in CERCLA, RCRA,
and the Hazardous Materials Corporation Act, as amended 49 U.S.C, Sections 1801 et seq.,
and in the regulations promulgated pursuant to said laws or under applicable Iilinois law;
(i) those substances listed in the United States Department of Transportation Table (49 CFR
172.101 and amendments thereto) or by the Environmental Protection Agency (or any successor
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agency) as hazardous substances (40 CFR Part 302 and amendments thereto); (iii) such other
substances, materials and wastes which are or become regulated under applicable local, state or
Federal Laws, or which are classified as hazardous or toxic under Federal, state or local laws
or regulations; and (iv) any material, waste or substance which is (a) petroleum; (b) asbestos:
(¢) polychlorinated biphenyls; (d) designated asa "Hazardous Substance” pursuant to Section 311
of the Clean Water Act, 33,U.S.C. §§ 1251 et seq, (33 U.S.C. § 1321), or listed pursuant to
Section 307 of the Clean Water Act (33 U.S.C, § 1317); (e) flammable explosives; or

(f) radioactive materials.

K. "Impositions" shall mean all real estate and personal property taxes, waler,
gas, sewer; eiectricity, and other utility rates and charges, charges for any easement, license or
agreement mzuitained for the benefit of the Mortgaged Premises, and all other liens with respect
thereto, of an): Nind and nature whatsoever which at any time prior to or after the exccution
hereof may be asscszed, levied or imposed upon the Mortgaged Premises or the rents, issues and
profits or the ownership,-use, occupancy or enjoyment thereof,

L, "Indebiesiness” shall mean all obligations of Mortgagor, Beneficiary or
Guarantor under this Mortgage and the other Loan Documents, and all other obligations of every
kind and description of Mortgazor, Beneficiary or Guarantor in favor of Morigagee, its
successors and assigns, howsoever treated, arising or evidenced, whether direct or indirect,
primary or secondary, absolute or contiiizent, joint or several, fixed or otherwise, due or to
become due, acquired by discount, howsoevai-created, evidenced or arising and howsoever
acquired by Mortgagee, as well as any and.all-renewals and extensions thereof, including
obligations of payment and performance under-any agreements, documents, instruments or
writings now or hereafter executed or delivered by iviortgagor, Beneficiary or Guarantor to

Mortgagee,

M.  “Loan" shall mean the abligations of Murtgzgor, Beneficiary or Guarantor
to Mortgagee as evidenced by the Loan Documents, as defined herain,

N.  "Loan Documents" shall mean those documenis: as defined in the
Construction Loan Agreement,

0. "Loan Rate" shall mean the Prime Rate plus one percent (1%} ner anpum,

P. "Mortgaged Premises” shall mean all of Mortgagor’s present or future

estates in the Property, together with all of the property, rights and interests described on
attached Exhibit A,

Q. "Mortgagee" shall mean The First National Bank of Des Plaines, a national
banlung association and its successors and assigns,

R. "Mortgagor" shall mean the owner of the Mortgaged Premises.

-3-
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S. "Note" means a Note which Mortgagor and Beneficiary have executed and
delivered to Mortgagee, of even date herewith, in the principal amount of $2,000,000.00,
wherein Mortgagor and Beneficiary jointly and severally promise to pay on or before November
30, 1994, to the order of Mortgagee, TWO MILLION AND NO/100 DOLLARS
($2,000,000.00) plus interest as provided in the Note. Interest only on the Principal Balance
of the Note shail be computed from the date of initial funding under the Note at the Loan Rate
and shall be paid monthly in arrears commencing on the first day of September, 1993, and
thereafter on the first day of each succeeding month through and including November 1, 1994,
All of the Principal Balance of the Note and unpaid interest accrued thereor shall become due,
if not sconer paid or due by acceleration or otherwise, on November 30, 1994, Notwithstanding
the foregoiny,, after maturity of the Note or the occurrence of an Event of Default, the interest
rate shall be tncreased to the Default Rate until the Note is fully paid or, at the sole oplion of
Mortgagee, utilihe Evenl of Default is cured to the satisfaction of Mortgagee and the Loan is

reinstated.

T.  “Pamitted Encumbrances” shall mean this Mortgage and other matlers (if
any} as set forth in the Schedw.eof Permitted Encumbrances attached heretc as Exhibit "B" and
incorporated herein, and the iten.and security interests created by the Loan Documents.

U,  "Personalty” sha'"mean all of the right, title and interest of Mortgagor in
and to all Fixtures, furniture, fumishirzs; and all other personal property of any kind or
character, temporary or permanent, now ~r hereafter located upon, within or about the
Mortgaped Premises which are necessary for-ihe operation of the Mortgaged Premises,
(excluding personal property owned by tenanis in.possession), together with any and all
accessions, replacements, substitutions, and additicis thereto or therefor and the proceeds

thereof,

V.  "Plans and Specifications” shall mean the-dcrailed plans and specifications
for the construction of the Project on the Mortgaged Premises.

, W.  "Prime Rate" shall mean that rate determined fiom time to time by
Mortgagee as its Prime Rate and, in determining interest payable hereor,, ivterest shall be
adjusted from time to time as and on the date change is effected in the Prime Kaue The Prime
Rate does not purport to be the most favorable rate offered by Mortgagee to its boricveers. The
written statement or notice from Mortgagee as to what the Prime Rate was on any givzen date
shall be conclusive and in the event that Mortgagee should cease to determine a Prime Rate, the
Prime Rate announced by any other Chicago bank selected by Mortgagee shall be an acceptable
substitute therefore. Any change in the Loan Rate due to a change in the Prime Rate shall take

~ effect on the date of such change in the Prime Rate,

X. "Principal Sum" shall mean Two Million and No/100 Dollars
($2,000,000.00).
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Y. "Prohibited Transfer” shall mean a transfer as defined in paragraph 9.1
herein,
Z. "Project” shall mean the construction of thmy two (32) condominium units

in a five-story condominium building on the Mortgaged Premises in accordance with the plans
and specifications which have been approved by Mortgagee.

AA. "Property" shall mean the real property located in Des Plaines, Illinois and
legally described on Exhibit A" which is attached hereto and made a part hereof, together with

all of the nther property described on attached Exhibit "A".

BB. "Title Company" shall mean Attorneys’ Title Guaranty Fund, Inc.

2.1 Payment of Indebtedness, Mortgagor will pay the indebtedness as

provided in the Noté 2 will otherwise duly comply with the terms thereof.

3.1  Replesoniations as to the Mortgaged Premises. Mortgagor represents

~ and covenants that:

A.  Mortgagor is the-holder of the fee simple title to the Morigaged Premiscs
subject only to the Permitted Encumbraic=¢; Mortgagor has full legal power, right and authority
to mortgage and convey the Mortgaged PremM and this Mortgage creates a valid first lien on

the Mortgaged Premises.

_ B. Mortgagor will not use, generate, manufacture, produce, store, release,
discharge or dispose of on, under or about the Mortgugrd Premises any Hazardous Substance

or allow any other person or entity to do so.

C.  Mortgagor shall keep and maintain the Mongased Premises in compliance
with, and shall not cause or permit the Mortgaged Premises I« be in violation of any
Environmental Law or aliow any other person or entity to do so.

D.  Mortgagor shall give prompt written notice to Mortgagze f:

(i)  any proceeding or inquiry by any governmental authority whether Federal,
state or local, with respect to violation of any Environmental Law, the presence of any
Hazardous Substance on the Mortgaged Premises or the migration thereof from or to

other property;

(ii)y  all claims made or threatened by any third party against Mortgagor,
Beneficiary, Guarantor or the Mortgaged Premises relating to any loss or injury resulting
from any Hazardous Substance; and

£66€£09¢6
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(i) Mortgagor's, Beneficiary's or Guarantor's discovery of any occurrence or
condition on any real property adjoining or in the vicinity of the Mortgaged Premises that
could cause the Mortgaged Premises or any part thereof to be subjeci to any restrictions
on the ownership, occupancy, transferability or use of the Mortgaged Premises under any

Environmental Law.

E.  Mortgagee shall have the right to join and participate in, as a party if it
so elects, any legal proceedings or actions initiated in connection with violation of any
Environmental Law and Mortgagor hereby agrees to pay any atiorneys’ fees thereby incurred
by Mortgagee in connection therewith.

f.  Mortgagor shall protect, indemnify and hold harmless Mortgagee, its
directors, officers, administrators, shareholders, employees, agents, contractors, atlorneys,
successors and assigas from and against any and all loss, damage, cost, expense or liability
(including reasonablc aucrneys’ fees and costs) directly or indirectly arising out of or attributable
to violation of any Envircamental Law, the use, generation, manufacture, production, slorage,
release, threatened release, discharge, disposal or presence of a Hazardous Substance on, under
or about the Mortgaged Premicss, including without limitation (i) all foreseeable consequential
damages; and (ii) the costs of any required or necessary repair, cleanup or detoxification of the
Mortgaged Premises and the preparatio: and xmplementauon of any closure, remedial or other
required plans. This indemnity and coveriit shall survive the reconveyance of the lien of this
Mortgage or the extinguishment of such lien by-foreclosure or action in lieu thercof,

G.  Inthe event that any investigaoon, site moniloring, containment, cleanup,
removal, restoration or other remedial work of any iat! or nature (the "Remedial Work") is
reasonably necessary or desirable under any applicable losdl, state or Federal Law or regulation,
any judicial order, or by any governmental or nongoverninental-entity or person because of, or
in connection with, the current or future presence, or suspected présence, release or suspected
release of a Hazardous Substance in or into the air, soil, ground(water, surface water or soil
vapor at, on, about or within the Mortgaged Premises, or any portion thereof, Mortgagor shall
promptly after written demand for performance thereof by Mortgagec or other party or
governmental entity or agency to commence to perform, or cause to be commenced, and
. thereafter diligently prosecuted to completion, all such Remedial Work, Ali-Resiedial Work
shall be performed by one or more contractors, approved in advance in writing by Morigagee,
and under the supervision of a consulting engineer approved in advance in writing by
Mortgagee. All costs and expenses of such Remedial Work shall be paid by Mortgagor
including, without limitation, the charges of such contractor and the consulting engineer, and
Mortgagee's reasonable attomeys’ fees and costs incurred in connection with the monitoring or
review of such Remedial Work. In the event Mortgagor shall fail to timely commence, or cause
to be commenced, or fail to diligently prosecute to completion, such Remedial Work, Mortgagee
may, but shall not be required to, cause such Remedial Work to be performed and all costs and
expenses théreof incurred in connection therewith shall become immediately due and payable
with interest thereon at the Default Rate until paid, and such amounts shail be secured by this

Morigage.

-6-
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H.,  Without Morigagee’s prior written consent, which shall not be
unreasonably withheld, Mortgagor shall ot take any remedial action in response to the presence
of any Hazardous Substance on, under, or about the Mortgaged Premises, nor enter into any
settlement agreement, consent, decree or other compromise in respect to any Hazardous
Substance claims. Said consent may be withheld, without limitation, if Mortgages, in its
reasonable judgment, determines that said remedial action, settlement, consent or compromise
might impair the value of Mortgagee's security hereunder; provided, however, that Mortgagee's
prior consent shall not be necessary in the event that the presence of Hazardous Substance in,
on, under or about the Mortgaged Premises either poses an immediate threat to the health,

safety, or welfare of any individual or is of such nature that an immediate remedial response is

necessary, ard it is not possible to obtain Mortgagee's consent before taking such action,
provided that'in such event Mortgagor shall notify Mortgagee as soon as practlcab]c of any
action so taken. "fortgagee agrees not to withhold its consent, when such consent is required
hereunder, if eiiliec (i) a particular remedial action is ordered by a court of competent
jurisdiction; or (ii) Maurtsagor establishes to the reasonable satisfaction of Mortgagee that there
is no reasonable alternative to such remedial action that would result in materially less

impairment of Mortgagee’s sesurity hereunder,

I, Mortgagor s an Illinols land trust duly formed, validly existing and in
good standing under the laws of the Stxt2 of lilinois. Beneficiary is the owner of 100% of the

beneficial interest in and power of directizi under Mortgagor,

L The execution and delivery.of the Loan Documents and the performance
by Mortgagor of its obhganons thereunder have becr duly authorized by all necessary action and
will not violate any provision of law;

K.  The execution and delivery of the Loan Zocuments and the performance
by Mortgagor of its obligations thereunder do not require any conzent under and will not result
in a breach of or default under any resolution, indenture, note, (contract, agreement or other
instrument to which Morigagor is a party or is otherwise subject.<r hound, and does not
contravene any provision of applicable law or regulation, or any order, decies, writor injunction
or Mortgagor’s organizational documents;

L. Theconstruction of the Project pursuant to the Plans and Specifications and
the use and occupancy of the Mortgaged Premises will not violate or conflict with any-aplicable
law, statute, ordinance, rule, regulation or order of any kind, including without limitation
zoning, building, Environmental Laws, land use, noise abatement, occupational health and safety
or other laws, any bujlding permit or any condition, grant, easement, covenant, condition or

restriction;

M.  Subject only to payment of fees as reflected in the Project Budget (as
defined in the Construction Loan Agreement), all utility and municipal services required for the
occupancy and operation of the Mortgaged Premises, including, but not limited to, water supply,
storm and sanitary sewage disposal systems, gas, electric and telephone facilities are presently

b
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installed at the Mortgaged Premises, and written permission has been obtained from the
applicable utility companies, Federal, Statc and local regulatory authorities or municipalities to
connect the Mortgaged Premises into each of said services;

N.  Allgovernmental permits and licenses required by applicable law to occupy
and operate the Mortgaged Premises have been issued (or if not issuable at this time shall be
issued in due course, at the appropriate time) and are in full force;

0.  The storm and sanitary sewage disposal system, water system and all
mechanical systems of the Mortgaged Premises do {or when constructed will) comply with all
applicab’s “snvironmental, pollution control and ecological laws, ordinances, rules and
regulations, and the applicable environmental protection agency, pollution contro! board and/or
other governmertal agencies having jurisdiction of the Mortgaged Premises have issued their

permits for the cpintion of those systems;

P, Novw and when completed in accordance with the Plans and Specifications,
there will not be an encrozciment upon any building line, set back line, sideyard line, or any
recorded or visible easement (or other easement of which Mortgagor is aware or have reason
to believe may exist) which exiits with respect to the Mortgaged Premises;

Q.  The Project Bucgzrand the Plans and Specifications are true, accurate and
complete in all respects, containing all dctails-requisite for the construction with respect to the

Mortgaged Premises;

R.  Neither Mortgagor, Beneficiayiior Guarantor use trade names or assumed
names in the conduct of their business, and have Nt changed their name. No financing
statement (other than any which may have been filed i favor of Mortgagee) covering the
Mortgaged Premises is on file in any public office or is presantlvin the possession of any third

party;

S. Mortgagor is and will be the lawful owner of @!l of the Mortgaged
Premises, free of any and all liens and claims whatsoever, other than the security interest

hereunder!

T.  All information furnished to Mortgagee concerning the. pdortgaged

Premises and financial affairs of Mortgagor, Beneficiary or Guarantor, and all other written
information heretofore or hereafter furnished by Mortgagor, Beneficiary or Guarantor to

Mortgagee, is and will be true and rorrect;

U. Al financial statements delivered to Mortgagee are true and correct, and
fairly present the financial condition of Mortgagor, Beneficiary and Guarantor. Mortgagor,
Beneficiary and Guarantor do not have any contingent liabilities not disclosed by said financial
statements, and at the present time there are no unrealized or anticipated losses from any
commitments or obligations of Mortgagor, Beneficiary or Guarantor;

-8-
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V.,  There are no actions, suits or proceedings pending or threatened, before
~or by any court, regulatory or governmental agency, or public board or body, against or
affecting the Mortgaged Premises, Mortgagor, Beneficiary or Guarantor;

W.  Mortgagor has not received any notice of, nor has any knowledge of any
intention to initiate any actions, suits or proceedings pendmg or threatened by any regulatory or
governmental agency or public board or body to acquire the Mortgaged Premises by eminent
domain or condemnation proceedings.

X.  There are no leases or other use or occupancy agreements affecting the
Mortgage~: Fremises except those leases and agreements, if any, previously disclosed in writing

to Mortgagez,

.~ The proceeds of the Loan shall be used only for the line items and cost
categories specified 1 the Project Budget and no substantial change in such line items or cost
categories shall be made without Mortgagee's prior written consent, which consent shall not
unreasonably withheld or feiayed. Until the Loan is paid in full, any revenues or income
generated from the Mortgaged Premises in excess of operating costs and expenses (o operate the
Mortgaged Premises and requircd payments to be made under the Loan Documents shall be
applied toward the outstanding prinCipal balance of the Loan;

Z.  All representations, covenants and warranties contained in the Loan
Documents, to the extent not inconsistent hercwith. are hereby incorporated herein by reference;

AA. All representations, covenanis aud warranties contained herein and in the
other Loan Documents are true and correct in all macwrial respects as of the date hereof,
Mortgagor shall not take any action or omit to takc any-action which shall cause any
representations or warranties to become untrue. Mortgagor shall immediately notify Mortgagee
if any representations or warranties shall become untrue, All Teprasentations, covenants, and
warranties contained herein and in the other Loan Documents shail e deemed to have been
relied on by Mortgagee notwithstanding any investigation made by Mortgagee or on its behalf;

and

BB, Mortgagor shall protect, defend, indemnify and hold Mortgasee harmiess
from and against all loss, cost, liability and expense, including without limitation, at.orpeys' fees
incurred or suffered by Mortgagee as a result of any claim for a broker’s or finder's fee asserted
against Mortgagee by any person or entity claiming to have been employed by Mortgagor or
anyone claiming by, through or under Mortgagor in connection with the transaction herein

contemplated.

CC. Mortgagor shall at any time or from time to time, upon the writlen request
of Mortgagee, execute, and, if required, record (and pay all fees, taxes or other expenses
relating thereto) all such further documents and do all such other acts and things as Mortgagee
may request to effectuate the transaction herein contemplated.

-9.
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DD. The Morigaged Premises neither (i) contains one or more facilities which
are subject to reporting under § 312 of the federal Emergency Planning and Communily Right-
to-Know Act of 1986 and federal regulations promulgated thereunder or (ii) has underground
slorage tanks which require registration with the state fire marshall and, therefore, the execution
and delivery of this Mortgage by Mortgagor is not subject to the terms and provisions of the
Responsible Property Transfer Act, 765 ILCS 90/1,

4,1 Impesition. Mortgagor shall, subject to the provisions of this Mortgage,
pay all Impositions prior to delinquency and in default thereof Mortgagee may, at its option, pay
the same. Any sums paid by Mortgagee on account of Impositions shall bear interest at the
Default Race,

84+ Maintenance of Mortgaged Premises: Changes and Alterations.

A. Mprigagor shall maintain or cause to be maintained the Mortgaged
Premises in good repair, working order, and condition and make or cause to be made, when
necessary, all repairs, renewals, and replacements, structural, non-structuraf, exlerior, interior,
ordinary and extraordinary, Mortgagor shall refrain from and shall not permit the commission
of waste in or about the Morlgaged Fremises and shall not remove, demolish, alter, change or
add to the structural character of any improvement al any time erected on the Mortgaged
Premises without the prior written conseat of Mortgagee, except as hereinafier otherwise

provided.

B.  Mortgagor may, in ils discrcvon and wilhout the prior written consent of
Mortgagee, any time and from lime to time, remove and dispose of any Personally, now or
hereafter constituting part of the Mortgaged Premises whick becomes inefficient, obsolele, worn
out, unfit for use or no longer useful in the operation of the Mriigaged Premises or the business
conducted thereon, if any, provided Mortgagor promptly replaces.such Personalty with equal or
better replacements (if still reasonably necessary or desirable for the operation of the Mortgaged
Premises), with title to such replacements subject only to the Permittci-Encumbrances.

6.1  Insurance,

A.  Mortgagor shall maintain the following insurance coverage with respect
to the Mortgaged Premises:

(i) Insurance against loss of or damage to the Mortgaged Premises by fire and
such other risks, including but not limited to risks insured against under extended
coverage policies with all risk and difference in conditions endorsements and additional
optional perils and vandalism coverage, in each case in amounts at all times svfficient 1o
prevent Mortgagor from becoming a co-insurer under the terms of applicable policies
and, in any event, in amounts not less than the greater of (a) the principal balance
remaining outstanding from time to time on the Note, and (b) one hundred percent

- 10 -
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(100%) of the Full Insurable Value of the Mortgaged Premises, as determined from time
to time;

(if} Comprehensive general liability insurance against any and all claims
(including all costs and expenses of defending the same) for bodily injury or death and
for property damagg occuiting upon, in or about the Mortgaged Premises and the
adjoining streets or passageways in amounts not less than the respective amounts which
Mortgagee shali from time to time reasonably require, having regard to the circumstances
and usual practice at the time of prudent owners of comparable properties in the area in
which the Mortgaged Premises are located, but in no event in an amount less than ONE

MI)ION AND NO/100 ($1,000,000.00) DOLLARS relative to the Mortgaged
Prennses;

(itt) “Fuilders Risk and Employer's Liability Insurance in at least the Principal
Sum of the Loa~.

(iv) Flood {nsurance if the Mortgaged Premises are located in a flood hazard
area.

(v) Rental or business-iniarruption insurance in amounts sufficient to pay, for a
period of at least twelve (12) micdths, all amounts required to be paid by Mortgagor
pursuant to the Note and other Loan Zocuments.

£66C09E6

(vi) Such other insurance as is cusiomarily purchased in the area for similar types
of business, in such amounts and against suck insurable risks as from time to time may
reasonably be required by Mortgages, including Lut not limited to those amounts required
from coatractors and subcontractors under the Constraction Loan Agreement.

B.  Any insurance purchased by Mortgagor ielating to the Mortgaged
Premises, whether or not required under this Mortgage, shall be for*iie-benefit of Mortgagee
and Mortgagor, as their interests may appear, and shall be subject tc the provisions of this
Mortgage.

C.  If Mortgagor fails to keep the Mortgaged Premises insured #) accordance
with the requirements of the Loan Documents, Mortgagee shall have the right, at its Gpiion, to
provide for such insurance and pay the premiums thereof, and any amounts paid thereon by
Mortgagee shall bear interest at the Default Rate from the date of payment.

D.  All policies of insurance required by the Loan Documents shall be in forms
and with companies rea.sonably satlsfactory to Mortgagee, with standard mortgage clauses
attached to or incosporated in all policies in favor of Mortgagee or Mortgagee shall be named
as additional loss payee where appropriate, including a provision requiring thal coverage
evidénced thereby shall not be terminated or materially modified without thirty (30) days’ prior
written notice to Mortgagee. Such insurance may be provided for under a bianket policy or
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policies and may provide that any loss or damage to the Morigaged Premises not exceeding
TWENTY-FIVE THOUSAND AND NO/100 ($25,000.00) DOLLARS shall be adjusted by and
paid to Mortgagor and any such loss exceeding TWENTY-FIVE THOUSAND AND NO/100
($25,000.00) DOLLARS shall be adjusted by Mortgagor and Mortgagee and paid to Mortgagec
and held by Mortgagee in a non-interest bearing escrow account. All such insurance proceeds
shall be applied in accordance with Paragraph 7.1 below, and any amounts not so applied shal

be paid to Mortgagor,

| E. Mortgagor shall deliver to Mortgagee the originals of all insurance policies
or certificates of coverage under blanket policies, including renewal or replacement policies, and
in the caseaf insurance about to expire shall deliver renewal or replacement policies as to the
issuance thereof or certificates in the case of blanket policies not less than thirty (30) days prior
to their respeciive dates of expiration.

F. Motwithstanding any damage, loss or casualty to the Mortgaged Premises
and in any event, Mortgazer shall continue to pay the principal and interest on the Note.

G.  Wherever provision is made in this Mortgage for insurance policies to bear
mortgage clauses or other loss pavabie clauses or endorsements in favor of Mortgagee, or to
confer authority upon Mortgagee to selt!e or participate in the settlement of losses under policies
of insurance or to hold and disburse or'othcrwise control use of insurance proceeds, from and
after the entry of judgment of foreclosure, all zuch rights and powers of the Mortgagee shall

continue in the Mortgagee as judgment creditcr or Mortgagee until confirmation of sale.

7.1 Damage or Destruction.

A.  Incase of any damage to or destruciion of the Mortgaged Premises or any
part thereof from any cause whatsoever, other than a Taking (as Gefined in Paragraph 15.1},
Mortgagor shall promptly give written notice thereof to Mortgage:. unless such damage or
destruction involved less than TWENTY-FIVE THOUSAND ANP NO/100 ($25,000.00)
DOLLARS, In any event, but subject to the provision of Paragraph 7.1 hereof, Mortgagor
shall restore, repair, replace, or rebuild the same or cause the same to be resicred, repaired,
replaced or rebuilt to substantially the same value, condition and characier as existed
immediately prior to such damage or destruction or with such changes, alterations ar.d additions
as may be made at Mortgagor's election pursuant to Paragraph 5.1, Such restoration, tepair,
replacement or rebuilding (herein collectively called "Restoration") shall be commenced
promptly and completed with diligence by Mortgagor, subject only to delays beyond the control

of Mortgagor.

_ B.  Subject to Paragraph 7.1D hereof, all net insurance proceeds received by
Mortgagee pursuant to Paragraph 7.1 shall be made avaitable to Mortgagor for the Restoration
required hereby in the event of damage or destruction on account of which such insurance
proceeds are paid. If at any time the net insurance proceeds which are payable to Mortgagor
in accordance with the terms of this Mortgage shall be insufficient to pay the entire cost of the

-12-
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Restoration, Mortgagor shall immediately deposit the deficiency with Mortgagee. In such an
event, Mortgagee shall make all payments from Mortgagor's own funds to the contractor making
such Restoration until the amount of said deficiency has been satisfied; thereafter, Marigagee
shall make subsequent payments from the insurance proceeds to Mortgagor or {0 the contractor,
whichever is appropriate. All payments hereunder shall be made only upon a certificate or
certificates of a supervising architect appointed by Mortgagor and reasonably satisfactory to
Mortgagee that payments, to the extent approved by such supervising architect, are due to such
contractor for the Restoration, that the Mortgaged Premises are free of all liens of record for
work labor or materials, and that the work conforms to the legal requirements therefor.

C.  Upon completion of the Restoration, the excess net insurance proceeds,
if any, shall be paid to Mortgagor.

D~ If an Event of Defavlt shall occur, or if in Morlgagee’s reasonuble
estimation the Restorauie:: shall not be completed prior to the maturity of either Note, then, upon
thirly (30) days’ notice from Mortgagee to Morigagor, all insurance proceeds received by
Mortgagee may be retained Ly Mortgagee and applied in payment of the mortgage indebtedness
and to any excess repaid to or for.the account of Mortgagor.

8.1 Indemnificatior, -Mortgagor agrees to indemnify and hold Mortgagee
harmless from any and all claims, demzids, losses, liabilities, actions, lawsuits and other
proceedings, judgments, awards, decrees, costs-and expenses {including reasonable attorney’s
fees), arising directly or indirectly, in whole ‘or in part, out of the acts and omissions whether
negligent, willful or otherwise, of Mortgagor, or anyof its officers, directors, agents, subagents,
or employees, in connection with this Mortgage or tie'ther Loan Documents or as a result of:
(i) ownership of the Mortgaged Premises or any interest therein or receipt of any rent or other
sum therefrom; (i) any aceident, injury to or death of peisons.cr loss of or damage to property
occurring in, on or about the Mortgaged Premises or any vart-ihereof or on the adjoining
sidewalks, curbs, vaults and vault space, if any, adjacent parking etezs, streets or ways; (iii) any
use, non-use or condition of the Mortgaged Premises or any pait ‘nereof or the adjoining
sidewalks, curbs, vaults and vault space, if any, the adjacent parking aieas, streets or ways;
(iv) any failure on the part of Mortgagor to perform or comply with any of i terms of this
Mortgage; (v) the performance of any labor or services or the furnishing of =iy materials or
other property with respect to the Mortgaged Premises or any part thereof or (v} Mortgagee
being the holder of the Note or Mortgagee under the Mortgage or the exercise.of-any of
Mortgagee’s rights under the Loan Documents except such claim arising out of Morigagee's
negligence or willful misconduct. Any amounts payable to Mortgagee under this Paragraph
which are not paid within ten (10) days after written demand therefor by Mortgagee shall bear
interest at the Default Rate. The obligations of Mortgagor under this paragraph shall survive
any termination or satisfaction of this Mortgage.

9.1  Prohibited Transfer; Due on Salé. Morigagor shall not create, effect,

contract for, agree to, consent to, suffer, or permit any conveyance, sale, lease, assignment,
transfer, grant of security interest, or other encumbrance or alienation of any interest in the

- 13-
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following properties, rights or interests without the prior written consent of Mortgagee
("Prohibited Transfer"):

A.  the Mortgaged Premises or any part thereof or interest therein, excepting
only sales or other dispositions of Personally pursuant to paragraph 5.1 herein;

B. all or any portion of the beneficial interest or power of direction in or to
the trust under which Mortgagor is acting;

C.  any shares of stock of a corporate Mortgagor, a corporation which is a
beneficiary o Mortgagor, a corporation which is a general partner in Mortgagor, if Mortgagor
is a partnershir;. a corporation which is a general partner in a partnership that is a beneficiary
of Mortgagor,-0:"a corporation which is the owner of any of the stock of any corporation
described in this cubparagraph (other than the shares of stock of a corporate trustee or a
corporation whose stock is publicly traded on national securities exchange or on the National

Association of Sccurities Dealer's Automated Quotation System);

D.  anypartiier’sinterestin a partnersmp which is a beneficiary of Morigagor,

in each case whether any such Prohibited Transfer is effected directly, indirectly, voluntamy or
involuntarily, by operation of law or otherwise; pravided, however, that the foregoing provisions
of this Paragraph 9.1 shall not apply (i) to this Meiigage, and (ii) to the lien of current taxes and

assessments not in default.

10.1 Priority of Lien; After-Acquired Froperty.

A.  Subjecttothe Permitted Contests granted unriér Paragraph 28, 1, Mortgagor
will keep and maintain the Mortgaged Premises free from all lienz oz moneys due and payable
to persons supplying labor for and providing materials used in the consiraction, modification,
repair or replacement of the Mortgaged Premises.

B. In no event shall Mortgagor do or permit to be done, or permit to do or
permit the omission of any act or thing the doing or omission of which would impsir the lien
of this Mortgage. Mortgagor shall not initiate, join in or consent to any change in any private
restrictive covenant, zoning ordinance or other public or private restriction or agreement
affecting or changing the uses which may be made of the Mortgaged Premises or any part
thereof without the express written consent of Mortgagee, It is the desire of the parties (unless
a contrary interest is manifested by Mortgagee in a duly recorded document) that the lien of this
Mortgage shail riot merge in fee simple title to the Mortgaged Premises regardless if Mortgagee
shall acquire any additional or other interests in or to the Mortgaged Premises or ownership

thereof,

f66£09¢€s

g e




UNOFFICIAL COPY

'
'
E
\




+

UNOFFICIAL COPY.

C. Al property of every kind acquired by Mortgagor after the date hereof
which, by the terms hereof, is required or intended to be subjected to the lien of this Morigage
shall, immediately upon the acquisition thereof by Mortgagor, and without any further mortgage,
conveyance, assignment or transfer, become subject 1o the lien and security of this Mortgage.
Nevertheless, Mortgagor wil) do such further acts and execute, acknowledge and deliver such
further conveyances, morigages, loan documents, financing statements and assurances as
Mortgagee shall reasonably require for accomplishing the purpose of this Mortgage.

11.1 Mechanics’ Liens and Contest Thereof. Mortgagor will not suffer or

permit any mechanics’ lien claims to be filed or otherwise asserted against the Morlgaged
Premises 71 any funds due any contractor and will immediately discharge the same in case of
the filing of =y claims for lien or proceedings for the enforcement thereof,

3!

121~ Settlement of Mechanics® Lien Claims. If Mortgagor, Beneficiary or

Lbva

Guarantor shall faii riomptly either (1) to discharge, or (2) to contest claims asserted in the
manner provided in Parugraph 28.1 or having commenced to contest the same, shall fail to
prosecute such contest with 4iiigence, or upon adverse conclusion of any such contest, to cause
any judgment or decree lo be safisfied and lien to be released, then and in any such event
Mortgagee may, at its election (but shall not be required to), procure the release and discharge
of any such claim and any judgment o' decree thereon and, further, may in its sole discretion
effect any settiement or compromise oi the same, or may fumish such security or indemnity to
the Title Company and any amount so expended by Morigagee, including premiums paid or
security furnished in connection with the issuance of any surety company bonds, shall be deemed
to constitute additional indebtedness secured hereby which shall bear interest at the Default Rate
until paid. In settling, compromising or dischargitz uay claims for lien, Mortgagee shafl not
be required to inquire into the validity or amount of aiy such claim.

13.1  Proceedings. If any proceedings are iiled or are threatened to be filed
seeking to (a) enjoin or otherwise prevent or declare invalid or unlawful the construction,
occupancy, maintenance or operation of the Mortgaged Premises or any portion thereof;
(b) adversely affect the validity or priority of the liens and security interesi granted Mortgagee
hereby; or (¢) materially adversely affect the financial condition of Mortgagsi, Beneficiary or
Guarantor, then Mertgagor will notify Mortgagee of such proceedings and within five (5)
business days following Morigagor’s, Beneficiary's or Guarantor’s notice of such’rioceedings,
and Mortgagor will cause such proceedings to be contested in good faith, and in the ¢vent of any
adverse finding or decision, prosecute all allowable appeals therefrom. Mortgagor wili; without
limiting the generality of the foregoing, resist the entry or seek the stay of any temporary or
permanent injunction that may be entered, and use its best efforts to bring about a favorable and

speedy disposition of all such proceedings.

14.1 Resivictive_Covenants/Recording. Morngagor will comply with all

restrictive covenants affecting the Mortgaged Premises. Mortgagor will not record or permit
to be recorded any document, instrument, agreement or other writing against the Mortgaged

Premises without the prior written consent of Mortgagee.

- 15 -
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15.1 Cendemnation.

A.  The term "Taking" as used herein shall mean a taking of all or part of the
Mortgaged Premises under the power of condemnation of eminent domain, Promptly upon the
receipt by Mortgagor of notice of the institution of any proceeding for the Taking of the
Mortgaged Premises or any part thercof, Mortgagor shall pive writien natice thereof to
Mortgagee and Morigagee may, at its option, appear in any such proceeding. Mortgagor will
prompily give to Mortgagee copies of all notices, pleadings, awards, determinations and other
papers received by Mortgagor in any such proceeding. Mortgagor shall not adjust or
compromise any claim for award or other proceeds of Taking without having first given at least
thirty (30) days’ written notice to Mortgagee of the proposed basis of adjustment or compromise
and withor< Iirst having received the written consent thereto of Mortgagee. Any award of other
proceeds of Taking, after allowance for expenses incurred in connection therewith, are herein
referred to as "_endemnation Proceeds”,

B. ~In:the event of Taking of all or substantially all of the Mortgaged
Premises, or Taking of iess than all or substantially all of the Mortgaged Premises and the
Mortgaged Premises are not susceptible to restoration, the Condemnation Proceeds shall be paid
to Mortpagee and applied to payment of the mortgage indebtedness.

C.  Subject to subparazraph 15,1D below, in the event of a Taking of less than
all or substantially all of the Morigager Premises which leaves the Morigaged Premises
susceptible and suitable to restoration, the Condcmnation Proceeds shall be applied as follows:
(i) if the Condemnation Proceeds shall amount o TWENTY-FIVE THOUSAND AND NO/100
($25,000.00) DOLLARS or less, such amount sk¢!i he paid to Mortgagor for application by
Mortgagor to the repair or restoration to the extent prasucable for any damage to the Mortgaged
Premises resulting from the Taking, and (if) if the Conde:nration Proceeds shall amount to more
than TWENTY-FIVE THOUSAND AND NO/100 (325,000,005 DOLLARS such amount shall
be paid to Mortgagee and held by Mortgagee in a non-interest vearing escrow account, and shall
be applied to reimburse Mortgagor for such repair or restoration i conformity with and subject
to the conditions specified in Paragraph 7.1 hereof relating to damage o7 destruction. In either
of the foregoing events Mortgagor, whether or not the Condemnation Froceeds which are
applicable thereto shall be sufficient for the purpose, shall promptly repur or restore the
Mortgaged Premises as nearly as practicable to substantially the same value, <oadition and
character as existed immediately pnor to the Taking, with such changes and alteratiois as may
be made at Mortgagor's election in conformity with Paragraph 5.1 hereof and as way be

required by such taking.

D.  If an Event of Default shall occur, or if in Mortgagee’s reasonable
gstimation Restoration of the Mortgaged Premises shall not be completed prior to the maturity
of either Note, any Condemnation Proceeds shall be retained by Mortgagee and, at its option,
applied in payment of the mortgage indebtedness.

-16 -
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16,1 Right to Inspect. Mortgagee, its agents and representatives, may at all

reasonable times make such inspections of the Mortgaged Premises as Mortgagee may deem
necessary or desirabie,

17.1 Books and Records: Financial Statements,

A.  Mortgagor shall maintain or cause to be maintained books of account and
records relating to the Morigaged Premises and operation thereof, which books of account and
records shall, at all reasonable times, be open to the inspection of Mortgagee and its accountants
and other duly authorized representatives of Mortgagee. Mortgagor shall enter in such books
of acconnt and records on a timely and consistent basis full, true and correct entries in
accordance with generally accepted accounting principles, consistently applied, of all dealings
and transacticns relative to the Mortgaged Premises.

B. . £s soon as practicable after the end of each fiscal year of Mortgagor and,
in any event, not less t"au ninety (90) days after the end of each fiscal year, Mortgagor shall
submit and deliver to Mortiasee a balance sheet, statement of income and expenses and
statement of change in financial pesition with respect to the Mortgaged Premises, together with
state and federa) tax returns for Beneficiary and each Guarantor and annual personal financial
statements for each Guarantor, pluz.a-budget for the nex! year, In addition, Mortgagor shall
submit to Mortgagee monthly sales reprrts, copies of executed sales contracts and quarterly
operating statements for the Mortgaged Premiizes, including quarterly rent rolls, all of which
shall be in a format acceptable to Mortgages. - The quarterly operating statements shall be
submitted by Mortgagor to Mortgagee within forly-five (45) days after each calendar quarter
(March 31, June 30, September 30 and December 21 ) dluring the term of the Loan.

18.1 [Events of Default. If the occurrence o any one or more of the following
evenis ("Events of Default") shall occur, to wit:

A.  failure of Mortgagor or Beneficiary to make pa; ment on or before the date
any payment of principal or interest is due under the Note;

B. subject to Paragraph 28.1 herein, if Mortgagor failz-to"make prompt
payment of any Impositions;

, C. failure of Mortgagor io perform or observe, within thirty (30} days after
written notice from Mortgagee to Mortgagor, any other condition, covenant, term, agreement
or provision required to be performed or observed by Mortgagor, under this Mortgage;

D. failure of Mortgagor, Beneficiary or Guarantor to perform or observe,
after the applicable notice and cure period, if any, any condition, covenant, term, agreement or
provision required to be performed or observed by Mortgagor, Beneficiary or Guarantor under
any other Loan Document or the occurrence of an "Event of Default" (as defined in the other
Loan Documents) under any of the other Loan Documents;

-17 -
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E.  failure of Morigagor or Beneficiary 1o make payment on or before the date
any payment of any Indebtedness is due;

F.  any representation, warranty or other information made or furnished to
Mortgagee by Mortgagor, Beneficiary or Guarantor shall prove to have been false or incorrect
in any material respect when made;

G.  if Mortgagor, Beneficiary or Guarantor shall make a general assignment
for the benefit of creditors, or shall state in writing or by public announcement its, their or his
inability to vay its, their or his debts as they become due, or shall file a petition in bankruplcy,
or shall /e’ adjudicated 2 bankrupt or insolvent, or shall file a petition seeking any
reorganization,-arrangement, composition, readjustment, liquidation, dissolution or similar relief
under any prescri or future statute, law or regulation, or shall file an answer admitting or not
contesting the maieinz] allepations of a petition against it, them or him in any such proceeding,
or shall seek or conscnt.« or acquiesce in the appointment of any trustee, receiver or liquidator
of Mortgagor, Beneficiary or Guarantor or any material portion of its, their or his assets;

H. if, within niaety (50) days after the commencement of any proceeding

against Mortgagor, Beneficiary or-Guarantor seeking any reorganization, arrangement,

composition, readjustient, liquidatics. <issolution or similar relief under any present or future
statute, law or regu]ahon such proceedin;;-shall not have been dismissed, or if, within ninety
(90) days after the appointment of any trustee, Teceiver or liquidator of Mortgagor, Beneficiary
or Guarantor or any material portion of its, their-or his assets, such appointment shall rot have

been vacated;

L entry against Mortgagor, Beneficicr or Guarantor of any judgment which
in the reasonable exorcise of Mortgagee's judgment may inaterially affect Mortgagor's,
Beneficiary’s or Guarantor’s ability to repay the Indebtedness;

L. dissolution, merger or consolidation of Murigagor, Beneficiary or
Guarantor or sale, transfer, lease or other disposition of substantially all of the assets of
Mortgagor, Beneficiary or Guarantor or death of any Guarantor,

K.  the making of any levy, seizure, or attachment upon ths Mortgaged
Premises;

L. failure of Mortgagor to fully comply with the requirements of any
governmental agency or authority within sixty (60) days after notice of such requirements, if,
in the reasonable exercise of Mortgagee's judgment such faiture to comply will materially affect
Mortgagor’s, Beneficiary’s or Guarantor’s ability to repay the Indebtedness or to complete
construction of the improvements to the Mortgaged Premises;

M. the occurrence of a Prohibited Transfer;

- 18 -
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N.  any material adverse change in Mortgagor’s, Beneficiary's or Guarantor’s
financial condition;

O.  disapproval by Mortgagee of any construction work and failure of

Mortgagor to correct such work to the satisfaction of Mortgagee within thirty (30) days or, if
- necessary, such longer period as required, which is necessary to correct such work, provided
Mortgagor, Beneficiary or Guarantor has commenced to correct such work within the thirty (30)

day period;

- P, a discontinuance of the construction of the Project for a period of
twenty (207 consecutive days unless otherwise approved by Morigagee other than a
discontinuanece resulting from strikes, work stoppages, acts of God, adverse weather conditions
or other occuriencas beyond the control of Mortgagor or in any event, any delay in construction
of the Project, iegaraless of cause, the result of which may be, in Mortgagee's sole judgment,
that the construction ¢ e Project will not be completed in accordance with the Construction

Schedule;

7 Q. the existence.of any collusion, fraud, dishonesty or bad faith by or with
the acquiescence of Mortgagor, Beneficiary or Guarantor, which in any material way affects the
obligations of Mortgagor, Beneficiary or Guarantor to Mortgagee as evidenced by the Loan

Documents;

R,  if Morlgagor, Beneficiary or Guarantor is enjoined, restrained or in any
way prevented by court order from performing any of their obligations under this Mortgage or
under the other Loan Documents;

S.  termination of the Construction Cuntract-{as defined in the Construction
Loan Agreement) or the Architect’s Contract (as defined in the Censtruction Loan Agreement)
without Mortgagee's prior written consent;

T. failure of Mortgagor to maintain with Mortgagee, vntil the Indebtedness
has been paid in full, all of Mortgagor's, Beneficiary’s or Guarantor's developricit, management
or operating company’s bank accounts which relate to the ownership, manageincnior operation

of the Mortgaged Premises;

U.  failure by Mortgagor, Beneficiary or Guarantor to subsequently tulnll any
Loan Opening requirements postponed by Mortgagee at the time of the disbursement of the Loan
proceeds;

V.  if Mortgagor shall make a further assignment of the rents, issues or profits
of the Mortgaged Premises, or any part thereof, without the prior written consent of Mortgagee;

7 W.  death, judicially adjudicated incompetency, or conviction of a felony of any
Guarantor;

-19-
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X.  if in the reasonable exercise of its judgment, Mortgagee deems itself
insecure, and, within thirty (30) days after written notice by Mortgagee to Mortgagor of such
insecurity, Mortgagor has failed to make Mortgagee secure in the reasonable exercise of

Mortgagee's judgment,

Y.  any claim or action is brought against Mortgagee arising out of the
obligations of Mortgagor, Beneficiary or Guarantor to Mortgagee as evidenced by the Loan

Documents;

| Z.  the making of any levy, seizure, or aitachment upon the Morigaged
Premises;

then, at any time thereafter, at the sole option of Mortgagee, without further notice to
Mortgagor, the principei halance of each Note remaining from time to time unpaid, plus accrued
interest and any other «2uis secured or coming due and payable hereunder or under the Note
shall become immediately <ue and payable. After any such Event of Default, Mortgagee may
institute, or cause to be insittuted, proceedings for the realization of its rights under this

Mortgage or the other Loan Documents,
19.1 Rights, Powers a2 Remedics of Mortgagee.

A.  1f an Event of Default shall.aceur, Morlgagee may, at its election and (o
the extent permitted by law.

(i}  Exercise any and all of Mortgagee's «vailable remedies against Mortgagor,
whether at law or in equity, including without limitatiuss, the right to foreclose the lien
of this Mortgage or any remedy available to Mortgagec unrer the other Loan Documents;

(i)  Make application for the appointment of a recziver for the Mortgaged
Premises whether such receivership be incident to a proposed sale of the Mortgaged
Premises or otherwise, and Mortgagor hereby consents to the appoiatment of such
receiver and agrees not to oppose any such appointment. Further, Morigagor agrees that
Mortgagee shall be appointed the receiver without bond or surety of ihc Mortgaged

Premises at Mortgagee's option.

B.  Mortgagee may, without order of Court or notice to or demand upon
Mortgagor, take possession of the Mortgaged Premises. Should Court proceedings be instituted,
Mortgagor hereby consents to the entry of an order by agreement to effect and carry out the
provisions of this subparagraph. While in possession of the Mortgaged Premises, Mortgagee

shall also have the following powers:

(i) To collect the rents and manage, lease, alter and repair the Mortgaged
Premises, cancel or modify existing leases, obtain insurance and, in general, to the extent

-20 -
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permilted by applicable law, have all powers and rights customarily incident to absolute
ownership; and

(ii) To pay out of the rents so collected the managenent and repair charges,
taxes, insurance, commissions, fees and all other expenses and, after creating reasonable
reserves, apply the balance (if any) on account of the indebtedness secured hereby.

(iif) In addition to any provision of this Mortgage authorizing the Mortgagee lo
take or be placed in possession of the Mortgaged Premises, or for the appointment of a
receiver, Mortgagee shall have the right, in accordance wilh Sections 15-1701 and 15-
1702 of the Act, to be placed in possession of the Mortgaged Premises or at its request
to have a receiver appointed, and such receiver, or Mortgagee, if and when placed in
possession;-shall have, in addition to any other powers provided in this Morigage, all
rights, powes, immunities, and duties as provided for in Sections 15-1701 and 15-1703

of the Act,

C.  Mortgagee may remain in possession of the Mortgaged Premises, in the
event of a foreclosure, until the foreclosure sale and thereafter until the Jater of (i) delivery and
recording of the deed which was issued pursuant to the foreclosure sale to the successful bidder
at the foreclosure sale or (ii) expiratiun-of all of Mortgagor's right, title and interest in the
Mortgaged Premises including terminaiian of all appeals from the order entered in the
proceeding to foreclose this Morigage. Mortzagee shall incur no liability for, and Morigagor
shall not assert any claim or recoupment as a raeu!t of any action taken while Mortgagee is in
possession of the Mortgaged Premises, except oty for Mortgagee's own gross negligence or
willful misconduct. In the event no foreclosure proccer'ings are commenced, Mortgagee may
remain in possession as long as there exists an Event of Default.

D. In order to facilitate Morigagee's exercise of the rights, powers and
remedies granted herein or under the other Loan Documents effec:ive after the occurrence of an
Event of Default and while the Event of Default is continuing, Mortgager hereby irrevocably
appoints Mortgagee its true and lawful attorney to act in its name and stead for the purpose of
effectuating any rights, powers or remedies granted to Morigagee under the Loan Documents
and to execute and deliver all documents and instruments as Mortgagee shall decin iecessary and
appropriate to effectuate such rights, powers and remedies. Notwithstanding the foregoing, if
requested by Mortgagee or any purchaser from Mortgagee, Mortgagor shall ratify ane Confirm
such actions by executing and delivering to Mortgagee or such purchaser all appropriate
documents and instruments as may be designated in such request. Further, Mortgagor agrees
that Mortgagee may be a purchaser of the Mortgaged Premises or any part thereof or any
interest therein at any foreclosure sale, and may apply upon the purchase price the indebtedness

secured hereby.

E.  The proceeds of any sale of the Mortgaged Premises or part thereof or any
interest therein and all amounts received by Mortgagee by reason of any holding, operation or
management of the Mortgaged Premises or any part thereof, together with any other moneys at

-2} -

C66L£09¢E6



UNOFFICIAL COPY




UNOFFICIAL COPY

f

g. .5 ') 'J O '/'

the time held by Mortgagee, shall be applied in the following order to the extent that funds are
so available:

(i) First, to the payment of the costs and expenses of foreclosing this Mortgage
and taking possession of the Mortgaged Premises and of holding, using, leasing,
repairing, improving and selling the same, including, without limitation, (a) trustees’ and
recetvers’ fees, (b) court costs, (c) reasonable attorneys’ and accountants' fees, (d) costs
of advertisements, (e) all other costs and expenses incurred by Mortgagee in connection
with Mortgagee exercising Mortgagee's rights hereunder, including without limitation,
title commitments and policies, appraiser’s fees and expenses of documentary and expert
evidence and similar data and assurances with respect to title as Mortgagee may deem
to bé rcasonably necessary either to prosecute the foreclosure suit or to evidence to
bidders 2. any foreclosure sale, and (f) the payment of any and ali Impositions, liens,
security internsts or other rights, titles or interests equal or superior (o the lien and
security interest of this Mortgage (without in any way implying Mortgagee's prior
consent to the ereaiion thereof). All of the foregoing costs and expenses shall be secured
by the lien of this Nlortpage, shail be immediately due and payable, shall bear interest
at the Default Rate from the-date of disbursement by Mortgagee of such funds until paid
in full and may be estimaled hv Mortgagee and may be expended after the entry of the

foreclosure judgment.

(ii) Second, to the payment of ail amounts, other than the principal balance of
each Note remaining from time {o time pipaid and accrued but unpaid interest, which
may be due to Mortgagee under the Loan oruments together with interest thereon as

provided therein;

(iii) Third, to the payment of any accrued but vripaid interest due on the Note in
such order of application as Mortgagee may elect in iiz-soie discretion;

(iv) Fourth, to the payment of the principal balance of iic Note remaining from
time to time unpaid in such order of application as Mortgagee may elect in its sole
discretion;

(v) Fifth, to the extent funds are available therefor out of the saleproceeds or
the rents and, to the extent known by Mortgagee to Mortgagor or any other pariy €ntitled

thereto.

20.1 Rightof M ee to Make Advan ‘ure Mortgagor’s Defaults.
In the event that Mortgagor, Beneficiary or Guarantor shall fail to perform any of Mortgagor’s,
Beneficiary’s or Guarantor's obligations, covenants, promises or agreements contained herein
or in the other Loan Documents, Mortgagee may (but shall not be required to) after five (5) days
notice to Mortgagor, unless such notice could result in damage or loss in value to Mortgagcc $
security under the Loan Documents perform any of such covenants, obligations, promises and
agreements, and any amounts expended by Mortgagee in so doing shall constitute additional
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Indebtedness hereunder and under the other Loan Decuments, shall be immediately due and
payable and shall bear interest at the Default Rate.

21.1 Change in Tax Laws. If, pursuant to the laws of the United States of
America, or any state or municipality having jurisdiction over Mortgagee, Mortgagor or the
Mortgaged Premises, any tax is imposed or becomes due in respect of the issuance of the Note
or the recording of this Morigage, Mortgagor shall pay such tax in the manner required by such
law. In the event that any law, statute, rule, regulation, order or court decree has the effect of
deducting from the value of the Mortgaged Premises for the purpose of taxation any lien
thereon, or imposing upon Mortgagee the payment of the whole or any part of the taxes required
to be paid oy Mortgagor, or changing in any way the laws relating to the taxation of mortgages
or dehts securad by the mortgages or the inlerest of Mortgagee in the Mortgaged Premises, or
the manner oi'caiection of taxes, so as to effect this Mortgage, the indebtecdness hereby secured
or Mortgagee, thcr;and in such event, Mortgagor, upon demand by Mortgagee, shall pay such
taxes, or reimburse Morgagee thereof on demand and any amounts paid thereon by Mortgagee
shall bear interest at tie Tefault Rate, unless Mortgagee determines, in Mortgagee's sole and
exclusive judgment, thal such payment or reimbursement by Morigagor is unlawful; in which
event the indebtadness hereby secured shall be due and payable within thirty (30) days after

written demand by Mortgagee tc Mortgagor.
22,1 Walvers, To the-e¢xtent permitted under applicable law,

A.  Except as otherwise specifically provided for herein, Mortgagor and
Mortgagee shall have the benefit of all of the previsions of the Act, including all amendments
thereto which may become effective from time to time after the date hereof, In the event any
provision of the Act which is specifically referred to liriein may be repealed, Mortgagee shall
have the benefit of such provision as most recently existing prior to such repeal, as though the
same were incorporated herein by express reference.

B. Mortgagor acknowledges that the Mortgaged romises does not constitute
agricultural real estate, as said term i3 defined in Section 5/15-1201 of the:Act or residential real
estate as defined in Section 5/15-1219 of the Act. Pursuant to Section 5/15-1631(b) of the Act,

Mortgagor hereby waives any and all right of redempticn.

C. Mortgagor hereby waives any right to reinstate the Loan as'provided in
Section 5/15-1602 of the Ilinois Mortgage Foreclosure Law, 735 ILCS 5/15-1101,

D.  Mortgagor hereby waives the benefit of all appraisement, valuation, stay,
or extension laws now or hereafter in force and all rights of marshalling in the event of any sale
hereunder of the Mortgaged Premises or any part thereof or any interest therein.

E.  Mortgagor hereby waives the benefit of any rights or benefits provided by
the Homestead Exemption laws, if any, now or hereafter in force.

273 .
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23.1 Remedies are Comulative. Each ﬁght, power and remedy of Mortgagee

now or hereafter existing at law or in equity shall be cumulative and concurrent and shall be in
addition to every right, power and remedy provided for in the Loan Documents, and the exercise
of any right, power or remedy shall not preclude the simuitaneous or later exercise of any other

‘right, power or remedy.

24.1 Compromise of Actlon. Any action, suit or proceeding brought by
Mortgagee pursuant to the Loan Documents, or otherwise, and any claim made by Mortgagee
under the Loan Documents, or otherwise, may be compromised, withdrawn or otherwise settied
by Mortgagee without any notice to or approval of Morigagor, excep! as otherwisc provided in

this Mortzagz,

221 No. Walver. No delay or failure by Mortgagee to insist upon the strict
“ performance or any isrm hereof or of the Note or of any of the other Loan Documents or to
exercise any right, pewe: or remedy provided for herein or therein as a consequence of an Evenl
of Default hereunder or ‘hereunder, and no acceptance of any payment of the principal, inferest
or premium if any, on the Note during the continuance of any such Event of Default, shall
constitute a waiver of any sucn term, such Event of Default or such right, power or remedy.
The exercise by Mortgagee of any.right, power or remedy conferred upon it by this or any other
Loan Document or by law or equity izl not preclude any other or further exercise thereof or
 the exercise of any other right, power or rzmedy, No waiver of any Event of Default hereunder
shall affect or alter this Mortgage, which sha'i vontinue in full force and effect with respect to

other then existing or subsequent Events of Default,

26.1 Further Assurances,  Morfgazor, at its expense, will execute,
acknowledge and deliver such instruments and take suchacdons as Mortgagee from time to time

may reasonably request to carry out the intent and purpose of tiiz Mortgage and the other Loan
Documents,

27.1 Defeasance. If Mortgagor shall pay in full the7rincipal and interest due
under the Note and other Loan Documents in accordanice with the terms theieof, and Morigagee
shall have no further obligations to disburse the proceeds of the Note, ther. Morigagee, upon
written request and at the expense of Mortgagor, shall execute and deliver to-p4erigagor such
instruments as shall be required to evidence of record the satisfaction of this Mortgzge and the

lien hereof.
28.1 Permitted Contests.

A.  Morigagor may contest, at its own expense, by appropriate legal actions
or proceedings conducted in good faith and with all due diligence, the amount, validity or
enforceability in whole or in part of any Imposition or len thereof or the validity of any
instrument of record affecting the Mortgaged Premises or any part thereof, provided that:

-2 -
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(i) Such legal actions or proceedings are promptly commenced after Mortgagor
receives notice of the lien or charge; and

(i) Mortgagor's legal counsel forwards to Mortgagee and Mortgagee's legal
counsel, on a quarterly basis, detailed status reports describing the nature of the action
or proceeding; the progress of such action or proceeding to date; describing pleadings
filed and any settlement negotiations; evaluating the likelihood of an unfavorable outcome
and estimating the amount or range of possible loss; and

(iii) No adverse judgment, decree or other final adjudication be entered or rendered
azainst Mortgagor; and

\iv1-Mortgagor sets aside on its books adequate reserves; and

(v) Neithzr Mortgagor nor Mortgagee would be in any danger of any additional
civil or crimina) Liability for failure to comply therewith; and

(vi) The Title Comnany issues its endorsement insuring against the claim or lien Je

in a manner satisfactory ‘o Mortgagee. g‘,‘.f |

O |

B.  In the event that wuch legal actions or proceedings are not diligently Ez-,’ |
concluded or resolved after Mortgagor ruceived notice of the lien or charge, then, at the sole <
L

option of Mortgagee, Mortgagee shall have those rights set forth in Paragraphs 18.1 and 19.1
herein.

29.1 Amendment. This Mortgage carnot he amended, modified or terminated
orally, but may only be amended, modified or terminated pursiiant to written agreement between
Mortgagor and Mortgagee.

30.1 Tax and Insurance Escrow.

A.  In addition to the rights, powers and remedies granted Mortgagee under
Paragraph 19.1, at the sole election of Mortgagee, upon the occurrence of anizvent of Default,
Mortgagor sha]I be required to (i) pay Morigagee monthly, in addition to each morihly payment
required under the Note, an amount equal to 1/12th of the annual amount reasonabiy <stimated
by Mortgagee 10 be sufﬁcient to enable Mortgagec to pay all Impositions, (ii) pay Mortgagee
monthly 1/12th. of the annual insurance premiums necessary to maintain the insurance policies
required pursuant to Paragraph 6.1A hereto, (iii) pay Mortgagee the amount of all Impasitions
accrued but not due as of the date that this Paragraph becomes operative, and (iv) pay Mortgagee
such sums as rnay be necessary, from time to time, to make up any deficiency in the amount
required to fully pay all annual Impositions and insurance premiums.

B.  Itisexpressly understood that all amounts set forth in this Paragraph 30.1
shall be held by Mortgagee in an escrow account which does not bear interest,
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31.1 Notiges. Any notice, demand, requests or other communication desired
to be given or required pursuant to the terms hereof shall be in writing and shall be delivered
by personal service or sent by registered or certified mail, return receipt requested, postage
prepaid, addressed as follows or to such other address as the parties hereto may. designate in

writing from time to time:

Mortgagor c¢/o R. Franczak & Assoc.

Beneficiary 701 Lee Street, Third Floor

Guarantor Des Plaines, Illincis 60016
Aitn: R, Franczak

Mortgag<e The First Naticnal Bank of Des Plaines
701 Lee Street

Des Plaines, Illinois 60016
Attention; Real Estate Department

Capy to: Wildman, Harrold, Allen & Dixon
225 'Wesr Wacker Drive
Chicago, 1ifinois 60606-1229
Attn; Thoisaz B, Duffy

Any such notice, demand, request or other communication shall be decmed given when
personally delivered and if mailed three days after deposit in the mail,

32.1 Expense of Enforcement. When ¢he indebtedness hereby secured shall

become due whether by acceleration or otherwise, Mortgagee siizll have the right to foreclose
the lien hereof. In any suit to foreclose the lien hereof, there sha'l be allowed and included as
additional indebtedness in the decree for all expenditures and expenses which may be paid or
incurred by or on behalf of Mortgagee for reasonable attorneys® fees, ¢ppraiser’s fees, outlays
for documentary and expert evidence, stenographers’ charges, publication 20sts and costs (which
may be estimated as to items to be expended after entry of the decree) of procuring all such
abstracts of title, title searches and examinations, guaraniee policies, and siiphar data and
assurances with respect to title as Mortgagee may deem to be reasonably necessz:v-either to
prosecute such snit or to evidence to bidders at any sale which may be had pursuait o such
decree the true condition of the title to or the value of the Mortgaged Premises.  All
expenditures and expenses of the nature in this paragraph mentioned shall bear interest at the
Default Rate, when paid or incurred by Mortgagee in connection with (a) any proceeding,
including probate and bankrupley proceedings, to which either of them shall be a party, either
as plaintiff, claimant or defendants, by reason of this Morigage or any indebtedness hereby
secured; or (b) preparations for the commencement of any suit for the foreclosure hereof after
accrual of such right to foreclose whether or not actually commenced; or (c) preparations for
the defénse of any threatened suit or proceeding which might affect the Mortgaged Premises or

the security hereof, whether or not actually commenced,
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33.1 Cross-Default Clause. Any default by Mortgagor in the performance or
observance of any covenant, promise, condition or agreement hereof shall be deemed an Event

of Default under each of the Loan Documents, entitling Mortgagee to exercise all or any
remedies available to Mortgagee under the terms of any or all Loan Documents, and any defaull
or Event of Default under any other Loan Document shail be deemed a default hereunder,
enutlmg Mortgagee to exercise any or all remedies provided for herein. Failure by Mortgagee
to exercise any right which it may have hereunder shall not be deemed a waiver thereof unless
s0 agreed in writing by Mortgagee, and the waiver by Mortgagce of any default by Mortgagor
hereunder shall not constitute a continuing waiver or a waiver of any other default or of the

same default on any future occasion.

231 Incorporation by Reference. The terms of the Loan Documents are

incorporated heieinand made a part hereof by reference.

35.1 Dixlaimer by Mortgagee. Mortgagee shall not be liable to any party for
services performed or okligations due in connection with this Loan. Mortgagee shall not be

liable for any debts or claims 2eevuing in favor of any parties against Mortgagor or against the
Mortgaged Premises. Mortgagor-iz not and shall nol be an agent of Mortgagee for any
purposes, and Mortgagee is not a vepture partner with Mortgagor in any manner whatsoever,
Approvals granted by Mortgagee for anvinatters covered under this Mortgage shall be narrowly
construed to cover only the parties and ficts identified in any written approval or if not in
writing such approvals shall be solely for the Sengfit of Mortgagee.

36.1 Mortgagee Not a Joint Verqprer. Notwithstanding anything to the
contrary herein contained, Mortgagee, by making the Loan or by any action taken pursuant
thereto, shall not be deemed a partner or joint venturir-with Mortgagor, Beneficiary or
Guarantor, and Mortgagor hereby agrees to indemnify and hold ifortgagee harmless from any
and all damages resulting from such a construction of the paniesand their relationship, This
Mortgage is made for the sole benefit of Mortgagor and Mortgages, and no other person shall
be deemed to have any privity of contract hereunder, nor any right tor:iy-hereon to any extent
or for any purpose whatsoever, nor shall any other person, have any right of action of any kind
hereon or be deemed to be a third party beneficiary hereunder.

37.1 Construction Loan. The proceeds of the Loan are intenaed (o finance
construction of certain improvements on the Mortgaged Premises, and thus this Morigage is a
construction mortgage as said term is defined in section 9-313 of the Uniform Commercial Code,

Mortgagor further covenants and represents as follows:

A.  The improvements to be conttructed on the Mortgaged Premises shall be
completed in accordance with the terms and conditions of the Construction Loan Agreement.

B.  Upon the occurrence of a Default or Event of Default under the terms and
conditions of the Construction Loan Agreement or the Loan Documents, and after notice and

any cure period, if any, Mortgagee may:
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(i) declare the entire principal balance and accrued interest immediately due and
payable;

(i) complete the construction of the improvements and enter into any contracts
necessary to complete said construction, All sums so expended shall bear interest at the

Defiult Rate;

(i) exercise any remedies set forth herein or in the other Loan Documents.

C.  Anyand al] advances made and indebtedness arising and accruing under
the Constrsction Loan Agreement, whether or not the total amount exceeds the face amount of

the Note, sheit he secured by this Mortgage.

38.1 < Total Indebtedness Secured. The total amount of the Indebtedness that

may be secured by iis Morigage may increase or decrease from time to time, but the tolal
Indebtedniss secured at’ziy one time shall not exceed Six Million and No/100 Dollars

(56,000,000.00).

39.1 Security Agregment,

A.  Mortgagor and Moriaagee agree that this Mortgage shall constitute a
Security Agreement within the meaning of the Iilinois Uniform Commercial Code (the "Code")
with respect to (i) all sums at any time on acpesit for the benefit of Mortgagee or held by
Mortgagee (whether deposited by or on behalf of Miartgagor or anyone else) pursuant to any of
the provisions of this Mortgage or the other Loan Docuinents and (ii) any Property, Fixtures and
Personaity, which may not be deemed to be affixed to‘the Mortgaged Premises or may not
constitute a "fixture” (within the meaning of Section 9-313 cfthe Code), and that a security
interest in and to the Property, Fixtures and Personalty is hereby granted to Mortgagee and the
Property, Fixtures and Personalty and all of Mortgagor's nght titie and interest therein are
hereby assigned to Mortgagee, all to secure payment of the Indebtedness: All of the provisions
contained in this Mortgage pertain and apply to the Property, Fixtures and Personally as fully
and to the same extent as to any other property comprising the Mortgaged P:emises.

B, This Morigage is intended to be a financing statement withiii tie purview
of Section 9-402(6) of the Code with respect to the Property, Fixtures and Personalivaand the
goods described herein, which goods are or may become fixtures relating to the Mortgaged
Premises. The addresses of Mortgagor (Debtor) and Mortgagee (Secured Party) are hereinabove
set forth. This Mortgage is to be filed for record with the Recorder of Deeds of the County or
Counties where the Morigaged Premises are located. Mortgagor is the record owner of the

Mortgaged Premises.

40.1 Partial Release. Provided no Event of Default has occurred and is
continuing, Mortgagee shall permit Mortgagor to sell condominium units comprising a portion
of the Mortgaged Premises and Mortgagee shall partially reiease the lien of this Mortgage and
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the other Loan Documents for such condominium unit for the purpose of such sale, provided
Mortgagee has received a partial payment of principal in the amount of Ninety-Nine Thousand
and No/100 Dollars ($99,000.00) per condominium unit for each condominium unit to be
released, unlass otherwise agreed to by the parties.

41.1 Miscellaneous.

A.  Upon request, Mortgagor or Mortgagee shall confirm in writing to
Mortgagee, or its designee, the amount then due hereunder and under the Nole.

B.  Itis agreed that any future advances made by Mortgagee to or for the
benefit of Morfzagor from time to lime under this Mortgage or the Loan Documents and whether
or not such advarces are obligatory or are made at the option of Mortgagcc or otherwise, made
at any time from and xfler the date of this Mortgage, and all interest accruing thercon, shall be
equally secured by this Morlgage and shall have the same priority as all amounts, if any,
advanced as of the date sicreof and shall be subject to all of the terms and provisions of this

Mortgage.

C.  Mortgagee nas bound itself and does hereby bind itself to make advances
pursuant to and subject to the terms of tlic Construction Loan Agreement and the parties hereby
acknowledge and intend that all such advinces, including future advances whenever hereafter
made, shall be a lien from the time this Mo:tgage is recorded, as provided in Section 5/15-
1302(b)(1) of the Act. Tt is also specifically urdarstood and agreed that all funds which are
advanced by Mortgagee under this Morigage or :ne Loan Documents or in the exercise of
Mortgagee's judgment that the same are necessary or desirable to complete, operate, maintain
or market the Mortgaged Premises or to protect Mortgagee’s cecurity under the Loan Documents
shall because of economic necessity and compulsion be deemza advanced by Mortgagee under
an obligation 1o o so regardless of the identity of the person-or nersons to whom such funds
are furnished and shall be added to the indebtedness evidenced by ttie-Note and shal! be equally
secured by this Morlgage and shall have the same priority as all ameunis, if any, advanced as

of the date hereof.

D.  Should the proceeds of the Note or any part thereof, or any smount paid
out or advanced by Mortgagee hereunder or pursuant to any agreement executed ty Mortgagor
in connection with this Mortgage be used directly or indirectly to pay off, discharge i vatisfy,
in whole or in part, any mortgage, lien, charge or encumbrance upon the Morigaged Premises
or any part thereof, then as additional security hereunder, Mortgagee shall be subrogated to any
and all rights, equal or superior titles, liens and equities, owned or claimed by any owner or
holder of said outstanding mortgage liens, charges and indebtedness, however remote, regardless
of whether said mortgages, liens, charges and indebtedness are acquired by assignment or have
been released of record by the holder thereof upon payment.

E.  If the time of payment of all indebtedness secured hereby or any part
thereof be extended at any time or times, if the Note be renewed, modified or replaced, or if
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any security for the Note be released, Mortgagor and any other parties now or hereafter liable
for payment of such indebtedness in whole or in part or any parties interested in the Mortgaged
Premises shall be held to consent and take subject to such extensions, renewals, modifications,
replacements and releases, and their liability and the lien hereof and the Loan Documents and
the rights created hereby and thereby shail continue in full force, the right of recourse against

all such parties being reserved by Mortgagee,

F. The Loan proceeds are to be used, along with Mortgagor's other funds,
for construction of the Project on the Mortgaged Premises.

G.  This Mortgage shall be binding upon Mortgagor and its successors and
assigns, and-ail.persons claiming under or through Mortgagor or any such successor or assign,
and shall inure-tothe benefit of and be enforceable by Mortgagee and its successors and assigns,

H, “T%e various headings used in this Mortgage as headings for sections or
otherwise are for conver:icnce only and shall not be used in interpreting the text of the section
in which they appear and slial not limit or otherwise affect the meanings thereof.

I. If any provision in this Mortgage is held by a court of law to be in
violation of any applicable local, stzie-or federal ordinance, statute, law, administrative or
judicial decision, or public policy, and ir-such court should declare such provision of this
Mortgage to be iilegal, invalid, unlawful, voir, voidable, or unenforceable as written, then such
provision shall be given full force and effect ic the fullest possible extent that it is legal, valid
and enforceable that the remainder of this Mortgage shall be construed as if such illegal, invalid,
unlawful, void, voidable or unenforceable provision was not contained therein, and that the
rights, obligations and interest of Mortgagor and the heides hereof under the remainder of this

Morigage shall continue in full force and effect.

1, If any action or proceeding shall be instituted (e recover possession of the
Mortgaged Premises or any part thereof or to accomplish any othor purpose which would
matérially affect this Mortgage or the Mortgaged Premises, Mortgagor wili immediately, upon
service of notice thereof, deliver to Mortgagee a true copy of each pelition, summons,
complaint, notice of mation, order to show cause, and all other process, pleadge and papers

however designated, served in any such action or proceeding.

K.  Regardless of their form, all words shall be deemed singular or plural and

shall have such gender as required by the text. Whenever applicable, the term "mortgage” shall
also mean "trust deed" or "deed of trust". If there is more than one Mortgagor of this

Mortgage, the liability of the undersigned shall be joint and several,

L.  Mortgagor waives any right, if any, it now or in the future may have to
remove any claim or dispute arising herefrom to the Courts of the United States of America,
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M.  This Mortgage and the Loan Documents shall be governed by and
construed in accordance with the Jaws of the State of Illinois. Venue for all disputes and claims
ghall, at the sole election of Mortgagee, be in the Circuit Court of Cook County, Iliinois.

N.  This Mortgage is executed by The First National Bank of Des Plaines, not
personally but as Trustee as aforesaid in the exercise of the power and authority conferred upon
and vested in it as such Trustee, and as far as The First National Bank of Des Plaines, in its
capacity as such Trustee, is concerned is payable out of the property specifically described in
this Mortgage securing the payment of the Note, by the enforcement of the provisions contained
in this Mortgage or as provided in the other Loan Documents, No personal liability shall be
asserted Cr e enforceable against The First National Bank of Des Plaines, as Trustee, because
or in respect of the Note or the making, issue or transfer thereof, all such liability, if any, being
expressly waives by Mortgagee hereof, but nothing herein contained shall modify, diminish or
discharge the peiscaal liabitity of Beneficiary, as more fully described in the Note or in the other
Loan Documents, or any guarantor hereof, As far as The First National Bank of Des Plaines,
in its capacity as such "‘rustee, is concerned, each original and successive holder of the Note
accepts the same upon the express condition that no duty shall rest upon The First National Bank
of Des Plaines, as Trustee, to sequester the rents, issues and profits arising from the property
described in this Mortgage, or the proceeds arising from the sale or other disposition thereof,

INNNHIRINN
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STATE OF ILLINOIS

COUNTY OF COOK

1, the undersigned, a Notary Public, in and for said County, in the
S\ate aforesaid, do hereby certify that Lowrdes Wankinez, and
Rdving BSllimles , personally known to me to be the same persons
whose names are subscribéd to the foregoing instrument as such T2ust Alliszr  and
"Wt 0wy of THE FIRST NATIONAL BANK OF DES PLAINES, nct
personally, it solely as Trustee under a Trust Agreement dated October 1, 1992, and known
as Trust No, 2/712271, appeared before me this day in person and acknowledged that they
signed and delivercithe said instrument as their own free and voluntary act and as the free and
voluntary act of said nziional banking association, as Trustee, for the uses and purposes therein

set forth.

A 0D
) {‘ GIYEN under my hand and notarial seal this day of
L u/}){w L 1945,

I s Q// LIEA

Notaty Fublic :

My Commission Expires:

"OFFICIAL SEAL"
Ke'ley A, Novak
Notary Public, State of iifinis
My Commission Expires 9/18/93
VAL A AL R
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EXHIBIT A
LEGAL DESCRIPTION

LOTS 4, 5, 6, 7 AND 8 IN, BLOCK 2 IN HEART OF DES PLAINES, A SUBDIVISION IN
THE SOUTHEAST 1/4 OF SECTION 17, TOWNSHIP 41 NORTH, RANGE 12, EAST OF
THE THIRD PRINICPAL MERIDIAN, IN COOK COUNTY, ILLINOIS,

' NF: ' ) . TEPT-01 ‘I:?] 0
OB LOT ) e ey 2 0/ S
09-17-409-005 (LOT 5) " TULOCK COUNTY RECGRDER
00-17-409-006 {LOT 6)

09-17-409-022 (LTS8 7 AND 8)

1433 PERRY STREET
DES PLAINES, ILLINOIS

together with (i) any and all buildings and structures and improvements, and any and all
additions, alterations, beiterments ar appurtenances thereto, now or al any time hereafter
situated, placed or constructed upon the rroperty ("Property") legally described above or any
part thereof, and all nghts, titles and interest-appurtenant thereto, together with all right, title
and intérest of Mortgagor in and to all Personalty (s defined in this Mortgage) and all goodwill,
tradeinarks, tradenames, option rights, purchase ceitracts and agreements, books and records
and general intangibles of Mortgagor relating to the Fr¢ perty and Mortgaged Premises and all
accounts, accounts receivable, contract rights, chooses i+ 2ction, instruments, chattel paper and
other rights of Mortgagor for payment of money refaung t5-the Property and Mortgaged
Premises and any other intangible property of Mortgagor related te-the Property and Mortgaged
Pmmw&mdwmgmmwnmmmmawmwmnmmuﬁMmqwmmtomwMu&mam
any and all accounts maintained with Mortgagec or any other pariy <n which are held funds
relating to the Impositions (as defined in this Mortgage), insurance premiums, or tenants'
security deposits with respect to the Property and Mortgaged Premises and ali-of Mortgagor’s
right, title and interest in and to all of the rents, issues, revenues, royalties, incume, avails,
proceeds, profits and other benefits paid or payable by parties under any and-all leases,
subleases, licenses, concessions or other agreements (written or oral, now or hereafter 1n.effect)
which grant occupancy, a possessory interest in and to, or the right to use the Property and
Mortgaged Premises or any part thereof or interest therein, and all rights, privileges, authority
and benefits of Mortgagor cr the landlord under such leases (but under no circumstances any
liabilities, obligations or responsibilities thereunder) or otherwise generated by or derived from
the Property and Mortgaged Premises and Mortgagor's rights to any and all documents,
instruments, contracts or agreements pertaining to the ownership, use, occupancy, possession,
development, design, construction, financing, operation, alteration, repair, marketing, sale, lease
or enjoyment of the Property and Mortgagcd Premises, including without limitation any contracts
for labor or materials, purchase orders, service contracts, maintenance agreemenls, management
' contracts, lease agency agreements, sales agency agreements, marketing contracts, loan or
financing commitments, and payment, performance or surety bonds, and al rights, pnvﬂeges
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authority and benefits thereunder (but under no circumstances any liabilities, obligations or
responsibilities thereunder); (ii) any and all rights, privileges, authority and benefits under any
option, articles of agreement for decd, installment contract or other contract or agreement
pursuant to which Mortgagor is granted any possessory, legal, equitable, beneficial or other
interest in the Property and Mortgaged Premises; (i) any and all rights privileges, tenements,
hereditaments, rights of way, rights of access, riparian rights, mineral rights, homestead rights,
easements, appendages and appurtenances in any way appertaining thereto, and all right, title
and interest of Mertgagor in and to any streetfs, ways, alleys, walerways, strips or gores of land
adjoining the Property or any part thereof; (iv)any and all betterments, additions,
appurtenances, substitutions, replacements and afier acquired title or interests in the Property
and Mortgaged Premises and all reversions and remainders therein; and (v) any and all of
Mortgagor's right, title and interest in and to any judgment, award, remuneration, seftlement,
compensation, | recovery or proceeds heretofore made or hereafter to be made by any
governmental authority or insurance company to the present or any subsequent ownger of the
Property and Mortpag:d Premises, including those for any condemnation of or casualty to the
Property and Mortgaged remises, or for any vacation of, or change of grade in, any streets
serving or affecting te Propcity and Morigaged Premises.
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