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" MOBTGAGE

THIS MORTGAGE is made as of the [7?H'Hay of Séptember, tzfj,

by BENDERBON DEVELOPMENT COMPANY, INC., a New York corporati
("Mortgagor"), to and for the berefit of LASALLE MATIOMAL BAMK, a

national banking association ("Mortgagee"):
RECITALG:

A. Mortgagee has agreed to loan to Mortgagor and Ronald
Benderaon, Randall Benderson and David H. Baldauf, as Trustees
under a Zrust Agreement dated October 14, 1985, and known as The
Benderson #%-1 Trust (the “Trust") the principal amount of
$7,750,000 (*he "Loan"). The Loan shall be evidenced by a
certain Mort¢ayz Note of even date herewith (the “Note") mades by

Mortgagor and the Trust payable to Mortgagee.

B. A condition nrecedent to Mortgagee’s extension of the
Loan to Mortgagor ans the Trust is the execution and delivery by

Mortgagor of this Mortqage.

NOW, THEREFORE, for guod and valuable consideration, the
receipt and sufficlency of wiich are hereby acknowledgaed,

Mortgagor agrees as follows: i
it
li‘

]

H

I
releases, warrants and conveys to Mrcigagee, its successors [and
assigns, the real estate legally described on Exhibit A attached
hereto (the "Real Estate"), together wi’k the other property
described in the following paragraph (the weal Estate and Eﬁ
property being hereinafter referred to as the "Premises") t
secure: (1) the payment of the Loan and ali ihterest, late _
charges and other indebtedness evidenced by or c#ing under the
Note or any of the other Loan Documents (as define? in the Note}
and by any extensions, modifications, renewals or refinancipgs
thereof; (ii) the performance and cbservance of the covena .
conditions, agreements, representations, warranties and -t .
liabilities and obligations of Mortgagor or any other obli¢

or benefiting Mortgagee which are evidenced or secured by g4

Mortgagor hereby mortgages, o.znts, assigns, remises, l‘

to

Permanent Real Estate

This Instrument was prepared by 2
Tax Index Nos,: :

and, after recording, return to:

Greenberger Krauss & Tenenbaum, X7y Yt 0® ;?
Chartered N
180 North LaSalle Street )
Suite 2700 _ Common Address: ...
chicago, Illincis 60601 ) 0

Attn: Martin I. Behn,jEsq. 159th St. & Harlem Ave.
Chicago, Illinois

BOX 333 ~TH

—

6fa““

6T1092.56




UNOFFICI,QA\IJ_ COPY
ST B

;o

otherwise provided {n the Note, this Mortgage or any of the other
Loan Documents; and ({ii) the reimbursement of Mortgagee for any
and all sums expended or advanced by Mortgagee pursuant to any
term or provision of or constituting additjonal indebtedness
under or secured by this Mortgage or any of the other Loan
Documents, with interest thereon as provided herein or therein.

In addition to the Real Estate, the Premises hereby
mortgaged includes all buildings, structures and improvements now
or hereafter constructed or erected upon or located on the Real
Eatate, all tenements, easements, rights-of-way and rights used
as a means of access thereto, all fixtures and appurtenances
thereto now or hereafter belonging or pertaining to the Real
Estate, ond all rents, issues, royalties, income, revenue,
proceeds, profits and other benefits thereof, and any
after~acqulred title, franchise, or license and the reversions or
remainders ‘hereof, for so long and during all such times as
Mortgagor may be sntitled thereto (which are pledged primarily
and on a parity wicth said Real Estate and not secondarily), and
all machinery, apparatus, eguipment, appliances, floor covering,
furniture, furnishirgs . supplies, materials, fittings, fixtures
and other personal property of every kind and nature whatsocever,
and all proceeds thereo!’, now or hereafter located therson or
therein and which is owned Hy Mortgagor. RAll of the land, estate
and property hereinabove described, real, personal and mixed,
whether or not affixed or anrexed, and all rights hereby conveyed
and mortgaged are intended so t¢ bs as a unit and are hereby
understood, agreed and declared, tz the maximum extent permitted
by law, to form a part and parcel <f the Real Estate and to be
appropriated to the use of the Real Zriate, and shall be for the
purposes of this Mortgage deemed tc be conveyed and mortgaged
hereby; provided, however, as to any ot rhe property aforesaid
which does not so form a part and parcel of the Real Estate, this
Mortgage is hereby deemed to also be a Securitlvy Agreement under
the Uniform Commercial Code of the State of Iilincis (the "Code")
for purposes of granting a security interest ir such proparty,
which Mortgagor hereby grants to Mortgagee, as seccured party (as

defined in the Code),

TO HAVE AND TO HOLD the Premimes unto Mortgagee, ite
successors and assigns, forever, for the purposes and uces herein
set forth, together with all right to retain pcssession o! *he
Premises after any Event of Default (as hereinafter defined!.

IT I8 FURTEER UNDERBTOOD AND AGREED THAT:

1. Title.

Mortgagor represents and covenants that (a) Mortgagor le the
holder of the fee simple title to the Real Estate, frea and clear
of all liens and encumbrances, except those liens and
encumbrances described on Exhibit B attached hereto (the
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"parmitted Exceptions®); and (b} Mortgagor has legal power and
authority to mortgage and convey the Premises.

2. Maiptenance, Repair and Restoraticn of Improvements.
Pavment of Prior Liens, etc.

Mortgagor shall: (a) promptly repair, restore or
reconstruct (or cause the repair, restoration or reconstruction
of) any bulldings or improvements now or hereafter on the
Pramises which may become damagad or be destroyed; (b) Kesp the
Premises in good condition and repair, without waste, and free
from mechanics’ liens or other liens or claims for lien, except
that Mortgagor shall have the right to contest by appropriate
proceerings the validity or amount of any such lien if and only
if Mortgagor shall, within fifteen days after the filing thereof,
(i) place a hond with Mortgagee in an amount, form, content and
issued by 7 eruorety reasonably acceptable to Mortgagee for the
payment of anv. guch lien or ({i) cause the title company which
has issued the luen policy of title insurance to Mortgagee
insuring the lier of this Mortgage to issue an endorsement
thereto insuring againet loss or damage on account of any such
lien; (c) immediately pav when due any indebtedness which may be
secured by a lien or charge on the Premises superior or inferior
to or at parity with the iien hereof (no such superior, inferior
or parity lien to be permicced hereunder), and upon request
exhibit satisfactory evidence of the discharge of any such lien
tc Mortgagee; (d) complete wichliia reasonable time any buildings
or any other improvements now oo _at any time in process of
construction upon the Premises; (@} comply with all requirements
of law, municipal ordinances and restrictions of record with
respect to the Premises and the use thurseof, including without
limitation, those relating to building, 2zoning, envircnmental
protection, health, fire and safety; (f) muiko no material
alterations to the Premises or any buildinur or other
improvements now or hereafter constructed thereon, without the
prior written consent of Mortgagee; (g} not suffsr or permit any
change in the general nature of the occupancy of the Premises
without the prior written consent of Mortgagee; (K} not initiate
or acquiesce in any zoning reclassification without the prior
written consent of Mortgagee; (i) pay each item of indehiodness
secured by this Mortgage when due according to the termc uf the
Note and the other Loan Documents; and (j) duly perform and
observe all of the covenants, terms, provisions and agreaemenis
herein, in the Note and in the other Loan Documents on the part
of Mortgagor to be performed and observed. As used in this
Paragraph and elsewhere in this Mortgage, the term "indebtedness"
shall mean and include the principal sum evidenced by the Note,
together with all interest thereon and all other amounts payable
to Mortgagee thereunder, and all other sums at any time secured

by this Mortgage.
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3. Payment of Taxes and Zesessments.

Mortgagor shall pay all general taxes, specjal taxes,
special assessments, water charges, sewer service charges, and
all other liens or charges leviad or assessed againat the
Premises, or any interest therein, of any nsture whatsoever when
due and before any penalty or interest is assessed, and, at the
request of Mortgagor, shall furnish to Mortgagee duplicate
receipts of payment therefor. If any special assessment is
permitted by applicable law to be paid in installments, Mortgagor
shall have the right to pay such asseasment in installments, so
long as all such installments are paid prior to the due date
thereof /. Notwithstanding anything contained herein to the
contrary, Mortgagor shall have the right to protest any taxes
assessed agecinst the Premises, =0 long as such protest is
conducted ir jood faith by appropriate legal proceedings
diligently prosecuted and Mortgagor shall furnish to the title
insurer such security or indemnity as said insurer requires to
induce it to issu: an endorsement, in form and substance
acceptable to Mortgezgee, insuring over any exception created by

guch protest.

4. Tax Deposits.

Mortgagor covenants t¢ dsposit with Mortgagee on the first
day of each month until the indehtednese secured by this Mortgage
is fully paid, a sum egual to one-twelfth (1/12th} of the annual
taxes and assessments (general ani spescial) on the Premises, as
reasonably determined by Mortgagee. _If requested by Mortgagee,
Mortgagor shall also deposit with Morcyagee an amount of money
which, together with the aggregate of %“he monthly deposits to be
made pursuant to the preceding sentencs’ as of one month prior to
the date on which the next installment of (animal taxes and
assessments for the current calendar year beccme due, shall be
sufficient to pay in full such installment of 2arual taxes and
assessments, as estimated by Mortgagee. Such dapeoaits are to be
held in an interest bearing money market account {provided that
Mortgagee makes no representations regarding the amoun® of the
interest to be paid with respect to such account) and uvs to be
used for the payment of taxes and assessments on the Pzswises
next due and payable when they become due. Mortgagee may, at its
option, pay such taxes and assessments when the same becoma due
and payable (upon submission of appropriate bills therefor from
Mortgagor) or shall release sufficient funds to Mortgagor for the
payment therecf. If the funds so deposited are insufficient to
pay any such taxes or assessments for any year (or installments
thereof, as applicable) when the same shall become due and
payable, Mortgagor shall, within ten days after receipt of demand
therefor, depesit additional funds as may be necessary to pay
such taxes and assessments in full. If the funds so deposited
exceed the amount required to pay such taxes and assessments for
any year, the excess shall be applied toward subsequent deposits,
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Said deposits need not be kept meparate and apart from any other
funds of Mortgagee.

5. Mertgedee’s Interest In and Une of Deposits.

Upon tha occurrence and continuance of an Event of Default,

Mortgagee may, at its option, apply any monies at the time on
deposit pursuant to Paragraph 4 hereof toward any of the
indebtedness secured hereby in such order and manner as Mortgagee
may elect. When such indebtednass has been fully paid, any
remaining deposits shall be returned to Mortgagor. Such deposits
are hereby pledged as additional security for the indebtedness
hereundsr and shall not be subject to the direction or control of
Mortgagui. Mortgagee shall not be liable for any fallure to
apply to tiie payment of taxes, assessments and insurance premiums
any amounu so deposited unless Mortgagor, prior to the occurrence
of an Event <¢¢ Default, shall have requested Mortgngee in writing
to make appliczcion of such funds to the payment of such amounts,
accompanied by (he bills for such taxen, assessments and
insurance premiums. - Mortgagee shall not be liable for any act or
omission taken in gourd faith or pursuant to the instruction of

any party.

¢. lnsurance.

(a) Mortgagor shall at all times keep all buildings,
improvements, fixtures and articles of perscnal property now or
hereafter situated on the Premises insured against loss or damage
by fire and such other hazards as iuy reascnably be required by
Mortgagee, including without limitacion: (i) all-risk fire and
extended coverage lnsurance, with vandzilsm and maliclous
mischief endorsements, for the full replacement value of the
Prerises, with agreed upon amount and inflation protection
endorsements; (ii) if there are tenants unde: leases at the
Premises, rent and rental value or business lous insurance for
the same perils described in clause (i) above pz'zhle at the rate
per month and for the period specified from time to time by
Mortgagee; (iii) broad form boiler and sprinkler damass insurance
in an amount reasonably satisfactory to Mortgage, if ani so long
as the Premises shall contaln a boiler and/or sprinkler rystem,
respectively; (iv} if the Premises are located in a floud hazard
area, flood insurance in the maximum amount obtainable up tu the
amount of the indebtedness hereby secured; and (v} such other
insurance as Mortgagee may from time to time require. Mortgagor
also shall at all times maintain comprehensive public liability,
property damage and workmen’s compensation insurance covering the
Premises and any employees thereof, with such limits for personal
injury, death and property damage as Mortgagee may reasonably
require. Mertgagor shall be the named insured under such
policies and Mortgagee shall be identified as an additional
insured party. All policies of insurance to be furnished
hergunder shall be in forms, with companies, in amounts and with
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deductibles reasonably satisfactory tc Mortgagee, with mortgagee
clauses attached to all policies in favor of and in form
patisfactory to Mortgagee, including a provision requiring that
the coverage evidenced thereby shall not be terminated or
modified without thirty days prior written notice to Mortgages
and shall contaln endorsements that no act or negligence of the
insured or any occupant and no occupancy or use of the Premises
for purposes more hazardous than permitted by the terms of the
policies will affect the validity or enforceability of such
policies as against Mortgagee. Mortgagor shall deliver
certificates evidencing policies, including additional and
renewal policies, to Mortgagee, and, in the case of insurance
about to expire, shall deliver certificates evidencing renewal
policiss not less than five days prior to their respective dates
of expirzcion. Copies of all such policies shall be delivered to

Mortgagee vpon written request.

(b) Mortyrgor shall not take out separate insurance
concurrent in rorm or contributing in the event of loss with that
required to be mzintained hereunder unless Mortgagee is included
thereon as the loss payee or an additional insured as applicable,
under a standard mcrtgace clause acceptable to Mortgagee and such
separate insurance is c«tharwise acceptable to Mortgagee.

(c) In the event of loag, Mortgagor shall give immediate
notice thereof to Mortgagee, who shall have the right to make
proof of loss jointly with Mortgajgor. Each insurance company
concerned is hereby authorized snd directed to make payment for
such loss directly to Mortgagee (ruther than to Mortgagor and
Mortgagee jointly). Mortgagee shail have the right, at its
option and in its sole discretion, to zpply any insurance
proceeds so received after the payment of all of Mortgagee's
expenses, either (i) on account of the unpaid principal balance
of the Note, irrespective of whether such principal balance is
then due and payable, whereupon Mortgagee may Jeclare the whole
of the balance of indebtedness hereby secured ‘ctc be due and
payable, or (ii) to the restoration or repair of the property
damaged as provided in Paragraph 22 hereof. If insurance
proceeds are delivered to Mortgagor by Mortgagee as nhareinafter
provided, Mortgagor shall repair, restore or rebuild che damaged
or destroyed portion of the Premises so that the conditjon and
value of the Premises are subatantially the same as the condition
and value of the Premises prior to being damaged or destroyed.
In the event Mortgagee permits the application of such insurance
proceeds to the cost of restoration and repair of the Premises,
and such restoration and repair has been performed in a manner
reasonably satisfactory to Mortgagee, any surplus which may
remain ont of said insurance proceeds after payment of such costs
shail be returned to Mortgagor; provided, however, that if an
Event of Default or an event that with the passage of time, the
giving of notice, or both would constitute an Event of Default
then exists, such surplus shall be applied on account of the
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unpaid principal balance of the Note, irrespective of whether
such principai balance is then due and payable. In the event of
foreclosure of this Mortgage, all right, title and interest of
Mortgagor in and to any insurance policies then in force shall
pass to the purchaser at the foreclosure sale. At the reguest of
Mortgagee, from time to time, Mortgagor shall furnish Mortgages,
without cost to Mortgagee, evidence of the replacement value of
the Premises. Notwithstanding anything in this subparagraph (c}
to the contrary, if the lease dated June 7, 1991, between
Mortgagor and Waban Inc. (the "Home Base Lease") is in full force
and effect and no default exists thereunder and the Demised
Premises (as defined in the Home Base Lease} is being operated
for business as a Home Base store, then the proceeds of any
casualcy affecting the Demised Premises shall be applied in the
manner get- forth in the Home Basme Lease. No Prepayment Premium
(as definces in the Note) shall be applicable to any prepayment of
the Loan made-by Lender with insurance proceeds received by
Lender in accordance with the terms of this Paragraph.

7. condensation.

If all or any part-of the Premises are damaged, taken or
acquired, elither temporarily or permanently, in any condemnation
proceeding, or by exerciise of the right of eminent domain, the
amount of any award or other payment for such taking or damages
made in consideration therec:, to the extent of the full amount
of the remaining unpaid indebtudnsss secured by this Mcortgage, is
hereby assigned to Mortgagee, wio is empowered to collect and
receive the same and to give propzr receipts therefor in the name
of Mortgagor and the same shall be puid forthwith to Mortgagee.
Such award or monies shall be applied un account of the unpaid
principal balance of the Note, irrespective of whether such
principal balance is then due and payable ard, at any time from
and after the taking Mortgagee may declare tine whole of the
balance of the indebtedness hereby secured to he due and payable.
Notwithstanding anything in this Paragraph 7 to the contrary, if
the Home Base Lease is in full force and effect ard no default
exists thereunder and the Demised Premises (as defined in the
Home Base Lease) is being operated for business as ( H)me Base
store, then the proceeds of any condemnation affecting vue
Demised Premises shall be applied in the manrner set for%s in the
Home Base Lease. No Prepayment Premium shall be applicarlas to
any prepayment of the Loan made by Lender with condemnation
proceeds received by Lender in accordance with the terms of this

Paragraph.

6. Btamp Tax.

1f, by the laws of the United States of America, or of any
state or political subdivision having jurisdiction over
Mortgagcr, any tax is due or hecomes due in respect of the
execution and delivery of this Mortgage, the Note or any of the

.
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other Loan Documents, Mortgagor covenants and agrees to pay such
tax in the manner required by any such law. Mortgagor further
covenants to reimburse Mortgagee for any sums which Mortgagee may
expend by reason of the imposition of any such tax.
Notwithstanding the foregoing, Mortgagor shall not be required to
pay any income or franchise taxes of Mortgagee.

9. Leape Assignment.

Mortgagor acknowledges that, concurrently herewith,
Mortgagor is delivering to Mortgagee, as additional security for
the repayment of the Loan, an Assignment of Rents and Leases (the
"Assignmant") pursuant to which Mortgagor has collaterally
assignea ‘o Mortgagee interests in the leases of the Premises and
the rente and income from the Premises, All of the provisions of
the Assignmzrt are hereby incorporated herein as if fully set
forth at leaqoik in the text of this Mortgage. Mortgagor agrees
to abide by ail of the provisions of the Assignment.

10. Effect ot Sxtensions of Time.

If the payment ol the indebtedness secured hereby or any
part thereof is extendel cr varied or if any part of any security
for the payment of the indebtedness is released, all persons now
or at any time hereafter liabla therefor, or interested in the
Premises or having an interes:in Mortgagor, shall be held to
aszgent to such extension, variaticn or release, and their
liability and the lien and all o¢f *he provisions hereof shall
continue in full force, any right'e{ recourse against all such
persons being expressly reserved by Yortgagee, notwithstanding
such extension, variation or release.

11. Effect of Changes in Levs Regard’oy Taxation.

1f any law ls enacted after the date herecf requiring
(1) the deduction of any lien on the Premises frcm the value
thereof for the purpose of taxation or (ii) the .mposition upon
Mortgagee of the payment of the whole or any part ‘cf the taxes or
assessments, charges or liens herein required to be raii by
Mortgagor, or (iii) a change in the method of taxation rt
mortgages or debts secured by mortgages or Mortgagee’s ‘nlaerest
in the Premises, or the manner of collection of taxes, 8o a&as to
affect this Mortgage or the indebtedness secured hereby or tlie
holders thereof, then Mortgagor, upon demand by Mortgagee, shall
pay such taxes or assessments, or reimburse Mortgagee therefor;
provided, however, that Mortgagor shall not be deemed to be
required to pay any income or franchise taxes of Mortgages.
Notwithstandlng the foregoing, if in the reasonable opinion of
counsel for Mortgagee it is unlawful to require Mortgagor to nake
such payment or the making of such payment might result in the
imposition of interest beyond the maximum amount permitted by
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law, then Mortgagee may declare all of the indebtedness secured
hereby to be immediately due and payable.

If an Event of Default has occurred, Mortgagee may, but need
not, make any payment or perform any act herein required of
Mortgagor in any form and manner deemed axpedient by Mortgagee,
and may, but need not, make full or partial payments of principal
or interest on prior encumbrances, if any, and purchase,
discharge, compromise or settle any tax lien or other prior lien
or title or claim thereot, or radeem from any tax sale or
forfeiturzs affecting the Premiseas or consent to any tax or
assessmerc or cure any default of Mortgagor in any lease of the
Premises. 42 monies paid for any of the purposes herein
authorized and-all expenses paid or incurred in connection
therewith, including attorneys’ fees, and any other monies
advanced by Mortgegee in regard to any tax referred to in
Paragraph 8 above or to protect the Premises or the lien hereof,
shall be so much addiiional indebtedness secured hereby, and
shall become immediately <ue and payable by Mortgagor to
Mortgagee, upon demand, and with interest thereon at the Default
Rate (as defined in the Nota) then in effect. In addition to the
foregoing, any costs, expenses and fees, including attorneys’
fees, incurred by Mortgagee Xn connection with (a) sustaining the
llen of this Mortgage or its priority, (b) protectlng or
enforcing any of Mortgagee'’s rights hereunder, (c) recovering any
indebtedness secured hereby, (d) any litigation or proceedings
atfecting the Note, this Mortgage, &aiiy of the other Loan
Documents or the Premises, including witThout limitation,
bankruptcy and probate proceedings, or (= preparing for the
commencement, defense or participation in iny threatened
litigation or proceedings affecting the Noia. this Mortgage, any
of the other Loan Documents or the Premises, eX2l)l be s0 much
additional indebtedness secured hereby, and shal: hecome
immediately due and payable by Mortgagor to Mortyacse, upon
demand, and with interest thereon at the Default kete. The
intetest accruing under this Paragraph 12 shall be iimediately
due and payable by Mortgagor to Mortgagee, and shall pe
additional indebtedness evidenced by the Note and securers hy this
Mortgage. Mortgagee's failure to act shall never be considszred
as a waiver of any right accruing to Mortgagee on account of any
Event of Default. Should any amount paid out or advanced by
Mortgagee hereunder, or pursuant to any agreement executed by
Mortgagor in connection with the Loan, be used directly or
indirectly to pay off., discharge or satisfy, in whole or in part,
any lien or encumbrance upon the Premises or any part thereof,
then Mortgagee shall be subrogated tco any and all rights, eqgual
or superior titles, liens and egquities, owned or claimed by any
owner or holder of said outstanding liens, charges and
indebtedness, regardless of whether said liens, charges and

61092286
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indebtedness are acquired by assignment or have bean released of
record by the holder thereof upon payment,

13. Mortgagee's Reliance on Tax Bills and Claime for Liens.

Mortgagee, in making any payment hereby authorized: (a)
relating to taxes and aseessments, may do so according to any
bill, statement or estimate procured from the appropriate public
office without inquiry into the accuracy of such bill, statement
or estimate or into the validity of any tax, assessment, sale,
forfeiture, tax lien or title or claim thereof; or (b) for the
purchase, discharge, compromise or settlement of any other prior
lien, mev do so without ingquiry as to the validity or amount of
any clair. for lien which may be asserted.

14. ‘Zvapt of Default: Acceleration.

Each of &bz following shall conetitute an "Event of Default"
for purposes of /¢'ils Mortgage:

(a) Mortarzcor or the Trust fails to pay on or before
the fifth day foullewing the date whean due (i) any
installment of principal or interest payable pursuant to the
Note, or (ii} any otner amount payable pursuant to the Note,
this Mortgage or any «f the other Loan Documents;

{b) Mortgagor or the Trust fails to promptly perform
or cause to be performed any other obligation or chserve any
other condition, covenant, tecn, agreement or provision
required to be performed or obueirved by Mortgagor or the
Trust under the Note, this Mortqgage or any of the other Loan
Documents; provided, however, that licrtgagor and the Trust
shall have a period of thirty days after written notice of
such failure of performance or observapce to cure the same
if and only if the continued operation or safety of the
Premises is not then impaired, threatened ~r jeopardized;

(c) The existence of any inaccuracy or antruth in any
material respect in any representation or warranty contained
in this Mortgage or any of the other Loan Documentfs or of
any statement or certification as to facts deliverey to
Mortgagee by Mortgagor, the Trust or any guarantor ¢f the

Rote;

(d} Mortgagor, the Trust or any guarantor of the Note
files a voluntary petition in bankruptcy or is adjudicated a
bankrupt or insclvent or files any petition or answer
seeking any reorganization, arrangement, composition,
readjustment, liquidation, dissolution or similar relief
under the present or any future fedaral, state, or other
statute or law, or seeks or consents to or acquiesces in the
appointment of any trustee, receiver or similar officer of

-10=-
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Mortgagor or the Trust or of all or any substantial part of

the property of Mortgagor, the Trust or any guarantor of the

Note or any of the Premises;

(e} The commencement of any involuntary petition in
bankruptcy against Mortgagor, the Trust or any guarantor of
the Note or the institutlon against Mortgagor, the Trust or
any guarantor of the Note of any reorganization,
arrangement, composition, readjustment, dissolution,
ligquidation or similar proceedings under any present or
future federal, state or other statute or law, or the
appointment of a receiver, trustee or similar officer for
al)l or any substantial part of the property of Mortgagor,
the rust or any guarantor of the Note which shall remain
undisnissed or undischarged for a peried of sixty days; or

(£) “Any sale, transfer, lease, assignment, conveyance,
financing, ‘i‘en or encumbrance made in viclation of
Paragraph 2% of this Mortgage;

(g} The cocurrence of a default under the Home Base
Lease or the Ground lease (as defined in Paragraph 25 below)
that remains uncured after the expiration of any applicable
cure periods or the lLraach of any of the covenants set forth

in pParagraph 25 below; cr

(h} The occurrence o!{ tie death or legal incompetency
of any guarantor cf the Loan; provided, however, that such
occurence shall not constitute an Event of Default if within
thirty days after such occurrencs (i) a substitute gquarantor
satisfactory to Mortgagee in its reuscnable discretion
assumes the obligations to Mortgagze of the deceased or
legally incompetent guarantor or (ii) in the event of the
death of a guarantor, the estate of such quarantor
acknowledges, assumes and accepts in writing such
guarantor’s obligations to Mortgagee.

If an Event of Default occurs, Mortgagee may, at- its option,
declare the whole of the indebtedness hereby secured tec e
immediately due and payable without notice to Mortgagor, with
interest thereon from the date of such Event of Default u’ the

Default Rate.

13. [Foreclosure: Expense of Litigation.

(a) When all or any part of the indebtedness hereby secured
ehall become due, whether by acceleration or otherwise, Mortgagee
shall have the right to foreclose the lien hereof for such
indebtedness or part therecf and/or exercise any right, power or

remedy provided in this Mortgage or any of the other Loan
Documents. It is further agreed that if default be made in the

payment of any part of the secured indebtedness, as an
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alternative to the right of foreclosure for the full secured
indebtedness after acceleration thereof, Mortgagee shall have the
right to institute partial foreclosure proceedings with respect
te the portion of said indebtedness 80 in default, as if under a
full foreclosure, and without declaring the entire secured
indebtedness due (such proceeding being hereinafter referred to
as a "partial foreclosure"), and provided that if foreclosure
sale is made because of default of a part of the secured
indebtedness, such sale may be made subject to the continuing
lien of this Mortgage for the unmatured part of the secured
indebtedness. It is further agreed that such sale pursuant to a
partial fcreclosure shall not in any manner affect the unmatured
part of the secured indebtedness, but as to such unmatured part,
the lien hereof shall remain in full force and effect just as
though no Fforeclosure sale had been made under the provisions of
this Paragrunh. RNotwithstanding the filing ot any partial
foreclosure coc entry of a decree of sale in connection therewith,
Mortgagee may clect at any time prior to a foreclosure sgale
pursuant to such decree to discontinua such partial foreclosure
and to accelerate che entire secured indebtedness by reason of
any uncured Event &¢ Default upon which such partial foreclosure
was predicated or by «ceason of any other Event of Default and
proceed with full foreclouure proceedings. It is further agreed
that several foreclosure sales may be made pursuant to partial
foreclosures without exhauscing the right of full or partial
foreclosure sale for any unmitured part of the secured
indebtedness. In the event of u foreclosure sale, Mortgagee is
hereby authorized, without the corsent of Mortgagor, to assign
any and all insurance policies to t‘he purchaser at such sale or
to take such other steps as Mortgagce mway deem advisable to cause
the interest of such purchaser to be pritected by any of such

insurance policies.

(b) In any suilt to foreclose or partially foreclese the
lien hereof, there shall be allowed and includad as additional
indebtedness in the decree for sale all expenditares and expenses
which may be paid or incurred by or on behalf of Mcrtgagee for
attorneys’ fees, appraisers’ fees, outlays for documentary and
expert evidence, stenocgraphers’ charges, publication ccsts, and
costs (which may be estimated as to items to be expenarc after
entry of the decree) of procuring all such abstracts of %itle,
title searches and examinations, title insurance policies, and
similar data and assurances with respect to the title as
Mortgagee may deem reasconably necessary either to prosecute such
suit or to evidence to bidders at any sale which may be had
pursuant to such decree the true condition of the title tc or the
value of the Premises. All expenditures and expenses of the
nature mentioned in this paragraph and such other expenses and
fees as may be incurred in the enforcement of Mortgagor’s
obligations hereunder, the protection of said Premises and the
maintenance of the lien of this Mortgage, including the fees of
any attorney employed by Mortgagee in any litigation or
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proceeding affecting this Mortgage, the Note, or the Premisaes,
including probate and bankruptcy proceedings, or ln preparations
for the commencement or defense of any proceeding or threatened
suit or proceeding shall be immediately due and paysble by
Mortgagor, with interest thereon at the Default Rate and shall be

secured by this Mortgage.

16. Application of Procesds of Torsclomure gSale.

The praoceeds of any foraclosure (or partial foreclosure)
sale of the Premises shall be distributed and applied in the
following order of priority: first, to all costs and expenses
incident to the foreclosure proceedings, including all such items
as are qaentioned in Paragraph 15 above; second, to all other
items whizh may under the terms hereof constitute secured
indebtedncsn additional to that evidenced by the Note, with
intereat tnuraon as provided herein or in the other Loan
Documents; tnivd, to all principal and interest remaining unpaid
on the Note; ard ?ourth, any surplus to Mortgagor, its succesasors
or assigns, as their rights may appear or to any other party

legally entitled thzreto.

17. Appointment ¢ jeceiver.

Upon or at any time =iter the filing of a complaint to
foreclose (or partially forceoiose) this Mortgage, the court in
which such complaint is filed sb=211, upcn petition by Mortgagee,
appoint a receiver for the rremises. Such appointment may be
made either before or after sale, vithout notice, without regard
to the solvency or insolvency of Mcrtgagor or Beneficiary at the
time of application for such receives ind without regard to the
value of the Premises or whether the sare shail be then occupied
as a homestead or not and Mortgagee hereunZor or any other holder
of the Note may be appointed as such receiver. Such recelver
shali have power to collect the renta, issuar and profits of the
Premises (i) during the pendency of such foreclosure suit, (ii)
in case of a sale and a deficiency, during the full statutory
period of redemption, whether there be redemption or not, and
(1ii) during any further times when Mortgagor, but for the
intervention of such raceiver, would be entitled to czilect such
rents, issues and profits. Such receiver alsoc shall havw all
other powers and rights that may be necessary or are usuul in
such cases for the protection, possession, control, manageacnt
and operation of the Premises during said period, including, to
the extent permitted by law, the right to lease 211 or any
portion of the Premises for a term that extends beyond the time
of much receiver’s possession without obtaining prior court
approval of such lease. The court from time to time may
authorize the application of the net income received by the
receiver in payment of (a)} the indebtedness secured hereby, or by
any decree foreclosing this Mortgage, or any tax, special
assessment or other lien which may be or become superior to the
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lien hereof or of such decree, provided such application is made
prior to foreclosure sale, and (b) any deficiency upon a sale and

deficiency.

18. Mortgugee’s Right of Possemsion in Case of Defsult.

At any time after an Event of Default has occurred,
Mortgagor shall, upon demand of Mortgagee, surrander to Mortgagee
possassion of the Premises. Mortgages, in its discretion, may,
with or without process of law, enter upon and take and maintain
poasession ¢f all or any part of the Premises, together with all
documents, books, records, papers and accounts relating thereto,
and may exclude Mortgagor and its employees, agenta or servanta
therefrom, and Mortgagee may then hold, operate, manage and
control the Premises, either personally or by its agents,
Mortgagee spall have full power to use such measures, legal or
egquitable, as (ir._its discretion may be deemed proper or necessary
to enforce the payment or security of the avails, rents, lssues,
and profits of the Premises, including actions for the recovery
of rent, actions in forcible detainer and actions in distress for
rent. Without limitiay the generality of the foregoing,
Mortgagee shall have fulli vower to:

(a) cancel or tecminate any lease or sublease for any
cause or on any ground wpich would entitle Mortgagor to
cancel the same, subject to the obligaticns of Mortgagee
under any subordination, n¢n-disturbance and attornment
agreement with the tenant under such lease;

(b) elect to disaffirm any )ease or sublease which is
then subordinate to the lien herecr:

{c) extend or modify any then existing leases and to
enter into new leases, which extensicns, modifications and
leases may provide for terms to expire, cr Ior options to
lessees to extend or renew terms to expire, ncyond the
maturity date of the indebtedness secured herebty and beyond
the date of the issuance of a deed or deeds to & purchaser
or purchasers at a foreclosure sale, it being undecstood and
agreed that any such leases, and the options or otnar such
provisions to be contained therein, shall be binding upon
Mortgagor and all persons whose interests in the Premises
are subject to the lien hereof and upon the purchaser or
purchasers at any foreclosure sale, notwithstanding any
redemption from sale, discharge of the mortgage indebted~
ness, satisfaction of any foreclosure judgment, or issuance
of any certificate of sale or cdeed to any purchaser;

(d} make any repairs, decorating renawals, replace-

ments, alterations, additions, betterments and improvements
to the Premises as Mortgagee roasonably deems are necessary;
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(e} insure and reinsure the Premises and all risks
incidental to Mortgagee’s possession, operation and meanage-
ment thereof; and

(f) receive all of such avails, rents, issues and
profits.

19. Application of Income Received Dy Nortgages.

Mortgagee, in the exercise of the rights and powers herein-
above conferred upon it, shall have full power to use and apply
the avails, rents, issues and profits of the Premises to the
payment of or on account of the following, in such order as
Mortgages may determine:

‘e’ to the payment of the operating expenses of the
Premises. ~including cost of management and leasing thereof
(which shall inciude compensation to Mortgagee and its agent
or agents, ‘1. management be delegated to an agent or agents,
and shall also include lease commissions and other
compensation ahe zxpenses of seeking and procuring tenants
and entering into )-ases), established claims for damages,
if any, and premiums on insurance hereinabove authorized;

{b) to the payment of taxes and special assessments
now due or which may helvafter become due on the Premises;
and

{c) to the payment of any indebtedness secured hereby,
including any deficiency which itxy result from any
foreclosure sale.

2¢. Rights Cumulative.

Each right, power and remedy herein conferred upon Mortgagee
is cumulative and in addition to every other rici:t, power or
remedy, express or implied, given now or hereafter axisting under
any of the Loan Documents or at law or in equity, and. aach and
every right, power and remedy herein set forth or othersise so
existing may be exercised from time to time as often ard in such
order as may be deemed expedient by Mortgagee, and the exzicise
or the beginning of the exercise of one right, power or remady
shall not be a waiver of the right to exercise at the same lime
or thereafter any other right, power or remedy, and no delay or
omission of Mortgagee in the exerciss of any right, power or
remedy accruing hereunder or arising otherwise shall impair any
such right, power or remedy, or be construed to be a waiver of
any Event of Default or acquiescence therein.
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21. Moxrtgagese'’m Right of Inspection.

Mortgagee and its representatives shall have the right to
inspect the Premises and the books and records with respect
thereto at all reasonable times and upon reasonable prior notice,
and access thereto shall be permitted for that purpose.

22. Disbursement of Insurance or Buinent Domain Proceeds.

(a} Before commencing to repair, restore or rebuiid
following damage to, or destruction of, all or a portion of
the Premises, whether by fire or other casualty or by a
taking under the power of eminent domain, Mortgagor shall
oubuzin from Mortgagee its approval of all site and building
plars-and specificaticns pertaining to such repair,
restovstion or rebuilding.

!

{b) - Subject to the rights of the tenant under the Home
Base Lease, prior to the payment or application of any
insurance pioceeds or a condemnation or eminent domain award
(or any porticn tlereof) to the repair or restoration of the
improvements upon the Premises to the extent permitted in
Paragraphs 6 and 7 above, Mortgagee (and Mortgagea’s
cansulting architect, the coat of which shall be paid by
Mortgagor) shall be entirled to be satisfied as to ths
following:

(1} An Event of tefault has not occurred; and

(ii) Either (A} such improvements have heen
fully restored, or (B) the expenditure of money as may
be received from such insurance proceeds or
condemnation award will be sufficiant to repair,
restore or rebuild the Premises, fir2e and clear of all
liens, claims and encumbrances, excap: the lien of this
Mortgage and the Permitted Exceptions, or, in the event
such insurance proceeds or condemnation award shall be
insufficient to repair, restore and rebuild the
Premises, Mortgagor has deposited with Mortoucse such
amount of money which, together with the insursiice
proceeds or condemnation award, shall be sufficiant to
restore, repalr and rebuild the Premises.

(c} Prior to the payment or application of insurance
proceeds or a condemnation award to the repair, restoration
or rebuilding ¢f the improvements upon the Premises to the
extent permitted in Paragraphs 6 and 7 above, there shall
tave been delivered to Mortgagee (and Mortgagee’s consulting
architect) the following:

-16-

©
G
3
s}
o
>
<&




UNOFFICIAL COPY

(i) A walver of subrogation from any insurer
with respect to Mortgagor or the then owner or other
insured under the policy of insurance in question;

(i1) Such plans and specifications, such payment
and performance bonds and such insurance, in such
amounts, issued by such company or companies and in
such forms and substance, as are reguired by Mortgagee.

(i1i) A statement of Mortgagor’s architect,
certifying the extent of the rspair and restoration
completed to the date therecf, and that such repairs,
restoration, and rebuilding have been performed to date
in conformity with the plans and specifications
~zpproved by Mortgagee and with all statutes,
regulations or ordinances (including bullding and
zontay ordinances) affecting the Prenises; and
Mortyzgce shall be furnished with appropriate evidence
of paywent for labor or raterials furnished to the
Premises, ~nd total or partial lien waivers
substantiatyrg such payments.

(d) In the event Mortgagor shall fail to restore,
repair or rebuild tha lmprovements upon the Premises within
a time deemed satisfactrry by Mortgagee, then Mortgagee, at
its option, may commence and perform all necessary acts to
restore, repair or rebuild the said improvements for or on
behalf of Mortgagor. In the event insurance proceeds or
condemnation award shall excessd the amount necessary to
complete the repair, restoratica cr rebullding of the
improvements upon the Premises, guCh excess shall be applled
on account of the unpald principal ‘Lalance of the Loan
irrespective of whether such balance is then due and

payable.

(e} In the event Mortgagor commences zhe repair or
rebuilding of the improvements located on the Premlses, but
fails to comply with the conditions precedent to-the payment
or application of insurance proceeds or a condeinstion or
eminent domain award set forti in this Paragraph 22, or
Mortgagor shall fail to restore, repair or rebulld <he
improvements upon the Premises within a time deemed
satisfactory by Mortgagee, and if Mortgagee does not
restore, repair or rebuild the said improvements as provided
in subparagraph (d} above, then such failure shall
constitute an Event of Default.

Mortgagee shall release this Mortgage and the lien hereof by

proper instrument upon payment and discharge of all indebtedness
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gecured hereby, including payment of all reasonable expenses
incurred by Mortgagee in connection with the execution of such

release.

24. Hotices.

Any notices, communications and waivers under this Mortgage
shall be in writing and shall be (i) delivered in person,
(1i) mailed, postage prepaid, either by registered or certified
mail, return receipt requested, or (iil) by overnight express
carrier, addressed in each case as follows:

To Mortgagee: LaSalle National Bank
120 South LaSalle Street
Chicago, Illinois 60603
Attn: Mr. Matthew Napoli

With copy *o: Greenberger Krauss & Tenenbaum, Chtd.
180 North LaSalle Street, Suite 2700
Chicago, Illinois 60601
Attn: David Glickstein, Esq.

To Mortgagor: Benderson Development Company, Inc.
570 Delaware Avenue
Buf'elo, New York 14202
Atti: Mr. Randall Benderson

With copy to: The Benderson 85-1 Trust
570 Delavive Avenue
Buffalo, New VYork 14202
Attn: Mr. Dzvid H. Baldauf, Trustee

or to any other address as to any of the parties hereto, as such
party shall designate in a written notice to (tha other party
hereto. All notices sent pursuant to the terms of this Paragraph
gshall be deemed received (i) if personally delivared, then on the
date of delivery, (ii) if sent by overnight, express carrier,
then on the next federal banking day immediately foliowing the
day sent, or (iii) if sent by registered or certified rall, then
on the earlier of the third federal banking day followlug the day

sent or when actually received.

25. Leases.

Mortgagor hereby covenants and agrees that at all times
prior to the repayment in full of the cbligations secured by this
Mortgage (i} the Home Base Lease and the Lease dated March 25,
1990, between Mortgagor, as lessor, and the Trust, as lessee {the
nGround Lease") shall remain in full force and effect and (ii)
the Demised Premisee (as defined in the Home Base Lease)} shall

“18~
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remain operated for business as a Home Base store or for any
other use reasonably permitted by Mortgagee in writing.

26. Y¥ajlver of Rights.

Mortgagor hereby covenants and agrees that Mortgagor shall
not apply for or avall itself of any appraiasement, valuation,
stay, extension or exemption laws, or any so-callad "Moratorium
Laws," now existing or hereafter enacted, in order to prevent or
hinder the enforcement or foreclosure of this Mortgage, but
hereby waives the benefit of such laws. To the fullest extent
pernitted by law, Mortgagor, for ltself and all who may claim
through or under it, walves any claims based on allegations that
Mortgagez has failed to act in a commercially reasonable manner
(except ug otherwise expressly provided in this Mortgage or the
other Loan-iccuments) and any and all rights to have the property
and estates <naprising the Premises marshalled upon any
foreclosure of “he lien herecf and further agrees that any court
having jurisdiction to foreclose such lien may order the Premises

gcld as an entirety,
27. Transfer of Prauises: Further Encumbrance.

(a) Neither all nor any portion of (1) the Premises or (ii)
any interest in Mortgagor c¢r fiii) any interest of Mortgagor in
the Premises shall be sold, c¢onveyed, assigned, encumbered or
otherwise transferred (nor shal. any agreement be entered into to
sell, convey, assign, encumber ¢r ctherwise transfer same)
without, in each instance, the pricr written consent of
Mortgagee, which consent may be givein or withheld in Mortgagee’s
sole and absolute discretion, and may oz conditioned in any
manner that Mortgagee desires, includinc, without limitation,
increases in the rate of interest charged un the Loan and payment
of assumption fees; provided, however, that-tne Premises and/or
the beneficial interests in the Trust may be €u)d or otherwise
transferred to (i) Nathan Benderson, (ii) any pr~=ent or future
lineal descendent of Nathan Benderson or of such'lineal
descendent (such descendents being hereinafter referred to
collectively as the "Benderson Descendents"), (iii) uny other
trust, provided all of the beneficiaries or remaindermer thereof
are Benderson Descendents, or {iv) any corporation or otpar
entity controlled by the Benderson Descendents (collectivaly, the
"parmitted Transfers"™} without the prior written consent of
Mortgagee, if and only If Mortgagor delivers to Mortgagee prior
written notice of any such Permitted Transfer and all other
reasonably requested information regarding the same, together
with the transferee’s written acknowledgment of Mortgagee’s
security interest in any transferred property or interest, and no
assumption fees shall be imposed by Mortgagee in the event of any
such Permitted Transfer. As used in clause (iv) of the preceding
sentence, the term "control" shall mean the possession, directly
or indirectly, of the power to direct or cause the direction of

-19-
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the management and policies of a corporation or other entity,
whether through the ownership of voting securities, by contract
or otherwise.. Any violation or attempted violation of the
provisions of this Paragraph 27 shall be an Event of Default for
purposes of all of the Loan Documents.

(b} Any consent by Mortgagee, or any waiver by Mortgagee of
an Event of Default under this Paragraph 27 shall not constitute
a consent to or waiver of any right, remedy or powsr of Mortgagee
vpon a continuing or subsequent Event of Default under this
Paragraph 27. Mortgagor acknowledges that any agreements, liens,
charges or encumbrances created in violation of the provisions of
this Paragraph 27 shall be void and of no force or effect.
Mortgagcr agrees that if any provision of this Paragraph 27 in
deemed & rastraint on allenation, that such restraint is a

reasonable-cre.
28. [Expspsos Relating to Note and Mortgage.

(a) Mortgagor will pay all expenses, charges, costs and
fees relating to the fcan or necessitated ky the terms of the
Note, this Mortgage or ~ny of the othar Loan Documents, including
without limitation, Mortgagee’s attorneys’ fees in connection
with the negotiation, docurientation, administration, sarvicing
and enforcement of the Not(, this Mortgage and the other Loan
Documents, all filing, regist¢ration and recording fees, all other
expenses incident to the execution and acknowledgment of this
Mortgage and all federal, state,-county and municipal taxes, and
ather taxes (provided Mortgagor snall not be required to pay any
income or franchise taxes of Mortgagees), duties, imposts,
assessments and charges arising out ol or in connection with the
execution and delivery of the Note and tiiis Mortgage. Mortgagor
recognizes that, during the term of this Morigage, Mortgagee:

(1) May be involved in court or ‘adrministrative
proceedings, including, without restricting the foregoing,
foreclosure, probate, bankruptcy, creditors’ arrangements,
insolvency, housing authority and pollution ccntrol proceed-
ings of any kind, to which Mortgagee shall be a party by
reason of the Loan Documents or in which the Loan wucuments
or the Premises are involved directly or indirectly;

(ii}) May make preparations following the occurrance
of an Event of Default hereunder for the commencement of any
suit for the foreclosure hereof, which may or may not be
actually commenced;

(iii) May make preparations following the occurrence
of an Event of Default hereunder for, and do work in
connection with, Mortgagee'’s taking possession of and
managing the Premises, which event may or may not actually

occur,;
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(iv) May make preparations for and commence other

private or public actions to remedy an Event of Default
hereunder, which other actions may or may hot be actually

commenced;

(v) May enter into negotiations with Mortgagor or
any of ite agents, employees or attorneys in connection with
the existence or curing of any Event of Default hereunder,
the sale of the Premises, the assumption of liability for
any of the indebtedness represented by the Note or the
transfer of the Premises in lieu of foreclosure; or

(vi) May enter into negotiations with Mortgagor or
ariy-of its agents, employees or attorneys pertaining to
Mortg~see’s approval of actions taken or proposed to be
taken 1y Mortgagor which approval is regquired by the terms
of this #crtgage.

(bj All exwenses, charges, costs and fees described in this
pParagraph 28 shali be so much additicnal indebtedness secured
hereby, shall be pavab)a on demand and shall bear interest from
the tenth day following *the date of such demand until paid at the

Default Rate,
29. ripancial Statemeqty.

Mortgagor hereby represents that the financial statements
for Mortgagor and the Premises previously submitted to Mortgages
are true, complete and correct in u'l material respects, disclose
all actual and contingent liabilitiea of Mortgagor or relating to
the Premises and do not contain any unciue statement of a
material fact or omit to state a fact mzterial to such financial
statements. No material adverse change has cvccurred in the
financial conditicn of Mortgagor or the Prenises from the dates
of said financial statements until the date kereof. Mortgagor
hereby covenants that Mortgagee shall be furnishzd the following
financial information: (i) the Premises’s income ard expense
statements for each six month period ending June 3¢ and December
31, (ii) the Trust’s annual financial statements prepared in
accordance with generally accepted accounting principies {"GAAP")
by a certified public accountant approved by Mortgagee, ‘vnich
approval shall not be unreasonably withheld, (iii) annual sudited
financlal statements for Mortygagor prepared in accordance wich
GAAP by Brock, Schechter & Polakoff or any other certifjed public
accountant approved by Mortgagee, which approval shall not be
unreasonably withheld, (iv) annual Valuation Statements and
valuation Models for all of the real estate in which the Trust
has an interest, (v} annual Summary Valuatlon Models for all of
the real estate in which Mortgagor ard its affiliates have an
interest. Such statements shall also include a calculation of
Operating Cash Flow and Debt Service (as such terms are defined
in Paragraph 39 below) for the guarter to which they apply and
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shall be certified by Mortgagor. All of the aforementioned
financial statements shall be in form and scope substantially
similar to the form and scope of the financlal statements for the
Premises, the Trust and Mortgagor previcusly delivered to
Mortgagee. The statements described in clause (i) above shall be
delivered to Mortgagee within 90 days after the end of the period
to which they apply and the remaining statements described above
ghall be delivered to Mortgagee within 120 days after the end of
the period to which they apply. Mortgagor shall respond in
writing to reasonable inguiries made by Mortgagee regarding the
aforementioned financial information, which response shall
inciude, upon request, adequate supporting documentation and
calculations,.

30./ 2tatement of Indebtedness.

Mortguanr, within seven days after being so reguested by
Mortgagee, shall furnish a duly acknowledged written statement
setting forth the amount of the debt secured by this Mortgage,
the date to whick interest has been paid and atating either that
no offsets or deferses exist against such debt or, if such
offsets or defenses zre alleged to exist, the nature thereof.

31. Further Instrurents.

Upon request of Mortgagzs, Mortgagor shall executs,
acknowledge and deliver all sucli additional instruments and
further assurances of title ana shall do or cause to be done all
gsuch further acts and things as nray reasonably be necessary fully
to effectuate the intent of this Morcyage and of the other Loan
Documents.

32. Additional Indebtedness Secured .

All persons and entities with any interasst in the Premises
or about to acquire any such interest should te aware that this
Mortgage secures more than the stated principal amount of the
Note and interest thereon; this Mortgage secures any and all
other amounts which may become due under the Note or any other
document or instrument evidencing, securing or otherwiza
affecting the indebtedness secured hereby, including, vithout
limitation, any and all amounts expended by Mortgagee to orarate,
manage or maintain the Premises or to otherwise protect tha
Premises or the lien of this Mortgage.

33. Indemnity.

Mortgagor hereby covenants and agrees that no liability
shall be asserted or enforced against Mortgagee in the exercise
of the rights and powers granted to Mortgagee in this Mortgage,
and Mortgagor hereby expressly waives and releases any such
liability. Mortgagor shall indemnify and save Mortgagee harmless

eV
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trom and against any and all liabilities, obligations, losses,
damages, claims, costs and expenses (including attorneys’ fees
and court costs) (collectively, the ¥"Claims") of whatever kind or
nature which may be imposed on, incurred by or asserted against
Mortgagee at any time by any third party which relate to or arise
from: (a} any suit or proceeding (including probate and
bankruptcy proceedings}, or the threat therecf, in or to which
Mortgagee may or does become a party, either as plaintiff or as a
defendant, by reason of this Mortgage or for the purposs of
protecting the lien of this Mortgage; (b) the offer for sale or
sale of all or any portion of the Premises; and (c¢) the
ownership, leasing, use, operation or maintenance of the
Premises, if such Claims relate to or arise from actions taken
prior tc the surrender of possession of the Premises to Mortgagee
in accoraance with the terms of this Mortgage. All costs
provided for herein and paid for by Mortgagee shall be so much
addjitional 1alebtedness secured hereby and shall become due and
payable upon Cenand and with interest at the Default Rate from
and after the tznth day following such demand until paid.

34. W¥ajver of Aights of Redemption and Reinstatement.

Mortgagor hereby rrieases and waives, to the fullest extent
permitted by law, any and 211 rights of reinstatement and
redemption provided in the Sfllinois Mortgage Foreclosure Law.

3s. Bubordinatiop of Property Manager's Lien.

Any property management agrecmont for the Premises entered
into hereafter by Mortgagor with a property manager, shall
contain a "no lien" provision whereby the property manager waives
and releases any and all mechanics’ lien rights that the property
manager or anyone claiming by, through or under the property
manager may have. Such property management acreement or a short
form thereof, at Mortgagee’s request, shall L= recorded with the
Recorder of Deeds of the county where the Prexis2s are located.
In addition, Mortgagor shall cause the property nanager to enter
into a subordination of the management agreement v.th Mortgagee,
in recordable form, whereby the property manager subcclinates
present and future lien rights and those of any party ~laiming
by, through or under the property manager to the lien of this

Mortgage.

36. Fixture Filing.

Mortgagor and Mortgagee agree that this Mortgage shalil
conatitute a financing statement and fixture filing under the
Code with respect to all "fixtures" {as defined in the Code)
attached to or otherwise forming a part of the Premises and that
a security interest in and to such fixtures is hereby granted to
Mortgagee. For purposes of the foregeing, Mortgagee is the
secured party and Mortgagor is the debtor and the collateral
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covered by this financing statement shall be all items of
property contained within the definition of the "Premises" which
is or becomes a fixture on the Real Estate or any other real
estate contained within the definition of the Premises.

37. Coppliance with Envircnmental Laws: Indemnity.

in addition to all other provisions of this Mortgage,
Mortgagor, at its cost and expense, shall comply with all laws,
and all rules and regulations of any governmental authority
("Agency"} having jurisdiction, concerning environmental matters,
including, but not limited to, any discharge (whether before or
after the date of this Mortgage) intc the air, waterways, sewers,
soil or ground water or any substance or “pollutant". Mortgagee
and its agents and representatives shall have acceas to the
Premises and vo the books and records of Mortgagor and any
occupant of ire Premises claiming by, through or under Mortgagor
for the purpose ©of ascertaining the nature of the activities
being conducted chereon and to determine the type, kind and
quantity of all products, materials and substances brought onto
the Premises or mads ol produced thereon. Mortgagor and all
occupants of the Premises claiming under Mortgagor shall provide
to Mortgagee copies of a1l manifests, schedules, corraspondence
and other documents of all tvpes and kinds when filed or provided
to any Agency or as such are raceived from any Agency. Mortgagee
and its agente and representalives shall have the right to take
samples in quantity sufficient (or sclentific analysis of all
products, materlals and substancer present on the Premises
including, but not limited to, samples of products, materials or
substances brought onto or made or praduced on the Premises by
Mortgagor or an occupant claiming by, ‘tarough or under Mortgagor
or otherwise present on the Premises.

38. Qompliance with Illinois Mortgage Zareclopure La¥.

(a) In the event that any provision in thls Mortgage ahall
be inconsistent with any provision of the Illinols Hortgage
Foreclosure Law {Chapter 110, Sections 15-1101 et geo., Illinois
Revised Statutes) (herein called the "Act") the prov./sjons of the
Act shall take precedence over the provisions of this Xoltgage,
but shall not invalidate or render unenforceable any otnur
provision of this Mortgage that can be construed in a manies
consistent with the Act,

O

(b) 1If any provision of this Mortgage shall grant to
Mortgagee (including Mortgagee acting as a mortgagee-in-
possession) or a receiver appointed pursuant to the provisions of
Section 17 of this Mortgage any powers, rights or remedies prior
to, upon or following the occurrence of an Event of Default which
are more limited than the powers, rights or remedies that would
otherwise be vested in Mortgagee or in such receiver under the
Act 1n the absence of said provision, Mortgagee and such receiver
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shall be vested with the powers, rights and remedies granted in
the Act to the full extent permitted by law.

(¢) Without limiting the generality of the foregoing, all
expenses incurred by Mortgagee which are of the type referred to
in Section 15-1510 or 15-1512 of the Act, whether incurred befcre
or after any decree or judgment of foreclosure, and whether or
not enumerated in Paragraph 12, 15 or 28 of this Mortgage, shall
be added to the indebtedness secured by this Mortgage and/or by

the judgment of foreclosure.

39. pebt Service Ratio.

(a;" buring any sixth month period ending on June 30 or
December i (a "Period"), Mortgagor shall not permit the ratio of
Operating Cazh Flow (as defined below) during such Period to Debt
Service {(as defined below) during such Perlod tc be less than

1:1.

(b} As used herein, "Operating Cash Flow® during any Period
shall mean all rentai income {including minimum rent, additional
rant, escalation and rass through payments) actually received in
such Periocd arising frorn the ownership and operation of the
Premises (excluding tenant Recurity deposita and rent paid during
such Period by any tenant {nr more than three months of rental
obligations) less the sum of 11 costs, taxes, expenses and
disbursenents of every kind, nature or description actually paid
or due and payable during such Feriod in connection with the
leasing, management, operation, mair*tenance and repair of the
Premises and of the personal properiv, fixtures, machinery,
eguipment, systems and apparatus locat«d therein or used in
connection therewith, but excluding (i) ~n-cash expenses, such
as depreciation and amortization costs, (i}j state and federal
income taxes, (iii} the non-current portion of capital
expenditures determined in accordance with gensrally accepted
accounting principles, {iv) debt service payable on the Loan, and
(v) principal and interest payments on other loars and loan fees.
In determining Operating Cash Flow, (A} extraordinary items of
income, such as those resulting from casualty or condemiation or
lease termination payments of tenants, shall be deducter from
income and (B} real estate taxes and insurance premiums ‘sli2ll be
treated as expenses to the extent of an annualized amount hrsed
upon the amount of the most recent bill for real estate taxss and
insurance premiums (regardless of whether the same shall have
been paid or have become due and payahle during such Period)

nultiplied by one-half,

(¢} As used herein, "Debt Service” for arny Period shall
equal the sum of all principal and interest payments on the Loan
and any other indebtedness of Mortgagor that are due and payable

during such Perilod.
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(d) Operating Cash Flow and Debt Service shall be
calculated by Mortgagee based on the financial information
provided to Mortgagee by Mortgagor and independently verified by
Mortgagee and the calculations so verified shall be final and

binding upon Mortgagor and Mortgagea.

40. Miscellasngous.
(a) Bugcessors and Assigns.

This Mortgage and all provisions hereof shall be binding
upon and enforceable against Mortgagor and its aseigns and other
successcrs. This Mortgage and all provisjons hereof shall inure
to the bznefit of Mortgagee, its successors and assigns and any
holder o:i hinlders, from time to time, of the Note.

(b) ahvaiidity of Provisions: doverning Law.

In the evert ohe or more of the provisions contained In this
Mortgage or the wnote.or in any of the other Loan Documents shall
for any reason be hald to he invalid, illegal or unenforceable in
any respect by a court i competent jurisdiction, such
invalidity, illeqgality ar unenforceabillty shall not affect any
other provision of this Mortgage and this Mortgage shall bhe
construed as if such invalid, illegal or unenforceable provision
had never been contained herein ar therein. This Mortgage is to
be construed in accordance with and governed by the laws of the

State of Illinois.

(c} Municipal and Zoning Reguizelents.

Mortgagor shall not by act or omicsilor permit any building
or other improvement on premises not subject to the lien of this
Mortgage to rely on the Premises or any parv thereof or any
interest therein to fulfill any municipal or gecvernmental
requirement, and Mortgagor hereby assigns to Moligagee any and
all rights to give consent for all or any portion ©f the Premises
or any interest therein to be so used. Similarly, n~ bhuilding or
other improvement on the Premises shall rely on any pruvises not
subject to the lien of this Mortgage or any interest tivrsin to
fulfill any governmental or municipal requirement. Mortcagor
shall not by act or omission alter (or permit the alteration of}
the zoning classification of the Premises in effect as of the
date hereof, nor shall Mortgagor impair the integrity of the
Premises as a single zoning lot separate and apart from all other
premises. Any act or omission by Mortgagor which would result in
a viclation of any of the provisions of this subparagraph shall

be void.
(d} Rights of Tenants.

2
J
N
&
-
7




UNOFFICIAL COPY

Mortgagee shall have the right and option to commence a
civil action to foreclose this Hortgage and to obtain & Decree of
Foreclosure and Sale subject to the rights of any tenant or
tenants of the Premises having an interest in the Premises prior
to that of Mortgagee. The failure to join any such tenant or
tenants of the Premises as party defaendant or defendants in any
such civil action or the failure of any Decree of Foreclosure and
Sale to foreclose thalr rights shall not be asserted by Mortgagor
as a defense in any civil action instituted to collect the
indebtedness secured hereby, or any part thereof or any
deficiency remaining unpaid after foreclosure and sale of the
Premises, any statute or rule of law at any time existing to the

contrary notwithstanding.
(e) “nption of Mortgsgee to Subordipate.

At the orcion of Maortyagee, this Mortgage shall become
subject and subordinate, in whole or in part (but not with
respect to prioritv -of entitlement to insurance proceeds or any
condemnation or eminznt domain award) to any and all leases of
all or any part of the Premises upon the execution by Mortgagee
of a unilateral declaraticn to that effect and the recording
thereof in the Office ot the Recorder of Deeds in and for the
county wherein the Premises are situated.

(f} HMertgages in Possession.

Nothing herein contained shall be construed as constituting
Mortgagece a mortgagee in possession in the absence of the actual
taking of possession of the Premises Ly Mortgagee pursuant to

this Mortgage.

(g) Relationship of Mortaagee and Mo tgpgor.

Mortgagee shall in no event be construed t<r any purpose to
be a partner, joint venturer, agent or associate of Mortgagor or
of any lessee, operator, concessionaire or licensec¢ of Mortgagor
in the conduct of their respective businesses, and, without
limiting the foregeing, Mortgagee shall not be deemec to-be such
partner, joint venturer, agent or asgsoclate on account ‘ol
Mortgagee becoming a mortgagee in poseassion or exerclsioy any
rights pursuant to this Mortgage, any of the other Loan
Documents, or otherwise.

(h) Time of the Essence.

Time is of the essence of the payment by Mortgagor of all
amounts due and owing to Mortgagee under the Note and the other
Loan Documents and the performance and observance by Mortgagor of
all terms, conditions, obligationas and agreements contained in
this Mortgage and the other Loan Documents.

27
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(1) No Merqer.

1t being the desire and intention cf the parties hereto that
the Mortgage and the lien hereof do not merge in fee simple title
to the Premises, it is hereby understood and agreed that should
Mortgagee acquire any additional or other interest in or to the
Premises or the ownership thereof, then, unless a contrary intent
is manifested by Mortgagee as evidenced by an aexpress statement
to that effect in an appropriate document duly recorded, this
Mortgage and the lien herecf shall not merge in the fee simple
title and this Mortgage may be foreclosed as if owned by a

stranger to the fee simple title.

(j7 —Maximum Indebtednesns.

Notwithstanding anything contained herein to the contrary,
in no event gx211 the indebtedness secured by this Mortgage

exceed an amouni-egual to $20,000,000,

(k) JURISDICTION AND VENUE.

MORTGAGOR HEREBY ‘AGREES THAT ALL ACTIONS OR PROCEEDINGS
INITIATED BY MORTGAGOR JND ARISING DIRECTLY OR INDIRECTLY OUT OF
THIS MORTGAGE BHALL BE LITLUATED IN THE CIRCUIT COURT OF COOK
COUNTY, ILLINOIS, OR THE UNZTD STATES DISTRICT COURT FOR THE
MORTHERN DISTRICT OF ILLINOI® GR, IF MORTGAGEE INITIATES SUCH
ACTION, ANY COURT IN WHICH MORTGHuSE SRALL INITIATE SUCE ACTION
AND WHICH HA8 JURISDICTION. MNORT™3340R HERERPY EXPRESSLY BUBMITS
AND CONSENTE IN ADVANCE TO BUCH JURLPEDICTION IN ANY ACTION OR
PROCEEDING COMMENCED BY MORTGAGEE IN MY OF BUCH COURTS, AND
HEREBY WAIVES PERGBONAL SERVICE OF THE FUMONA AND COMPLAINT, OR
OTHER PROCESBS OR PAPERS ISSUED THEREIN, 7:¥D AGREES THAT BBRVICE
OF SUCH SUMMONS AND COMPLAINT OR OTHER PROCSSS OR PAPERS MAY BE
NADE BY REGISTERED OR CERTIFIED MAIL ADDRELSERN TO NORTGAGOR AT
THE ADDRESS TO WHICH NOTICEB ARE TO BE SENT ¥URBUANT TO THIS
MORTGAGE. MORTGAGOR WAIVES ANY CLAIN THAT CHICa¢J, ILLINCIS OR
THE NORTHERN DISTRICT OF ILLINOIS IB AN INCONVENIENT FORUM OR AN
IMPROPER FORUM BABED ON LACK OF VENUE. BHOULD MORTIAGOR, AFTER
BEING 80 SERVED, FAIL TO APPEAR OR ANSWER TO ANY BUMYONS,
COMPLAINT, PROCEES OR PAPERS 80 BERVED WITHIN THE NUNZLP NF DAYS
PRESBCRIEBED BY LAW AFTER THE MAILING THEREOF, MORTGAGOR P4”.LL BE
DEEMED IN DEFAULT AND AN ORDER AND/OR JUDGMENT MAY BR ENTIRZD BY
MORTGAGEE AGAINBT MORTGAGOR AS DEMANDED OR PRAYED FOR IN 8UCL
SUMMONS, COMPLAINT, PROCESE OR FAPERS. THE EXCLUSIVE CHOICE OF
FORUM FOR MORTGAGOR S8ET FORTH IN THIS BECTION SHALL NOT BE DREMED
TO PRECLUDE THE ENFORCEMENT, BY MORTGAGEE, OF ANY JUDGMENT
OBTAINED IN ANY OTHER FORUM OR THE TAXING, BY MORTGAGEE, OF ANY
ACTION TC ENFORCE THE SAME IN ANY OTHER APPROPRIATE JURISDICTION,
AND MORTGAGOR HEREBY WAIVEE TEE RIGHT, IF ANY, TO COLLATERALLY
ATTACK ANY SUCH JUDGMENT OR ACTION.

(1) WAIVER OF .
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MORTGAGEE AND MORTGAGOR ACEMOWLEDGER AND AGREE THAT ANY
CONTROVERSY WHICH MAY ARISE UNDER THE LOAN DOCUMENTS OR WITH
RESPECT TO THE TRANSACTIONS CONTEMPLATED HEREIN AND THEREIN WOULD
BR BABED UPON DIFFICULT AND COMPLEX ISBUES AND THEERERYORE, THE
PARTIES AGREE THAT ANY COURT PROCEEDING ARISING OUT OF ANY BUCH
CONTROVERSY WILL BE TRIED IN A COURT OF COMPETENT JURISDICTION BY

A JUDGE BITTING WITHOUT A JURY.

(m) Exculpation.

Notwithstanding any provision herecof, but subject in all
respects to the provisions of the Limited Guaranty of even date
herewith (the "Guaranty") made by Ronald Benderson, Randall
Benderson and Nathan Benderson (jointly, the "Guarantors") and
joined by the Mortgagor, and the Environmental Indemnity
Agreement o’ even date herewith (the "Indemnity Agreement") made
by Borrower and the Guarantors, (a) Mortgagor and the Trust shall
not be personally liable for the payment of the Loan or their
respective obligavions under this Mortgage by reason of any
default in the pauwent or performance of the obligations of
Mortgagor or the Trus: under this Mortgage (unless such default
arimses from (i) fraud by Mortgagor, the Trust or any Guarantor
with respect to the Loah and (ii) a breach of the tranafer and
encumbrance restrictions contalned in Section 27 above, in which
event Mortgagor and the Trust shall have unlimited personal
liability for the payment of < uch obligations), and (b) except as
otherwise set forth to the contrary in the Guaranty, the
aggregate personal liability of Mortgagor for the payment of the
Loan shall egqual $2,000,G00 minus a)y amounts paid by the
Guarantors under the Guaranty (other chan the Additional
Liabllities (as defined in the Guaranty)i; provided, however,
that the foregoing exculpation shall not impair or otherwise
affect any of Mortgagee’s rights or remediss against any
collateral now or hereafter pledged to Moruiaagee as security for
the obligations of Borrower, or against any olher person or
entity liable for the obligations of Borrower.

IN WITNESS WHEREOF, Mortgagor has executed this instrument
the day and year first above written.

BENDERAON DEVELOFNM CONPALIY,
INC. 2 orﬁyco poration

: | Cng ALK )L *H\A,/’,,
ritley U7
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JOINDER

The undersigned, as lessee under the Ground Leass, hereby
joins this Mortgage for the purpose of mortgaging, granting,
assigning, remising, warranting and convaying to Mortgagee the
interest of the undersigned in the Premises (including, without
limitation, any improvements now or hereafter constructed on the
Real Estate) as additional security for the repayment of the Loan
and the performance of the other cbligations of Mortgagor and the
undersigned under the Loan Documents. The undersigned also
acknowledges, ccnsents to and agrees to abide by all
representations, warranties and covenants set forth in the

Mortgag~z relating to the Premises.

RONALD BENDARBON, RANDALL BENDERSON
AND DAVID B. BALDAUF A8 TRUSTERS
UNDER A TRUAT AGREEMENT DATED

;, OCTORER 14, 1985, AND KNOWK A8 THR

vid H. Baldauf, as Tfustee

r e\ IIISNNOS276\MORTGAGE . w2 09/14/93
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"IN B S T
A
STATE OF Ha:;- aff )
) } S8S.
COUNTY OF ;¢ )
I, Lo L %géﬁva\ , a Notary Public in and for
said county, Iln the State aforesaid, do hereby certify that
femrdanll 1o (Renivo- . the \/Kc E:wdfh"" of

Benderson Development Company, Inc., a New York corporation, who
is personally known to me to be the aame person whose name is
gsubscribed to the foregeing instrument as such corporation,
appeared before me this day in person and acknowledged that he
signed and delivered the said instrument as his own free and
voluntary act and as the free and voluntary act of said
corporaticn, for the uses and purposes therein set forth.

i
GIVEN tnder my hand and notarial seal, this 7&1 day of

Saptember, 1351. S
%/fw s ﬂ"ﬂ”
OTARY PUBLIC

(SEAL)
STATE OF A’lfu fl..l/f’ )
o= TN
CQUNTY OF ?.H# ) Nd.a\:mimmi'in Era Countz/ "
o : 7 My Commission Expites 8/12/58

said County, in the State aforesaid. 4o hereby certify that
RORALD BENDERSON, RANDALL BENDERSON @40 PAVID H. BALDAUF, the
Trustees of The Benderson 85-1 Trust, wan are personally known to
me to be the same persons whose names are snhscribed to the
foregoing instrument as such Trustees, appiared before me this
day in person and acknowledged that they sigred and delivered the
sajid instrument as their own free and voluntaxy ant and as the
free and voluntary act of said Trust, for the ug<s and purposes

therein set forth.
PN
. GIVEN under my hand and notarial seal, this {;7 L.day of
j;iJ;,"(-cit'-'L N 1993- _:{
7
- HOTAR& PUBLIC
(SEAL)

My commission expires:

ERIC L. RECOON
Pubiic, State of New York

Quatified in Ere Coun
My Comumission Expices 8/13/108¢
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RXBIRIT A

Legal Description of Premises

THE SOUTH 665.00 FEET OF THE WEST 882.00 FEET OF THE EAST 952.00
FEET OF THE SOUTH 1/2 OF THE SOUTH EAST 1/4 OF SECTION 13,
TOWNSHIFP 36 NORTH, RANGE 12 EAST OF THE THIRD PRINCIPAL MERIDIAN,
EXCEPTING THEREFROM THE SOUTH 150.00 FEET OF THE EAST 220.00 FERET
OF SAID SOUTH 1/2 OF THE SOUTH EAST 1/4 OF SAID SECTION 13,
EXCEPT TAND DEDICATED FOR HIGHWAY OR STREET PURPOSES, ALL IN COOK
COUNTY, 1LLINOIS
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EXHIRIT B

Permitted Exceptions

1.
year thereafter not yet due and payabla.

General real estate taxes for the year 1993 and sach

2. Exceptions D, H, I and X contained on Schedule B of

Chicago Title Insurance Company Commitment Order No. 1401
007447725 dated July 21, 199).

3. such other exceptions &s are permitted by Mortgagee in
writing.
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