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TERM LOAN AND REVOLVING CREDIT MORTGAGE,
ASSIGNMENT OF LEASES, SECURITY AGREEMENT
AND FIXTURE FILING

TERM LOAR AND REVOLVING CREDIT MORTGAGE, ASSIGNMENT OF
LEASES, SECURITY AGREEMENT AND FIXTURE FILING ("Mortgage"), dated
ag of September 30, 1993, made by ABC RAIL CORPORATION, a Delaware
corporation, having an office at 200 South Michigan Avenue, Chi-
cago, Illinois 60604, as mortgagor, assignor and debtor (in such
capacitiez and together with any successors in such capacities,
"Mortgagor”}, in favor of BANQUE INDOSUEZ, NEW YORK BRANCH, having
an office 4t 1230 Avenue of the Americas, New York, New York
10023, as mcrtgagee, assignee and secured party (in such capacity
and together viLh any successors in such capacities, "Mortgagee")
as agent for the lending institutions (the "Banks") under the
Credit Agreement /23 hereinafter defined).

RECITALS:

A, Pursuant to u certain credit agreement, dated as of
the date hereof (as amended, “mended and restated, supplemented,
or otherwise modified from time ‘o time, the "Credit Agreement”;
capltalized terms used and not Jdefined herein have the meanings
assigned to them in the Credit Aglezment}, by and among Mortgagor,
the Banks and Bangue Indosuez, New York Branch, as Agent for the
Banks, the Banks have agreed (i) to maks to or for the account of
Mortgagor certain Term Loans up to an aogregate principal amount
of $22,000,000 and certain Revolving Loans up to an aggregate.
principal amount of $23,000,000 and (ii} to.jssue certain Letters
of Credit for the account of Mortgagor.

B. It is contemplated that Mortgagor mey enter into
one or more agreements ("Interest Rate Agreements") with one or
more of the Banks fixing the interest rates with respect to Loans
under the Credit Agreement (all obligations of Mortgauoi now
existing or hereafter arising under such Interest Rate Afgroeements,
collectively, the "Interest Rate Obligations*).

C. Mortgagor is the owner cof the Mortgaged Property
{as hereinafter defined).

D. It is a condition precedent to the obligations of
the Banks to make the Loans under the Credit Agreement and a con-
dition precedent to any Bank issuing Letters of Credit under the
Credit Agreement or entering intoc the Interest Rate Agreements
that Mortgagor execute and deliver the applicable Credit Docu-
ments, including this Mortgage.

LEPLELE S
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E. This Mortgage is given by Mortgagor in favor of
Mortgagee for its benefit and the benefit of the Banks and the
Agent {collectively, the "Secured Parties"} to secure the payment
and performance in full when due, whether at stated maturity, by
acceleration or otherwise {including, without limitation, the pay-
ment of interest and other amounts which would accrue and become
due but for the filing of a petition in bankruptcy or the opera-
tion of the automatic stay under Section 362(a} of the Bankruptcy
Code, 11 %.S.C. § 362(a)), of (i) all Obligations of Mortgagor now
existing oi hereafter arising under or in respect of the Credit
Agreement ‘arnd all Interest Rate Obligations of Mortgagor now
existing or lizveafter arising under or in respect of any Interest
Rate Agreement’ ‘including, without limitation, Mortgagor's obliga-
tion to pay prinripal, interest and all other charges, expenses,
commissions, reimbursements, premiums, indemnities and other pay-
ments related to or ir respect of the Obligations contained in the
Credit Agreement and the obligations contained in any Interest
Rate Agreement), and (ii)-without duplication of the amounts
described in clause (i), ‘all Obligations of Mortgagor now existing
or hereafter arising pursuant to the terms and provisions con-
tained in this Mortgage or in ike other Security Documents
(including, without limitation, with respect to all charges, fees,
expenses, commissions, reimbursements, premiunms, indemnities and
other payments related to or in resgect of the Obligations con-
tained in this Mortgage or in the otii¢r Security Documents), in
each case whether in the regular course o¢f business or otherwise
(the obligations described in clauses (i} and {ii), collectively,
the "Secured Obligations").

For and in consideration of the sum of Ten Lollars
($10.00) and other valuable consideration, the receipt znd suffi-
ciency of which are hereby acknowledged, Mortgagor hereby grants,
mortgages, bargains, sells, assigns and conveys to Mortgagze, and
hereby grants to Mortgagee, a security interest in and upoii; all
Mortgagor's right, title and interest in and to the following
property, whether now owned or held or hereafter acquired (collec-
tively, the "Mortgaged Property”):

A. Any and all present estates or interest of Mortga-
gor in the land described in Schedule A, together with all Mort-
gagor's reversionary rights in and to any and all easements,
rights-of-way, sidewalks, strips and gores of land, drives, roads,
curbs, streets, ways, alleys, passages, passagevays, sewer rights,
waters, water courSes, water rights, and all pover, air, light and
other rights, estates, titles, interests, privileges, liberties,
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servitudes, licenses, tenements, hereditaments and appurtenances
whatsoever, in any way belonging, relating or appertazn1ng
thereto, or any part thereof, or which hereafter shall in any way
belong, relate or be appurtenant thereto (collectively, the

*Land");

B. Any and all estates or interests of Mortgagor in
the buildings, structures and other improvements and any and all
Alterations {as hereinafter defined) now or hereafter located or
erected ou the Land, including, without limitation, attachments,
valks and ways (collectively, the "Improvements”; together with
the Land, t\z "Premises”);

C. -~ kav and all permits, certificates, approvals and
authorizations, ‘icwever characterized, issued or in any way fur-
nished in conneciion with the Premises, whether necessary or not
for the operation and »se of the Premises, including, without
limitation, building permits, certificates of occupancy, environ-
mental certificates, industrial permits or licenses and certifi-

cates of operation;

D. Any and all inverest of Mortgagor in all mach1nery,
apparatus, equipment, fittings, fi:tures, improvements and arti-
cles of personal property of every kind and nature whatsoever now
or hereafter attached or affixed tc ibe Premises or used in con-
nection with the use and enjoyment of <he Premises or the mainte-
nance or preservation thereof, including, without limitation, all
utility systems, fire Sprlnkler and alarii systems, HVAC equipment,
boilers, electronic data process1ng, teleccmmhnlcatlons or com-
puter equipment, refrlgeratlon, electronic mouitoring, water or
lighting systems, power, san1tat1on, waste renovzl, elevators,
maintenance or other systems or equipment, and all other articles
used or useful in connection with the use or operation of any part
of the Premises (collectively, the “"Equipment");

E. All Mortgagor's right, title and interest iz land-
lord, franchisor, licensor or grantor, in all leases and QAbleases
of space, franchise agreements, licenses, occupancy or concession
agreements now ex1st1ng or hereafter entered into relating in any
manner to the Premises or the Equipment and any and all amend-
ments, modifications, supplements and renewals of any thereof
(each such lease, license or agreement, together with any such
amendment, mod1f1cat10n, supplement or renewal, a "Lease"},
whether now in effect or hereafter coming into effect, 1nc1ud1ng,
without limitation, all rents, additional rents, cash, guaranties,
letters of credit, bonds, sureties or securities deposited there-
under to secure performance of the lessee's, franchisee' S, licens-
ee’s or obligee's obligations thereunder, revenues, earnings,

LEVSELES
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prof1ts and income, advance rental payments, payments incident to
assignment, sublease or surrender of a Lease, claims for forfeited
deposits and claims for damages, now due or hereafter to become
due, with respect to any Lease, any indemnification against, or
reimbursement for, sums paid and costs and expenses 1ncurred by
Mortgagor under any Lease or ctherwise, and any award in the event
of the bankruptcy of any tenant under or gquarantor of a Lease
{collectively, the "Rents");

B.  All general intangibles and contract rights relat-
ing to the “remises and the Equipment and all reserves, deferred
payments, derosits, refunds and claims of every kind or character
relating theretu. {collectively, the "Contract Rights"};

G. Al ,awzngs, plans, specifications, file materi-
als, operating and maintenance records, catalogues, tenant lists,
correspondence, adveriising materials, operating manuals, warran-
ties, guaranties, apprairals, studies and data relating to the
Premises or the Equipment o: the construction of any Alteration or
the maintenance of any Permic¢ {as hereinafter defined); and

H. All proceeds of che conversion, voluntary or invol-
untary, of any of the foregoing into cash or liquidated claims,
including, without limitation, proceeds of insurance and condemna-
tion or other awards or payments and »zfunds of real estate taxes
and assessments, including interest there¢na {(collectively,
"Proceeds”);

TO HAVE AND TO HOLD the Mortgaged Progperty unto Mort-
gagee, for the purpose of securing the payment apd performance of
the Secured Obligations.

— — . e m— o Sob e .

Mortgagor warrants, represents and covenants tu.-a=d for
the benefit of Mortgagee as follows:
ARTICLE 1

WARRANTIES, REPRESENTATIONS AND
COVENANTS OF MORTGAGOR

SECTION 1.1 Payment. Mortgagor shall pay as and when
the same shall become due, vhether at its stated maturity, by
acceleration or othervise, each and every amount payable by Mort-
gagor under the Credit Documents and the Interest Rate Agreements,

LEDSELEE




UNOFFICIAL COPY




7
S

UNOFFICIAL COPY,

-5-

SECTION 1.2 Authority and Validity, Mortgagor repre-
sents, warrants and covenants that (i) Mortgagor is duly autho-
rized to execute and deliver this Mortgage, the Interest Rate
Agreements and the other Credit Documents to which Mortgagor is a
party, and all corporate and governmental consents, authorizations
and approvals necessary or required therefor have been duly and
effectively taken or obtained, (ii} this Mortgage, the Interest
Rate Agreements and the other Credit Documents to which Mortgagor
is a party are legal, valid, binding and enforceable obligations
of Mortgeoor (except to the extent that enforceability may be
affected or limited by applicable bankruptcy, insolvency and other
similar debtour relief laws affecting the enforcement of creditor's
rights generaliy} and (iii} Mortgagor has full corporate power and
lawful authority to mortgage and grant a security interest in the
Mortgaged Property as contemplated herein,

SECTION 1,4  Tood Title,

1.3.1 Mortgaghr represents, warrants and covenants that
(i) Mortgagor has good and marketable fee simple title to the
Premises and the landlord's iptezrest and estate under or in
respect of the Leases and good title to the interest it purports
to own in and to each of the Perriits {as hereinafter defined), the
Equipment and the Contract Rights, in each case subject to no deed

of trust, mortgage, pledge, security interest, encumbrance, lien,
lease, license, easement, assignment, collateral assignment or
charge of any kind, including, without iimitation, any conditional
sale or other title retention agreement or lease in the nature
thereof, any filing or agreement to file a financing statement as
debtor under the Uniform Commercial Code or any similar statute or
any subordination arrangement in favor of any pacty other than
Mortgagor {collectively, "Liens”; each, a "Lien"), except for
those Liens identified@ on Schedule B (collectively, the "Prior
Liens"), (ii) Mortgagor will keep in effect all righis_2nd appur-
tenances to or that constitute a part of the Mortgaged Pronerty,
(iii) Mortgagor will protect, preserve and defend its inte.est in
the Mortgaged Property and title thereto, (iv) Mortgagor will com-
ply with each of the terms, conditions and provisions of any abli-
gation of Mortgagor which is secured by the Mortgaged Property or
the noncompliance with which may result in the imposition of a
Lien on the Mortgaged Property, (v} Mortgagor will appear and
defend the Lien and security interests created and evidenced
hereby and the validity and priority of this Mortgage in any
action or proceeding affecting or purporting to affect the Mort-
gaged Property or any of the rights of Mortgagee hereunder, (vi)
this Mortgage creates and constitutes a valid and enforceable
first Lien on the Mortgaged Property, and, to the extent any of
the Mortgaged Property shall consist of personalty, a first.

LEVSELEE
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security interest in the Mortgaged Property, which first Lien and
first security interest are and will be subject only te {(a) Prior
Liens {but not to extensions, amendments, supplements or replace-
ments of Prior Liens unless consented to by Mortgagee) and (b)
Liens hereafter created and which, pursuant to the provisions of
Section 1.12, are superior to the Lien and gecurity interests cre-
asted and evidenced hereby, and Mortgagor does now and will forever
warrant and defend to Mortgagee and all its successors and assigns
such titls and the validity and priority of the Lien and security
interests <reated and evidenced hereby against the claims of all
persons ard parties whomsoever, (vii) there has been issued and
there remain in effect each and every certificate of occupancy or
use or other Peunit currently required for the existing use and
occupancy by Morrgagor and its tenants of the Premises and

(viii) Mortgagor lias received no notice of violations of any local
zoning, land use, set hack or other development and use require-
ments of Governmental Authorities.

1.3.2 Mortgagur, nromptly upon obtaining knowledge of
the pendency of any proceedisgs for the eviction of Mortgagor from
the Mortgaged Property or any rdart thereof by paramount title or
othervise guestioning Mortgagor's. title to the Mortgaged Property
as warranted in this Mortgage, or oi any condition that might rea-
sonably be expected to give rise tc¢ <ny such proceedings, shall
notify Mortgagee thereof. Mortgagee maiv participate in such pro-
ceedings, and Mortgagor will deliver or_cause to be delivered to
Mortgagee all instruments reasonably requssted by Mortgagee to
permit such participation. 1In any such procszedings Mortgagee may
be represented by counsel satisfactory to Mcrtoagee at the expense
of Mortgagor. If, upon the resolution of sucliproceedings, Mort~.
gagor shall suffer a loss of the Mortgaged Propeity or any part
thereof or interest therein and title insurance proceeds shall be
payable in connection therewith, such proceeds are hi»reby assigned
to and shall be paid to Mortgagee to be applied as Net Ceésh Pro-
ceeds in accordance with the provisions of Section 3.02{8;f3) of
the Credit Agreement.

LEPS6LES

SECTION 1.4 Recording Documentation To Assure Secutrity
Interest; Fees and Expenses.

1.4.1 Mortgagor shall, forthwith after the execution
and delivery of this Mortgage and thereafter, from time to time,
cause this Mortgage and any financing statement, continuation
statement or similar instrument relating to any thereof or to any
property intended to be subject to the Lien of this Mortgage to be
filed, registered and recorded in such manner and in such places
as may be required by any present or future law in order to pub-
lish notice of and fully to protect the validity and priority
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thereof or the Lien hereof purported to be created upon the Mort-
gaged Property and the interest and rights of Mortgagee therein.
Mortgagor shall pay or cause to be paid all taxes ?other than any
income or franchise taxes which may be imposed on Mortgagee) and
fees incident to such filing, registration and recording, and all
expenses incident to the preparation, execution and acknowledgment
thereof, and of any instrument of further assurance, and all Fed-
eral or state stamp taxes or other taxes, duties and charges aris-
ing out of or in connection with the execution and delivery of
such inscruments.,

1.%,2 Mortgagor shall, at the sole cost and expense of
Mortgagor, 4o, cxecute, acknowledge and deliver all and every such
further acts, doeds, conveyances, mortgages, assignments, notices
of assignment, transfers, financing statements, continuation
statements and assurarces as Mortgagee shall from time to time
requegt, which may be necessary in the reasonable judgment of
Mortgagee from time to tise to assure, perfect, convey, assign,
mortgage, transfer and ccnfirm unto Mortgagee, the property and
rights hereby conveyed or isuigned or which Mortgagor may be or
may hereafter become bound to lunvey or assign to Mortgagee or for
carrying out the intention or facilitating the performance of the
terms of this Mortgage or the filing, registering or recording of
this Mortgage. In the event Mortgagor shall fail within 15 days
after written demand to execute any jrastrument required to be exe-
cuted by Mortgagor under this subsecticn l.4.2, Mortgagee may exe-
cute the same as the attorney-in-fact for Mortgagor, such power of
attorney being coupled with an interest zi@ irrevocable.

SECTION 1.5 Payment of Taxes, Insurance Premiums,
Assessments; Compliance with Law and Insurance Regvirements.

1.5.1 Unless and to the extent contested Ly Mortgagor
in accordance with the provisions of subsection 1.5.5 b&reof,
Mortgagor shall pay and discharge, or cause to be paid ard dis-
charged, from time tc time when the same shall become due, ail
real estate and other taxes, special assessments, levies, permits,
inspection and license fees, all premiums for insurance, all water
and sewer rents and charges and all cother public charges imposed
upon or assessed against the Mortgaged Property or any part
thereof or upon the Rents. Mortgagor shall, upon Mortgagee's
written request, deliver to Mortgagee, receipts evidencing the
payment of all such taxes, assessments, levies, fees, rents and
other public charges imposed upon or assessed against the Mort-
gaged Property or any part thereof or the Rents.

1.5.2 From and after the occurrence and during the
continuance of an Event of Default {(as hereinafter defined), at

LEVEELES
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the option and upon the request of Mortgagee, Mortgagor shall
deposit with Mortgagee, on the first day of each month, an amount
reasonably estimated by Mortgagee to be equal to one-twelfth of
the annual taxes, assessments and other items required to be dis-
charged by Mortgagor under subsection 1,5,1. Such amounts shall
be held by Mortgagee without interest to Mortgagor and applied to
the payment of the obligations in respect of which such amounts
wvere deposited, in such priority as Mortgagee shall reasonably
determine. on or before the respective dates on which such obliga-
tions o¢ 2ny part thereof would become delinquent, Neothing con-
tained in‘this Section 1.5 shall (i) affect any right or remedy of
Mortgagee undar any provision of this Mortgage or of any statute
or rule of law Lo pay any such amount as provided above from its
own funds and to-2dd the amount so paid, together with interest at
a rate per annum 4the "Default Rate") equal to the highest rate
then payable undei the Credit Agreement during such time that any
amount remains outstarding, to the Secured Obligations or

(ii) relieve Mortgagor of its obligations to make or provide for
the payment of the annual taxes, assessments and other charges
required to be discharged bv Mortgagor under subsection 1.5.1,
Mortgagor hereby grants to Mnortgagee a security interest in all
sums held pursuant to this subsection 1.5.2 to secure payment and
performance of the Secured Obligitions. During the continuance of
any Event of Default, Mortgagee may, at its option, apply all or
any part of the sums held pursuvant te this subsection 1.5.2 to
payment and performance of the Secured Obligations. Mortgagor
shall redeposit with Mortgagee an amount’ fqual to all amounts so
applied as a condition to the cure, if any, of such Event of
pefault in addition to fulfillment of any ofhe: required condi-

tions.

1.5.3 Unless and to the extent contestel Ly Mortgagor
in accordance with the provisions of subsection 1.5.,3, Mortgagor
shall timely pay, or cause to be paid, all lawful clains and
demands of mechanics, materialmen, laborers, governmen: ugencies
administering worker's compensation insurance, old age persions
and social security benefits and all other claims, judgments,
demands or amounts of any nature which, if unpaid, might resui:
in, or permit the creation of, a Lien on the Mortgaged Property or
any part thereof, or an the Rents or which might result in forfei-
ture of all or any part of the Mortgaged Property.

1,5.4 Mortgagor shall maintain, or cause to be main-
tained, in full force and effect all permits, certificates, autho-
rizations, consents, approvals, licenses, franchises or other
instruments now or hereafter required by any Governmental Author-
ity to operate or use and occupy the Premises and the Equipment
for its intended uses (collectively, "Permits®™; each, a "Permit").
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Unless and to the extent contested by Mortgagor in accordance with
the provisions of subsection 1.5.5 hereof, Mortgagor shall comply
with all requirements set forth in the Permits and all require-
ments of any law, ordinance, rule, regulation or similar statute
or case law (collectively, "Requirements of Law") of any Govern-
mental Authority applicable to all or any part of the Mortgaged
Property or the condition, use or occupancy of all or any part
thereof or any recorded deed of restriction, declaration, covenant
running with the land or otherwise, now or hereafter in faorce,
Mortgaqor =nall not initiate, join in, or consent to any change in
the zoning or any other permitted use classification of the Prem-
ises without-rae prior written consent of Mortgagee.

1.5.5 hMurtgager may at its own expense contest the
amount or applicability of any of the obligations described in
subsections 1.5.1, 1.5.3, 1.5.4 or 1.15,1 by appropriate legal
proceedings, prosecuticr of which operates to prevent the collec-
tion or enforcement thereni and the sale or forfeiture of the
Mortqgaged Property or any nart thereof to satisfy such obliga-
tions; provided, however, thzt in connection with such contest,
Mortgagor shall, at the option ot Mortgagee, have made provision
for the payment or performance of such contested cbligation on
Mortgagor's books if and to the eitent required by GAAP or depos-
ited with Mortgagee to hold for the benefit of Mortgagor a sum
sufficient to pay and discharge such obligation and Mortgagee's
estimate of ali interest and penalties related thereto or fur-
nished Mortgagee's title insurer with such security or indemnity
as it may require to insure the Lien of tliis Mortgage over and
against such contested obligation. Any such'deposit {and any
income earned thereon) not otherwise used to pay such cbligation,
interest or penalties shall be promptly returned %o Mortgagor,
Notwithstanding the foregoing provisions of this subsection 1.5.5,
(i) no contest of any such obligations may be pursued by Mortgagor
if such contest would expose Mortgagee or any Bank to any possible
criminal liability or, unless Mortgagor shall have furnisizd a
bond or other security therefor satisfactory to Mortgagee or such
Bank, as the case may be, any additional civil liability for tail-
ure to comply with such obligations and (ii) if at any time pay-
ment or performance of any obligation contested by Mortgagor pur-
suant to this subsection 1.5.5 shall become necessary to prevent
the delivery of a tax or similar deed conveying the Mortgaged
Property or any portion thereof because of nonpayment or nonper-
formance, Mortgagor shall pay or perform the same, in sufficient
time to prevent the delivery of such tax or similar deed or such
termination or forfeiture,

1.5.6 Mortgagor shall not take any action that could be
the basis for termination, revocation or denial of any insurance
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coverage required to be maintained under this Mortgage or that
could be the basis for a defense to any claim under any insurance
poelicy maintained in respect of the Premises or the Equipment and
Mortgagor shall otherwise comply in all respects with the require-
ments of any insurer that issues a policy of insurance in respect
of the Premises or the Equipment; provided, however, that Mortga-
gor may, at its own expense and after notice to Mortgagee,

(i) contest the applicability or enforceability of any such
requiremsnis by appropriate legal proceedings, prosecution of
which does not constitute a basis for cancellation or revocation
of any insurance coverage required under Section 1.7 hereof or
(ii) cause tre insurance policy containing any such requirement to
be replaced by o new policy complying with the provisions of
Section 1.7.

1.5.7 Mortgegor shall, promptly upon receipt of any
written notice regardiugy any failure by Mortgagor to pay or dis-
charge any of the obligations described in subsection 1.5.1,
1.5.3, 1.5.4 or 1.5,6, furnizh a copy of such notice to Mortgagee,

1.5.8 In the event-that the proceeds of any tax claim
are paid after Mortgagee has exercrized its right to foreclose the
Lien of this Mortgage, such procecds shall be paid to Mortgagee to
satisfy any deficiency remaining af:er such foreclosura. Mort-
gagee shall retain its interest in the proceeds of any tax claim
during any redemption period. The amoun’ of any such proceeds in
excess of any deficiency claim of Mortgagee shall reasonably
promptly be released to Mortgagor.

SECTION 1.6 Certain Tax Law Changes.  In the event of
the passage after the Qate of this Mortgage of ary iaw deducting (7]
from the value of real property, for the purpose of taxation, W
amounts in respect of any Lien thereon or changing in any way the ag
laws for the taxation of mortgages or debts secured by inortgages Eg
&
3

far state or local purposes or the manner of the collectiocii of any
such taxes, and imposing a tax, either directly or indirectlv, on
this Mortgage, any Interest Rate Agreement or any other Credit
Document, Mortgagor shall promptly pay to, for or on behalf oi
Mortgagee such amount or amounts as may be necessary from time to
time to pay such tax,

SECTION 1.7 Required Insurance Policies.

1.7.1 Mortgagor shall maintain in respect of the Prem-
ises and the Equipment the following insurance coverages:

(i) Physical hazard insurance on an "all risk"
basis covering, without limitation, hazards commonly
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covered by fire and extended coverage, lightning, wind-
storm, c¢ivil commotion, hail, riot, strike, water damage,
sprinkler leakage, collapse and malicious mischief, in an
amount equal to the full replacement cost of the Improve-
ments and all Equipment, with such deductibles as Mortgagee
may from time to time reasonably require, and, if Mortgagee
shall not have imposed any such requirements, with such
deductibles as would be maintained by a prudent operator of
property similar in use and configuration to the Premises
and lucated in the locality where the Premises are located,
*Full (replacement cost" means the Cost of Construction (as
hereina/t2r defined) to replace the Improvements and the
Equipment. 2xclusive of depreciation, excavation, founda-
tion and fcotings, as determined from time to time (but not
less frequent’y than once every twelve (12) months) by a
Person (as hereinafter defined) selected by Mortgagor and
reasonably acceptiaple to Mortgagee;

{ii} Comprehersive general liability insurance
against claims for bodily injury, death or property damage
oceurring on, in or abour the Premises and any adjoining
streets, sidewalks and passagevays, and covering any and
all claims, including, withcut limitation, all legal lia-
bility to the extent insurable imposed upon Mortgagee and
all court costs and attorneys' iecz, arising out of or con-~
nected with the possession, use, lfating, operation or con-
dition of the Premises with policy 1limits and deductibles
in such amounts as from time to time wculd be maintained by
a prudent operator of property similar in use and confiqu-
ration to the Premises and located in the locality where

the Premises are located;

(iii} Worker's compensation insurance as reouired by
the laws of the state where the Premises are locaed to
protect Mortgagor and Mortgagee against claims for iuiuries
sustained in the course of employment at the Premises:

(iv) Explosion insurance in respect of any boilers
and similar apparatus located on the Premises or comprising
any Equipment, with policy limits and deductibles in such
amounts as Mortgagee may from time to time require, and, if
Mortgagee shall not have imposed any such requirements, in
such amounts as would be maintained by a prudent operator
of property similar in use and configuration to the Prem-
ises and the Equipment and located in the locality where
the Premises and Equipment are located;
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(v) Business interruption insurance and/or loss of
*rental value" insurance covering one year of loss, the
term "rental value" to mean the sum of (a) the total esti-
mated gross rental income from tenant occupation of the
Improvements as furnished and equipped under Leases and
(b) the total amount of all other charges which are the
legal obligation of the tenants, lessees and sublessees of
the Premises under Leases;

(vi) If the Premises are located in an area identi-
fied by the Federal Emergency Management Agency as an area
having =pacial flood hazards pursuant to the National Flood
Insurance Act of 1968 or the Flood Disaster Protection Act
of 1973, each as amended, or any successor laws, flood
insurance witn policy limits and deductibles in such
amounts as Mcrigaqee may from time to time reasonably
require, and, if Mortgagee shall not have imposed any such
requirements, in such amounts as would be maintained by a
prudent operator of property similar in use and configura-
tion to the Premises znc located in the locality where the

Premises are located; arnd

(vii) Such other insuirance, against such risks and
with policy limits and deducuvibles in such amounts as Mort-
gagee may from time to time reguire, and, if no such
requirements shall have been impcs<d, in such amounts as
would be maintained by a prudent opeivator of property simi-
lar in use and configuration to the Fremises and located in
the locality where the Premises are located.

1.7.2 All insurance policies required by this
Section 1.7 shall be in form satisfactory to Moricsgee. All
insurance policies in respect of the coverages required by subsec-
tions 1.7.1(i), 1.7.1{iv), 1.7.1{v), 1.7.1(vi) and, if 2policable,
1.7.1(vii) shall be in amounts at least sufficient to prevent
coinsurance liability, and all losses thereunder shall be'payable
to Mortgagee, as loss payee, pursuant to a standard non-carcoibu- ,
tory New York mortgagee endorsement. All insurance policies- In e
respect of the coverages required by subsections 1.7.1(ii) ang, if
applicable, 1.7.1(vii) shall name Mortgagee as an additional
insured. FEach policy of insurance required under this Section 1.7
shall provide that it may not be reduced, cancelled, terminated or
modified in any manner that reduces the amount of coverage or dis-
continues the coverage of Mortgagee as loss payee or additional
insured, as applicable, without at least thirty (30} days' prior
written notice to Mortgagee and shall permit Mortgagee to pay any
premium therefor within thirty (30) days after receipt of any
notice stating that such premium has not been paid when due. All
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insurance policies required hereunder shall provide that all
losses thereunder shall be payable notwithstanding any act or neg-
ligence of Mortgagor or its agents or employees which otherwise
might have resulted in a forfeiture of all or a part of such
insurance payments. The policy or policies of such insurance or
certificates of insurance evidencing the required coverages, and
all renewals or extensions therecf, shall be delivered to Mort-
gagee. Settlement of any claim under any of the insurance poli-
cies referred to in this Section 1.7, if such claim involves (in
the reaconuble judgment of Mortgagee) loss in excess of $100,000
or more, £uAll require the prior written approval of Mortgagee,
and Mortgago: shall use reasonable efforts to cause each such pol-
icy to contain 5 provision to such effect.

1.7.3 X4t least ten {(10) days prior to the expiration of
any insurance polily required by this Section 1.7, a policy or
policies renewing or ‘extending such expiring policy or renewal or
extension certificates or-cther reasonable evidence of renewal or
extension and that the apolicable policies are in full force and
effect shall be delivered to Mortqgagee.

1.7.4 Mortgagor shall not purchase separate insurance
policies concurrent in form or coatributing in the event of loss
with those policies required to be-maintained under this
Section 1,7, unless Mortgagee is inciuded thereon as a named
insured and, if applicable, with loss jpayable to Mortgagee under
an endorsement containing the provisiong dsscribed in subsection
1.7.2. Mortgagor shall immediately notify Mortgagee whenever any
such separate insurance policy is obtained aid 'shall promptly
deliver to Mortgagee the policy or certificate evidencing such

insurance,

1.7.5 Mortgagor shall, immediately upon receipt of any
written notice of any failure by Mortgagor to pay any incurance
premium in respect of any insurance policy required to be main-
tained under this Section 1.7, furnish a copy of such notica -to

Mortgagee.

1.7.6 In the event that the proceeds of any insurance
claim are paid after Mortgagee has exercised its right to fore-
close the Lien of this Mortgage, such proceeds shall be paid to
Mortgagee to satisfy any deficiency remaining after such foreclo-
sure, Mortgagee shall retain its interest in the policies of
insurance required to be maintained pursuant to this Mortgage dur-

ing any redemption period.

SECTION 1.8 Failure To Make Certain Payments. If Mort-
gagor shall fail to perform any of the covenants contained in this
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Mortgage, including, without limitation, Mortgagor's covenants to
{i} pay the premiums in respect of all required insurance cover-
ages, (ii) pay taxes and assessments, (iii) make repairs,

(iv} discharge liens and encumbrances, or (v) pay or perform any
obligations of Mortgagor under the Leases, Mortgagee may, but
shall not be obligated to, make advances to perform such covenant
on Mortgagor's behalf, and all sums so advanced shall be included
in the Secured Obligations and, to the extent permitted by appli-
cable lav. shall be secured hereby. Mortgagor shall repay on
demand 4l) sums so advanced by Mortgagee on behalf of Mortgagor,
with interect at the Default Rate from date of payment by Mort-
gagee to the date of reimbursement, Neither the provisions of
this Sectioi 2.8 nor any action taken by Mortgagee pursuant to the
provisions of thiz Section 1.8 shall prevent any such failure to
observe any coverart contained in this Mortgage (after the expira-
tion of any applicable grace period) from constituting an Event of
Default. Mortgagee 5ba’l not be bound to inquire into the valid-
ity of any tax, lien cr imposition which Mortgagor fails to pay as
and when required hereby and which Mortgagor does not contest in
accordance with the terms lereof,

SECTION 1.9 Inspection. Mortgagor shall permit Mort-
gagee, by its agents, accountantr and attorneys, to visit and
inspect the Premises at such reascnshble times and upon reasonable

notice as may be requested by Mortgagee,

SECTION 1.10 Mortgagor To Ma:nvain Improvements. Mort-~
gagor shall not commit or suffer any wastz on the Premises or with
respect to any Equipment or make any change in the use of the
Premises or any Equipment., Mortgagor represepis and warrants that
(i) the Premises are served by all utilities reguired or necessary
for the current use thereof, {(ii) to the best of Yorigagor's
knowledge, all streets necessary to serve the Premiszs are com-
pleted and serviceable and have been dedicated and accepted as
such by the appropriate Governmental Authorities and
{iii) Mortgagor has access to the Premises from public reails suf-
ficient to allow Mortgagor and its tenants and invitees to/zanduct
its and their businesses at the Premises in accordance with-sound
commercial practices. Mortgagor shall, at all times, maintaia the
Premises and Equipment in good, safe and insurable operating
order, condition and repair and shall make all repairs, structural
or nonstructural, when necessary. Mortgagor shall (a) not alter
the occupancy or use of all or any part of the Premises without
the prior written consent of Mortgagee, and (b} do all other acts
which from the character or use of the Premises and Equipment may
be necessary or appropriate to maintain and preserve their value.
Mortgagor shall not remove, demolish or alter the design or struc-
tural character of any Improvement now or hereafter erected upon
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all or any part of the Premises, or permit any such removal, demo-
lition or alteration, without the prior written consent of Mort-
gagee, except that items constituting Equipment may be removed if
such removal is temporary and for the purpose of making repairs or
such items are immediately replaced with similar items of Equip-
ment having a value and utility for their intended purposes that
is not less than the value and such utility of the Equipment so

removed.
SECTION 1.11 Mortgaqor's Obliqations with Respect to

Leases.

1.11¢1 Subject to the provisions of Section 1,11.2
herein, Mortgage:d will manage and operate the Mortgaged Property
in a reasonably prudent manner and will not without the prior
written consent ¢i Mortgagee enter into any Lease of all or any

part of the Premises.

1.11.2 Mortgaqor shall not:

(i} receive or cclizct, or permit the receipt or col-
lection of, any rental or other payments under any Lease more
than one month in advance of the respective period in respect
of which they are to accrue, ¢xi:ept that (a) in connectien

with the execution and delivery of any Lease or of any amend-
ment to any Lease, rental payments thereunder may be col-
lected and received in advance in zn amount not in excess of
one month's rent and/or a reasonabie sesurity deposit may be
required thereunder and (b) Mortgagor inay receive and collect
escalation and other charges in accordancz with the terms of

each Lease;

(ii) assign, transfer or hypothecate (other than to
Mortgagee hereunder) any rental or other payment under any
Lease whether then due or to accrue in the future, ¢le inter-
est of Mortgagor as lessor under any Lease or the rents,
issues, revenues, profits or other income of the Mortgaued

Property;

(iii) enter into any Lease after the date hereof that
does not contain terms to the effect as follows:

{a) such Lease and the rights of the tenant there-
under {including, without limitation, any options to
purchase or rights of first offer or refusal} shall be
subject and subordinate to the rights of Mortgagee under
and the Lien of this Mortgage;
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(b) such Lease has been assigned as collateral
security by Mortgagor as landlord thereunder to Mort-
gagee under this Mortgage;

{c) in the case of any foreclosure hereunder, the
rights and remedies of the fenant in respect of any
obligations of any successor landlord thereunder shall
be limited to the equity interest of such successor
landlord in the Premises and any successor landlord
shall not (1) be liable for any act, omission or default
o’ any prior landlord under the Lease or {2) be required

irake or complete any tenant 1mprovements or capital
1mp.fvements or repair, restore, rebuild or replace the
demised nremises or any part thereof in the event of
damage, rasualty or condemnation or (3) be required to
pay any amounts to tenant arising under the Lease prior
to such sucressor landlord taking possession; :

{d) the *enant's obligation to pay rent and any
additional rent shkall not be subject to any abatement,
deduction, counterclzim or setoff as against any mort-
gagee or purchaser upon the foreclosure of any of the
Premises or the giving or granting of a deed in lieu
thereof by reason of a imnilord default occurring prior
to such foreclosure and su.h mortgagee or purchaser will
not be bound by any advance payments of rent in excess
of one month or any security denosits unless such secu-
rity was actually received {(or-in the case of a letter
of credit, was properly transferrid in negotiable form);

(e) the tenant agrees to attorn, et the optian of
Mortgagee or any purchaser of the Premises, upon a fore-
closure of the Premises or the giving or granting of a
deed in lieu thereof; and

(f} the tenant agrees to give notice to Mortgagee
of any default by landlord under the Lease and Mcrtqagee
shall have a reasonable time to cure, should Mortgugne
so elect, any default of landlord prior to tenant exer-
cigsing any rights of tenant to terminate or cancel such

Lease,

(iv) enter into any amendment or modification of any
Lease which would change the unexpired term therecf or
decrease the amount of the rents or other amounts payable
thereunder or impair the value or utility of the Mortgaged
Property or the security provided by this Mortgage;
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(v) enter into any further lease or sublease of the
property subject to any Lease without the prior written con-
sent of Mortgagee, unless such Lease is not amended in any
respect and the primary obligor under such Lease is not
released in any respect from its responsibilities and liabil-
ities under such Lease as a result of such lease or sublease;

(vi) terminate (whether by exercising any contractual
riolit of Mortgagor to recapture leased space or otherwise) or
permi* the termination of any Lease or accept surrender of
all or any portion of the space demised under any Lease prior
to the znil of the term thereof or accept assignment of any
Lease to Mortgagor unless:

{a) -the tenant under such Lease has not paid the
equivalent of two months' rent and Mortgagor has made
reasonable ¢fiorts to collect such rent; or

(b} Mortgagor shall deliver to Mortgagee an Offic-
er's Certificate s the effect that Mortgagor has
entered into a new-lLzase (or Leases) for the space cov-
ered by the terminated or assigned Lease with a term (or
terms) which expire{s) no earlier than the date on which
the terminated or assignc¢d Lease was to expire (exclud-
ing renewal options), and w#ith a tenant {or tenants)
having a creditworthiness {&s roasonably determined by
Mortgagor) sufficient to pay th: rent and other charges
due under the new Lease (or LeaSes), and the tenant(s)
shall have commenced paying rent, including all operat-
ing expenses and other amounts payalle under the new
Lease (or Leases) without any abatemen’ or concession:
or

LEVGGL.CE

(vii) waive, excuse, condone or in any manner aischarge
or release any tenants of or from the obligations .ri.such
tenants under their respective Leases or guarantors ot ten-
ants from obligations under any guarantees of the Leaset
except in the ordinary and prudent course of business with
due regard for the security afforded Mortgagee thereby.

1.11.3 Mortgagor shall timely perform and observe all
the terms, covenants and conditions required to be performed and
observed by Mortgagor under each Lease and shall at all times do
all things necessary to require performance by the lessee, fran-
chisee, licensee or grantee under each Lease of all obligations,
covenants and agreements by such party to be performed thereunder.
Mortgagor shall promptly notify Mortgagee of the receipt of any
notice from any lessee under any Lease claiming that Mortgagor is
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in default in the performance or observance of any of the terms,
covenants or conditions thereof to be performed or observed by
Mortgagor and will cause a copy of each such notice to be promptly
delivered to Mortgagee.

SECTION 1.12 fTransfer Restrictions. Except as provided
in Section 1.11, Mortgagor may not, without the prior written con-
sent of Mortgagee, further mortgage, encumber, hypothecate, sell,
convey or assign all or any part of the Mortgaged Property or suf-
fer any of-the foregoing to occur by operation of law or other-
wise. Notwithstanding the provisions of the foreqoing sentence,
so long as nc dvent of Default shall have occurred and be continu-~
ing, Mortgagor-ziiall have the right to suffer, in respect of the
Mortgaged Property, the Liens in respect of amounts payable or
obligations to be purformed by Mortgagor pursuant to subsections
1.5.1, 1.5.3 and 1.5.4; provided, however, that such amounts are
not yet due and payablz or are being contested in accordance with
the provisions of subsectiun 1.5.5. Each of the Liens and other
transfers permitted by this Section 1.12 shall in all respects be
subject and subordinate in ‘p:iority to the Lien and security
interests created and evidenced hereby except to the extent the
law or regqulation creating or authorizing such Lien provides that
such Lien must be superior to the Lien and security interest cre-
ated and evidenced hereby.

SECTION 1.13 Destruction; Conremnation,

1.13.1 Destruction; Insuraice Proceeds. If there
shall occur any damage to, or loss or destructinn of, the Improve-
ments, Equipment, or any part of any thereof (easch, a "Destruc-’
tion"), Mortgagor shall promptly send to Mortgagec a notice set-
ting forth the nature and extent of such Destruction. The pro-
ceeds of any insurance payable in respect of such Dettruction are
hereby assigned and shall be paid to Mortgagee. All sucCi pro-
ceeds, together with any interest earned thereon, less the amount
of any expenses incurred in litigating, arbitrating, compromising
or settling any claim arising out of such Destruction (the “Ket
Proceeds”), shall be applied in accordance with the provisions of
subsections 1,13.3, 1.13.4 and 1.13.65.

1.13.2 Condemnation; Assignment of Award. If there
shall occur any taking of the Mortgaged Property or any part
thereof, in or by condemnation or other eminent domain proceedings
pursuant to any law, general or special, or by reason of the tem-
porary requisition of the use or occupancy of the Mortgaged Prop-
erty or any part thereof, by any governmental authority, civil or
military (each, a "Taking"), Mortgagor shall promptly notify Mort-
gagee upon receiving notice of such Taking or commencement of
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proceedings therefor, Mortgagee may participate in any proceed-
ings or negotiations which might result in any Taking, and Mortga-
gor shall deliver or cause to be delivered to Mortgagee all
instruments requested by it to permit such participation. Mort-
gagee may be represented by counsel satisfactory to it at the rea-
sonable expense of Mortgagor in connection with any such partici-
pation., Mortgagor shall pay all reasonable fees, costs and
expenses incurred by Mortgagee in connection with any Taking and
in seeking and obtaining any award or payment on account thereof.
Any procecds, award or payment in respect of any Taking are hereby
assigned ard shall be paid to Mortgagee. Mortgagor shall take all
steps necezsary to notify the condemning authority of such assign-
ment. Such piuceeds, award or payment, together with any interest
earned thereon, isss the amount of any expenses incurred in liti-
gating, arbitratinj. compromising or settling any claim arising
out of such Taking (the "Net Award"), shall be applied in accor-
dance with the provisiras of subsections 1.13.3, 1.13.4 and
1.13.5.

1.23.3 Restoration. So long as no Event of Default
shall have occurred and be ¢oatinuing, in the event there shall be
a Net Awvard or Net Proceeds in an amcunt less than or equal to
$250,000, Mortgagor shall have tne'right, at Mortgagor's option,
to apply such Net Award or Net Pruceeds as Net Cash Proceeds in
accordance with the provisions of Section 3,02(B)}(a) of the Credit
Agreement or to perform a restoratior.each, a "Restoration”) of
the Premises and Equipment. In the evernt Mortgagor elects to per-
form a Restoration, Mortgagor shall give'written notice {each, a
"Restoration Election Notice"} of such electicr to Mortgagee
vithin 30 days after the date that Mortgagor isceives notice of
collection by Mortgagee of the applicable Net Pruceeds or Net
Award, as the case may be. In the event Mortgagerw Coes not
receive a Restoration Election Notice within such 3(-day pericd,
Mortgagee may apply any such Net Proceeds or Net Award-ield by
Mortgagee as Net Cash Proceeds in accordance with the provisions
of Section 3.02(B)(a) of the Credit Agreement or, at the aption of
Mortgagee, may continue to hold such Net Proceeds or Net ivard as
additional collateral to secure the performance by Mortgagor of
the Secured Obligations. 1In the event Mortgagor elects to perform
any Restoration contemplated by this subsection 1.13.3, Mortgagee
shall release such Net Award or Net Proceeds to Mortgagor as soon
as practicable following receipt of a Restoration Election Notice
but in no event more than 15 days following such receipt. Mortga-
gor shall, within 15 days following the date of its receipt of any
proceeds in respect of a Destruction or Taking, as the case may
be, commence and diligently continue to perform the Restoration of
that portion or portions of the Improvements and Equipment subject
to such Destruction or affected by such Taking so that, upon the
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completion of the Restoration, the Premises and Equipment wiil be
in substantially the same condition and shall be of at least equal
value and vtility for its intended purposes as the Premises and
Bquipment was immediately prior to such Destruction or Taking,
Mortgagor shall so complete such Restoration with its own funds to
the extent that the amount of any Net Award or Net Proceeds is
insufficient for such purpose.

1.13,4 Major Restoration., In the event there shall
be a Net Awvard or Net Proceeds other than as described in subsec-
tion 1.13,3. -Mortgagee shall have the option to apply such Net
Award or Net Proceeds, as the case may be, as Net Cash Proceeds in
accordance with the provisions of Section 3.02(B){a) of the Credit
Agreement or to-rzouire a Restoration of the Mortgaged Property.
In the event a Restoration is to be performed under this subsec-
tion 1.13.4, Mortgagee shall not release any part of the Net Award
or the Net Proceeds exrneut in accordance with the provisions of
subsection 1.13,5, and ‘Mortgagor shall, prior to commencing any
vork to effect a Restoration of the Premises and Equipment,
promptly (but in no event later than 30 days following any
Destruction or Taking) furnith to Mortgagee:

{i} complete plais and specifications {the "Plans
and Specifications”} for the Resturption;

(ii) a certificate {an "Architect’'s Certificate”)
of an independent, reputable architect cr angineer acceptabie to
Mortgagee and licensed in the state where the Premises is located
{(a) listing all permits and approvals requirzd by law in connec-
tion with the Restoration and (b) stating (I)-that all permits and
approvals required by law to commence work in conpection with the
Restoration have been obtained, (II} that the Planz and Specifica-
tions have been reviewed and approved by the signatory thereto,
(II1) such signatory's estimate (an "Estimate”) of tie costs of
completing the Restoration, and (IV) that upon completion, of such
Restoration in accordance with the Plans and Specificationus; . the
value and utility of the Premises and the Equipment will be
approximately equal to or greater than the value and utility
thereof immediately prior to the Destruction or Taking relating to

such Restoration; and

{iii)} 1if the Estimate exceads the Net Proceeds or
Net Award, as the case may be, a surety bond for, guarantee of, or
irrevocable letter of credit {a "Letter of Credit™) or other
irrevacable and unconditional commitment to provide funds {each, a
"Commitment™) for the payment of the excess cost of such Restora-
tion, payable to or in favor of Mortgagee, as Collateral Agent,
which bond, guaranty, Letter of Credit or Commitment (A) shall be
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- signed by a surety or sureties or guarantor(s), as the case may
be, acceptable to Mortgagee and, in the case of a Letter of Credit
or Commitment, shall be provided by a bank or other financial
institution having capital and surplus in excess of $500 million
as shown in its most recent available statement of financial con-
dition and (B) shall be in an amount not less than the excess of
the amount of the Estimate over the amount of the Net Award or Net
Proceeds, as the case may be, then held by Mortgagee for applica~
tion towzed the cost of such Restoration,

Mortgagee shall have the right to review and approve the
Plans and Sprcifications, Promptly upon any approval of the Plans
and Specificat’ons by Mortgagee, Mortgagor shall commence and dil-
igently continue ts perform the Restoration in accordance with
such approved Plang and Specifications. Mortgagor shall so com-
plete such Restoration with its own funds to the extent that the
amount of any Net Award or Net Proceeds is insufficient for such

purpose.

1.,13.5 Restoreiion Advances Following Destruction
or Taking of Mortgaged Propetiy. In the event Mortgagor shall be
required or permitted to perform ~-Restoration of the Premises and
Equipment as provided in subsection 1.13.4, Mortgagee shall apply
any Net Proceeds or the Net Award he)d by Mortgagee on account of
the applicable Destruction or Taking 't~ .the payment of the cost of
performing such Restoration and shall pay portions of the same,
from time to time, to Mortgagor or, at Mortgagee's option, exer-
cised from time to time, directly to the contractors, subcontrac-
tors, materialmen, laborers, engineers, architects, and other per-
sons rendering services or material for such Restoration, subject
to the following conditions:

(i) Each request for payment shall b= made on at
least 10 days' prior notice to Mortgagee and shall be @sccompanied
by an Architect's Certificate stating (a) that all the Res:tnration
work then completed has been done in compliance with the Fiuns and
Specifications, as approved by Mortgagee, and in accordance with
all provisions of law, (b) the sums requested are required to
reimburse Mortgagor for payments by Mortgagor to, or are due to,
the contractors, subcontractors, materialmen, laborers, engineers,
architects, or other persons rendering services or materials for
the Restoration, and that, when added to the sums, if any, previ-
ously paid out by Mortgagee, such sums do not exceed the cost of
the Restoration to the date of such Architect's Certificate,

(c} whether or not the Estimate continues to be accurate, and if
not, what the entire cost of such Restoration is then estimated to
be, and (d) that the amount of the Net Proceeds or Net Award, as
the case may be, remaining after giving effect to such payment
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will be sufficient on completion of the Restoration to pay for the
same in full (including, in detail, an estimate by trade of the

remaining costs of completion);

(ii) Each request faor payment shall be accompanied
by an opinion of counsel to Mortgagor, which shall be independent
counsel acceptable tc Mortgagee, or a title insurance policy,
binder or endorsement satisfactory to Mortgagee confirming that
{a) all tians (other than Prior Liens} covering that part of the
Restoration previously paid for, if any, have been waived and
{b) there nus not been filed with respect to all or any part of
the Premises any Lien (other than Prior Liens} which is not dis-
charged of reccsd and which could have priority over the Lien of
this Mortgage in Tespect of any part of the Secured Obligations;

and

{(iii) The final reguest for any payment after the
Restoration has been compieted shall be accompanied by an Archi-
tect's Certificate listing 211 certificates, permits, licenses,
waivers, other documents, ¢r any combination of the foregeing
required by law in connection-vwith or as a result of such Restora-
tion and stating that all of the zome have been obtained.

In the event that there =£n?ll be any surplus after
application of the Net Award or the le: Proceeds to Restoration of
the Improvements and the Equipment, such surplus shall be applied
as Net Cash Proceeds in accordance with Srction 3,02(B}(a) of the
Credit Agreement or, at the option of Mortgagce, shall be held by
Mortgagee as additional collateral to secure tb2 performance by
Mortgagor of the Secured Obligations.

SECTION 1.14 Alterations. Mortgagor snall not, without
the prior written consent of Mortgagee, make any addicion, modifi-
cation or change (each, an ™Alteration"), structural o
nonstructural, to the Premises that costs more to effect Lfvan
$100,000. Wwhether or not Mortgagee has consented to the m2king of
any Alteration, Mortgagor shall (i) complete each Alteraticn
promptly, in a good and workmanlike manner and in compliance with
211 applicable local laws, ordinances and requirements and
(ii) pay when due all claims for labor performed and materials
furnished in connection with such Alteration, unless contested in
accordance with the provisions of subsection 1.4.85.

SECTION 1.15 Hazardous Material,

1.15.1 Mortgagor represents and warrants that,
except as included in the due diligence information made available
or as othervise disclosed to Mortgagee, (i} it has obtained all
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permits, licenses and other authorizations which are required with
respect to the ownership and operation of its business and the
Mortgaged Property under any and all applicable Environmental
Laws, (ii) unless and to the extent contested by Mortgagor in
accordance with the provisions of subsection 1.5.5 hereof, it is
in compliance with all terms and conditions of the required per-
mits, licenses and authorizations, and is also in compliance with
Environmental Laws, including, without limitation, all other limi-
tations, vestrictions, conditions, standards, prohibitions,
requirements, obligations, schedules and timetables contained in
the Environmental Laws, (iii)} there is no civil, criminal or
administrativs action, suit, demand, claim, hearing, notice of
violation, investigation, proceeding, notice of demand letter
pending or threaterad against it or any subsidiary under the Envi-
ronmental Laws whichicould result in a material fine, penalty or
other cost or expense —and (iv) there are no past or present
events, conditions, ciirumstances, activities, practices, inci-
dents, actions or plans whivh Mortgagor reasonably expects may
interfere with or prevent zempliance with the Environmental Laws,
or which Mortgagor reasonably cxpects may give rise to any common
law or legal liability, includjsg, without limitation, liability
under the Comprehensive Environiertal Response, Compensation and
Liability Act of 1980, as amended, or any other Environmental Law
or related common law theory or whiCh ntherwise form the basis of
any claim, action, demand, suit, procesding, hearing or notice of
violation, study or investigation, based 'cn or related to the
manufacture, processing, distribution, use.-generation, treatment,
storage, disposal, transport or handling, or che emission, dis-
charge, release or threatened release into tie znvironment, of any
Hazardous Materials which could result in a fine, penalty or other
cost or expense.

1.15.2 Unless and to the extent contested by Mort-
gagor in accordance with the provisions of subsection 1.5,5 hereof
and except as included in the due diligence information weds
available or otherwise disclosed to Mortgagee, Mortgagor =nzll
(i} comply with any and all present and future Environmental jaws,
(ii) not release, store, treat, handle, generate, discharge or
dispose of any Hazardous Materials on, under or from the Mortgaged
Property in violation of or in a manner that Mortgagor reasonably
expects could result in any liability under any Environmental Law,
and (iii) take all necessary steps to initiate and expeditiously
complete all remedial, corrective and other action to eliminate
any such effect. In the event Mortgagor fails to initiate within
thirty {30) days after receipt of written notice from Mortgagee,
and thereafter continue with due diligence, activities reasonably
intended to satisfy the covenants in the preceding sentence, Mort-
gagee may, in addition to any other remedies set forth herein, as
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agent for and at Mortgagor's sole cost and expense, cause compli-
ance with the covenants and Mortgagor shall provide to Mortgagee
and its agents and employees access to the Mortgaged Property for
such purpose, The notice required by the preceding sentence shall
identify the condition or conditions that do not comply with the
covenants, along with the basis for alleging non-compliance with
reasonable specificity {the "Non-Compliance Notice”}. Any costs
or expenses incurred by Mortgagee for such purpose shall be imme-
diately 4ue and payable by Mortgagor and shall bear interest at
the Defaui® Rate. Mortgagee shall have the right at any time that
the Securef Dbligations are outstanding but not more than once
every year, ut the sole cost and expense of Mortgagor, to conduct
an environmental audit of the Mortgaged Property by such persons
or firms appointed by Mortgagee, and Mortgagor shall cooperate in
all respects in tha-conduct of such environmental audit, includ-
ing, without limitation, by providing access to the Mortgaged
Property and to all r¢nords relating thereto. To the extent that
any environmental audit identifies conditions which do not sat-
isfy the covenants of this subsection, Mortgagor agrees, within
thirty (30) days after receini of the Non-Compliance Notice, to
initiate and thereafter contiipie with due éiligence all reasonable
steps to correct any failure to czmoly with such covenants. Mort-
gaqgor shall indemnify and hold Mcrtaagee and each Bank harmless
from and against all loss, cost, diémige or expense {including,
without limitation, reasonable attoriieys' fees and disbursements
and the allocated costs of staff counsel}). that Mortgagee or such
Bank may sustain by reason of the assertinn against Mortgagee or
such Bank by any party of any claim relatino o such Hazardous
Materials on, under or from the Mortgaged Prope:ty or actions
taken with respect thereto as authorized hereurndnr. The foregoing
indemnification shall survive repayment of all Sccured Obligations
and any release or assignment of this Mortgage.

SECTION 1,16 Asbestos. Mortgagor shall not install nor
permit to be installed in or removed from the Mortgagea Picperty,
friable asbestos or any asbestos-containing material {colirc-
tively, "ACM") except in compliance with all applicable Envircn-
mental Laws, and with respect to any ACM currently present in. che
Mortgaged Property, Mortgagor shall promptly either (i} remove any
ACM which such Environmental Laws require to be removed, or
{ii) otherwise comply with such Environmental Laws with respect to
such ACM, all at Mortgagor's sole cost and expense. If Mortgagor
fails to initiate within thirty (30) days after receipt of written
notice from Mortgagee, and thereafter continue with due diligence,
activities reasonably intended to satisfy the ACM covenants in the
previous sentence, Mortgagee may, in addition to any other reme-
dies set forth herein, take whatever steps it deems necessary or
appropriate to cause compliance with the foreqoing ACM covenants
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and Mortgagor shall provide to Mortgagee and its agents and
employees access to the Mortgaged Property for such purpose. The
notice required by the preceding sentence shall identify the con-
dition or conditions that do not comply with the foregoing ACM
covenants, along with the basis for alleging non-compliance with
reasonable specificity. Any costs or expenses incurred by Mort-
gagee for such purpose shall be immediately due and payable by
Mortgagor and bear interest at the Default Rate. Mortgagor shall
indemnify and hold Mortgagee and each Bank harmless from and
against all loss, cost, damage and expense (including, without

- limitation, reasonable attorneys' fees and disbursements and the
allocated ccsts of staff counsel) that Mortgagee or such Bank may
sustain, as a-izsult of the presence of any ACM and any removal
thereof or complisnce with all applicable Environmental Laws. The
foregoing indemnifi:ation shall survive repayment of all Secured
Obligations and any release or assignment of this Mortgage.

SECTION 1.17° Bocks and Records, Other Information.

1.17.1 Mortgagotr shall keep proper books of record and
account, in which full, true a2 correct entries shall be made of
all dealings or transactions ot or in relation to the Mortgaged
Property and the business and affairs of the Mortgagor relating to
the Mortgaged Property. Mortgagee snd its authorized representa-
tives shall have the right at reasoneble times and upon reasonable
notice to examine the books and records »nf Mortgagor relating to
the operation of the Mortgaged Property.

1.17.2 Mortgagor shall, at any ard all times, within a
reasonable time after written request by Mortvasgee, furnish or
cause to be furnished to Mortgagee, in such manne:z and in such
detail as may be reasonably requested by Mortgagec, additional
information with respect to the Mortgaged Property.

SECTION 1,18 No Claims Against Mortgaqee. Nothing con-
tained in this Mortgage shall constitute any consent or rejuest by
Mortgagee, express or implied, for the performance of any dabor or
services or the furnishing of any materials or other property in
respect of the Premises or any part thereof, nor as giving Mortga-
gor any right, power or authority to contract for or permit the
performance of any labor or services or the furnishing of any
materials or other property in such fashion as would permit the
making of any claim against Mortgagee in respect thereof or any
claim that any Lien based on the performance of such labor or ser-
vices or the furnishing of any such materials or other property is
prior to the Lien of this Mortgage.
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SECTION 1.19 (tility Services., Mortgagor shall pay, or
cause to be paid, when due all charges for all public or private
utility services, all public or private rail and highway services,
all public or private communication services, all sprinkler sys-
tems, and all protective services, any other services of whatever
kind or nature at any time rendered to or in connection with the
Premises or any part thereof, shall comply in all material
respects with all contracts relating to any such services, and
shall do-all other things required for the maintenance and contin-
uance ct-zll such services to the extent required to fulfill the
obligaticiie set forth in Section 1,10.

ARTICLE I1

ASSIGNMENT OF LEASES; SECURITY AGREEMENT;
ASSIGNMENT AGREEMENT

SECTION 2.1 Ascignment of Leases, Rents, Issues and
Profits.

2.1.1 Mortgagor iébsclutely, presently and irrevocably
assigns, transfers and sets ov:r to Mortgagee, and grants to Mort-
gagee subject to the terms and conditions hereof, all Mortgagor's
estate, right, title, interest, claim and demand as landlord to
collect rent and other sums due under all existing Leases and any
other Leases, including, without limicution, all extensions of the
terms of the Leases (such assigned rigkts, "Mortgagor's Inter-
est"), as follows:

(i} the immediate and continuing :icht to receive and
collect Rents payable by all tenants or oier parties pursu-
ant to thg Leases;

{ii) all claims, rights, powers, privileges 2nd remedies
of Mortgagor, whether provided for in any Lease crv _urising by
statute or at law or in equity or otherwise, consegueat on
any failure on the part of any tenant to perform or ccuply
with any term of any Lease;

(iii} all rights to take all actions upon the happening
of a default under any Lease as shall be permitted by such
Lease or by law, including, without limitation, the commence-
ment, conduct and consummation of proceedings at law or in

equity; and

(iv) the full power and authority, in the name of Mort-
gagor or otherwise, to enforce, collect, receive and receipt
for any and all of the foregoing and to do any and all other
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acts and things whatsoever which Mortgagar or any landlord is
ar may be entitled to do under the Leases,

2,1.2 Any Rents receivable by Mortgagee hereunder,
after payment of all proper costs and charges, shall be applied to
all amounts due and owing under and as pravided in this Mortgage
and the Credit Agreement, Mortgagee shall be accountable to Mort-
qagor only for Rents actually received by Mortgagee pursuant to
this assigament. The collection of such Rents and the application
thereof siull not cure or waive any Event or Default or waive,
modify or afiesct notice of Event of Default or invalidate any act
done pursuani to such notice,

2.1.3 e long as no Event of Default shall have
occurred and be ceéncinuing, Mortgagor shall have a license to col-
lect and apply the Rents and to enforce the obligations of tenants
under the Leases., Immeilately upon the occurrence and during the
continuance of any Event &l Default, the license granted in the
immediately preceding serntence shall cease and terminate, with or,
to the extent permitted by luw, without any notice, action or pro-
ceeding or the intervention ©f 4 receiver appointed by a court.
Upon such Event of Default and during the continuance thereof,
Mortgagee may, to the fullest extent permitted by the Leases, (i)
exercise any of Mortgagor's rights wrder the Leases, (ii) enforce
the Leases, (i1ii) demand, collect, sue- for, attach, levy, recover,
receive, compromise and adjust, and maxe, execute and deliver
receipts and releases for all Rents or ocker payments that may
then be or may thereafter become due, owing £ payable with
respect to the Leases, and (iv) generally, co, zxecute and perform
any other act, deed, matter or thing whatsoever that ought to be
done, executed and performed in and about or witk respect to the
Leases, as fully as allowed or avthorized by Mortgagor's Interest.

2.1.4 Upon the occurrence and during the cojsitinuance of
an Bvent of Default, Mortgagor shall, at the direction ci Mort-
gagee, further authorize and direct the tenant under eacn'lease to
pay directly to, or as directed by, Mortgagee all Rents accruing
or due under its Lease without proof to the tenant of the occur-
rence and continuance of such Event of Default. Mortgagor hereby
authorizes the tenant under each Lease to rely upon and comply
with any notice or demand from Mortgagee for payment of Rents to
Mortgagee and Mortgagor shall have no claim against any tenant for
Rents paid by such tenant to Mortgagee pursuant to such notice or
demand.

LEtisLes

2.1.5 Mortgagor at its sole cost and expense shall use
~commercially reasonable efforts to enforce the Leases in accor-
dance with their terms. Neither this Mortgage nor any action or
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inaction on the part of Mortgagee shall release any tenant under
any Lease, any quarantor of any Lease cr Mortgagor from any of
their respective obligations under the Leases or constitute an
assumption of any such obligation on the part of Mortgagee. No
action or failure to act on the part of Mortgagor shall adversely
affect or limit the rights of Mortgagee under this Mortgage or,
through this Mortgage, under the Leases.

2.1.6 All rights, powers and privileges of Mortgagee
herein seuv forth are coupled with an interest and are irrevocable,
subject to the terms and conditions hereof, and Mortgagor shall
not take any-zction under the Leases or otherwise which is incon-
sistent with tlis Mortgage or any of the terms hereof and any such
action inconsisteint herewith or therewith shall be void. Mortga-
gor shall, from tim2 to time, upon request of Mortgagee, execute
all instruments ana fyurther assurances and all supplemental
instruments and take al}-such action as Mortgagee from time to
time may reasonably request in order to perfect, preserve and pro-
tect the interests intenced to be assigned to Mortgagee hereby.

2.1.7 Mortgagor sla.l not, unilaterally or by agree-
ment, subordinate, amend, modity, extend, discharge, terminate,
surrender, waive or otherwise change any term of any of the Leases
in any manner which would viclate i%is Mortgage. If the Leases
shall be amended as permitted hereby, they shall continue to be
subject to the provisions hereof withouc) the necessity of any fur-
ther act by any of the parties hereto.

2.1.8 Nothing contained herein skall operate or be con-
strued to (i) obligate Mortgagee to perform apy of the terms, cov-
enants or conditions contained in the Leases or. otherwise to
impose any obligation upon Mortgagee with respect to the Leases
(including, without limitation, any obligation arising out of any
covenant of quiet enjoyment contained in the Leases in_the event
that any tenant under a Lease shall have been joined as 7 party
defendant in any action by which the estate of such tenant- shall
be terminated) or (ii) place upon Mortgagee any responsibiiity for
the operation, control, care, management or repair of the
Premises.,

SECTION 2.2 Security Interest in Personal Property.

2.2.1 This Mortgage shall constitute a security agree-
ment and shall create and evidence a security interest in and Lien
upon all the Equipment and in all the other items of Mortgaged
Property in which a security interest may be granted or a common
lav pledge created pursuant to the Uniform Commercial Code as in

LEVSELTE




UNOFFICIAL COPY.

K -y > R f

-29-

effect in the state in which the Premises are located or under the
common law in such state {collectively, "Personal Property").

2,2.2 Upon the occurrence of any Event of Default, in
addition to the remedies set forth in Article [II, Mortgagee shall
have the power to sell the Personal Property in accordance with
the Uniform Commercial Code as enacted in the state in which the
Premises are located or under other applicable law. It shall not
be necessary that any Personal Property offered be physically pre-
sent at- any such sale or constructively in the possession of Mort-
gagee or the person conducting the sale.

2.4.3- Upon the occurrence and during the continuance of
any Event of Defaclt, Mortqgagee may sell the Personal Property or
any part thereof ut public or private sale with notice to Mortga-
gor as hereinafter provided. The proceeds of any such sale, after
deducting all reasonible- expenses of Mortgagee in taking, storing,
repairing and selling (he Personal Property {including, without
limitation, reasonable attorneys' fees and legal expenses}, shall
be applied in the manner s¢t forth in subsection 3.3.3. At any
sale, public or private, of h2 Personal Property or any part
thereof, Mortgagee may purchase any or all of the Perscnal Prop-
erty offered at such sale.

2.2.4 Mortgagee shall give'Mortgagor reasonable notice
of any sale of any of the Personal Propesrty pursuant to the provi-
sions of this Section 2.2. Notwithstanding the provisions of Sec~
tion 5.2, any such notice shall conclusiv<iy be deemed to be rea-
sonable and effective if such notice is mailed '‘at least five (5)
days prior to any sale, by first class or certified mail, postage
prepaid, to Mortgagor at its address determined. in accordance with
the provisions of Section 5.2.

ARTICLE III

EVENTS OF DEFAULT AND REMEDIES

SECTION 3.1 Events of Default. It shall be an Event of
Default hereunder if there shall have occurred and be continuing
an Event of Default under the Credit Agreement.

SECTION 3.2 Remedies in Case of an Event of Default.
1f any Event of Default shall have occurred and be continuing,
Mortgagee may at its option, in addition to any other action per-
mitted under this Mortgage or the Credit Agreement or by law,
statute or in equity, take one or more of the following actions:

I\n
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3.2.1 by written notice to Mortgagor, declare the
entire unpaid amount of the Secured Obligations to be due and pay-
able immediately;

3.2.2 personally, or by its agents or attorneys,
(i} enter into and upon and take possession of all or any part of
the Premises together with the books, records and accounts of
Mortgagor relating thereto and, exclude Mortgagor, its agents and
servants wholly therefrom, (ii) use, operate, manage and control
the Premises and the Equipment and conduct the business thereof,
(ii1) maintain and restore the Premises and the Equipment, (iv)
make all necessary or proper repairs, renewals and replacements
and such useful Alterations thereto and thereon as Mortgagee may
deem advisable, iv) manage, lease and operate the Premises and
carry on the business thereof and exercise all rights and powers
of Mortgagor with rcspect thereto either in the name of Mortgagor
or otherwise, or {vi) cnllect and receive all earnings, revenues,
rents, issues, profits und income of the Mortgaged Property and
every part thereof. Mortgagee shall be under no liability for or
by reason of any such taking of possession, entry, removal or
holding, operation or management except that any amounts so
received by Mortgagee shall be <pplied as follows:

FIRST: to pay reasonable zosts and expenses (includ-
ing, without limitation, reasonzbie attorneys' fees and
expenses) of so entering upon, taling possession of, hold-
ing, operating and managing the Morigeged Property or any
part thereof, and any taxes, assessmexis or other charges
which Mortgagee may consider necessary or desirable to pay,
and any other amounts due to Mortgagee;

SECOND: without duplication of amounts zpplied pursu-
ant to clause FIRST above, to pay all amounts of-the Secured
Obligations then due and owing, in accordance wiih_the pri-
ority of payments set forth in the Credit Agreement; and

LEPCELEE

THIRD: the balance, if any, to the Person lawfuliy
entitled to such amounts, if all conditions to the releate
of this Mortgage shall have been fulfilled, but if any such
condition shall not have been fulfilled, to be held by Mort-
gagee and thereafter applied to any future payments reguired
to be made in accordance with clauses FIRST and SECOND
above.

3.2.3 with or without entry, personally or by its
agents or attorneys, (i} sell the Mortgaged Property and all
estate, right, title and interest, claim and demand therein at one
or more sales in one or more parcels, in accordance with the
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provisions of Section 3.3, or {ii) institute and prosecute pro-
ceedings for the complete or partial foreclosure of the Lien and
security interests created and evidenced hereby; or

3,2.4 take such steps to protect and enforce its rights
whether by action, suit or proceeding at law or in equity for the
specific performance of any covenant, condition or agreement in
the Credit Agreement and the other Credit Documents, or in aid of
the execution of any power granted in this Mortgage, or for any
foreclosure hereunder, or for the enforcement of any other appro-
priate legsi or equitable remedy or atherwise as Mortgagee shall
elect..

SECTI®N 3.3 Sale of Mortgaged Property if Event of
Default Occurs; Proceeds of Sale.

3.3.1 1f aav Bvent of Default shall have occurred and
be continuing, Mortgagee may institute an action to foreclose this
Mortgage or take such otler action as may be permitted and avail-
able to Mortgagee at law or »n equity for the enforcement of the
Credit Agreement and realizatinrp on the Mortgaged Property and
proceeds thereon through power s5i sale or to final judgment and
execution thereof for the Secured Onligations, and in furtherance
thereof Mortgagee may sell the Morigaged Property at one or more
sales, as an entirety or in parcels, at such time and place, upon
such terms and after such notice thergcl as may be required or
permitted by law or statute or in equity Mortgagee may execute
and deliver to the purchaser at such sale’a conveyance of the
Mortgaged Property in fee simple and an assignnent or conveyance
of all Mortgagor's Interest in the Leases and ihe Mortgaged Prop-
erty, each of which conveyances and assignments shall coatain
recitals as to the Event of Default upon which tne oxecution of
the power of sale herein granted depends, and Mortgagor hereby
constitutes and appoints Mortgagee the true and lawtul sttorney in
fact of Mortgagor to make any such recitals, sale, assiigrment and
conveyance, and all of the acts of Mortgagee as such attariey in
fact are hereby ratified and confirmed. Mortgagor agrees <ilict
such recitals shall be binding and conclusive upon Mortgago: and
that any assignment or conveyance to be made by Mortgagee shall
divest Mortgagor of all right, title, interest, equity and right
of redemption, including any statutory redemption, in and to the
Mortgaged Property. The power and agency hereby granted are cou-
pled with an interest and are irrevocable by death or dissolution,
or otherwise, and are in addition to any and all other remedies
which Mortgagee may have hereunder, at law or in equity. So long
as the Secured Obligations, or any part thereof, remain unpaid,
Mortgagor agrees that possession of the Mortgaged Property by
Mortgagor, or any person claiming under Mortgagor, shall be as
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tenant, and, in case of a sale under power or upon foreclosure as
provided in this Mortgage, Mortgagor and any person in possession
under Mortgagor, as to whose interest such sale was not made sub-
ject, shall, at the option of the purchaser at such sale, then
become and be tenants holding over, and shall forthwith deliver
possession to such purchaser, or be summarily dispossessed in
accordance with the laws applicable to tenants holding over. In
case of any sale under this Mortgage by virtue of the exercise of
the powerz herein granted, or pursuant to any order in any judi-
cial procceding or otherwise, the Mortgaged Property may be sold
as an entirzty or in separate parcels in such manner or order as
Mortgagee in its sole discretion may elect. One or more exercises
of powers hercra granted shall not extinguish or exhaust such pow-
ers, until the encire Mortgaged Property is sold or all amounts

secured hereby arz paid in full,

3.3.2 In thaevent of any sale made under or by virtue
of this Article III, the ntire principal of, and interest in
respect of the Secured Oblications, if not previously due and pay-
able, shall, at the option'ol Mortgagee, immediately become due
and payable, anything in this Wortgage to the contrary
notwithstanding.

3.3.3 The proceeds of any sale made under or by virtue
of this Article III, together with ary other sums which then may
be held by Mortgagee under this Mortgage, whether under the provi-
sions of this Article III or otherwise, shall be applied as

follows:

FIRST: to pay the costs and expenses-incurred by Mort-
gagee in enforcing its remedies under this- Mirtgage;

LEVCE LT

SECOND: to pay the costs and expenses of .the sale and
of any receiver of the Mortgaged Property or any part
thereof appointed pursuant to subsection 3.5.2;

THIRD: without duplication of the amounts applied pur-~
suant to clauses FIRST and SECOND above, to pay all amouats
of the Secured Obligations then due and owing in accordance
vith the priority of payments set forth in the Credit Agree-

ment; and

FOURTH: the balance, if any, to the Person lawfully
entitled thereto (including Mortgagor).

3.3.4 Mortgagee {on behalf of any Bank or on its own
behalf) or any Bank or any of their respective Affiliates may bid.
for and acquire the Mortgaged Property or any part thereof at any
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sale made under or by virtue of this Article II1 and, in lieu of
paying cash therefor, may make settlement for the purchase price
by crediting against the purchase price the unpaid amounts
(whether or not then due) owing to Mortgagee, or such Bank in
respect of the Secured Obligations, after deducting from the sales
price the expense of the sale and the reasonable costs of the
action or proceedings and any other sums that Mortgagee or such
Bank is authorized to deduct under this Mortgage.

3,.3.5 Mortgagee may adjourn from time to time any sale
by it to be wade under or by virtue of this Mortgage by announce-
ment at the Lime and place appointed for such sale or for such
adjourned sale or sales, and, Mortgagee, without further notice or
publication, may meke such sale at the time and place to which the
same shalil be so &dinurned.

3.3.6 If the Premises is comprised of more than one
parcel of land, Mortgagee may take any of the actions authorized
by this Section 3.3 in respect of any or a number of individual
parcels,

SECTION 3.4 Additiconal Remedies in Case of an Event of
Defaylt.

3.4.1 Mortgagee shall be entitled to recover judgment
as aforesaid either before, after or durirg the pendency of any
proceedings for the enforcement of the pc¢cvisions of this Mort-
gage, and the right of Mortgagee to recover such judgment shall
not be affected by any entry or sale hereunder, or by the exercise
of any other right, power or remedy for the enrorcement of the
provisions of this Mortgage, or the foreclosure ci. or absolute
conveyance pursuant to, this Mortgage. In case ol proceedings
against Mortgagor in insolvency or bankruptcy or any' proceedings
for its reorganization or involving the liguidation of “its assets,
Mortgagee shall be entitled to prove the whole amount of ‘principal
and interest and other payments, charges and costs due i:_cespect
of the Secured Obligations to the full amount thereof withcat
deducting therefrom any proceeds obtained from the sale of the
vhole or any part of the Mortgaged Property; provided, however,
that in no case shall Mortgagee receive a greater amount than the
aggregate of such principal, interest and such other payments,
charges and costs {(with interest at the Default Rate} from the
proceeds of the sale of the Mortgaged Property and the distribu-
tion from the estate of Mortgagor,

3.4.2 Any recovery of any judgment by Mortgagee and any
levy of any execution under any judgment upon the Mortgaged Prop-
erty shall not affect in any manner or to any extent the Lien and
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security interests created and evidenced hereby upon the Mortgaged
Property or any part thereof, or any conveyances, powers, rights
and remedies of Mortgagee hereunder, but such conveyances, powers,
rights and remedies shall continue unimpaired as before.

3.4.3 Any moneys collected by Mortgagee under this
Section 3.4 shall be applied in accordance with the provisions of

subsection 3.3,3.
SECTION 3.5 Leqal Proceedings After an Event of

Default.

3.5.1  After the occurrence of any Event of Default and
immediately upon- the commencement of any action, suit or legal
proceedings to obiein judgment for the Secured Obligations or any
part thereof, or of any proceedings to foreclose the Lien and
security interest creared and evidenced hereby or otherwise
enforce the provisions of this Mortgage or of any other proceed-
ings in aid of the enforcewent of this Mortgage, Mortgagor shall
enter its voluntary appearance,in such action, suit or proceeding.

3,5.2 Upon the occurrence and during the continuance of
an Event of Default, Mortgagee shall be entitled forthwith as a
matter of right, concurrently or independently of any other right
or remedy hereunder either before or @fter declaring the Secured
Obligations or any part thereof to be duz.and payable, to the
appointment of a receiver without giving‘rotice to any party and
without regard to the adequacy or inadequacy uf any security for
the Secured Obligations or the solvency or insolvency of any per-
son or entity then legally or equitably liable xcr the Secured
Obligations or any portion thereof, Mortgagor hcreoy consents to
the appointment of such receiver, Notwithstanding the appointment
of any receiver, Mortgagee shall be entitled as pledoze to the
pessession and control of any cash, deposits or instruments at the
time held by or payable or deliverable under the terms ui the
Credit Agreement to Mortgagee,

3.5.3 Mortgagor shall not (i} at any time insist upun,
or plead, or in any manner whatsoever claim or take any benefit or
advantage of any stay or extension or moratorium law, any exemp-
tion from execution or sale of the Mortgaged Property or any part
thereof, wherever enacted, now or at any time hereafter in force,
which may affect the covenants and terms of performance of this
Mortgage, (ii) claim, take or insist on any benefit or advantage
of any law now or hereafter in force providing for the valuation
or appraisal of the Mortgaged Property, or any part therecf, prior
to any sale or sales of the Mortgaged Property which may be made
pursuant to this Mortgage, or pursuant to any decree, judgment or
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order of any court of competent jurisdiction, or (iii} after any
such sale or sales, claim or exercise any right under any statute
heretofore or hereafter enacted to redeem the property so sold or
any part thereof. To the extent permitted by appliicable law,
Mortgagor hereby expressly (i) waives all benefit or advantage of
any such lav or laws, including, without limitation, any statute
of limitations applicable to this Mortgage, {ii} waives and Mort-
gagee by acceptance of this Mortgage waives any and all rights to
trial by jury in any action or proceeding relating to the enforce-
ment of thys Mortgage, (iii) waives any objection which it may now
or hereafle: have to the laying of venue of any action, suit or
proceeding bLrought in connection with this Mortgage and further
waives and agires not to plead that any such action, suit or pro-
ceeding brought in-any such court has been brought in an inconve-
nient forum, and {iv) covenants not to hinder, delay or impede the
execution of any power granted or delegated to Mortgagee by this
Mortgage, but to sufier and permit the execution of every such
power as though no such law or laws had been made or enacted.

SECTION 3.6 Remg?ias Not Bxclusive., No remedy con-
ferred upon or reserved to Mc:taagee by this Mortgage is intended
to be exclusive of any other remedy or remedies, and each and
every such remedy shall be cumulétive and shall be in addition to
every other remedy given under thig Mortgage or now or hereafter
existing at law or in equity. Any delay or omission of Mortgagee
to exercise any right or power accruing on any Event of Default
shall not impair any such right or power ard shall not be con-
strued to be a waiver of or acquiescence in any such Event of
Default. BEvery power and remedy given by this liortgage may be
exercised from time to time concurrently or in¢ependently, when
and as often as may be deemed expedient by Mortgugze in such order
and manner as Mortgagee, in its sole discretion, iy elect. If
Mortgagee accepts any moneys required to be paid by Mortgagor
under this Mortgage after the same become due, such acreptance
shall not constitute a waiver of the right either to reguirs
prompt payment, when due, of all other sums secured by this Mort-
gage or to declare an Event of Default with regard to subsejuent
defaults. If Mortgagee accepts any moneys required to be paia by
Mortgagor under this Mortgage in an amount less than the sum then
due, such acceptance shall be deemed an acceptance on account only
and on the condition that it shall not constitute a waiver of the
obligation of Mortgagor to pay the entire sum then due, and Mort-
gagor's failure to pay the entire sum then due shall be and con-
tinye to be a default hereunder notwithstanding acceptance of such
amount onh account.




UNOFFICIAL COPY




UNOFFICIAL COPY

A

~36~

ARTICLE IV

CERTAIN DEFINITIONS

The following terms shall have the following respective
meanings:

"Cost of Construction™ means the sum, so far as it
relates tn the reconstructing, renewing, restoring or replacing of
the Improvaments, of (i) obligations incurred or assumed by Mort-
gagor or undertaken by tenants pursuant to the terms of the Leases
for labor, muterials and other expenses and to contractors, build-
ers and materielmen; (i1i) the cost of contract bonds and of insur-
ance of all kinds that may reasonably be deemed by Mortgagor to be
desirable or necessary during the course of construction; (iii)
the expenses incurred or assumed by Mortgagor for test borings,
surveys, estimates, ary< Plans and Specifications and preliminary
investigations therefor, and for supervising construction, as well
as for the performance of all other duties required by or reason-
ably necessary for proper Zenstruction; {(iv) ad valorem property
taxes levied upon the Premises during performance of any Restora-
tion; and (v) any costs or otiier charges in conrnection with
obtaining title insurance and counsel opinions that may be
required or necessary in connectiurn vith a Restoration,

"Governmental Authority" sheiy mean any federal, state,
local or foreign court, agency, authority, board, bureau, commis-
sion, department, office or instrumentalicy ~of any nature whatso-
ever or any governmental or quasi-governmen:al unit, whether now
or hereafter in existence, or any officer or zfiicial thereof,
having jurisdiction over the Mortgagor or the Ho:tgaged Property.

ARTICLE V

MISCELLANEQUS

SECTION 5.1 Severability. In the event any one or more
of the provisions contained in this Mortgage shall for any reason
be held to be invalid, illegal or unenforceable in any respect,
such invalidity, illegality or unenforceability shall not affect
any other provision of this Mortgage, but this Mortgage shall be
construed as if such invalid, illegal or unenforceable provision
had never been contained herein or therein, The invalidity of any
provision of this Mortgage in any one jurisdiction shall not
affect or impair in any manner the validity of such provision in
any other jurisdiction,
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SECTION 5.2 Notices. All notices, demands, instruc-
tions and other communications required or permitted to given to
or made upon any party hereto shall be in writing and shall be
personally delivered or sent by registered or certified mail,
pcstage prepaid, return receipt requested, or by a reputable cou-
rier delivery service, or by prepaid telex, TWA or telegram (with
messenger delivery specified in the case of a telegram), or by
telecopier, and shall be deemed to be given for purposes of this
Mortgage when delivered in person, received by telecopy or telex
or two (2) Business Days after depositing it in the United States
mail, registared or certified with postage prepaid and properly
addressed. Yrnless otherwise specified in a notice sent or deliv-
ered in accordsnce with the foregoing provisions of this Section
5.2, notices, aowands, instructions and other communications in
writing shall be ¢iven to or made upon the respective parties at
their respective aadresses (or to their respective telex, TWX or
telecopier numbers) indicated below:

If to Mortgagor:

ABC RAIL CORPORATICM

200 South Michigan Avenue
Chicago, Illinois 60604-2402
Attention: Deonald C. Machonald
Telephone: (312) 322-0360
Telecopier: (312) 322-0397

If to Mortgagee:

BANQUE INDOSUEZ, NEW YORK BRANCH
1230 Avciue of the Americas
New York, New York 10020

Attention: R, Haynes Chidsey
Telephone: (212) 408-5600
Telecopier: (212) 408-5958

SECTION 5.3 Covenants To Run with the Land. All ot . the
grants, covenants, terms, provisions and conditions in this Mort-
gage shall run with the Land and shall apply to, and bind the suc-
cessors and assigns of Mortgagor., If there shall be more than one
mortgagor, the covenants and warranties hereof shall be joint and
several.

SECTION 5.4 Captions; Gender and Number. The captions
and section headings of this Mortgage are for convenience only and
are not to be used to interpret or define the provisions hereof,
All terms contained herein shall be construed whenever the context
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of this Mortgage so requires, so that the singular inciudes the
plural and so that the masculine includes the feminine.

SECTION 5.5 Limitation on Interest Payable. It is the
intention of the parties to conform strictly to the usury laws,
whether state or federal, that are applicable to the transaction
of which this Mortgage is a part. All agreements between Mortga-
gor and Mortgagee whether now existing or hereafter arising and
vhether oral or written, are hereby expressly limited so that in
nc contingency or event whatsoever shall the amount paid or agreed
to be paid by Mortgagor for the use, forbearance or detention of
the money to 4% loaned under the Credit Agreement or any related
document, or fcc the payment or performance of any covenant or
obligation contained herein or in the Credit Agreement or any
related document, exceed the maximum amount permissible under
applicable federai or-state usury laws. If under any circum-
stances whatsoever fulfillment of any such provision, at the time
performance of such provision shall be due, shall involve exceed-
ing the limit of validity prescribed by law, then the obligation
to be fulfilled shall be redoced to the limit of such validity.

If under any circumstances Mortagagor shall have paid an amount
deemed interest by applicable law. which would exceed the highest
lawful rate, such amount that would be excessive interest under
applicable usury laws shall be applied to the reduction of the
principal amount owing in respect of (the Secured Obligations and
not to the payment of interest, or if such excessive interest
exceeds the unpaid balance of principal ard any other amounts due
hereunder, the excess shall be refunded io Meietgagor. All sums
paid or agreed to be paid for the use, forbearance or detention of
the principal under any extension of credit by ortgagee shall, to
the extent permitted by applicable law, and to ike extent neces-
sary to preclude exceeding the limit of validity prescribed by
lav, be amortized, prorated, allocated and spread frum the date of
this Mortgage until payment in full of the Secured Obligations so
that the actual rate of interest on account of such principal
amounts is uniform throughout the term hereof.

SECTION 5.6 Indemnification; Reimbursement. Mortgayor
agrees to indemnify, pay and hold harmless Mortgagee and each of
the Secured Parties and the officers, directors, employees, agents
and affiliates of Mortgagee and each of the Secured Parties
(collectively called the "Indemnitees"} from and against any and
all other liabilities, obligations, losses, damages, penalties,
actions, judgments, suits, claims, costs {including, without limi-
tation, settlement costs), expenses or disbursements of any kind
or nature vhatsoever (including, without limitation, the reason-
able fees and disbursements of counsel for such Indemhitees in
connection with any investigative, administrative or judicial
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proceeding commenced or threatened, whether or not such Indemnitee
shall be designated a party thereto}, which may be imposed on,
incurred by, or asserted against that Indemnitee, in any manner
relating to or arising out of this Mortgage, any Interest Rate
Agreement or any other Credit Document {including, without limita-
tion, any misrepresentation by Mortgagor in this Mortgage, any
Interest Rate Agreement or any other Credit Document} (the "indem-
nified liabilities™); provided that Mortgagor shall have no obli-
gation tr an Indemnitee hereunder with respect to indemnified lia-
bilities if it has been determined by a final decision {after all
appeals aid-the expiration of time to appeal) by a court of compe-
tent jurisdiccion that such indemnified liability arose from the
gross negligensze or willful misconduct of that Indemnitee, To the
extent that the undertaking to indemnify, pay and hold harmless
set forth in the preceding sentence may be unenforceable because
it is violative ¢f any law or public policy, Mortgagor shall con-
tribute the maximum prriion which it is permitted to pay and sat-
isfy under applicable ‘lavw, to the payment and satisfaction of all
indemnified liabilities incurred by the Indemnitees or any of
them. The obligations of Mrrtgagor contained in this Section 5.6
shall survive the terminaticn cf this Mortgage and the discharge
of Mortgagor's other obligations under this Agreement, any Inter-
est Rate Agreement and the other Credit Documents. Any amount
paid by any Indemnitee as to which such Indemnitee has the right
to reimbursement shall constitute Sezured Obligations secured by
the Mortgaged Property.

SECTION 5.7 Choice of Law, The terms and provisions of
this Mortgage and the enforcement hereof shall be governed by and
construed in accordance with the laws of the <rate in which the
Premises are located (except where the laws or conflict of laws
rules of such state would otherwise require).

SECTION 5.8 No Merger, The rights and estate created
by this Mortgage shall not, under any circumstances, ba L=ld to
have merged into any cther estate or interest now owned Or here-
after acquired by Mortgagee unless Mortgagee shall have corsented
to such merger in writing.

SECTION 5.9 Changes in Writing. This Mortgage may not
be modified, amended, discharged or waived in wheole or in part
except by an instrument in writing executed in accordance with the
Credit Agreement and signed by (i) Mortgagor, to the extent any
modification, amendment, discharge or waiver is sought to be
enforced against Mortgagor, and {ii} Mortgagee, to the extent any
modification, amendment, discharge or waiver is sought to be
enforced against Mortgagee.
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SECTION 5.10 No Credit for Payment of Taxes or Imposi-
tions. Mortgagor shall not be entitled to any credit against the
principal, premium, if any, or interest payable under the Credit
Agreement, and Mortgagor shall not be entitled to any credit
against any other sums which may become payable under the terms
thereof or hereof, by reason of the payment of any tax or other
impositions on the Mortgaged Property or any part thereof.

SECTION 5.1) Stamp and Other Taxes. Subject to the
provisicns nf subsection 1.5.5 relating to permitted contests,
Mortgagor shall pay any United States documentary stamp taxes,
with interest and fines and penalties, and any mortgage recording
taxes, with inizrest and fines and penalties, that may hereafter
be levied, imposei or assessed under or upon or by reason of this
Mortgage or the Sccured Obligations or any instrument or transac-
tion affecting or ‘relating to either thereof and in default
thereof Mortgagee may zdvance the same and the amount so advanced
shall be payable by Mortgagor to Mortgagee within ten (10) days
after demand therefor, tcaether with interest thereon at the

Default Rate.

SECTION 5.12 Estoppel Certificates. Mortgagor shall,
from time to time, upon thirty (3J) days' prior written request of
Martgagee, execute, acknowledge and dsliver to Mortgagee a3 cer-
tificate signed by an authorized offiZer or officers stating that
this Mortgage, the Credit Agreement, e2Ch Interest Rate Agreement
anéd the other Credit Documents are unmodiried and in full force
and effect (or, if there have been modificatinns, that this Mort-
gage, the Credit Agreement, such Interest Race Agreement or such
Credit Document, as applicable, is in full forae and effect as
modified and setting forth such modifications) and stating the
date to which principal and interest have been paid-on the Loans.

SECTION 5.13 Additional Security. Without nstice to or
consent of Mortgagor and without impairment of the Liern aud rights
created by this Mortgage, Mortgagee may accept (but Mortgagor
shall not be obligated to furnish) from Mortgagor or from ary
other Person or Persons, additional security for the Secured Cbli-
gations. Neither the giving of this Mortgage nor the acceptance
of any such additional security shall prevent Mortgagee from
resorting, first, te such additional security, and, second, to the
security created by this Mortgage without affecting Mortgagee's
Lien and rights under this Mortgage.

SECTION 5.14 Release. The Mortgaged Property shall be
released from the Lien of this Mortgage in accordance with the
provisions of the Credit Agreement or at such time as all Loans
and reimbursement cobligations in respect of Letters of Credit
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outstanding from time to time have been paid in full (without
regard to the obligations which survive the payment thereof) and
the Commitments of the Banks to make any Loan or issue any Letter
of Credit under the Credit Agreement shall have expired or been
sooner terminated. Mortgagee, on the written request and at the
expense of Mortgagor, will execute and deliver such proper instru-
ments of release and satisfaction or assignment as may reasonably
be requested to evidence such release or assignment, and any such
instrumert, when duly executed by Mortgagee and duly recorded by
Mortgagor in the places where this Mortgage is recorded, shall
conclusivziv evidence the release or assignment of this Mortgage.

SLCTION 5.15 Certain Expenses of Mortgagee. If any
action, suit or other proceeding affecting the Mortgaged Property
or any part thered? be commenced, in which action, suit or pro-
ceeding Mortgagee 'is made a party or participates or in which the
right to use the Mortcaged Property or any part thereof is threat-
ened, or in which it becrmes necessary in the judgment of Mort-
gagee to defend or uphold the Lien of this Mortgage (including,
without limitation, any actjon, suit or proceeding to establish or
uphold the compliance of the lmprovements with any Requirements of
Law), then all amounts paid o¢ incurred by Mortgagee for the
expense of any such action, suit/or other proceeding or to protect
its rights therein {whether or not it is made or becomes a party
thereto} or otherwise to enforce or-rZefend the rights and Lien
created by this Mortgage, shall be pai4 by Mortgagor upon demand
together with interest at the Default Ratp from the date of the
payment or incurring thereof to the date sr repayment, and any
such amount and the interest thereon shall De 3 Lien on the Mort-
gaged Property, prior to any right, or right to, interest in, or
claim upon the Mortgaged Property attaching or accruing subsequent
to or otherwise subordinate toc the Lien of this Mirtgage, and the
same shall be deemed to be secured hereby. All other amounts
paid, advanced or incurred by Mortgagee in order to serure and
protect the Lien of this Mortgage or other security providsd here-
under shall be a like Lien on the Mortgaged Property and k< deemed
to be secured hereby.

SECTION 5.16 Expenses of Collection. In the event this
Mortgage or any other instrument evidencing the Secured Obliga-
tions is placed in the hands of counsel for collection of any
amount payable hereunder or thereunder or for the enforcement of
any of the provisions hereof or thereof, Mortgagor agrees to pay
all reasonable costs associated therewith incurred by Mortgagee,
either with or without the institution of an action, suit or other
proceeding, in addition to all costs, disbursements and allowances
provided by law, all such costs to be paid upon demand, together
with interest thereon at the Default Rate from the date of notice
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or incurring thereof to the date of repayment, and the same shall
be deemed to be secured hereby.

SECTION 5.17 Business Days. In the event any time
period or any date provided in this Mortgage ends or falls on a
day other than a Business Day, then such time period shall be
deemed to end and such date shall be deemed to fall on the next
succeeding Business Day, and performance herein may be made on
such Business Day, with the same force and effect as if made on
such other day.

SECTION 5.18 Relationship. The relationship of Mort-
gagee to Mortgegor hereunder is strictly and solely that of lender
and borrower ana.tortgagor and mortgagee and nothing contained in
the Credit Agreemert, this Mortgage, any Interest Rate Agreement
or any other document or instrument now existing and delivered in
connection therewith o otherwise in connection with the Secured
Obligations is intended to create, or shall in any event or under
any circumstance be cons:crued as creating a partnership, joint
venture, tenancy-in-commeon, /ioint tenancy or other relationship of
any nature whatsoever between #urtgagee and Mortgagor other than
as lender and borrower and mortgacor and mortgagee.

SECTION 5.19 (oncerning dortgagee,

5.19.1 Mortgagee shali b» entitled to rely upon
any written notice, statement, certificale, order or other docu-
ment or any telephone message believed by it to be genuine and
correct and to have been signed, sent or mace Ly the proper per-
son, and, with respect to all matters pertaining to this Mortgage
and its duties hereunder, upon advice of counsel selected by it,

5.19.2 With respect to any of its rights and obli-
gations as a Bank, Mortgagee shall have and may exercige the same
rights and powers hereunder. The term "Banks," "Bank" oz any
similar terms shall, unless the context clearly otherwise indi-
cates, include Mortgagee in its individual capacity as a Bauak.
Mortgagee may accept deposits from, lend money to, and genercily
engage in any kind of banking, trust or other business with Mort-
gagor or any entity related to or affiliated with Mortgagor to the
same extent as if Mortgagee were not acting as collateral agent,

_ _ 5.19.3 Mortgagor shall recognize as the benefi-
ciary under this instrument any party who has succeeded to the

interest of Mortgagee pursuant to the terms of the Credit

. Agreement.,
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5.19.4 If any item of Mortgaged Property also con-
stitutes collateral granted to Mortgagee under any other deed of
trust, mortgage, security agreement, pledge or instrument of any
type, in the event of any conflict between the provisions of this
Mortgage and the provisions of such other deed of trust, mortgage,
security agreement, pledge or instrument of any type in respect of
such collateral, Mortgagee, in its sole discretion, shall select
which provision or provisions shall control.

5.19.5 Mortgagee may resign from the performance
of all its functions and duties hereunder at any time in accor-
dance with tp2 provisions of the Credit Agreement. Such resigna-
tion shall ¢ake effect upon the appointment of a successor Mort-
gagee pursuant iz the provisions of the Credit Agreement.

SECTION-3,20 Future Advances. This Mortgage may secure
future advances. The maximum aggregate amount of all advances of
principal under the Credi: Agreement that may be outstanding here-
under at any time is $4£,000,000.

SECTION 5.21 Mortgacee's Right To Sever Indebtedness.

5.21.1 Mortgagor/ acknowledges that (a) the Mort-
gaged Property does not constitutc ihe sole source of security for
the payment and performance of the Grzcured Obligations and that
the Secured Obligations are also secursC by property of Mortgagor
in other jurisdictions (all such property; collectively, the "Col-
lateral™), (b) the number of such jurisdictions and the nature of
the transaction of which this instrument is a part are such that
it would have been impracticable for the pariies to allocate to
each item of Collateral a specific loan amount ard to execute in
respect of such item a separate credit agreement cr interest rate
agreement and (c) Mortgagor intends that Mortgagee have the same
rights with respect to the Mortgaged Property, in foreclosure or
otherwise, that Mortgagee would have had if each item ‘of Collat-
eral had been secured, mortgaged or pledged pursuant to 4 separate
credit agreement or interest rate agreement, mortgage or security
document. In furtherance of such intent, Mortgagor agrees that
Mortgagee may at any time by notice (an "Allocation Notice") to
Mortgagor allocate a portion (the "Allocated Indebtedness") of the
Secured Obligations to the Mortgaged Property and sever from the
remaining Secured Obligations the Allocated Indebtedness. From
and after the giving of an Allocation Notice with respect to the
Mortqaged Property, the Secured Obligations hereunder shall be
limited to the extent set forth in the Allocation Notice and (as
so limited) shall, for all purposes, be construed as a separate
loan obligation of Mortgagor unrelated to the other transactions
contemplated by the Credit Agreement, any Interest Rate Agreement
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or any other Credit Document or any document related to either
thereof. To the extent that the proceeds on any foreclosure of
the Mortgaged Property shall exceed the Allocated Indebtedness,
such proceeds shall belong to Mortgagor and shall not be available
hereunder to satisfy any Secured Obligations of Mortgagor other
than the Allocated Indebtedness. In any action or proceeding to
foreclose the Lien of this Mortgage or in connection with any
pover of sale foreclosure or ather remedy exercised under this
Mortgage commenced after the giving by Mortgagee of an Allocation
Notice, ‘the Allocation Notice shall be conclusive proof of the
limits of ‘¢tha Secured Obligaticns hereby secured, and Mortgagor
may introducs, by way of defense or counterclaim, evidence thereof
in any such ‘aerian or proceeding.

5.%1.2 Mortgagor hereby waives to the greatest
extent permitted under law the right to a discharge of any of the
Secured Obligations unier any statute or rule of law now or here-
after in effect which provides that foreclosure of the Lien of
this Mortgage or other remedy exercised under this Mortgage con-
stitutes the exclusive mears for satisfaction of the Secured Obli-
gations or which makes unava!lawle a deficiency judgment or any
subsequent remedy because Mortgagee elected to proceed with a
pover of sale foreclosure or such other remedy or because of any
failure by Mortgagee to comply with-laws that prescribe conditions
to the entitlement to a deficiency judament. 1In the event that,
notwithstanding the foregoing waiver, ‘eav _court shall for any rea-
son hold that Mortgagee is not entitled to a deficiency judgment,
Mortgagaor shall not (a) introduce in any <iher jurisdiction such
judgment as a defense to enforcement against Mcrtgagor of any rem-
edy in the Credit Agreement, any Interest Rate Agreement or any
other Credit Document or (b} seek to have such 3udgment recognized
or entered in any other jurisdiction, and any suck jvdgment shall
in all events be limited in application only to the state or
jurisdiction where rendered.

LEVSELEE

5.21.3 1In the event any instrument in addition to
the Allocation Notice is necessary to effectuate the provisions of
this Section 5.21, including, without limitation, any amendmeit to
this Mortgage, any substitute promissory note or affidavit or cer-
tificate of any kind, Mortgagee may execute, deliver or record
such instrument as the attorney-in-fact of Mortgagor. Such power
of attorney is coupled with an interest and is irrevocable,

SECTION 5.22 Transfer Act. Mortgagor represents and
wvarrants to Mortgagee that the transaction contemplated in this
Mortgage is subject to and within the scope of the Illinois
Responsible Property Transfer Act of 1988 (765 ILCS Act 90) (the
*Act"}. Pursuant to subsection 4(b) of the Act, Mortgagor and
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Mortgagee hereby waive the time periods specified in subsection
§{(a) of the Act, and the parties hereto acknowledge that they are
each aware of the purpose and intent of the disclosure document
- required under the Act.
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IN WITNESS WHEREOF, Mortgagor has caused this Mortgage
to be duly executed and Qelivered under seal the day and year
first above written.

ABC RAIL CORPORATION,
Mortgagor

Name: D CHASHoLM MacDohad
Title: o pief FINANGAL ORRKCEL
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ACKNOWLEDGMENT

STATE OF NEW YORK )
; §S.:

COUNTY QOF NEW YORK
The foregoing Mortgage, Assignment of Leases, Securitg
Agreement gf Fixture Filing was acknowledﬁfdfﬁfﬁfrjiﬂe this
da{ of , o ot , 1993, by 0. CL.’s Jin Flec ffonm as
Chiet i ol ofCg of ABC Rail Corporation, a Delaware cor-
poration, ra behalf of the corporation.

al semEDZ Su.
Notary Public, Siie OF vy o o¥%

Wizhces my hand and offici
¢ ¥ . NO. 013’501582[’
My Commnission Expires: B uolified !E Suftolk County « ¢,
m_mls_ajon ired July £9, B9~

(67 R

Notary Publdc

o
¢
@
=
X
~J
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1316 Washington Street
Chicago Heights, Illinois

Schedule A

Lots 38, 29, 40, #i.and 42 in Block 1 in Subdivigion of that portiom of Lots 1 and 3 in

. Block 240 in Chicago Heights lying South of a line drawn 33 fest North of and parallel to
. the East and Wast cericor line of the South 1/2 of the Northwest 1/4 of Section 21,
Township 35 North, Raife 14, Bast of the Third Principal Meridian, in Cook County,

-~ Illincis.
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