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'ﬁSSIGNMENT OF FASEMENTS WITH COVENANTS AND
(6 M]Q_ RESTRICTIONS AFFECTING LAND

THIS ASSIGNMENT OF EASEMENTS WITH COVENANTS AND
RESTRICTIONS AFFECTING LAND ("Assignment") is made and entered into
as of the ___ day of October, 1933, by and among JOHN M. GILLEN, a8
Trustee of ''HE DESOTO, INC. PENSION PLANS REAL PROPERTY TRUST UNDER
TRUST AGREEMENT DATED OCTOBER 1, 1992 ("TRUST"), DESOTO, INC., a
Delaware corporatlon ("DESOTO"), and INSTITUTE OF GAS TECHNOLOGY,
an Illinols not-for-profit corporation ("INSTITRWEY) ercornisg 497,50

THOGIT  TRAN 7449 10/12/93 10104900
W ITNESSETIH: ML ¢ WM-GT B 145354

L0 uRTY BECORDER

-

WAL-MART  STORES, INC,, a Delaware corporation
("WAL-MART"), {8’ the owner of the real estate described in
Exhibit "A" attached hereto and incorporated hereln by reference
(hereinafter referred o as "Tract 1"). DESOTO is the owner of the
real estate described in Exhibit "“B" attached hereto and
incorporated herein by| reference (hereinafter referred to as
"Tract 2"). TRUST is the cwner of the real estate descrlbed in
Exhlbit "C" attached hereto(and incorporated herein by reference
(hereinafter referred to as < “Tract 3"}. WAL-MART, DESQTO and
TRUST agreed to all of the terms and provisions set forth in that
certain Easements With Covenanta-2:d Restrictions Affecting Land
dated May 10, 1993 (hereinafter retcrred to as the "Agreement"}, a
copy of which is attached hereto as ©abibit "D" and incorporated
herein by reference. TRUST hag the 'right to commence the
enforceability of the Agreement pursuant to the terms and
provisions of that certain Memorandum of Ajreement dated May 10,
1993 and recorded in the Qffice of the Recoucer of Deeds of Cook
County, Illincis as Document No. 93466415 (the -'"Memorandum"), a
copy of which is attached is attached hereto as Exhibit "D" and
incorporated herein by reference.

DESOTO and TRUST are conveying Tract 2 anc Tract 3 to
INSTITUTE and desire to assign to INSTITUTE theifr iespective
rights, title and interest in, to and under the Agreewsnt and

Memorandum.
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1. Agssignment of Rights. TRUST AND DESOTO hereby
jointly and severally assign, transfer, convey and set over to
INSTITUTE all of their respective rights, duties and obligations
in, to and under the Agreement and the Memorandum. INSTITUTE hereby
accepts the foregoing assignment and hereby assumes and agrees to
be bound by all of the terms and provisions of the Agreement and
Memorandum from and after the date hereof. TRUST AND DESOTO heraby
represent and warrant to INSTITUTE that neither party has exercised
any of their respective rights under the Memorandum or Agreement.
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2, Binding Effect. It i» agreed and understood that
this Assignment shall ba bhinding upon and inure to the beneflit of
TRUST, DESOTO, INSTITUTE, and thelr respective successors and

asglgns,

IN WI'NESS WHEREOF, the partles have caused this
Memorandum to be duly exocuted as of the day and year first above
written,

‘HE DESOTO, INC. PENSION PLANS
REAL PROPERTY TRUST UNDER TRUST

AGREEMENT DATED OCA'OBER 1, 1992
4 %;, i(/nh '

ER

JCHN Mf GILLEN, 'TRU

DESOTO, INC., & Delaware
corporation

ATTEST: By!

INSTITUTE OF GAS TECHNOLOGY, an
Illirols not-for-proflit
corpacatian

ATTEST:

Its:

THIS INSTRUMENT PREPARED BY PERMANENT INDEX NOS.:
AND~RETURN-TO~
08-25-203-019

Harold §. Dembo 08-25-201-007
Katz Randall & Welnberg
Suite 2300 ADDRESS:

200 N, LaSalle Street
Chicago, Illinois 60601 1700 §. Mount Prospect Road

Des Plaines, Illinois
,W—w‘fv'. (it éﬂ‘
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2. Binding Effect. It is agreed and understood that
this Assignment shall be binding upon and lnure to the benefit of
TRUST, DESOTO, INSTITUTE, and their respective successors and
assigns.

IN WITNESS WHEREOF, the parties have caused this
Memorandum to be duly executed as of the day and year first above
written.

THE DESOTO, INC. PENSION PLANS
REAL PROPERTY TRUST UNDER TRUST
AGREEMENT DATED OCTOBER 1, 1992

JOHN M, GILLEN, TRUSTEE

DESOTO, INC., Delaware

corporation ‘ /<:
W24

ATTEST: T/ Kbt N 7 AN
Te8? __ (o " C vy bt

/ :
Lt s E;;&é;ﬁ,
Its: gér.e.-u:?;f.,

INSTITUTE OF GAS TECHNOLOGY, an
Il 4hols nct-for-profit
corprration

S INSTRUMENT PREPAR PERMANENT INDEX NOS.:

08-25-203-019
08-25-201-007

ADDRESS:

1700 8. Mount Prospect Road
Des Plaines, Illinois

HED/ 701591 1077191 4105w
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county oF e Fetr i€

1, .D/?ﬁp»ﬁ&b¢?/ﬁ» il Notary Public

in and for the said County, in the State aforesaid, DO HEREBY
CERTIFY that JOHN M. GILLEN, TRUSTEE OF THE DESOTO, INC, PENSION
PLANS REAL PROPERTY TRUST UNDER TRUST AGREEMENT DATED OCTOBER 1,
1992, is personally known to me to be the same person whose name is
subscribed to the foregoing instrument as such Trustee of said
Trust, appeared before me this day in person and acknowledged that
he signéd-and delivered the said instrument as his own free and
voluntary-ast and as the free and voluntary act of said Trust for
the uses and purposes thereln set forth,

.

GIVER under my hand and notarial seal thiséfﬁh day of

Qctober, 1993.
. 7

NotarytPublic

STIPHANIE T, JOANNOU
Notary Publle, Stata nl New York
Mo, AHBARS
Qualliad 1n Noasgn County .;,'.’ 4
Commieston Explres Fab, 1, 10..‘.,}'

")

FEGHIS

HOD/70759.1 10/2/%7  1lildam




UNOFFICIAL COPY, |

STATE OF ’L\\\M\g )

)

county oF __(pal )
1, ¥\G10\&,5 X>QU%M' . & Notary Public

in and for theq said Cgunty, in the Stata £?reaa1d, DO HEREBY
CERTIFY, that YjﬁﬁgiiiT?%EMEXi&' as _Vug - da My
and b\nﬁ@ A0 as Secretary

of DESOTO, INC., a Delaware corporation, are personally known to me
to be the same persons whoga names are subscribed to the foregoing
instrument as such _\AL0 - \ htwiMb~ and Secretary
of sald Torporation, reupectivaly, appeaxed before me this day in
person and-acknowledged that they signed and delivered the said
instrument as their own free and voluntary act and as the free and
voluntary ack of sald Corporation for the uses and purposes therelin
get forth; and zald Secretary did then and thsre
acknowledge that fa)he, as cuastodian of the corporate seal of said
Corporatlon did affix the corporate seal of sald Corporation to
sald instrument &8 hia (her) own free and voluntary act and as the
free and voluntary acc of sald Corporation, for the uses and

purposges therein set forcth. -~
GIVEN under my hand and actarlal seal thia,] T day of October,
1993,
Notazy PublI& )

(o
fos
)
e
b
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HBD/7075%.1 10/3/93 11, 20am 4
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EXHIBIT "A"
TRACT 1

Lot 2 in DeSoto Subdiviasion being a subdivision of the
Northeast 1/4 of the Northeast 1/4 of Section 25, (except the
West 451.72 feet thereof and excepting that portion taken for
Mount Prospect Road), all in Township 41 North, Range 11, East
of the Third Principal Meridian, in the City of Des Plaines,
in Cook County, Illinois, according to the plat thereof
recorded on June 18, 1993, as Document No. 93466413,

Commonly known as the Southwest corner of Mount Prospect Road and
Qakton Siraet, Deg Plaines, Illinois

Permanent lpdax Nos.: 08-25-201-004 & part of 08-25~201-007

Hap/707%9.1 10/6/93 1103pm 6
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EXHIBIT "B*
TRACT 2

The East 832.0 feet of the North 600 feet of the South East
1/4 of the North East 1/4 of Section 25, Township 41 North,
Range 11 East of the Third Principal Meridlan (except from
gald tract Harry Wille’s Subdivision of the West 400 feet of
the East 832 feet of the North 200 feet of said Sectionj all
in Cook County, Illinols, except that part taken for road by
deed registered as Document Number 3408383,

Permanent Index No.: 08-25-203-019

HBL/T0T59. 0 1043493 111 10sm
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EXHIBIT "C"
TRACT 3

Lot 1 In DeSoto Subdlivislon bheing a subdivision of the
Northeaat 1/4 of the Northeast 1/4 of Section 25, {except the
west 451,72 feet thereof and excepting that portion taken for
Mounl Prospect Road), all in Township 41 North, Range 1ll, East
of the Third Principal Meridian, ln the City of Des Plalines,
in Cook County, Illineis, according to the plat thersof
recorded on June 18, 1993, as Document No., 93466413,

Commoniy-known as 1700 South Mount Prospect Road, Des Plalnes,
Illinois

Permanent Indnx Nos.: part of 08-25-201-007

RBD/TILTI 10/2793 11:30z2m
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EXHIBIT "D"
MEMORANDUM OF AGREEMENT AND
EASEMENTS WITH COVENANTS AND RESTRICTIONS

AFFECTING LAND

LEI PR bR ) 107333 11(10am 9
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" TH15 MEMORANDUM, PF AGREEMENT ("Memorandum") is made and
entered into as of the ) day of 3 » 1993, by and among
DESQTO, INC. PENSION PLANS REAL PROPERTY TRUST UNDER TRUST
AGREEMENT DATED OCTOBER 1, 1992 {"TRUST"), DESOTO, INC., a Delaware
corporation ("DESOTO") and WAL-MART STORES, INC., & Delaware

corporation ("WAL-MART"). .
- DEPT-01 KECORDING - $73.

o THE53STRAM 3074 D6/18/93 1029301

-~ 43501 % -
. 00K COUNTY RC%RDaéé“ s

¢AL-MART ie the owner of the real eatate described in
Exhibit "A" ottached hereto and incorporated herein by reference
(hereinafter ivferred to as "Tract 1”). DESOTO is the owner ol the
real estate escribed 4in Exhibit "B" attached hereto and
incorporated hersin by reference (hereinafter referred to as "Tract
2"), TRUST i8 the ~wner of the real estate described in Exhibit
"Cc" attached herets and incorporated herain by reference
(hereinafter referrec-¢o as "Tract 3"), The parties have agreed
to all of the termes anu provisions set forth in that certain
Easements With Covenants \nc Restrictions Affecting Land dated even
date herewith (herelnafter relexred to as the "Agreement'), a copy
of which 1s attached hereto &z Zxhibit "D" and incorporated herein
by reference. The definitions of the terms used in this Memorandum
are as sget forth in the Agreemen:.

YFXINESBSBETIM:

é§79/-‘¢3§€§4(

75

CYVPI93, L6

1., The Agreemgnt. Pursuunt to the Agreement, the
parties shall grant to each other, intef 4lia, reciprocal easements
for ingress and egress, subject, howevel, to certain restrictions
and limitatione on the uese of each respeciive parcel, all upon such
terms, provisions, conditions and agreemenis #a set forth in the
Agreament, From and after the Effective Date, 7TwJST shall have the
right to construct, at its sole cost and expense, nut more than two
(2) curb cuts between Tract 1 and Tract 3 in oraor to effectuate
the reciprocal easements of ingress and eyress betwavn the parcels
as set forth in the Agreement. The location of the curb cuts shall
require WAL-MART's consent which shall not be unisssonably
withheld. All curb cuts shall comply with all applicable faderal,
state and local laws, ordinances and regulations. WAL~MART =hall
be responsible for any costs incidental to making Trace 1
acceasible for vehicular and pedestrian traffic pursuvant to the

Agreement,

P
N
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2. Term of Agreement. The term, effectiveness and
enforceability of the Agreement shall commence as of a date
selected by TRUST in the event TRUST elects to utilize Tract 3
(hereinafter referred to as the "Effective Date"), provided,
however, TRUST records in the Office of the Recorder of Deeds of
Cook County, Illinois a notice of the Effective Date of the

73

RrD/8833e
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Agreement. A true and correct copy of sald notice shall be
delivered to all of the other parties to the Agreement in
accordance with the terma and provisions of the Agreement,
Notwithstanding anything herein to the contrary, TRUST's right to
establish the Effective Date shall continue for a term of seventy-
five (75) years from the date hereof, after which time it shall b
automatically extended for one (1) successive period of twenty (24)
years each, unless terminated within one hundred eighty (180) days
of the expiration of the initfal seventy~five (75) year term or any
extension thereof by an instrument recorded by the parties hereto,
or a8 otherwise provided i{in the Agreement. If terminated, neither
party shall have the right to reinstate the Effective Date,

3. Purpose. The purpose of this instrument is to give
notice of -the reciprocsl easements and use restrictions to be
created by cre Agreement on the Effective Date and of the existence
of such Agrerment which, together with this instrument, constitutes
the agreement snong the parties hereto.

. Birding Effect. It is agreed and understood that
this Memorandum and “he Agreement shall be binding upon and inure
to the benefit of TRUST, DESOTO, WAL-MART, and thelr respective
successors and assigns.

5. Entire Agresrsnt. This Memorandum, together with
Exhibits "A" through "D" {nclusive, contains all of the terms,
conditions and covenants betwe2n the parties and no modifications,
walvers or variations of this Mamocrandum shall be binding unless
made in writing and signed by the psrty against whom the same is

sought to be enforced. This Memorandum supersedes and takes the
place of any and all previously wcicten or oral agresments,
represgentationg or negotiations concerning the subject matter

hereof.

6. Modification Provisions. Except as set forth in the

Agreement, this Memorandum may not be moditisd - in any respect
whatsocever, or rescinded in whole or in part, except with the
consent of all nf the owners of Tract 1, Tract 2 ani Tract 3, and
then only by written instrument duly executed and ackaovledged by
all of said owners, and duly recorded in the office of the Recorder
of Deeds of Cook County, Illinois.

7. Governing Law. This Agreement shall be goverred and
controlled as to validity, enforcement, interpretation,
construction, effect and in all other respects by the laws of the
State of Illinois.

8. Severabjlity. The invalidity of any provision of
this Memorandum shall not affect the valldity of any other
provision of this Memorandum or the remaining portion of the

applicable provision.

nsn/ 35310
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9. Counterpartg. This Agreement may be exacuted in
multiple counterparts, each of which shall be deemed to be an
original, and all such counterparts shall constitute but one

instrument,

IN WITNESS WHEREOF, the parties have caused this
Memorandum to be duly executed as of the day and year first above

written.

THE DESOTO, INC. PENSION PLANS
REAL PROPERTY TRUST UNDER TRUSBT
AGREEMENT DATED QCTOBER 1, 1992

Thofote

JPHN M. GILLEN, TRUSTEE

DESOTO, INC., a Dalaware
corporation

oy Lopne 5 Samle

Its:

ATTEST:

Ite: ATSispr

APL-MART  STORES, INC.,
Leinware corporation

0
o)
1"
N
0
)

Y

By:
Its:

ATTEST:

Its:

THIS INSTRUMENT PREPARED BY PERMANENT INDEX NOS. éf
o

AND RETURN TO: .
08-25-201-004 H
~h

Harcld S§. Dembo 08-25-201-007
Katz Randall & Weinberg ‘ é:
Suite 2300 ADDRESS: L
200 N. LaSalle Street
Chicago, Illinois 60601 1700 8. Mount Prospect Road

Des Plaines, Illinois

20D/553)¢
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9. Counterparis. Thiu Ad&e&me t may he executed in
multiple counterparts, each of which shall be deemed to be an
original, and all such counterparts shall constitute but one
inatrument.

IN WITNESS WHEREOF, the parties have caused this
Memorandum to be duly executoed as of the day and year first above

written.

THE DESOTO, INC. PENSION PLANS
REAL PROPERTY TRUST UNDER TRUST
AGREEMENT DATED OCTOBER 1, 1992

JOHN M. GILLEN, TRUSTEE

DESOTO, INC., a Delaware
corporation

By:
Its!

wAL~-MART  STORES, INC.,
Palavware corporation

ATTEST: By: éz&fﬁ\/

I8 shlad Y M

THIS INSTRUMENT PREPARED BY PERMANENT INDEX NOS,

AND RETURN TO:
08-25-201~-004

Harold S. Dembo 08-25-201-007
Katz Randall & Weinberg
Sulte 2300 ADDRESS:

200 N, LaSalle Street
Chicago, Illinols 6069{. 1700 B, Mount Prospect Road
e, Des FPlaines, lllinois

nn/EE2NN
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STATE OF Jtue’ %v'/}:
COUNTY OF M%é

I, c{’éﬁ@“-—/df”?”‘% , & Notary Public

in and for the sd&fd County, in the State aforesaid, DO HEREBY
CERTIFY that JOHN M. GILLEN, TRUSTEE OF THE DESOTO, INC. PENSION
PLANS REAL PROPERTY TRUST UNDER TRUST AGREEMENT DATED OCTORER 1,
1992, is personally known to me to be the same person whose name is
subscribed to the foregeing instrument as such Trustee of said
Trust, arovared before me this day in person and acknowledged that
he signed znd delivered the said instrument as his own free and
voluntary act and as the free and voluntary act of said Trust for
the uses ana purposes therein set forth.

/2%
/$9 GIVEN aprder my hand and notarial seal this day of
Sy , 1303,

o opitenee 7 ey ma

Notaky PUbLEC A 1. 10ANNOU

Notery Public, Btate of Now York
Ounlifl 5‘?’ ‘rf'mac nty
unlifiad (n Nassau Cou
Cemmissinn Explren Feb, 4, !9..?' /

350/5523) 4

Gt IStn

SI¥Sy.06
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statz oF Z(Lingil )

)
COUNTY OF lﬂﬁﬂﬁ;___ }

1, Dera T Strane
, & Notary Public in and for Ere sz}d County, in the State
atoresaid, DO HEREBY CERTIFY that _ (] & £iSele ,
as 1268 President and M HOSorid , a8
Asat Secretary of DESOTO, INC., a Delavware corporation, are
personally known to me to be the same persons whOB® names are

subscribed to the fgreg?inq instrument as such Lice
President and L5 Secretary of sajd Corporation,
respecuively, appeared before me this day in person and
acknowleupad that they signed and delivered the sajd instrument as
thelr own Zra® and voluntary act and as the free and voluntary act
of said Corpoietion for the uses and purposes therein set forth;
and said P A Secrotary did then and there acknowledge
that he, as custocian of the corporate seal of said Corporation did
affix the corporate zeal of sajd Corporation to aaid instrument as
his own free and voluiitary act and as the free and voluntary act of

sald Corporation, for tlie uses and purposes therein set forth,

GIVEM undex my hand and notarial

geal this _!5™ day of _(Vine , 1983,

‘,_£>Cﬂﬁ <3./4tﬁﬂnﬁf

Notury Public

M(,Ww |

~OFTICIAL SEAL”
[ S:m:i‘ s
tary Puliio Shi2 O 'I‘Ih..l.
;? Cémnﬂsmon tapares 321098
WI

oy
LA g

e
LY e

wED/83430
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STATE OF frkarss ;
COUNTY OF Bundtn )

I, Rae. Lewn Hendirich , & Notary Public
in and for aq} County, in Yhe State afcrepgaid, DO HEREBY CERTIFY
that ‘el £, Powrn , as m Preslident

of WAL-MART STORES, INC., a”’Delavware corporation, and __Cnuzif_fL_
Dass I, as _Acsisdant Secretary of said Corporation, whd are
personally known to me to be the same persons whoae names are
subscribed to the foregolng instrument as such Vi

President and _ __ Secretary of laid Corporntion,
respectivoly, appeared before me this day in person and
acknowledged that they signed and delivered the said instrument as
thelr own fres and voluntary act and as the free and voluntary act
of sald Corp'*r*tor, for the uses and purposas therein set forth;
and said Secretary did then and there acknowledge
that he, as custouian of the corporate seal of sald Corporation,
did affix the corpcsata seal of said Corporation to said instrument
as his own free and voluntary act and as the free and voluntary act
of said Corporation, for the uses and purposes therein set forth.

GIVEN under my hend and notarial seal this _/0 th_day of

Mo , 1993,
Nocary Publlc

“‘\0 oM 1ns1bw, thl\rt.‘-‘» a-}l}acc.‘:

RED/48308 6

STIYSIvLe

»

Gt It
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EXHIBIT "A"
TRACT 1

’

Lot 2 in DeSoto Subdivision being a subdivision in the
Northeast 1/4 of the Northeast 1/4 of Section 25, (Except the
West 451.72 feet thereof and Excepting that portion taken fer
Mount Prospect Road), all in Township 41 North, Range 11, East

of the Third Principal Meridian, in the City of Des Plaines,
in Cook Count

Il1linois, &ccording to the plat thereof
recorded on JJ’UE' 1? ,' 1993, as Document No. ’V&?‘[Q .

Comronly Known as:

1700 South Mount Prospect Road
Des Plaines, Illinois

PERMANENT INDEX NUMBERS:

08-25-201-004
08-25-201~007

BID/ 8N4
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EXHIBIT "B"
TRACT 2

THE EAST 832.0 FEET OF THE NORTH 600 FEET OF THE SOUTH EAST 1/4 OF
THE NORTH EAST { OR SECTION 25, TOWNSHIP 41 NORTH, RANGE 11 EAST OF
THE THIRD PRINCIPAL MERIDIAN (EXCEPT FROM SAID TRACT BARRY WILLE’'S
SUBDIVISION OF THE WEST 400 FEET OF THE EAST 832 FEET OF THE NORTH
200 FEET OF SAID SECTION) ALL IN COOK COUNTY, ILLINOIS, EXCEPT THAT
PART TAKEN FOR ROAD BY DEED REGISTERED AS DOCUMENT NUMBER 3408383,

X5DI31547
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EXHIBIT "C"
TRACT 3

Lot 1 4n DeSote Bubdivision being a subdivision in the
Northeast 1/4 of the Northeast 1/4 of BSection 2%, (Except the
West 431,72 feet thereof and Excepting that portion taken for
Mount Prospect Road), all in Township 41 North, Rangs 11, East
of the Third Principal Meridian, in the City of Des Plaines,

in Cook County, ‘_1 ols, according to the plnx t?’roo!
recorded on , 1993, as Document No.

Q
3
]
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h
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EXHIBIT "D"
EASEMENTS WITH COVENANTS AND RESTRICTIONS

AFFECTING LAND

W
o
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g
o
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FECLINEG
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EASEMENTS WITH COVENANTS AND
RESTRACTIONS AFFECTING LAND ("ECR")

This Agreement is made as of the day of

1993, between WAL-MART STORES, INC., a Delaware corporation, of
702 8.W. Elghth Street, Bentonville, Arkansas 72716 ("Wal-Mart"),
DeSOTO, INC., a Delaware corporation ("DeSoto"), of 16750 South
Vincenres, South Helland, Illinois 60473, and THE DeSOTO, INC,
PENSION PLAYF REAL PROPERTY TRUST UNDER TRUST AGREEMENT DATED
OCTOBER 1, 19v2 4{"Trust"), c/o John M. Gillen, 50 Jane Street,
New York, New Yorli '10014. (Hereinafter DeSoto and Trust are
collectively called “"Lhs Developer",)

WITYTNESSETH:

WHEREAS, Wal-Mart is the owner of Tract 1 as shown on the
plan attached hereto as Exhibit &, said tract being more particu-
larly described in Exhibit B attached hereto;

WHEREAS, DeSoto, Inc. is the owner »Z Tract 2 shown on the
plan attached hereto as Exhibit A, the same buing more particu-
larly described in Exhibit C hereof; and

WHEREAS, The DeSoto, Inc. Pension Plans Real Property Trust
is the owner of Tract 3 shown on the plan attached here’c-as
Exhibit A, the same being more particularly described on Sx&hibit
D hereof;

WHEREAS, Wal-Mart and Developer desire that Tracts 1, 2 and

3 be developed in conjunction with each other pursuant to a

general plan of improvement to form a uniform and harmonious site

\wordiwal- martdes-case.agm 443 402 (nlo} rev. 4-22.93
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(somatimes hereinafter ratferred tc as the "Project'), and further
desire that sald tracts be subject to the easements and the
oonvenants, oonditions and restriotions hereinaftsr set forth,

NOW, THEREFORE, for and in consideration of the premises,
easenants, covenants, conditions, restrictions and encumbrances
contained herein, the sufficiency of which is hereby acknow=-
ledged, Wal-Mart and Developer do hareby agree sp followa!

1./ Building/Common Araast

A. “Building Areas" as used herein shall mean

that portion of Tract 1 and thoses portions of
Tracc 2 and Tract 3 on which bulldings
currercly exist or eon which Wal-Mart or
Devalopes shall construct buildings.

“Common Arexr” shall ba all of Tracts 1, 2
and 3 except the Building Areas, and except
for any trash enslosures, lolding docks and
designated empicyde parking serving the
buildings on the 7respeactive tracts.

2. Use: Buildings in the ®roject shall bs used for
commercial purposes of the type nccnally found in a retail
shopping center (except that the ofrirzs building located on Tract
3 may continue to be used as such) and o/fice building, inclu-
ding, without limitation; financial institutirns, service shops,
offices and retail) stores. No theatre, bowlixp siley, health
spa, billiard parlor, night ¢lub or eother place of recreation or
amusement, =r any business ssrving alcocholic beverag(s, shall
occupy space within the Project without the prior writtcn ~onsent
of WaleMart. Developer recognizes that sald businesses may

inconvenience Wal-Mart’s customers and adversely affect Wal-

Mart’s business. Notwithastanding anything to the contrary

Wwonf\wai-aant\dea-sass.agmn 443,402 (alo) rey, 4-22-93

" \wordiwhl-thartides-tase. gt 443.402 (k) rev, &-22-53
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contained herein, it is expressly agreed that nothing contained
in this Agreement shall be construed to contain a covenant,
either express or implied, to either commence thao operation of a
business or thereafter continuously operate a business by Wal-
Mart on Tract 1 or by Developsr on Tract 2 or Tract 3., Developer
and Wal-Mart recognize and agree that either party may, at either
party’r sole discretion and at any time during the term of this
Agreement, zaase the operation of its businese on its respective
tract; and eact party hareby walves any legal action for damages
or for equitable relief which might be avajilable to the other
because of such cesszcion of business.

3. Competing Busiress: Developer covenants that as long
as Sam’s Club, or any affiliate of Wal-Mart, is the user of Tract
1, aither as ownar or lesses, no rzpace in or portion of Tract 2
or Tract 3, and no gpace in or portici of any other rsal preoperty
adjacent to the Project owned by Develo)sr shall be leased or
occupied by or conveyed to any other party fur use as a warehouse
club or warehouse type wholesale/retall store similar to those
currently operated in the Chicago market as Sam’s olnh, Pace and
warehouse Club operations. In the event of & breach ol this
covenant, Wal-Mart shall have ths right to terminate this

Agreement and to seek any and all remedies afforded by sither law

cr equlity.

4. Bulldings:

A. Design and Construgtion: The Building Areas
shall be designed (except for the existing
office building on Tract 3) so that building
wall footings shall not encroach from one

wordiwabmar(ides-case.agm 443407 (ule) Iwv., 4:22.93 |
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tract onto another. The design and con-
struction shall be of high quality. No
building (except for the existing building on
Tract 3) shall axceed thirty-five feet (35')
in height above finished grade. No building
shall have a metal exterior.

+ Any building constructed in
the Project shall ba constructed and operated
in such a manner which will preserve the
gprinklered rate on the other buildings in
the Project. No obligations shall be imposed
upon Developer under this paragraph with
vaspect to the existing office building on
Truct 3,

Commer Areas:

Grant of Cagementg: Each party, as grantor,
hereby grants tc the other party, as grantee,
and to the syents, customers, invitees,
licensees, terants and employees of grantes,
a non-exclusive cosement over, through and
around their respective tracts (excluding
Building Areas, loafing docks, trash enclo-
sures serving the builfings thereon, and des-
ignated employee parking areas) for roadways,
walkways, pedestrian and vehicular ingress
and egress, parking of moto: vehicles, load-
ing and unloading of commercia and other
vehicles, and the use of facillties installed
for the comfort and convenience ol customers,
invitees, licensees, tenants and emrloyees of
all businesses and occupants of thae Sulldings
constructed on the Bullding Areas definad
above.,

kimikations on VUse:

(1) Customerg: Each party shall use
reasonable efforts to ensure that

customers and invitees shall not be
pernitted to park on ths Common
Areas except while shopping or
transacting business on Tracts 1, 2
or 3, '

»

FEGLISEE

: Each party
shall use reascnable efforts to
ensure that employees and tenante
of their respective buildings shall
not park on the Common Areas of the

\wordvwal-man\des-case. agm 443 402 (no) v, 4-22.9) 4
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othaer party’s respactive traoct,
except in areas designated as
Yemployee parking areas". Except
as sat forth above, Wal-Mart and
Developer hereby grant to the other
and their respactive invitees and
customers the right to park on each
othar’s parcels in the designated
parking areas,

General: Any activity within the
Common Areas other than the primary
purpose of the Common Arsas, which
is to provide for parking, ingreas
and egress for the customers, invi-
tees and employees of those busi-
nesses conducted with the Building
»r-as and for the mervicing and
supplying of such businesses, shall
be permitted so long as such acti-
vity ‘€21l not unreasonably inter=-
fere with-auch primary purpose.
Parking ov customers, tenants,
invitees and ampioyees shall not be
permitted in tba service drives.
Persons using the Common Areas in
accordance with tLhis Agreemsnt
shall not be charyra any fee for
such use.

CIYSIVLG

water Flow: Any alteration Ja the natural
water flow which may occur as 'a natural con-
sequence of normal construction Activities
and the existence of the party’s inrrovements
(including, without limitation, building and
building expansion, curbs, drives and ;aving)
shall be permitted, provided it is in coufor-
mity with storm water, sewer and detentiovn/
retention facilities serving the Project.

Development. Maintenance and Taxesg:
Development:

[

e al

: The arrangement of
the Common Areas shall not be
changed in a manner inconsistent
with the provisions of this Agree-
ment, except with the consent of
Wal-Mart and Developer.

tectIs

() * " : Each party
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hereto agrees that at all times
there shall be independently main-
tained on each tract parking area
sufficient to accommodate not fawar
than five and one-half (5 1/2) car
spaces for each ons thousand
(1,000) square fest of Bullding
Area on such tract. Provided,
howaver, if Tract 2 or Tract 3
shall be daveloped with a
restaurant or cafeteria, there
shall be maintained on Tract 2 or
Tract 3 a parking aresa sufficient
to accommodate not fewsr than fif-
teen (18) car spaces for each ons
thousand (1,000) square fast of
Rullding Araa on such tract.
Furcher provided, Tracts 2 and 3
may‘we comsidered as ona in
determiring whather the applicable
parking ratios have been mat., If
either party shall viclate this
provision, tan other party ashall
have the rigns %r immediately ter-
minate this Agrcament and closs off
all access points Latween Tract 1
and Tract 3, with the costs
theraof to be borne by the viola-
ting party.

B. Mainkenance:

(1) Standards: Following complevion of
the improvements on the Common
Areas, the parties hereto shall
maintain the Common Areas on their
raspective properties in good Jon-
dition and repair. The maintenance
is to include, without limitation,
the following:

CIVYS3vL6

t

{a) Maintaining the drivaeway, 2
parking lot, service
drive and sidewalk sur-
faces in a level, smcoth o
and evenly~coverad con- &
dition with the type of
surfacing material origi-
nally installed, or such
substitute as shall in
all respects be egual in
quality, use and durabil-

1wt

1A

Vword\wal-maitidcs-case. agm 44,402 {alo) rev, 4:22.9) 6




UNOFFICIAL COPY

' - Iy e L
[N '1‘ r \ l‘J :))

ity;

Removing all papers, ice
and snow, mud and sand,
debris, filth and refuse
and thoroughly sweeping
the area to tha extent
reasonably necassary to
keep the area in a clean
and orderly condition;

Placing, keeping in
repair and replacing any
necessary directional
signs, markers and lines;

Operating, keeping in
repair and replacing,
vhere necessary, such
scificial lighting
faciiities as shall be
reasonably reguiraed;

Maintainirg all perimeter
and exterlor building
walls includinyg, but not
limited to, all retaining
walls, in a goo’ ~ondi-
tion and state of reawalr;
and

Maintaining, mowing,
wesding, trimming and
watering all landscaped
arsas and making such
raplacements of shrubs
and other landscaping as
i6 necessary.

(g} Maintaining all detention
Areas. y

(2) Expenseg: The respective owhers
shall pay the maintenance expanse
of thelr tracts,

Taxes: EFach of the parties hereto agrees to
pay or cause to be puaid, prior to delin-
quency, directly to the appropriate taxing
authorities, all real proparty taxes and
assessments which ara levied against that
part of the Common Areas owned by it, provi-

\wordiwakman\es-cast agm 443402 (slo} rwv. 42293 ?
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ded, however, that each party shall have the
right to contest such taxes and make payment
under protest to the extent permitted by law.

Indemnification/Ingurance:

Indemnification: Each party hereby indemni-
fies and saves the other party harmless from

any and all liability, damage, expanse, cau-
ses of action, suits, claims or judgments
arising from persconal injury, death or prop-
erty damage and cccurring on or from its own
tract, except if caused by the act or negli-
gence of the other party, its agents, employ-
ees, tenants or invitees herseto,

Insutance:

(1) Wal-Mart (for Tract 1) and Devel=~
oper (for Tract 2 and Tract 3)
shall) zrocure and maintain in full
force and effect throughout the
term of tuls Agreement general
public liakilitv insurarnce and
property damacs-insurance against
claims for persoral injury, death
or property damage occurring upon,
in or about its prorerty, each
party’s insurance tc zfford
protection to the limit eof not less
than $1,000,000 for injurv or death
of a single person, and to %ua
limit of not less than $1,000,%00
for any one occurrence, and tc the
limit of not less than $500,00u frr
property damage. Each party shaitl
provide the other party with
certificates of such insurance from
time to time, upon written reguest,
to evidence that such insurance is
in force. Such insurance may be
written by additional premises
endorsement on any master poliecy of
insurance carried by the party
which may cover cother proparty in
addition to the property covered by
this Agreement. Such insurance
shall provide that the same may not
be cancelled without thirty (30)
days prior written notice to the
other party.

CIISHveilo
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{2) Policles of insurance provided for
in thies Paragraph 7 shall name Wal-
Mart and Daveloper and thair
respective lenders, if any, as
insureds as their respective
interests may appear, and sach of
them shall provide to tha other
certificates evidencing the fact
that such insurance has been
obtainzd,

A
¢

» N

A

(3) Wal-Mart, for itself and ite prop-
erty insurer, hereby relaases
Developer, its officers, directors,
shareholders, employees and agents,
and Developer, for itself and its
property insurer, hereby releasae
Ral-Mart, its officers, directors,
sha‘zholders, employees and agents,
from rnnd against any and all
claims, ‘demands, liabilities or
obligaticns whatsocevar for damage
to each othzit’e property or loss of

rents or preyats of either Wal-Mart 1)
or Developer yeaulting from, or in :
any way connectad with, any fire or ;g
other casualty, whether or not such N
fire or other casualty shall have w
bean caused by the ncoligence or :;

the contributory negligeaze of the
party being released, or Ly any .
agent, associate or empluyee of the
party being released, this lrelrase
being to the extent that such Zam-
age or loss is covered by the prop-
erty insurance which the releasing
party is obligated hereunder to
carry, or, if the releasing party
is not carrying that insurance,
then to the extent such damage or
loss would be covered if the
releasing party were carrying that
insurance.

(4) Notwithstanding anything to the
contrary contained in this Para-
graph 7, eo long as the net worth
of Wal~Mart shall exceed One Hun~
dred Million Dollars ($100,000,000),
and 80 long as Wal-Mart is owner or
lessee of Tract 1, Wal-Mart shall
have the right to retain the finan-

FCCLISNEG
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clal risk for up to One Million
Five Hundred Thousand Dollars
($1,500,000) per claim; provided,
if wal-Mart retains such financial
risk, it shall be deemed to be dir-
ectly liable as an insurer for the
full amount of any raguired insur-
ance coverage.

Eminent Domain:
Qwner’s Right to Award: Nothing herein shall

ne construed to give either party any inter~
ezt in any award or payment made to the other
parey in connection with ani exercise of
eninznt domain or transfer in lieu thereof
affecting said other party’s tract or giving
the puklic or any government any rights in
said tract.-. In the event of an¥ exercise of
eminant domuin or transfer in lisu thereof of
any part of thas Common Areas locatad on
Tracte 1, 2 and 2, the award attributable to
the land and improvements of such pertion of
the Common Areas she#il be payable only to the
owner thereof, and ro ¢laim thereon shall be
made by the owners of ‘any other portion of
the Common Areas.

¢ All otrar owners of the
Common Areas may file collatcral claims with
the condemning authority for 4ineir loases
which are separate and apart from Lha valus
of the land area and improvementa ¢ilsen from
another owner.

Tenant’s ¢laim: Nothing in this Paragraph 8

shall prevant a tenant from making a claim
against an owner pursuant to the provisiomn
of any leasa between tenant and owner for aly
or a portion of any such award or payment.

reaas: The ownar of
any pertion of the Common Areas so condemned
shall promptly repair and restors tha remain-
ing portion of the Common Aresas within its
raspective tract as nearly as practicable to
the condition of the same immediately prior
to such condemnation or transfer, including
the required parking ratios, to the extent
that the proceeds of such award are suffi-
cient to pay the cost of such restoration and
repair and without contribution from any

\word\wikmartider-aass agm 43 407 (alo} rov. 4:2219) 10
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other owner. However, an owner shall not be
required as a result of any such ccondemnation
to either reduce the Building Area or acguira
other land,

9, Righte and obligations of Lenders: If, by virtue of
any right or obligation set forth herein, a lien shall be placed

upon the tract of either party hereto, such lien shall expressly
be subordinate and inferior to the lien of any first lienholder
now or heresafter placed on such tract., Except as set forth in
the precedinry sentence, however, any holder of a first lien on
Tracts 1, 2 or 5, -and any assignee or successor in interest of
such first lienholdez, shall be subject to the terms and
conditions of this Agrezmant.

10. Expansion of Project: The parties agree that, in the
event the Project is expanded by ownershlp, control of the
parties or agreement with a third party, all of the provieions of
this Agreement shall apply to the exranded area and the parking
to the building ratio in the expanded slea nhail not be less than
that provided in Paragraph 6a(2).

11, Release from Liability: Any person azjuiring fee or
leasehold title to Tracts 1, 2 or 3, or any expansion of the
Project pursuant to Paragraph 10 or any portion thareci. shall be
bound by this Agreement only as to the tract or portion oi the
tract acguired by such person. In addition, such person shall he
bound by this Agreement only during the period such person 1is the
fee or leasehold owner of such tract or portion of the tract,
except as to‘obligationu, liabilities or responaibilities that

accrue during saild period. Although persons may be released

\word\wak muarides-cape.agtn 443 402 (alo) twv, 4:21.9) 11
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undar this paragraph, the aasements, covenants and restrictions
in this Agremeent shall continue to be beanefits to and servitudes
upon said tracts running with the lang.

i2. Breach: 1In the event of breach or threatened breach of
this Agreement, only all record owners of Tract 1 as a group, or
all record owners of Tract 2 or Tract ) as a group, or Wal-Mart,
8o long 29 it or any affiliate has an interest as ownar or lessee
of Tract 1, <r Developer, so long as it or any affiliate has an
interest as ownzi or lessae of Tract 2 or Tract 3, shall be
entitled to insticute legal or eguitable proceedings for full and
adeguate relief from the consequences of sald braach or
threatened breach, The unruccessful party in any action shall
pay to the prevailing party a reasonable sum for attorneys’ fees,
which shall be deemed to have acurued on the date such action was
filed.

13. Rights of Successors: The eaucments,‘restrictions,

venefits and obligations hereundar shall crexte mutual benefits
and servitudes running with the land. This Agrzzment shall bind
and inure to the banefit of the parties hereto, their respective
heirs, representatives, lessess, successors and assignz, The
singular number includes the plural, 'and the masculine gendar

includes the feminine and neuter.

14. Document Execution, Modifjcatjon and Cancellation: It

is understood and agreed that, until this document is fully
executed by both Developer and Wal-Mart, there is not and shall

not be an agreement of any kind between the parties hereto upon

werdiwal-mariides-case.agm 443,402 (nlo) rov, 4-22-9) 12
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which any commitment, undertaking or obligation can be founded.
Except as set forth in Paragraph 16 balow, this Agreement
{(including exhibits) may be modifisd or cancelled only by the
mutual agreement of Wal-Mart as long as it or its affiliate has
any interest as either owner or lessees of Tract 1, and Devsloper,
as long as it or its affiliate has any interest as either ownar
or lessor of Tract 2 or Tract 2.

15, Npn-Merger: 5o long as Wal-Mart or its affiliate is
owner or lersee of Tract 1, this Agreement shall not be suhject
to the doctrine ol merger.

16. Duration: ~Wnless otherwise cancelled or tarminated,
all of the easements grunved in this Agreement shall continue in

perpetuity and all other rirzhts and obhligations hereof shall

-
automatically terminate and bs of no further force and effact g}
after ninety-nine (99) years from ths date hereof, Notwithstand- 3;‘
»
ing anything herein to the contrary, ‘0uvaloper shall have the z;

right, at any time, to terminate this Agresaant upon thirty (30)
days written notice to Wal-Mart. 1In the ever<c) of such termina~
tion, Developer shall be responsible for the costs of closing off
all access points between Tract 1 and Tract 3. In addition, any
unsatisfied obligation of one party go the other shall zvzrvive
the termination of this Agreement, but all of the other coux-
nants, agreements, obligations and restrictions shall terminate.

Further, if the bulldings on either Tract 1'or Tract 3 shall be

L9

EeGLISESG

destroyed or condemned, the owner thereof shall notify the other

party within ninety (90) days of euch destruction or condemnation

Ywordiwabmartides-case. agm 443 402 (alo) rev. 4-22:9) 13
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of hiz intent to rebuild. 1In the absence of notice to rabuild
within such ninety (90) day period, then either party may
immediately terminate this Agreement and close off all access
points between the Tracts.

17. Headings: The headings herein are inserted only as a
matter of convenience and for rsference, and in no way defins,
limit cr uescribe the scope or intent of this document or in any
way affect 4Wo terms and provisions hereof.

18. Entire 2greement: This Agreement constitutes the
entire agreement oetwsen the parties hereto. The parties do not
rely upon any statement ~promise or representation not herein
expressaed, and this Agreement once executed and delivered shall

not be modified or altered i:i any respact except by a writing

0
executed and delivered in the sanz manner as required by this jﬁ
o
document. t
Y
19, No Public Dedication: Except ior water mains and zﬁ
appurtenances, storm sewers and lines, sto:y water detention
facilities, and sanitary sewers and lines, all <> any of which
may be dedicated at the discretion of Developer or Wzl-Mart, the
establishment of the various rights, obligations and earsments
hereunder do not and shall not, by virtus of this Agreemcp’;
imply or result in any public or gquasi-public dedication or .
public or quasi-public rights in or to any portion of the Pro- Ei
ject, 5
e
A

20. Egtoppel certificates: The respective owners of Tracts

1, 2 and 3 shall, upon written request of the other owner and
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within thirty (30) days of such request, execute and deliver
astoppel certificates addressed to such partiaes as may be desig-
nated by the requesting owner, which estoppel certificates

shall state that this Agreement is in full force and effect and
that the then owners of Tracts 1, 2 and 3 are not in breach
hereof, or if such breach is alleged, the precise nature and
extent of any such alleged breach and the remedial action deemed
necessary to cure such breach, and setting forth such other
reasonable iniarmation concerning this Agreement and the Project
as may be contaired in such estoppel certificate.

21, Tenant: 1s vsed in this Agreement, the terms "tenant"
or "lessee" shall also nean "subtenant" or "sublessee" or further
subtenancies thereunder.

22, Curb Cuts: From and ziuer the effective date of this
Agreement, Trust shall have the ricot to construct, at its sole
cost and expense, not more than two (2; surb cuts between Tract 1
and Tract 3 in order to effectuate the reciprocal easments of
ingress and egress between such tracts. The iccation of the curd
cuts shall require Wal-Mart’s conseant, which shall not be
unreasonably withheld., All curb cuts shall comply with all
applicable federal, state and local laws, ordinances ana
regulations. Wal-Mart shall be raspénaible for any costs
incidental to making Tract 1 accessible for vehicular and
pedestrian traffic pursuant to the Agreement.

IN WITNESS WHEREOF, the parties have executed this Agreement

\wordiwal-mart\dea-case.agm 443,407 {nlo) rev. 42293
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the day and year first written above.

WAL-MART STORES, INC,., D&SOTO, INC,,
a Delaware corporation a Delawara corporation

By: By:

Its: Its

ATTEST: ATTEST:

Its: Ite:

THE DeSOTO, INC. PENSION PLANS REAL
PROPERTY TRUST U/T/A -izu:ed Octobar 1,
1992

r

By

:
‘John M. Gilllen, Trustee

CIVYI3vie
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