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provision for the payment of such contested amount on
Mortgagor’s books if and to the extent required by GAAP or
(11) deposited with Mortgagee a sum sufficient to pay and
discharge such obligation and Mortgagee’s estimate of all
interest and penalties related thereto. Notwithstanding the
foregoing provisions of this subsection 1.03(c), (X) no
contest of any such obligation may be pursued by Mortgagor
if such contest would expose Mortgagee or any Lender tc any
praaible criminal liability or, unless Mortgagor shall have
turrished a bond or other security therefor satisfactory to
Mortgjagee, any additional civil liability for failure to
comply with such obligation and (y) if at any time payment
of any wipligation imposed upon Mortgagor by this

Section 1402 shall become necessary to prevent the delivery
of a tax derd conveying the Mortgaged Property or any
portion thereci because c¢f nonpayment, Mortgagor shall pay
the same in suifficient time to prevent the delivery of such
tax deed.

(d) Moitgagor shall not in its use and
occupancy of the Premizrne or the Equipment (including,
without limitation, in the making of any Alteration) take
any action that could be the basis for termination,
revocation or denial of any insurance coverage required to
be maintained under this Mortgaye or that could be the basis
for a defense to any claim under eny insurance policy
maintained in respect of the Prenises or the Equipment and
Mortgagor shall otherwise comply “in all respects with the
requirements of any insurer that issues a policy of
insurance in respect of tha Premises or the Equipment.

(e) Mortgagor shall, immediately upon receipt of
any written notice regarding any failure by Mortgagor to pay
or discharge any of the obligations describea iu
subsection 1.03(a}, 1.03(b) or 1.03(d), furnish a <opy of
such notice to Mortgagee.

(f) 1If the United States, the state in which the
Land is located or any political subdivision thereof shall
levy, assess or charge any tax, imposition or assessment
upon this Mortgage, the Credit Agreement or any Loan
Document relating to the Secured Obligations or the interest
of Mortgagee in any of the Mortgaged Property (other than
income, franchise or doing business taxes imposed on
Mortgagee or any Secured Party), Mortgagor shall pay when
due and payable all such taxes, assessments and impositions
to, for, or on account of Mortgagee and shall furnish to
Mortgagee proof of such payment satisfactory to Mortgagee.

[6700-216/TL/MGO1.WPF/TN/4454/9M/148A]
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SECTION 1.04. ]
(a). Mortgagor shall pay all premiums for and maintain in
full force the following insurance coverage in respect of
the Premises and the Equipment:

(i) physical hazard insurance on an "all risk"
basis covering fire and extended coverage in respect of
the Improvements and Equipment in an amount equal to
the full replacement cost of the Improvements and
Equipment with such deductibles as Mortgagee may from
+ime to time reasonably require, and, if Mortgagee
spall not have imposed any such regquirements, with such
deductibles as would be maintained by a prudent
operator of property similar in use and configuration
to the Framises and located in the locality where the
Premises sz2 located. "Full replacement cost" means
the cost i replace the Improvements and the Equipment,
exclusive of sxcavation, foundation and footings, as
determined from +ime to time (but not less freguently
than once each =z2r) by a person satisfactory to
Mortgagee;

(ii) 1liability insurance against claims for bodily
injury, death or properily damage occurring on, in or
about the Premises and any adjoining streets, sidewalks
and passageways, with policy limits and deductibles in
such amounts as Mortgagee may from time to time
reasonably require, and, if Murtoagee shall not have
imposed any such requirements, in unch amounts as from
time to time would be maintained ry-a prudent operator
of property similar in use and configuration to the
Premises and located in the locality wiiere the Premises

are located;

(iii) worker’s compensation insurance as isguired by
the laws of the state where the Premises are located,
to protect Mortgagor, Mortgagee and the Lenders against
claims for injuries sustained in the course of
employment at the Premises;

(iv) explosion insurance in respect of any boilers
and similar apparatus located on the Premises, with
policy limits and deductibles in such amounts as
Mortgagee may from time to time reasonably require,
and, if Mortgagee shall not have imposed any such
requirements, in such amounts as would be maintained by
a prudent operator of property similar in use and

[6700-216/IL/MGO1.WPF/7N/4454/9M/148A]
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configuration to the Premises and located in the
locality where the Premises are located;

(v) business interruption insurance with policy
limits and deductibles in such amounts as Mortgagee may
from time to time reasonably require, and, if Mortgagee
shall not have imposed any such requirements, in such
amounts as would be maintained by a prudent operator of
property similar in use and configuration to the
Premises and located in the locality where the Premises
and any Equipment are loocated; and

‘vi) if the Premises are located in an area
desiynited by the Secretary of Housing and Urban
Develupmant as an area having special flood hazards,
flood insuirance in such amounts as Mortgagee may from
time to time reasonably require, and, if Mortgagee
shall not have imposed any such requirements, in such
amounts as wculd be maintained by a prudent operator of
property similaz in use and configuration to the
Premises and locat~d in the locality where the Premisges

are located.

(b) All insurancd¢ nnlicies required by this
Section 1.04 shall be in form 2nd substance and issued by
companies reasonably satisfactory to Mortgagee. Mortgagor
may maintain the coverage required by this Section 1.04
under blanket policies covering tne Fromises and other
locations owned or operated by Mortgegor if the terms of
such blanket policies otherwise comply with the provisions
of this Section 1.04 and contain specific coverage
allocations in respect of the Premises detcrrined in
accordance with the provisions of this Secticn 1.04. All
insurance policies in respect of the coverage l'eqguired by
subsections 1.04(a) (1), 1.04(a){iv), 1.04(a) (v} aud
1.04(a) (vi) shall be in amounts at least sufficient to
prevent coinsurance liability and all losses thereundcr
shall be payable to Mortgagee (as Collateral Agent fo¢r the
benefit of the Lenders), as sole lcss payee, pursuant to a
standard noncontributory New York mortgagee endorsement.
All insurance policies in respect of the coverage required
by subsections 1.04(a)(ii) and 1.04(a) (iii) shall name
Mortgagee (as Collateral Agent for the benefit of the
Lenders), as an additional insured. Each policy of
insurance required under this Section 1.04 shall provide
that it may not be canceled or otherwise terminated without
at least 30 days’ prior written notice to Mortgagee and
shall permit Mortgagee to pay any premium therefor within 30

BLEYMSTES
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days after receipt of any notice stating that such pramium
has not been paid when due. The policy or policies of such
insurance or certificates of insurance evidencing the
required coverage shall be delivered to Mortgagee.
Settlement of any claim under any of the insurance policies
referred to in this Section 1.04 involving a loss of
$500,000 or more, shall require the prior approval of
Mortgagee which approval shall not be unreasonably withheld.

{¢) Prior to the expiration of any insurance
policy, a policy or policies renewing or extending such
expirinc pnolicy or renewal or extension certificates shall

be delivered to Mortgagee.

(¢}~ Mortgagor shall not purchase separate
insurance policies concurrent in form or centributing in the
event of loss with those policles required to be maintained
undexr this Sectiorn 1.04, unless Mortgagee is included
thereon as a named Jn~ured and, if applicable, with loss
payable to Mortgagee iinder a standard endorsement of the
character described in zubsection 1.04(b} and the policy
evidencing such insurance siherwise complies with the
requirements of subsection 1.04(b). Mortgagor shall
immediately notify Mortgagee vhenever any such separate
insurance policy is obtained &rd.shall promptly deliver to
Mortgagee the policy or certificzcz evidencing such
insurance.

(e) Mortgaqor shall, immecdiataly upon receipt of
any written notice of any failure by Mortyagor to pay any
insurance premium in respect of any insurance required to be
maintained under this Section 1.04, furnish a copy of such
notice to Mortgagee.

SECTION 1.05., Fajlure to Make Certain Pavments.
If Mortgagor shall fail to perform any of the coveinnts
contained in this Mortgage, including, without limitation,
Mortgagor’s covenants to pay taxes as set forth in
Section 1.03{(a) or the premiums in respect of all required
insurance coverage as set forth in Section 1.04, Mortgagee
may make advances to perform any such covenant on
Mortgagor’s bpehalf, and all sums so advanced shall be
secured by this Mortgage, immediately due and payable by
Mortgagor and shall bear interest at a rate equal to the
Default Rate. Nelther the provisions of this Section 1.05
nor any action taken by Mortgagee pursuant to the provisions
of this Section '1.05 shall prevent any such failure to

[6700-216/IL/MGO1. WPF/7N/4454/9M/148A]
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observe any covenant contained in this Mortgage from
constituting an Event of Default.

SECTION 1.06. Inspection. Mortgagor shall permit
Mortgagee, by its agents, accountants and attorneys, to
visit and inspect the Mortgaged Property at such times and
upon such prior notice as may be reasonably requested by

Mortgagee.

SECTION 1.07. Use and Configuration: Malntensnca

of Imgvovements, (a) Mortgagor represents, warrants and
covenarcs that (i) the Premises are and will be served by
all utiiltles required or necessary for the current use
thereof, (i1 Mortgagor has and will have access to the
Premises fron public roads sufficient to allow Mortgagor to
conduct its buriness at the Premises in accordance with
reasonable retal) practice and (iii) Mortgagor currently
operates and intends to continue to operate at the Premises
a retail furniture hvziness under the trade name Levitz
Furniture, Levitz or Zshn M., Smyth’s Homemakers, and it does
not operate the Premiscs or any business located thereon
under any other names, tirade names or fictitious business
names. Mortgagor shall imneGiately notify Lender in writing
of any change in the operatiop of such business or said

trade nanmes.
b

{b) Mortgagor shall, a all times, maintain the
Premises in compliance with law and in-good operating order,
condition and repair and shall not ccmmii any waste on or
with respect to the Premises. Mortgager (i) shall not
materially alter the occupancy or use ot Zil or any part of
the Premises without the prior written consenc of Mortgagee
(which consent shall not be unreasonably withaald), and
(i1) shall do all other acts which from the character or use
of the Premises may be necessary or appropriate to maintain
and preserve its value.

SECTION 1.08. Restrictions on Transfers ani
Encumbrances, Except as permitted by Section 7.05 of the
Credit Agreement, Morxtgagor shall not directly or indirectly
sell, convey, alienate, assign, lease, sublease, license,
mortgage, pledge, encumber or otherwise transfer, create,
consent to or suffer the creation of any Lien, charges or s
any form of encumbrance upon any interest in or any part of Wn
the Mortgaged Property, or be divested of its title to the
Mortgaged Property or any interest therein in any manner or EQ

way, whether voluntarily or inveluntarily (other than -5
resulting from a taking), or engage in any common, i}
' @
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cooperative, joint, time-sharing or other congregate
ownership of all or part thereof; provided, however, that
Mortgagor may in the ordinary course of business within
reasonable commercial standards, enter into easement or
covenant agreements which relate toc and benefit the
operation of Mortgagor’s business at the Mortgaged Property.

SECTION 1.09. Destruction: Condempation.
(8% ' Destruction; Insurance Proceeds, If there shall occur

any 2amage to, or loss or destruction of, the Land,
Improviements or Equipment or any part of any thereof (each,
a "Deslruction"), Mortgagor shall promptly sand to Mortgagee
a notice cetting forth the nature and extent of such
Destructioun.. The proceeds of any insurance payable in
respect of zny such Destruction are hereby assigned and
shall be paid ‘¢ Mortgagee. All such proceeds, together
with any interest earned thereon, less the amount of any
expenses incurred in litigating, arbitrating, compromising
or settling any clajw arising out of such Destruction (the
"Net Proceeds"), shall be applied in accordance with the
provisions of subsectiuv= 1.09(c), 1.09(d} and 1.09(e).

(b) Condempnaticn; Assignment of Award., If there
shall occur any taking of tlie Mortgaged Property or any part
thereof, in or by condemnatioi or other eminent domain
proceedings pursuant to any law, ¢zneral or special, or by
reason of the temporary requisition of the use or occupancy
of the Mortgaged Property or any part hereof, by any
Governmental Authority, civil or military (each, a
"Taking"}, Mortgagor shall immediately aotify Mortgagee upon
receiving notice of such Taking or commerccement of
proceedings therefor. Any proceeds, award or payment in
respect of any Taking are hereby assigned aro shall be paid
to Mortgagee. Mortgagor shall take all steps necassary to
notify the condemning authority of such assignmeiit.- Such
proceeds, award or payment, together with any interest
earned thereon, less the amount of any expenses incuarred in
litigating, arbitrating, compromising or settling any <laim
arising out of such Taking (the "Net Award"}, shall be
applied in accordance with the provisions of
subsections 1.09(c), 1.,09(d) and 1.09(e).

(c¢) Restoration. So long as no Event of Default
shall have occurred, in the event there is likely to be, or
shall be, a Net Award or Net Proceeds in an amount less than
or equal to $3,000,000, Mortgagor shall have the right, at
Mortgagor’s. option, to (i) apply such Net Award or Net
Proceeds to payment of amounts outstanding in respect of the

[6700-216/IL/MGO1.WPF/7N/4454/9M/148A]
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OCbligations or (ii) perform a restoration (a "Restoration")
of the Premises and the Equipment. 1In the event Mortgagor
elects to perform a Restoration, Mortgagor shall give
written notice (a "Restoration Election Notice"”) of such
election to Mortgagee within 30 days after the date that
Mortgagor receives notice of collection by Mortgagee of the
applicable Net Proceeds or Net Award, as the case may be;

, however, that Mortgagor in it sole discretion may
preovide Mortgagee with a Restoration Election Notice at any
timz prior to such 30 day period if Mortgagor has elected to
comseiine the Restoration pending the receipt of any Net
Proceers or Net Award by Mortgagee (an "Early Restoration
Election Fotice"). In the event Mortgagor makes the
election #»s provided in Section 1.09(c) (1) or Mortgagee does
not receivé¢ a Restoration Election Notice prior to or within
such 30 day period, Mortgagee may apply any such Net
Proceeds or Net iwyard held by Mortgagee to the prepayment of
the Obligations ir~the manner set forth in Sections 2.13(g)
and (h) of the Credit Agreement. In the event Mortgagor
elects to perform any Restoration contemplated by this
subsection 1.09(c), Marcyagee shall release such Net Award
or Net Proceeds to Mortcagor as soon as practicable
following receipt of a Restoration Election Notice, except,
that in the case of an Eariy Restoration Election Notice,
Mortgagee shall release such et Award or Net Proceeds to
Mortgagor upon receipt by it of such monies, but in either
event, no more than 60 days follcwing such receipt.
Following the date of its receipt-of any proceeds in respect
of a Destruction or Taking or its dellivery to Mortgagee of
an Early Restoration Election Notice, us the case may be,
Mortgagor shall promptly (and in all everis within 60 days)
commence and diligently continue to perforn the Restoration
of that portion or portions of the Improvements and
Equipment subject to such Destruction or affected by such
Taking so that, upon the completion of the Restnxation, the
Mortgaged Property will be in substantially the saan
condition and shall be of at least equal value and atility
for its intended purposes as the Mortgaged Property vas
immediately prior to such Destruction or Taking (in the case
of a Taking, after taking into consideration the effect of
such Taking) and otherwise in compliance with the provisions
of this Mortgage. Mortgagor shall so complete such
Restoration with its own funds to the extent that the amount
of any Net Award or Net Proceeds is insufficient for such
purpose or in the case of a Restoration performed pursuant
to an Barly Restoration Election Notice, to the extent any
such amounts may yet to be available, if at all.

[6700~216/IL/MG01 . WPF/7N/4454/9M/148A)
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(8) Majer Restoration. 8o long as no Event of
Default shall have occurred, in the event there is likely to
be, or shall be, a Net Award or Net Proceeds in an amount
greater than $3,000,000, Mortgagor shall have the option to
apply such Net Award or Net Proceeds, as the case may be, to
prepayment of the Obligations, in accordance with the
provisions of Sections 2.13(g) and (h) of the Credit
Agreement or to perform a Rastoration of the Mortgaged
Priperty. In the event Restoration is to be performed under
tnls subsection 1.09(d), Mortgagee shall not release any
parc of the Net Award or the Net Proceeds except in
accordznce with the provisions of subsection 1.09(e), and
Mortgagoex shall, prior to commencing any work to effect a
Restoraticn of the Premises and the Equipment, promptly (but
in no even’ later than 120 days following any Destruction or

Taking) fuinish to Mortgagee!

(1) compivte plans and specifications ("Plans and
Specifications”! for the Restoration;

(11) an opinizrn of counsel to Mortgagor, which
shall be independert counsel reasonably acceptable to
Mortgagee ("Opinion f lounsel"), (a)} listing all
permits and approvals required by law in connection
with the Restoration ana (b} stating that all permits
and approvals required by iaw to commence work in
connection with the Restoratinn have been obtained;

(iil) a certificate ("ArchitGct’s Certificate") of
an independent, reputable architect or engineer
reasonably acceptable to Mortgagee and-licensed in the
state where the Premises are located etating (a) that
the Plans and Specifications have heen xeviewed and
approved by the signatory thereto, and (b) such
signatory’s estimate ("Estimate"} of the coris of
completing the Restoration, and (¢} that upon
completion of such Restoration in accordance with the
Plans and Specifications, the value and utility ©f the
Premises and the Equipment will be egual to or greater
than the value and utility thereof immediately prior to
the Destruction or Taking relating to such Restoration
(in the case of a Taking, after taking into
consideration the effect of such Taking); and

(iv) if the Estimate exceeds the Net Proceeds or
the Net Award, (a) a surety bond, guarantee of, or
irrevocable. letter of credit ("Letter of Credit") or
other irrevocable and unconditional commitment to

[6700-216/TL/MGOL.WPF/7N/4454/9M4/148A]
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provide funds ("Commitment") for the payment of the
cogst of such Restoration, payable to or in favor of
Mortgagee, as Collateral Agent, which bond, guarantee,
Letter of Credit or Commitment (A) shall be signed by a
surety or sureties or guarantor(s), as the case may be,
acueptable to Mortgagee, and, in the case of a Letter
of Credit or Commitment, shall be provided by a bank or
other financial institution having capital and surplus
in excess of $500,000,000 as shown in its most recent
available statement of financial condition, and

{B) shall be in an amount not less than the Estimate
lezs the amount of the Net Proceeds or the Net Award,
as-*the case may be, then held by Mortgagee for
applization toward the cost of such Restoration or

(b) acdeyuate proof and security reasonably acceptable
to Morigagee that Mortgagor has either set aside or
made adequnte provisions on its books for reserves for
the payment of the cost of such Restoration.

Mortgagee (shall have the right to review and
approve the Plans and(Sprzcifications. Promptly upon any
approval of the Plans and Specifications by Mortgagee,
Mortgagor shall commence znd diligently continue to perform
the Restoration in accordancz with such approved Plans and
Specifications. Mortgagor siieil so complete such
Restoration with its own funds to the extent that the amount
of any Net Award or Net Proceeds is insufficient for such

purpose.

(e) Restoration Advances Foljowing Destruction or
Taking of Mortgaged Property. In the evert Mortgagor shall
elect to perform a Restoration of the Premices and Equipment
as provided in subsection 1.08(d), Mortgagee zhall apply any
Net Proceeds or the Net Award held by Mortgayee-aon account
of the Destruction or Taking to the payment of tba cost of
performing such Restoration and shall pay portions of the
same, from time to time, to Mortgagor or, at Mortgunee’s
option, exercised from time to time, directly to the
contractors, subcontractors, materialmen, laborers,
engineers, architects, and other persons rendering services
or material for such Restoration, subject to the fcllowing

conditions:

(i) each request for payment shall be made on 10
Business Days’ prior notice to Mortgagee and shall be
accompanied by an Architect’s Certificate stating
(a} that all the Restoration work then completed has
been done in compliance with the approved Plans and

[6700-216/IL/MGOL.WPF/7N/4454/94/148A)
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Specifications and in accordance with all provisions of
law, (b) the sums requested are required to reimburse
Mertgagor for payments by Mortgagor to, or are due to,
the contractors, subcontractors, materialmen, laborers,
englneers, architects, or other parsons rendering
services or materials for the Restoration, and that,
when added to the sums, if any, previously paid out by
Mortgagee, such sums do not exceed the cost of the
Restoration to the date of such Architect’s
certificate, (c¢) whether or not the Estimate continues
to be accurate, and if not, what the entire cost of
such Restoration is then estimated to be, and

(G) uwnless Mortgagee received a surety, guarantee,
Letter of Credit or Commitment, as referred to in
subsectison 1.09(d), that the amount of the Net Proceeds
or Net Award, as the case may be, remaining after
giving etfolt to such payment will be sufficient on
completion of the Restoration to pay for the same in
full (includano, in detail, an estimate by trade of
the remaining ccets of completion):

(11) each request for payment shall be accompanied
by an Opinion of Counsel or a title insurance policy,
binder or endorsement salisfactory to Mortgagee
confirming that (a) all Liens covering that part of the
Restoration previously paid for, if any, have been
waived and (b) there has not Leen filed with respect to
all or any part of the Mortgaged Property any Lien
which is not either (A) discharuved of record or
(B) insured over by the Title Compurny, which could have
priority over the Lien of this Mortgace in respect of
any part of the Secured Obllgatlons, and

(iii) the final request for any payment after the
Restoration has been completed shall be accorpanied by
an Opinion of Counsel listing all certificates,
permits, licenses, waivers, other documents, or 2ny
combination of the foregoing required by law in
connection with or as a result of such Restoration and
stating that all of the same have been obtained.

In the event there shall be any surplus after
application of the Net Award or the Net Proceads to
Restoration of the Premises and the Equipment, such surplus
shall be credited againat the amounts outstanding in respect
of the. Obligations in accordance with the provisions of
Sections 2.13(g) and (h) of the Credit Agreement.
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(£) Net Proceeds or Net Award After Event of
Default, In the event that there is likely to be, or shall
be, a Net Award or Net Proceeds after the occurrence of an
Event of Default, Mortgagee shall have the option to apply
such Net Award or Net Proceeds, as the case may be, to
prepayment of the Obligations in accordance with
Sections 2.13(g) and (h) of the Credit Agreement or to
require a Restoration of the Mortgaged Property pursuant to
svosection 1.09(d).

SECTION 1.10. Alterations, Mortgagor shall not,
withoic the prior written consent of Mortgagee, which
consent @hall not be unreasonably withheld, make any
structurai uddition, wodification or change (each, an
"aAlteration!) to the Premises or the Equipment that costs
more to effect than $2,000,000, Whether or not Mortgagee
has consented irn the making of any Alteraticn, Mortgagor
shall (a) completz each Alteration promptly, in a good and
workmanlike mannexr-zid in compliance with all applicable
laws, ordinances and reguirements and (b} pay when due all
claims for labor perforied and materials furnished in
connection with such Alceration, unless contested in
accordance with the provisions of subsection 1.03{c).

ARTICLE TI
Assignment of Rents: Securily Agreement

SECTION 2.01. Assignment of ‘wases, Rents, Issues
and Profits. (a) Mortgagor hereby irrevorably grants,
transfers and assigns to Mortgagee, and grants to Mortgagee
a security interest in, all Mortgagor’s righv, title and
interest, whether now existing or hereafter acquired, in the
Leases, including, without limitation, the rigut, vower and
authority to collect the rents, issues, income and profits
of the Mortgaged Property. The assignment set forth in the
foregoing sentence shall be absolute, unconditional and
irrevocable.

(b) Notwithstanding the provisions of sub-
section 2,01(a), Mortgagor shall have the right, so long as
no Event of Default shall have occurred and is continuing,
to collect and retain all rents, issues and profits relating
to the Mortgaged Property as the same become due and
payable. Upon the occurrence of any Event of Default
Mortgagee may at any time without notice, either in person,
by agent, or by a receiver to be appointed by a court, and
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without regard to the adeguacy of any security for the
Secured Obligations, (1) enter upon and take possession of
the Premises and Eguipment or any part thereof, and/or

(1i) in its own name sue for or otherwise cocllect such
rents, issues and profits, including those past due and
unpaid, and apply the same, less costs and expenses of
operation and collection (including, without limitation,
attorneys’ fees), to all or any part of the Secured
Obiigations, and in such order as Mortgagee may determine in
accordance with the terms of the Credit Agreement.

(¢) Mortgagee’s right to collect the rents,
issues ead profits upon default by Mortgagor pursuant to
this Section 2.01 is in no manner conditional upon Mortgagee
first takiac possession of the Premises., Should Mortgagee
enter and take possession of the Premises, or collect the
rents, issues =20l profits and apply the same as provided for
herein, such act snell not cure or walve any Event of
Default or notice thereof hereunder or invalidate any act
done pursuant to such notice. Nothing contained herein, nor
any collection of rents, issues and profits by Mortgagee or
a receiver, shall be construed to make Mortgagee a
"mortgagee-in-passession" sc long as Mortgagee has not
itself entered into actual rossession of the Premises.

(d) Nothing herein ehill be construed to impose
any liability or obligation on Mrrigagee under or with
respect to any Lease. Mortgagor-snall indemnify and hold
Mortgagee and each Lender harmless frou and against any and
all liabilities, losses and damages {1uzluding, without
limitation, reasonable attorneys’ fees ard the allocated
cogts of staff counsel) incurred under any Lezase or by
reason of the provisions of this Section 2.0Y, except to the
extent that said liability, losses and damages are caused as
a direct result of Mortgagee’s gross negligence ~x willful
failure to comply with all applicable laws goveriing
Mortgagee’s exercise of the remedies set forth in tiis
Section 2.01.

SECTION 2.02. gecurity Interest in Personal
Property. (a) This Mortgage shall constitute a security
agreement and shall create and evidence a security interest
in all the Equipment and in all the other items of property
comprising the Mortgaged Property in which a security
interest or lien may be granted or a common law pledge
created pursuant to the uniform commercial code as in effect
in the state in which the Premises are located ("Uniform
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Commercial Code") or under common law in such state
(collectively, "Personal Property").

(b) Mortgagor, immediately upon the execution and
delivery of this Mortgage, and thereafter from time to time,
shall cause this Mortgage, any security instrument creating
or evidencing the Lien hereof in the Perscnal Property, and
each instrument of further assurance, including, without
liritation, Uniform Commercial Code financing statements and
continuation statements, to be filed, registered or recorded
in svch manner and in such places as may be required by any
curren. nr future law in order to publish notice of and
fully to perfect, preserve and protect the Lien hereof upon
the Persora) Property. Mortgagor hereby appoints and
autherizes Mortgagee to act on behalf of Moxrtgagor upon
Mortgagor’s failure to comply with the provisions of this
subsection 2.02%).

(c) Upon the occurrence of any Event of Default,
in addition to the repzdies set forth in aArticle III,
Mortgagee shall have the power to foreclose Mortgagor’s
right of redemption in the Personal Property by sale of the
Personal Property. in accordaice with the Uniform Commercial
Code or under other applicakie law in such state. It shall
not be necessary that any Pernorial Property offered be
physically present at any such @ale or constructively in the
possession of Mortgagee or the pecron conducting the sale,

(d) Upon the occurrence ol anry Event of Default,
Mortgagee may sell the Personal Properiy or any part thereof
at public or private sale with notice to loitgagor as
hereinafter provided. The proceeds of any such sale, after
deducting all expenses of Mortgagee in taking, storing,
repairing and selling the Personal Property (ipciuding,
without limitation, reasonable attorneys’ fees) s=pill be
applied in the manner set forth in subsection 3.034¢). At
any sale, public or private, of the Personal Properly or any
part thereof, Mortgagee or any Lender may purchase ary. or
all of the Personal Property offered at such sale.

(e) Mortgagee shall give Mortgagor notice of any
sale of any of the Personal Property pursuant to the
provisions of this Section 2.02. Notwithstanding the
provisions of Section 4.02, any such notice shall ©
conclusively be deemed to be received and shall be effective E%
if such notice is wailed at least 10 days prior to any sale,
by first-class or certified mail, postage prepaid, to

B4Toz,
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Mortgagor at its address determined in accordance with the
provisions of Section 4.02.

ARTICLE III

Events of Default and Remedies

SECTION 3.01. Events of Default. It shall be an
Event of Default hereunder if there shall occur under the
Credit 2greement an "Event of Default" (as such term is
defined in the Credit Agreement).

. STUTION 3.02. e s A4 o)
Default. If any Event of Default shall have occurred,
Mortgagee may, (in-addition to any other action permitted by
law, take one or more of the following actions:

{a} by wricten notice to Mortgagor, declare the
entire unpaild amcurt of the Secured Obligations to be

due and payable Immi:diately;

(b) personally, vz by its agents or attorneys,
(i} enter into and upon a1l eor any part of the
Mortgaged Property and exciude Mortgagor, its agents
and servants wholly therefrem, (ii) use, operate,
manage and control the Premisrs and the Equipment and
conduct the business thereof, (111 maintain and
restore the Mortgaged Property, (i) make all necessary
or proper repalrs, renewals and repiycements and such
useful Alterations thereto and thereor as Mortgagee may
deem advisable, (v) manage, lease and opsrate the
Mortgaged Property and carry on the busiiiess thereof
and exercise all rights and powers of Mortyaror with
regpect thereto either in the name of Mortgagol .or
otherwise, or (vi) collect and receive all earnings,
revenues, rents, issues, profits and income of the
Mortgaged Property and any or every part thereof;

(¢} with or without entry, perscnally or by its
agents or attorneys, (i) sell the Mortgaged Property
and all estate, right, title and interest, claim and
demand therein at one or more sales as an entirety or
in parcels, and at such time and place upon such terms
and after such notice thereof as may be required or
permitted by law, (ii) institute and prosecute
proceedings for the complete or partial foreclosure of
the Lien of this Mortgage and/or (iii) pursue all
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remedies afforded to a mortgagee under and pursuant to
the Illinols Mortgage Foreclosure Law (735 ILC § 5/15-
1101 et seq, (1992 State Bar Edition), as amended from
time to time:

(@) take such steps to protect and enforce its
rights whether by action, suit or proceeding at law or
in equity for the specific performance of any covenant,
condition or agreement in the Credit Agreement or any
Loan Document, or in aid of the execution of any power
granted in this Mortgage, or for any foreclosure
prareunder, or for the enforcement of any other
appropriate legal or equitable remedy or otherwisme as
Mortyayjee shall elect; or

(e) ~ake any of the above-mentioned actions in
respect ¢f any or a number of individual parcels in the
event that the Mortgaged Property is comprised of more
than one parcel-of land.

SECTION 3.02.  Sale of Mortgaged Property if Event
of Default Occurs; Proceeds of Sale. (a) On the completion
of any sale or sales by Mortgagee made under or by virtue of
this Article III, Mortgagee. >r an officer of any court
empowered to do so, shall execute and deliver to the
accepted purchaser or purchaseis » good and sufficient
instrument or instruments conveyira, assigning and
transferring all estate, right, title-and interest in and teo
the property and rights sold. Mortgages is hereby
irrevocably appointed the true and lawful agent and attorney
of Mortgagor, in its name and stead, to ma%e all necessary
conveyances, assignments, transfers and deliveries of the
Mortgaged Property and rights so sold, and fuvr that purpose
Mortgagee may execute all necessary instruments cf
conveyance, assignment and transfer, and may suksiitute one
or more persons with like power, and Mortgagor hereby
ratifies and confirms all that Mortgagee or any such
substitute shall lawfully do by virtue hereof. This|vower
of attorney is coupled with the interest of Mortgagee
created by this Mortgage. Mortgagor shall ratify and
confirm any such sale or sales by executing and delivering
to Mortgagee or such purchaser or purchasers all instruments
as may be requested for such purpose. Any such sale or
sales made under or by virtue of this Article III shall
operate to divest all the estate, right, title, interest,
claim and demand whatsoever, whether at law or in equity, of
Mortgagor in and to the properties and rights so sold, and
shall be a perpetual bar both at law and in equity against
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Mortgagor and against any and all persons claiming or who
may claim the same, or any part thereof from, through or
under Mortgagor.

(b) In the event of any sale made under or by
virtue of this Article III, the entire principal of, and
interest in respect of the Secured Obligations, if not
previously due and payable, shall, at the option of
Mci*gagee, immediately become due and payable, anything in
this Mortgage to the contrary notwithstanding.

(c¢) Except as otherwise provided by applicable
law, tiie proceeds of any sale made under or by virtue of
this Artiziz III, together with any other sums which then
may be held by Mortgagee under this Mortgage, whether under
the provisione of this Article III or otherwise, shall be

applied as foilowg:

PIRST, o _*he payment of all costs and expenses
incurred by the Martgagee in connection with such
collection or salu or otherwise in connection with this
Mortgage, any othe:r Loan Document or any of the Secured
Obligations, including all court costs and the
reasonable fees, other(charges and disbursements of its
agents and legal counsel, the repayment of all advances
made by the Mortgagee or unuer any other Loan Document
and any other costs or expeusges incurred in connection
with the exercise of any rignt ecr remedy hereunder or
thereunder;

SECOND, to the payment in full of the Secured
Obligations owed to the Lenders, the swingline Lender
and the Fronting Bank in respect of the Loans and
Swingline Loans made by them and outstanding and the
amounts owing in respect of any LC Disburscuzpt, pro
rata as among the Lenders, the Swingline LenZexr and the
Fronting Bank in accordance with the amount of such
Secured Obligations owed to them;

THIRD, to the payment and discharge in full of the
Secured Obligations (other than those referred to
above) pro rata as among the Lenders in accordance with
the amount of Secured Qbligations owed to them; and

 FOURTH, to the Mortgagor, its successors or
assigns, or ‘as a court of competent jurisdiction may
otherwise direct.
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The Mortgagee shall have absolute discretion as to
the time of application of any such proceeds, moneys or
balances in accordance with this Mortgage. Upon any sale of
the Mortgaged Property by the Mortgagee (including pursuant
to a power of sale or under a judicial proceeding), the
receipt by the Mortgagee or of the officer making the sale
shall be a sufficient discharge to the purchaser or
purchasers of the Mortgaged Property so sold and such
puschaser or purchasers shall not be obligated to see to the
application of any part of the purchase money paid over to
the Movtgagee or such officer or be answerable in any way
for tha pisapplication thereof.

(4? Mortgagee on behalf of any Lender or on lts
own behalf may bid for and acgquire the Mortgaged Property or
any part theredf ~t any sale made under or by virtue of this
Article III and, in lieu of paying cash therefor, may make
settlement for the purchase price by crediting against the
purchase price the vnpaid amounts whether or not then due
and owing in respect or) the Secured Obligations, after
deducting from the sales price the expenses of the sale and
the costs of the action or proceedings and any other sums
that Mortgagee or such Lender is authorized to deduct under
this Mortgage.

(e} Mortgagee may adjcuzn from time to time any
sale by it to be made under or by Zirtue of this Mortgage by
announcement at the time and place arpuinted for such sale
or for such adjourned sale or sales, and. except as
otherwise provided by any applicable provision of law,
Mortgagee, without further notice or publication, may make
such sale at the time and place to which the =ame shall be
so adjourned.

(£) If the Mortgaged Property is compriszd of
more than one parcel of land, Mortgagee may take ary of the
actions authorized by this Section 3.03 in respect of any or
a number of individual parcels.

SECTION 3.04. Additional Remedies in Case of an
Event of Default. (a) Mortgagee shall be entitled to

recover judgment as aforesaid either before, after or during
the pendency of any proceedings for the enforcement of the
provisions of this Mortgage, and the right of Mortgagee to
recover such judgment shall not be affected by any entry or
sale hereunder, or by the exercise of any other right, power
or remedy for the enforcement of the provisions of this
Mortgage, or the foreclosure of the Lien of, or absolute
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conveyance pursuant to, this Mortgage. In case of
proceedings against Mortgagor in insolvency or bankruptecy or
any proceedings for its reorganization or involving the
liguidation of its assets, Mortgagee shall be entitled to
prove the whole amount of principal and interest due in
respect of the Secured Obligations to the full amount
thereof without deducting therefrom any proceeds cbtained
from the sale of the whole or any part of the Mortgaged
Property or from the sale of any or a number of parcels in
the event that the Mortgaged Property is comprised of more
than cne parcel of land; provided, however, that in no case
shall Mortgagee receive a greater amount than the aggregate
of such piincipal, interest and such other payments, charges
and costs’ (with interest at the Default Rate) from the
proceeds of *the sale of the Mortgaged Property and the
distribution from the estate of Mortgagor.

(b) Any recovery of any judgment by Mortgagee and
any levy of any exscution under any judgment upon the
Mortgaged Property shizll not affect in any manner or to any
extent the Lien of this Mortgage upon the Mortgaged Property
or any part thereof, or apy Liens, conveyances, powers,
rights and remedies of Mo.tgagee hereunder, but such Liens,
conveyances, powers, rightsiand remedies shall continue
unimpaired as before.

(c) Any moneys collecled by Mortgagee under this
Section 3.04 shall be applied in acceidance with the
provisions of subsection 3.03(c).

SECTION 3.05. Legal Proceedincs after an Event of
Default. (a) After the occurrence of any Event of Default
and immediately upon the commencement of any action, suit or
legal proceedings to obtain judgment for the Secured
Obligations or any part thereof, or of any procezdings to
foreclose the Lien of or otherwise enforce the provisions of
this Mortgage or of any other proceedings in aid oz the
enforcement of this Mortgage, Mortgagor shall enter ite
voluntary appearance in such action, suit or proceeding.

(b} Upon the occurrence of an Event of Default,
Mortgagee shall be entitled forthwith as a matter of right,
either before or after declaring the Secured Obligations or
any part thereof to be due and payable, to the appointment
of a receiver without regard to the adequacy or inadeguacy
of any security for the Secured Obligations, provided, that
Mortgagee shall provide notice of such receivership
proceedings either (i) as required under applicable local
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law or (ii) in the event that notice is not required under
applicable local law, within 30 days after the conclusion of
any receivership proceeding.

(c) Mortgagor shall not (i) at any time insist
upon, or plead, or in any manner whatsoever claim or take
any benefit or advantage of any stay or extension or
moratorium law, any exemption from execution or sale of the
Mcrtyaged Property or any part thereof, wherever enacted,
now or at any time hereafter in force, which may affect the
coveniants and terms of performance of this Mortgage,

(ii) rieim, take or insist on any benefit or advantage of
any law nowy or hereafter in force providing for the
valuation ol appraisal of the Mortgaged Property, or any
part thereof, prior to any sale or sales of the Mortgaged
Property which nav be made pursuant to this Mortgage, or
pursuant to any decree, judgment or order of any court of
competent jurisdiction, or (iii) after any such sale or
sales, claim or exercise any right under any statute
heretofore or hereattirr, enacted to redeem the property so
sold or any part thereol. Mortgagor hereby expressly waives
all benefit or advantage of-any such law or laws, including,
without limitation, any ard all rights to trial by jury in
any action or proceeding relatad to the enforcement of this
Mortgage, and covenants not to. dinder, delay or impede the
execution of any power granted o: delegated to Mortgagee by
this Mortgage, but to suffer and ‘parmit the execution of
every such power as though no such lzaw or laws had been made
or enacted. Mcrtgagor, for itself and z1l who may claim
under it, waives all right to have the Uortgaged Property,
or any part thereof, marshaled on any foreclosure of this
Mortgage.

SECTION 3.06, Remedies Not Exclusive. | No remedy
conferred upon or reserved to Mortgagee by this Morigage is
intended to be exclusive of any other remedy or rc¢redies,
and each and every such remedy shall be cumulative anZ shall
be in addition to every other remedy given under this
Mortgage or now or hereafter existing at law or in equity.
Any delay or omission of Mortgagee to exercise any right or
power accruing on any Event of Default shall not impair any
such right or power and shall not be construed to be a
waiver of or acquiescence in any such Event of Default.
Every power and remedy given by this Mortgage may be
exercised from time to time as often as may be deemed
expedient by Mortgagee. If Mortgagee or any Lender accepts
any moneys required to-be paid by Mortgagor under this
Mortgage after the same becomes due, such acceptance shall
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not constitute a waiver of the right either to require
prompt payment, when due, of all other sums secured by this
Mortgage or to declare an Event of Default with regard to
subseguent defaults, If Mortgagee accepts any monheys
required to be paid by Mortgagor under this Mortgage in an
amount less than the sum then due, such acceptance shall be
deemed an acceptance on account only and on the condition
that it shall not constitute a waiver of the obligation of
Mertyagor to pay the entire sum then due, and Mortgagor’s
faildre to pay the entire sum then due shall be and continue
to beé an Event of Default notwithstanding acceptance of such

amount ca account.

ARTICLE IV

¥iscellaneous

SECTION 4.03. Severability. In the event any one
or more of the provisions contalned in this Mortgage shall
for any reason be hela %2 be invalid, illegal or
unenforceable in any respest, such invalidity, illegality or
unenforceability shall not affect any other provision of
this Mortgage, but this Mortasge shall be construed as if
such invalid, illegal or unenfoineable provision had never
been contained herein or therein., ~The invalidity or
unenforceability of this Mortgage with respect to any item
of or any portion of the Secured Obligations which it
secures shall not invalidate or render uvienforceable this
Mortgage or the Lien hersof with respect io any other itenm
or portion of the Secured Obligations.

SECTION 4.02. Notices, All notices, demands,
instructions and other communications required or permitted
to be given to or made upon any party hereto shall be
pursuant to and in accordance with the provisions of
Section 10.01 of the Credit Agreement.

SECTION 4.03. Covenants To Rupn with the ILand.

211 of the grants, covenants, terms, provisions and
conditions in this Mortgage shall run with the land and
shall apply to and bind the successors and aasigns of

Mortgagor.

SECTION 4.04. Captions: Gende umber., The
captions and section headings of this Mortgage are for
convenlence only and are not to be used to interpret or
define the provisions hereof. All terms contained herein
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shall be construed, whenever the context of this Mortgage so
requires, so that the singular includes the plural and so
that the masculine includes the feminine.

SECTION 4.05. Choice of Iaw. This Mortgage shall
be construed under and governed by the laws of the State of
New York, except that matters affecting title to the
Mortgaged Property, the creation of estates or interests in
th~ Mortgaged Property and the creation, perfectien,
priority and foreclosure of liens on, and security interests
in, the Mortgaged Property shall be governed and construed
in accrriance with the laws of the state in which the
Mortgage. Property is located.

SEXMTION 4.06. No Merder. The rights and estate
created by thir Mortgage shall not, under any circumstances,
be held to have nerged into any other estate or interest in
the Premises now cwnad or hereafter acquired by Mortgagee
unless Mortgagee shall have consented to such merger in

writing.

SECTION 4.07. ' Changes_in Writing. This Mortgage
may not be modified, amenced, discharged or waived in whole
or in part except by an instriment in writing signed by
(i) Mortgagor, to the extent &ny modification, amendment,
discharge or waiver is sought to 22 enforced against
Mortgagor, and (ii) Mortgagee, tc Lhe extent any
modification, amendment, discharge or-waiver is sought to be
enforced against Mortgagee or any Lehder.

SECTION 4.08. Credit Agreement. -Mortgagor
acknowledges that (i) the actions of Mortgcgee, in its

capacity as Collateral Agent hereunder, are subject to the
provisions of the Credit Agreement, and (ii) Meoitgagee is
acting solely as agent for the Lenders and no preovision set
forth in Article IX of the Credit Agreement is intended to
benefit in any manner Mortgagor or to limit to any 2xtent
the rights and remedies herein set forth of Mortgagec.

SECTION 4.09. Concerning Mortgagee. (a)
Mortgagee shall be entitled to rely upon any written notice,

statement, certificate, order or other document or any
telephone message reasonably believed by it to be genuine
and correct and to have been signed, sent or made by the
proper person,. and, with respect to all matters pertaining
to this Mortgage and its duties hereunder, upon advice of
counsel selected by it.
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(b) With respect to any of its rights and
obligations as a Lender, Mortgagee shall have and may
exercise the same rights and powers hereunder and is subject
to the same obligations and liabilities as and to the extent
set forth herein for any other Lender. The term "Lenders",
"Lender", "Swingline lLender", "Fronting Bank" or any similar
terms shall, unless the context clearly otherwise indicates,
include Mortgagee in its individual capacity as a Lender,
the Swingline Lender or the Fronting Bank. Mortgagee may
accupt deposita from, lend money to, and generally engage in
any ‘kand of banking, trust or other husiness with Mortgagor
or any <ntity related to or affiliated with Mortgagor to the
same exien: as 1f Mortgagee were not acting as Collateral
Agent.

(c) . ‘Mortgagor shall recognize as the mortgagee
under this insuvzvaent any party who has succeeded to the
interest of Mortgasjea or Collateral Agent under the Credit
Agreement.

SECTION 4.1¢.  Multisite Real Estate Transaction,
Mortgagor acknowledges that this Mortgage is one of a number
of Other Mortgages and Loan Locuments which secure the
Secured Obligations. Mortgagur agrees that the lien of this
Mortgage shall be absolute and vnconditional and shall not
in any manner be affected or impaired by any acts or
omissions whatsoever of Mortgagee/and without limiting the
generality of the foregoing, the Iien hereof shall not be
impaired by any acceptance by the Mortgagee of any security
for or guaranties of any of the Obligations hereby secured,
or by any failure, neglect or omission on the part of
Mortgagee to realize upon or protect any Cbiigations or
indebtedness hereby secured or any collateral security
therefor including the Other Mortgages and othe:r Il.oan
Documents. The lien hereof shall not in any manrgr be
impaired or affected by any release (except as to tps
property released), sale, pledge, surrender, compronise,
settlement, renewal, extension, indulgence, alteration;
changing, modification or disposition of any of the
Obligations secured or of any of the collateral security
therefor, including the oOther Mortgages and other Loan
Documents or of any guarantee thereof, and Mortgagee may at
its discretion foreclose, exercise any power of sale, or
exercise any other remedy avallable to it under any or all
of the Other Mortgages and other Loan Documents without
first exercising or enforecing any of its rights and remedies
hereunder. Such exercise of Mortgagee’s rights and remedies
under any or all of the Other Mortgages and other Loan
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Documents shall not in any manner impair the indebtednecas
hereby secured or the lien of this Mortgage and any exercise
of the rights or remedias of Mortgagee hereunder shall not
impair the lien of any of the Other Mortgages and other Loan
Documents or any of Mortgagee’s rights and remedies thereun-
der. The undersigned specifically consents and agrees that
Mortgagee may exercise its rights and remedies hereunder and
under the Other Mortgages and other Loan Documents
separately or concurrently and in any order that it may deem
apprrpriate.

SECTION 4.11. Satisfaction and Cancellation.

(a) The conveyance to Mortgagee created and consummated by
this Mortcacs shall be null and void when all the
Obligations Dh2ve been indefeasibly paid in full in
accordance withk the terms of the Credit Agreement and the
Loan Documents -and the Lenders and the Swingline Lender have
no further commitwen®: to lend under the Credit Agreement, no
Letters of Credit srs outstanding and the Fronting Bank has
no further obligation 4o issue Letters of Credit under the
Credit Agreement.

(b)Y The lien of this conveyance shall be released
from the Mortgaged Property ir connection with any transfer
permitted by Section 7.05 of *ths Credit Agreement.

(c) In connection with any termination or release
pursuant to paragraph (a) or (b), the Mortgage shall be
marked "satisfied" by the Mortgagee, and this Mortgage may
be canceled of record at the request anc at the expense of
the Mortgagor. Mortgagee shall execute any documents
reasonably requested by Mortgagor to accorglish the
foregoing or to accomplish any release contentlated by
paragraph (a) or (b) and Mortgagor will pay all-costs and
expenses, including attorneys’ fees and disburcerants,
incurred by Mortgagee in connection with the preparation and
execution of such documents.

SECTION 4.12, Mortgagee’s Right to Sevexr
Indebtedness. (a) Mortgagor acknowledges that (i) the
Mortgaged Property does not constitute the sole source of
security for the payment and performance of the Obligations
and that the Obligations are alsoc secured by property of
Mortgagor and its affiliates in other jurisdictions
(collectively, the "Collateral"), (ii) the number of such
jurisdictions and:the nature of the transaction of which
this instrument is a part are such that it would have been
impracticable for the parties to allocate to each item of
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Collateral a specific loan amount and to execute in respect
of such item a separate credit agreement and (iil) Mortgagoer
intends that Mortgagee have the same rights with respect to
the Mortgaged Property, in foreclosure or otherwise, that
Mortgagee would have had if each item of Collateral had been
mortgaged or pledged pursuant to a separate credit agreement
and mortgage or security document. In furtherance of such
intent, Mortgagor agrees that Mortgagee may at any time by
notice (the "Allocation Notice"} to Mortgagor allocate a
portion (the YAllocated Indebtedness") of the Obligations to
the Mortgaged Property and sever from the remaining
Obligations the Allocated Indebtedness. From and after the
giving ¢&an Allocation Notice with respect to the Mortgaged
Property, che Secured Obligations hereunder shall be limited
to the extenc set forth in the Allocation Notice and (as so
limited) shall, for all purposes, be construed as a separate
loan obligation sf Mortgagor unrelated to the other
transactions contemplated by the Credit Agreement, any
Interest Rate Agrecwsant or any document related to any
thereof. To the extcet that the proceeds on any foreclosure
of the Mortgaged Propeifrv shall exceed the Allocated
Indebtedness, such proceedr-shall belong to Mortgagor and
shall not be available hereutider to satisfy any Obligations
of Mortgagor other than the Allocated Indebtedness. 1In any
action or proceeding to forecloze the Lien of this Mortgage
or in connection with any power of-sale foreclosure or other
remedy exercised under this Mortgage commenced after the
giving by Mortgagee of an Allocation Yotice, the Allocation
Notice shall be conclusive proof of the limits of the
Secured Obligations, and Mortgagor may ‘inhroduce, by way of
defense or counterclaim, evidence thereof in any such action
or proceeding.

(b) Mortgagor hereby waives to the greatest
extent permitted under law the right to a dischaxoi of any
of the Obligations under any statute or rule of law now or
hereafter in effect which provides that foreclosure ‘of the
Lien of this Mortgage or other remedy exercised under tiis
Mortgage constitutes the exclusive means for satisfaction of
the Secured Obligations or which makes unavailable a
deficiency judgment or any subsegquent remedy because
Mortgagee elected to proceed with a power of sale
foreclosure or such other remedy or because of any failure
by Mortgagee to comply with laws that prescribe conditions
to the entitlement to a deficiency judgment. In the event
that, notwithstanding the foregoing waiver, any court shall
for any reason hold that Mortgagee is not entitled to a
deficiency judgment, Mortgagor shall not (i) introduce in
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any other jurisdiction such judgment as a defense to
enforcement against Mortgagor of any remedy in the Credit
Agreement or any security document related to or executed in
connection with any thereof or (il) seek to have such
judgment recognized or entered in any other jurisdiction,
and any such judgment shall in all events be limited in
application only to the state or jurisdiction where

rendered,

(c) In the event any instrument in additien to
the Aallocation Notice is necessary to effectuate the
proviricons of this Section 4.12 including, without
limitation, any amendment to this Mortgage or affidavit or
certificate of any kind, Mortgagee may execute, deliver or
record sucn/ iastrument as the attorney~in-fact of Mortgagor.
such power of attorney is coupled with an interest and is

irrevocable,

SECTION 4.33. Future Advances. This Mortgage
secures future advancss, if any, whether obligatory or
advanced at the option «f Mortgagee. The maximum aggregate
principal amount of all advances under the Credit Agreement
(exclusive of amounts that may be advanced hereunder in
accordance with the provisidns hereof) that wmay be
cutstanding at any time is $14%,000,000 plus any amounts
outstanding from time to time in raspect of any Interest
Rate Agreements entered into witk 2 Lender and secured

hereby.

SECTION 4.14., Purpcse of Loaa. . The Loan

evidenced by the Credit Agreement and secured hereby is a
business loan within the purview of paragr:eph 4 of

Article 205 of Chapter 815 Revised Statutes 7f the State of
Illinois (or any substitute, amended, or replacement
statutes) transacted solely for the purpose of carisving on
or acquiring the business of the Mortgagor.

IN WITNESS WHEREOF, this Mortgage has been duly
executed by Mortgagor as of the date first written above.

JOHN M. SMYTH COMPANY,

by-aiz;ﬁdﬂd,{;f<£;4¢@po£}\,
Name: ZQW. A 2zt
Title: /i@y~ 1265 ( D&t
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On the: %a of f € 1994, before me
personally came £ “—"-'ﬂ/ 2, mmer€o me known, who, being l% o ¥
du)y sworn, daid depc;je and say that he resides at 7522 &2 /fv@
(e

that he is the {4z of JOHN M. SMYTH COMPANY, the Owocec
corpocation described in and which executed the foregoing ke 1
instrurert; and that _Hc signed his name thereto by order ~Z

of the buaud of directors of said corporation. B3y3y/ §

é@)‘é«, / iz f/lMQ/

Notary Public
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" ' COok County

SCHEDULE A

THAT PART OF THE WEST 1/2 OF THE SOUTHEAST 1/4 OF SECTION 13, TOWNSHIP
41 NORTH, RANGE 10, EAST OF THE THIRD PRINCIPAL MERIDIAN, DESCRIBED AS

FOLLOWS:

COMMENCING -AT THE POINT OQF INTERSECTION OF THE SOUTH LINE OF WOODFIELD
ROAD AS DELICATED PER DOCUMENT 20944554 WITH THE EAST LINE OF SAID
WEST 1/2 OF 705 SOUTHEAST 1/4; THENCE SOUTH O DEGREES 33 MINUTES 31.5
SECONDS WEST ALUNG SAID EAST LINE 700 FEET; THENCE NORTH B9 DEGREES 26
MINUTES 28.5 SECONDS WEST 450 FEET ALONG A LINE DRAWN PERPENDICULARLY TO
SAID EAST LINE; ThENCE NORTH O DEGREES 33 MINUTES 31.5 SECONDS EAST
694.283 FEET ALONG A TIWE PARALLEL WITH SAID EAST LINE TO A POINT IN
SAID SOUTH LINE OF WOOUDFXIZLD ROAD, THENCE EASTERLY 445.846 FEET ALONG
SAID SOUTH LINE OF WOODIIELD ROAD BEING THE ARC OF A CIRCLE OF 1859.86
FEET RADIUS CONVEX TO: THE NURTH WHOSE CHORD BEARS NORTH B9 DEGREES 45
MINUTES 1 SECOND EAST:TO A IOINT OF TANGENCY, THENCE SOUTH 83 DEGREES
22 MINUTES 56: SECONDS: EAST 5.244 FEET ALONG SAID SOUTH LINE OF
WOODFIELD 'ROAD . TO HEREIN DESIGNAEN POINT OF BEGINNING, IN COOCK

COUNTY, ILLINOIS.

8LIDLSTE
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SECOND AMENDED AND RESTATED SUBSIDIARY GUARANTEE
AGREEMENT dated as of June 28, 1994, among each of the undersigned subsidiaries
of Levitz Furniture Corporation (each such subsidiary individuasly, a “Guarantor” und
collectively, the “Guarantors™), and CHEMICAL BANK, s New York hanking
corporation (“Chemical Bank™), as collatera! agent {the *Collateral Ayenmt”) for the
Secured Parties (s defined In the Credit Agreement referred to below), ;

Reference is made to (a) the Amended and Restated Subsidiary Guaraniee Agreement entered
into as of Decamber 10, 1992 (the “Original Subsidiary Guarantee™), by vach of the Guarantors (other
than Levitz shr.pping Service, inc. and John M. Smyth Company) in favor of end for the benefit of
Wells Fargo Pank, National Associntion (*Wells Fargo™), as agent for and representative of the banks
party to the Amerdes and Restated Credit Agreement duted as of December 10, 1992, among Levitz
Furniture Corporation, « Slorida corporation (the “Borrower™), the banks party thereto and Wells
Fargo, as agent (the “Drizinal Credit Agreement™), and (b) the Second Amended and Restated Credil
Agreement dated as of June 28 1994 (as amended, restated, supplemented, modified or waived from
time to time, the “Credir Agrecaiens™), among the Borrower, the financial institutions party theretn, as
lenders (the "Lenders”), Chemical Banx, us administrative agent, Collsteral Agem, fronting bank {in
such capacity, the “Fronsing Bank™), and swingline lender (in such capucity, the “Swingllne Lender”),
and Wells Fargo, s co-agent,

In accordance with the Amendment Agriemant (such term and each other capitalized term used
but not defined heretn having the meaning assigned 'ait in the Credit Agreement), (i) the Original
Credit Agreement is being amended and restated in 1 2atirety in the form of the Credit Agreement and
(ii) the Lenders are agreeing to make Tranche B Loans 10 %i1e Borrower to ensble the Borrower to
consummate the Acquisition. The Lenders and the Swiogliae L :nder have agreed to make Loans and
Swingline Loans, respectively, to the Borrower, and the Froatiug Bank has agreed to issue Letters of
Credit for the account of the Borrower, pursuant to, and upon the (erm. and subject to the conditions
specified in, the Credit Agreement. Each of the Guarantors is 4 wholly evened Subsidiary of the
Borrower and will derive substantial benefit from the making of the Louss Yy the Lenders, the making
of the Swingline Loans by the Swingline Lender und the issuance of the Letiers of Credit by the
Fronting Bank. The obligations of the Lenders to make Losns, of the Swingline L:nder to make
Swingling Loans and of the Fronting Bank to issue Letters of Credit are conditioned sa; among other
things, the execution and delivery by the Guarantors of an amendment and restatement £/ the Original

Subsidiary Guarantee in the form hereof.
Accordingly, the parties hereto agree as follows:

SECTION 1. Guarantee, Each Guarantor unconditionally guarantees, jointly with the other
Guarantors and severally, as a primary obligor and not merely as & surety, (a) the due and punctual
payment of (i} the principal of and premium, if any, and interest (including interest accruing during the
pendency of any bankruptcy, insolvency, receivership or other similar proceeding, regardiess of
whether allowed or allowable in such proceeding) on the Loans ard the Swingline Loaas, when and as
due, whether at maturity, by acceleration, upon one or mare dates set for prepsyment or otherwise, (ii)
¢ each payment tequired to be made by Borrower under the Credit Agreement in respect of any Letter of
Credit, when and as due, including paymenls in respect of reimbursement of disbursements, interest
thereon and obligations to provide cash collateral and (iii) all other monetary obligations, including
fees, costs, expenses and mdemmtms. whether primary, secondary, direct, contingent, fixed or

82TOLEHE
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otherwise {including monetary obligutions incurred during the pendency of uny bankruptey, insolvency,
receivership or other similar proceeding, regurdless of whether allowed or allowable in such
proceeding), of the Borrower ta the Secured Parties under the Credit Agreement and the other Loan
Documents, and {b) the due and punctual performance of all covenants, agreements, obligations and
liabilities of the Borrower under or pussuant 1o the Credit Agreement and the other Loan Documents
(all the obligations referred to in the preceding clauses () nnd (b} being collectively called the
“Obligations"). Each Guarantor further agrees that the Obligations may be extended or renewed, in
whole or in part, without notice to-or further assent from i, and that it will remain bound upan its
guarant:e notwithstanding eny exlension or renewal of any Obligation,

Anything contained in this Agreement to the contrary notwithstanding, the obligations of each
Guarantor herruniler shall be limited to a maximum sggregate amount equal (o the largest amount that
would not render 1is obligations hereunder subject (o avoidance as a fraudulent transfer or conveyance
under Section 548 of Tiile 11 of the United States Code or any applicable provisions of comparable
state law (collectively, the *Fraudulent Transfer Laws™), in each case after giving effect to all other
liabilities of such Guarantor, contingent or otherwise, that are relevant under the Fraudulent Transfer
Laws (specifically excluding, nuwever, any ligbilities of such Guarantor (a) in respect of intercompany
indebtedness to the Borrower or Adfiliites of the Borrower 1o the extent that such indebtedness would
be discharged in an amount equal te-ths-amount paid by such Guarantor hereunder und (b) under any
guarantee of Subordinated Indebtedness virish gunrantee contains n limitation ns 10 maximum amount
similar to that set forth in this paragraph 2, jrsuant to which the lisbility of such Guarantor hereunder
is included in the liabilities taken into account in datermining such maximum amount) and after giving
effect as assets to the value {as determined unde. the npplicable provisions of the Fraudulent Transfer
Luws) of any rights to subrogation, contribution, reimlursement, indemaity or similar rights of such
Guarantor pursuant to (i) applicable law or (ii) any agieenient providing for an equitable allocation
among such Guarantor and other Affiliates of the Borrower uf obligations arising under guarantees by
such parties {including the Indemnily, Subrogation and Cont:ibution Agreement),

SECTION 2. Obligations Not Waived, To the fullest extent perinitted by applicable law, each
Guarantor waives presentment to, demand of psyment from and protest i the Borrower of any of the
Obligations, and also wuives notice of acceptance of its guarantee and notice %t protest for noppayment,
To the fullest extent permitted by applicable law, the obligations of each Guzrantor hersunder shall not
be affected by (a) the failure of the Collateral Agent or any other Secured Party 3 assert any claim or
demand or to enforce any right or remedy against the Borrower or any other Guarar.or under the
provisions of this Agreement, any Loan Document or otherwise: (b) any rescission, waivir..amendment
or modification of, or any release from any of the terms or provisions of this Agreement; Buy other
Loan Document, any guarantee of any other agreement, including with respect (o any other Guarantor
under this Agresment; (c) the release of any security held by the Collateral Agent or eny othe: Sccured
Party for the Obligations; {d) the failure to perfect any security interest in, or the release of, any of the
security held by or on behalf of the Collateral Agent; or (¢} the failure of the Cellateral Agent or any
other Secured Party to exercise any right or remedy against any other Guarantor or guarantor of the

Obligatioss.

SECTION 3. Security. Each of the Guarantars authorizes the Collateral Agent and each of the
other Secured Parties to (a) take and hold security for the peyment of this guarantee or the Obligations
and exchange, enforce, waive and release any such security, (b) apply such security and direct the
order or manner of sale thereof as they in their sole discretion may determine and (c) release or
substitute any one or more endorsees, other guarantors or other obligors.
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SECTION 4. Guarantee of Payment. Each Guarantor further agrees that its guaraniee
constitules a guaraniee of pdyment when due und not of collection, and waives any right to require that
any resort be had by the Collateral Agent or any other Secured Panty to any of the security held for
payment of the Obligations or to any hulance of uny deposit account or credit on the books of the
Collatern] Agent or any other Secured Parly in favor of the Borrower or any other Person.

SECTION 5. No Discharge or Diminishment of Guarantee, The obligations of each Guarantor
hersunder shall not be subject to any reduction, limitation, impairment or wemination for any reason
{othe! tizan the indefeasible puyment in full in cash of the Obligations), including any claim of waiver,
release, sarrender, alteration or compromise of uny of the Obligations, and shall not be subject to any
defense o/ sttoff, counterclaim, recoupment or termination whatsoever by reason of the invalidity,
illegality orunt nforceability of the Obligations or otherwise. Without limiting the generality of the
foregoing, the ool gations of each Guarantor hereunder shall not be discharged or impaired or otherwise
affected by the tailar= of the Collatera! Agent or any other Secursd Party to assert any claim or demand
or to enforce any re.nor‘ under the Credit Agreement, any other Loan Document, any other guarantee
or any other agreement, b', any waiver or modification of any provision of any thereof, by any default,
failure or delay, wilful or utherwise, in the performance of the Obligations, or by any other act or
omigsion that may or might in #ay nanner or 1o any exient vary the risk of any Guarantor or that
would otherwise operate as 8 disciiaige of any Guarantor as # matter of law or equity (other than the
indefeasible payment in full in cash ¢i 4ii the Obligations).

SECTION 6. Defenses of Borrowers ¥aived, To the extent permitted by applicable taw, each
of the Guaranators waives uny defense hased 0. or arising out of any defense of the Borrower or the
unenforceability of the Obligations or any part thareuf from any ceuse, or the cessation from any cause
of the liability of the Borrower, other than finul and'irde‘easible payment in full in cash of the
Obligations. The Collateral Agent and the other Secured Pariies may, at their election, foreclose on uny
security held by one or more of them by one or mote judivies o+ non-judicial sales, or exercise any
other right or remedy available to them against the Borrower or nay Guarantor, or any security,
without affecting or impairing in any way the linbility of any other Guarantor hereunder except to the
extent the Obligations bave been fully, finally and indefeasibly paid in-cash. Each of the Guarantors
waives any defense arising out of any such election even though such elition operates to impair or to
extinguish any right of reimbursement or subrogation or other right or rem:dy af such Guarantor
against the Borrower or any other Guamntor, as the case may be, or uny securt'y.

SECTION 7. Subordination, In furtherance of the foregoing and not in hiiwlon of any other
right that the Collateral Agent or any other Secured Party has at law or in equity against oy Guarantor
by virtue hereof, upon the failure of the Borrower to pay any Obligation when and as the same shalt
become due, whether at maturity, by acceleration, after notice of prepayment or otherwise, each
Guarantor hereby promises to and will upon demand forthwith pay, or cause to be paid, to the
Collatera} Agent or such other Secured Party as is designated thereby in cash the amount of such
unpaid Obligations. Upon payment by any Guarantor of any sums to the Collateral Agent or any
Secured Party as provided above, all rights of such Guarantor against the Borrower arising 45 a result
thereof by way of right of subrogauon, contribution, reimbursement, indemnity or otherwise, shall in
all respects be subordinate and junior in right of payments to the prior indefeasible payment in full in
cash of all the Obligations, In addition, any indebtedness of the Borrower now or hereafier held by any
Guarantor is hereby suborclmated in right of payment to the Obligations, If any amount shall
erroneously be paid to nny Guamntor (1) on account of such subrogation, comnbunon, reimbursement,
indemnity or 51mllar nght or (u) aftér the occurreénce and during the continuance of an Event of
Default; on account of any - such indebiedness of the Borrower, such rmoust shall be held in trust for
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the benefit of the Secured Purties and shull forthwith be paid 1o the Collateral Agent to be credited
against the payment of the Obligations, whether matured or unmutured, in sccordance with the terms of
the Loan Documents.

SECTION 8. Information. Euch of the Guarantors assumes all respansibility for being und
keeping itsell informed of the Borrower's finencial condition und assets, and of all other circumstances
bearing upon the risk of nonpayment of the Obligations and the nature, scope and extent of the risks
that such Guarantor assumes and incurs hereunder, and agrees that none of the Collateral Agent or the
other Sécured Purties will have any duty to advise eny of the Guarantors of information known ta it or
any of therz regarding such circumstances or risks.

SECTION 9. Representations and Warranties, Each of the Guarantors represents and warrants
as to itself that a't representations and wurranties reluting to it contained in the Credit Agreement are
true and correct,

SECTION 10, Terranation. The guarantees made hereunder shall terminate when all the
Qbligations have been indefeasibly paid in full and the Lenders and the Swingline Lender have no
further commitment to lend under the Zredit Agreement, the LC Exposure has been reduced to zero
and the Fronting Bank has no furthcr stligation to issue Letters of Credit under the Credit Agreement
and shall continue to be effective or be-minstated, us the case may be, if at any time payment, or any
part thereof, of any Obligation is rescinded ~-must otherwise be restored by any Secured Party or any
Guarantor upon the bankrupicy or reorganizaiion o the Borrower, any Guarantor or otherwise,

SECTION 11, Binding Agreement; Assignitens. Whenever in this Agreement any of the
parties hereto is referred 1o, such reference shall be decmsd.to include the successors and assigns of
such party; and elf covenants, promises und agresments by i oa behalf of the Guarantors that wre
contained in this Agreement shall bind and inure to the beneiit OF cuch party hereto and their respective
successors and assigns. This Agreement shall become effective as to-uny Guarantor when & counterpart
hereof executed on behalf of such Guarantor shalt have been deliver=d te the Collateral Agent and a
counterpart hereof shall have been executed on behalf of the Collaterai Agent, and thereafter shall be
binding upon such Guarantor and the Collateral Agent and their respective surcessors and assigns, and
shail inure to the benefit of such Guarantor, the Collateral Agent and the othe: Serured Parties, und
their respective successors and assigns, except that no Guarantor shall have the 1ip!t to assign its rights
hereunder or any interest herein or in the Collateral (and any such attempted assignment shall be void),
except as expressly permitted by this Agreement or the other Loan Documents.

SECTION 12, Waivers; Amendment, (a) No faiture or delay of the Collateral Agent'in
exercising any power or right hereunder shall operate as a waiver thereof, nor shall any single cr
partia exercise of any such right or power, or any abandonment or discontinuance of steps to enforce
such a right or power, preclude any other or further exercise thereof or the exercise of any other right
or power. The rights and remedies of the Collateral Agent hereunder and of the other Secured Parties
under the other Loan Documents are cumulative and are not exclusive of any rights or remedies that
they would otherwise have. No waiver of any provisions of this Agreemenl or consent to any departure
by any Guarantor therefrom shall in any event be effective unless the same shall be permitted by
paragraph (b) below, and then such waiver or consent shall be effective only in the specific instance
and for the purpose for which given. No-notice or demand on any Guarantor in any case shall entitle
such Guarantor to any other or further notice or demand in similar or other circumstances,
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(b) Neither this Agreement nor any provision hereof may be waived, amended or modified
except pursuant to o wrilten agreemen? entered inlo between the Guarantors and the Colfateral Agent,
with the prior written consent of the Required Lenders {except as otherwise provided in the Credit
Agresment),

SECTION 13. Gaverning Law, THIS AGREEMENT SHALL BE GOVERNED BY, AND
CONSTRUED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF NEW YORK,

SECTION 14. Notices. All communications and notices hereunder shall be in writing and
given as provided in Section 10,01 of the Credit Agreement. All communications and notices hereunder
to each Guasario: shall be given to it at its address set forth on Schedule | hereto with & copy to the

Borrower,

SECTION 12, Survival of Agreement; Severability. (a) All covenants, agreements,
representations and werrantiez made by the Guarantors herein and in the certificates or other
instruments prepared or delivares in connection with or pursuant to this Agreement or any other Loan
Document shall be considered to bave been relied upon by the Collateral Agent and the other Secured
Parties and shall suryive the makise by the Lenders of the Losns, the making by the Swingline Lender
of the Swingline Loans and the issuancs of the Letlers of Credit by the Fronting Bank, regardless of
any investigation mude by the Secured Farties or on their behalf, and shall continue in full force and
effect as long as the principal of or any accraed intsrest on any Lown or Swingline Loan or uny other
fee or amount payable under this Agreement or uny other Loan Document is outstanding and unpaid or
the LC Exposure does ot equel zero and as long a4 thz Commitments and the LC Commitment have
not been terminated.

(b).1n the event any one or more of the provisions Corained in this Agreement or in any other
Loan Document should be held invalid, illegal or unenforceable in =ay respect, the validity, legality and
enforceability of the remaining provisions contained herein and thirein shafl not in any way be affected
or impaired thereby (it being understood that the invalidity of a partic.x’ pravision ip a particular
jurisdiction shall not in.and of itself affect the validity of such provisiou in'upy other jurisdiction). The
parties shall endeavor in. good-fauh negotmhom, to replace the invalid, illegal or-unenforceable
provisions with valid provisions’t the economic effect of which comes as close ai pessible 1o that of the

invalid, illegal or unenforcesble provisions.

SECTION le. Coun!erparu This Agreement may be executed in two or more crurterparts,
each of which shall constitute an-ariginal, but all of which, when taken together, shall cons!itule but
one instrument, and shall become effective as provided in Section 11,

SECTION 17. Rules of Interpretation. The rules of interpretation specified in Section 1.02 of
the Credit Agreement shall be applicable to this Agreement.

SECTION 18, Jurisdiction; Consent to Service of Process. (a) Each Guarantor herehy
irrevocably and unconditionally submits, for itself and ils property, to the nonexclusive jurisdiction of
any New York State court or Federal court of the United States of America sitting in New York City,
and any appellste court from any thereof, in any action or proceeding arising out of or relating to this
Agreement or the other Loan Documents, or for recognition or enforcement of any judgment, and each
of the parties hereto hereby u'revocabty and unconditionally agress that all claims in respect of any such
action or proceeding may be heard and determined-in such New York State or, 10 the extent permitted
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by law, in such Federal court. Euch of the purties herelo ugrees that & fina) judgment in any such action
or proceeding shall be conclusive and muy be enforced in other jurisdictions by suit on the judgment or
in any other manner provided by law. Nothing in this Agreement shall affect any right that the
Colinteral Agent ar any other Secured Party may otherwise have to bring any ection or proceeding
relating (o this Agreement ar the other Loan Documents against any Guarantor or its prapertiss in the
courts af any jurisdiction.

{b) Each Guarantor hereby irrevocably and uncunditionally waives, to the fullest extent it may
legally-and effectively do so, any objection that it may now or hereafter have to the laying of venue of
any suil, sction or proceeding arising out of or relating to this Agreement or the other Loan Documents
in any Nev Vork State or Federal court. Each of the parties hereto hereby irrevocably waives, to the
fullest extenc permilted by law, the defense of an inconvenieal forum to the maintenance of such action

or proceeding in any such court.

(¢) Each party te-this Agreement irtevocably consents to service of process in the manner
provided for nolices in Sectivn 14, Nothing in this Agreement will uffeet the right of wny party to this
Agreement (o serve process-inany other manner permitied by law,

SECTION 19, Waiver ofJ1:3, Trial, Euch party hereto hereby waives, to the fullest extent
permitied by applicable law, any rizet it may have to a trial by jury in respect of any litigution
directly or indirectly arising out of, undrr or in connection with this Agreement. Each party
hereta () certifies that no representative, agest or attorney of any other party has represented,
expressly or otherwise, that such other party would not, in the event of litigation, seek to enforce
the foregoing waiver and (b) ucknowledges that(it-and the other parties hereto have been induced
to enter into this Agreement by, among other thinjs. the mutual waivers and certifications in this

Section.

SECTION 20. Additional Guarantors. Pursuant 1o Sectior-C. 10(c) of the Credit Agreement,
each Subsidiary of the Borrower that was not in existence or not cuch » Subsidiary on the date of the
Credit Agreement is fequired to enter into this Agreement o8 a Guararidr upon becoming such 4
Subsidiary. Upon execution and delivery after the date hereof by the Collateral Agent and such a

Subsidiary of an instrument in the form of Annex 1, such Subsidiary stall t2come a Guarantor
hereunder with the same force and effect as if originally named as 1 Guarantor Lecein. The execution
and delivery of any instrument adding an additional Guarantor 6s a party to this Agreeirent shall not
require the consent of any Guarantor hereunder. The rights and obligations of each Guariwror
hereunder shall remain in ful) force and effect notwithstanding the addition of any new GCutrantor as

party to this Agreement.

SECTION 21. Right of Setoff. 1f an Event of Default shall have occurred and be continuing,
each Secured Party hereunder is hereby authorized at any time and from time to time, to the fullest
extent permitted by law, to set off and apply any and all deposits (general or special, time or demand,
provisional or final) at any time held and other Indebtedness at any time owing by such Secured Party
to or for the credit or the account of any Guaranlor against any such amount, irrespective of whether or
not such Secured Party shall have made any demand under the Credit Agreement or any other Loan
Document and although such obligations may be unmatured. The rights of each Secured Party under
this Section are in addition to other. rights and remedies (including other rights of setoff) that such
Secused Party may have,
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SECTION 22, Enforcement vf Securiry. Upon the occurrence and during the continunnce of nn
Event of Default the Collsteral Agent may elect to nonjudiciatly or judicially foreclose against any real
or personal property security it holds for the Obligations or any part thereof, or accep! un assignment
of any such security in lieu of foreclosure or compromise or adjust-any pert of the Qbligations, or
make any other accommodation with the Borrower or uny Guarantor, or exercise any other remedy
ngainst the Borrower or-any Guarantor or any security, in necordance with and subject to the provisions
of the Security Documents, No such action by the Collatera] Agont will refeass or limit the liability of

any Gustantor to the Colluternl Agent.

INVITNESS. WHEREDI‘ the pnrt:es hereto have duly executed this Agreement as of the day

and year firel above written,
LEWTZ FURNITURE COMPANY OF THE

MIDWEST, INC.,

by

Name:
Tila:

LEVITZ FURNITURE COMPANY OF THE
PACIFIC. INC.,

0

Nag e
Title:

LEVITZ FURNITURE COMPANY OF
WASHINGTON, INC.;

by
Name: ~
Title:
LEVITZ SHOPPING SERVICE, INC., |

| ®

by D

4

Name: aﬁ

Title: rd

"]

@
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JOHN M, SMYTH COMPANY.

by

Name;
Title:

CHEMICAL BANK, as Collaters] Agent,

by

Name:
Title:

BALOLSHE
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to the Guarantee
Agreement

Guarantor

Address
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Subsidinry Guurantee Agreement

SUPPLEMENT NO. dated us of , o the Second
Amended and Restated Subsidiary Guarantee Agreement dated as of June 28, 1994 (as
the same may be umended, restased, supplemented, modified or waived from time to
time, the “Swbsidiary Guarantee Agreement™), among each subsidiary of Levitz
Furniture Corporation party thereto (individually, & “Guarantor” and collectively, the
“Guarantors™), and CHEMICAL BANK, a New York banking corporation
(*Chemical Bank™), us collateral agent (the *Collateral Agen™) far the Secured
Parties (as defined in the Credit Agreament referred to below),

A, Reference is made to the Second Amended and Restated Credit Agreement dated as of
June 28, 1554 (as amended, restated, supplemented, modified or waived from time to time, the * Credir
Agreement™). ‘ainong Levitz Fumiture Corporation, # Florida corporation (the " Borrower™), the
finuncial instivutions party thereto, as lenders (the “Lenders"), Chemical Bank, s adminisirative agent,
Collateral Agent, swirgline lender (in such capacity, the “Swingline Lender"), and fronting bank (in
such capacity, the “fronring Bank™), and Wells Fargo Bank, National Association, as co-sgent.

B. Capitalized tens 1sed herein and not otherwise defined herein shall have the meanings
ussigned to such terms in the Subsiwtitry Guaranies Agreement and the Credit Agreement,

C. The Guarantors have enterér-into the Subsidiary Guarantee Agreement in order o induce
the Lenders to make Loans, the Swingliz¢ Lender to make Swinglins Loans and the Fronting Bank to
issue Letters of Credit. Pursuant to Section 6,10.of the Credit Agreement, each Subsidiary of the
Rorrower that was not in existence or not suck 4 Subsidiary on the date of the Credit Agreement is
required to enter into the Subsidiary Guaruniee Agresment as a Guarantor upon becoming & Subsidiary,
Section 20 of the Subsidiary Guarantee Agreement provides that additiona! Subsidiaries of the Borrower
may become Guarantors under the Subsidisry Guarantee’Asre2ment by execution and delivery of an
instrument in the form of this Supplement. The undersigned Subsidiary of the Borrawer (the “New
Guarantor™) is executing this Supplement in accordance wii the requirements of the Credit Agreement
to become a Guarantor under the Subsidiary Guarantse Agreemett in ozder to induce the Lenders to
make additional Loans, the Swingline Lender to make additional Swirgiine Loans and the Frouting
Bank to issue additional Letters of Credit and as consideration for Loans and Swingline Loans
previously made and Letters of Credit previously issued.

Accordingly, the Collateral Agent and the New Guarantor apree as follow:.

SECTION 1. In accordance with Section 20 of the Subsidiary Guarantee Agreenieat, the New
Guarantor by its signature below becomes a Guarantor under the Subsidiary Guarantee Agiee.nent with
the same force and effect as if originally named therein s a Guarantor and the New Guarantor Lereby
(#) agrees to ail the terms and provisions of the Subsidiary Guarantee Agreement applicable to itasa
Guarantor thereunder and {b) represents and warrants that the representations and warranties made by it
gs 4 Guarantor thereundes are true.and correct on and as of the date hereof, Each reference to a
“Guarantor® in the Subsidiary Guarantee Agreement shall be deemed to include the New Guarantor.
The Subsidiary Guarantee Agreament is hereby incorporated herein by reference.

SECTION 2. The New Guaraator represents and warrants o the Collateral Agent and- the
other Secured Parties that this Supplement has been duly authorized, executed and delivered by it and
constitutes its legal, valid and binding obligation, enforceable against it in accardance with its terms,

[6700- 21K S)/GO1-B, WPFI36NS 4454W/3 1 DI
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except as enforcement may be limited by bankruptey, insolvency'or sintilar laws affecting creditors’
rights generally or equitable principles relating to or limiting credtlors’ rights generally.

SECTION 3. This Supplement may be executed in two or more coumerpans, each of which
shall canstitute an original, but all of which, when taken together, shall constitute but one instrument.
This Suppiement shall become effective when the Collatersl Agent shall have received counterparts of
this Supplement that, when taken together, bear the signatures of the New Guaranior and the Collaters]

Agent.

SECTION 4, Except as expressly supplemented hereby, the Subsidisry Guarantee Agreement
shall remein in full force and effect,

SECTIGN 5, THIS SUPPLEMENT SHALL BE GOVERNED BY, AND CONSTRUED
IN ACCORDANCT. WITH, THE LAWS OF THE STATE OF NEW YORK.

SECTION 6. tscase any one or mare of the provisions contained in this Supplement should be
held invalid, illegal or unerforzerhle in any respect, neither purty hereto shall be required lo comply
with such provision for so fong as such provision is held to be invalid, illegal or unenforceable, but the
validity, legality and enforcenbility of the remaining provisions contained herein and in the Subsidiary
Guaranice Agreoment shull not in any way be affected or impaired. The purties hereto shall endeavor in
good-faith negotistions o repluce the inalid, ilfegu! or unenforeeable provisions with valid provisions
the economic effect of which comes as close 4§ possible (0 thut of the invilid. illegal or unenforceable provisions,

SECTION 7, All communications and netires hercunder shall be in writing and given as
provided in Section 15 of the Subsidiary Guarantes Apreement. All communications and notices
hereunder to the New Guarantor shall be given (o it at i address set forth under its signature below,
which supplements Schedule 1 to the Subsidiary Guarsates Azisement, with a copy to the Borrower.

SECTION 8. The New Gunra‘r_:tbr‘ agrees to reimburse the Coi'ateral Agent for its reasonsble

out-of-pocket expenses in connestion with this Supplement, includiig fie reasonsble fees, other charges
and disbursements of counsel for the Collateral Agent.

IN WITNESS WHEREOF, the New Guarantor and the Colfateral Ageu: have duly executed
this Supplement to the Subsidiary Guarantee Agreement as of the day and year first gbore written.

[INAME OF NEW GUARANTORY;

by

Name:
Title:
Adudress:

QLF0LSE6
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CHEMICAL BANK, as Collateral Agent,

by

Name:
Title:

oenid

8LT0LETE

1

]
Ttk

0
1Fd
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