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COMMERCIAL MORTGAGE

| . THI® MORTGAGE is made as of this 31st day of May, 1994, by FIRST BANK
NATIONAL ASSQOCTATION, not personally, but solely as Trustee under a Trust Agreement
dated May 10, 1965, «nd known as Trust No. 1643 ("Mortgagor"), whose business address is
410 North Michigan Averve, Chicago, Tilinois 60611 to FIRST BANK NATIONAL
ASSOCIATION, a national uraking association, doing business in the State of Illinois, whose
address is 410 North Michigan Avenue, Chicago, linois 60611 (herein, together with its
successors and assigns, including ‘each and every from time to time holder of the Note
bereinafter referred to, called "Mortgagee?).

WHEREAS, Mottgagor, Mor gagor's Beneficiary and Phil Berman, Jr. and Eric
Berman, not personally, but as Executors o fae Estate of Phil Berman, Sr., Deceased
(individually and collectively "Borrower") have concurrently herewith executed and delivered
to Mortgagee, a promissory not (herein called the "2c(e") dated as of May 31, 1594, in the
original principal amount of Three Million Two Hundred Thousand and No/100 Dollars
(£2,200,000.00) in repayment of a loan ("Loan") from Mortgagor to Borrower, in like amount,
or so much thereof as may now or hereafter be disbursed or sdvanved by Mortgagee under the

- Note, together with interest theseon at the per annum rate of the Morigagee's Prime Rate plus

one percent (1%); provided, however, after the occurrence of an Event-of Default, the Note
shall bear interest at the interest rate of the Mortgagee's Prime Rate plus fou: percent (4%), in
instaliments of principal and interest as set forth in the Note, with the entize uppaid principal
balance and accrued interest being due and payable on May 31, 1999 (the "Matufity Date"), with
the terms and provisions of the Note being incorporated herein and mads a part héreof by this
reference with the same effect as if set forth at length,

WHEREAS, the indebtedness evidenced by the Note, including the principal
thereof and interest and premium, if any, thereon, and any amendments, exteasions,
modifications and renewals thereof, in whole or in part, and any and all other sums which may
be at any time due or owing or required to be paid as provided herein or in the Note, together

~with alt oblipations and indebtedness due Mortgagee under this Mortgage and the "Loan

Documents™ (as defined in the Note) executed and delivered in connection with the Note are

hereinafier called the "Liabilities.”
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: NOW, THEREFORE, to secure payment of the Liabilities and in consideration
of One Dollar ($1.00) in hand paid, receipt whereof is hereby acknowledged, Mortgagor does
hereby grant, remise, release, alien, convey, mortgage and warrant to Mortgagee, its successors
and asmgns, the real estate commonly known as 155 East Ohio Street and 549 North Michigan
Avenue, in Cook County, Chicago, Illinois, and legally described on Exhibit A attached hereto
and by this reference made a part hereof, which real estate, together with the property described
in the next succeeding paragraph is herein called the "Morigaged Premises”;

TOGETHER WITH all right, title and interest, 1nc1udmg the right of use or
occupancy, which Mortgagor may now have cr hereafter acquire in and to (a) any lands
occupied v streets, alleys, or public places adjoining said Mortgaged Premises or in such
streets, allcye or public places; (b) all improvements, tenements, hereditaments, gas, oil,
minerals, easciizats, fixtures and appurtenances, and all other rights and privileges thersunto
belonging or appestaining; () all apparatus, machinery, equipment, and appliances (whether
single units or centrailv controlled) of Mortgagor now or hereafter used to supply heat, gas, air
conditioning, water, lish:, power, ventilation or refrigeration or to treat or dispose of refuse or
waste; (d) all screens, window.chades, blinds, wainscoting, storm doors and windows, floor
coverings, and awnings of - Mong:gﬁr, (e) all apparatus, machinery, equipment and appliances
of Mortgagor used or useful for ¢r in connection with the maintenance and operation of said real
estate or intended for the use of convenience of tenants, other occupants, or patrons thereof;
(f) all items of furniture, fumlsbmgs, oepment, and personal property used or useful in the
operation of said real estate; (g) all replacem s and substitutions for the foregoing whether or
not any of the foregomg is or shall be on or uitazhed to said real estate; and (h) all proceeds of
the foregoing. 1t is mutually agreed, intended, and declared, that all of the aforesaid property
owned by Mortgagor shall, so far as permitted by law. be deemed to form a part and parcel of
said real esiate and for the purpose of this Mortgage to be real estate and covered by this
Mortgage,

. It is also agreed that if any of the property herein mortpaged is a fixture or of a
nature so that a security interest therein can be perfected under the Uijiform Commercial Code,
this instrument shall constitute a fixture filing or a Security Agreement, 4. ihe ¢ase may be, and
Mortgagor agrees to execute, deliver and file or refile any financing stattment, continuation
statement, or other instruments Mortgagee may require from time to time 1o perfeet or renew
such security interest under the Uniform Commercial Code.

As additional secuirity for the Liabilities secured hereby, Mortgagor does hereby
pledge and assign to Mortgagee from and after the date hereof (mcludmg any period of
- redemption), primarily and ona panty with said real estate, all the rents, issues and profits of
the Mortgaged Premises and all rents, issues, profits, revenues, royalties, bonuses, rights and
benefits due, payable or accruing (including all deposits of money as advance rent, for security
or as earnest money or as downpayment for the purchase of all or any part of the Mortgaged
Premises) under any and all present and future leases, contracts or other agreements relative to
the ownership or occupancy of all or any portion of the Mortgaged Premises and does hereby
transfer and assign to Mortgagee all such leases and agreements (including all Mortgagor's rights
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under any coritracts for the sale of any portion of the Mortgaged Premises). Mortgagor agrees
not to procure or accept the prepayment of any rents or. other income from the Mortgaged
- Premises for more than one month, except with the prior written consent of the Mortgagee.
Mortgagor further agrees to execute and deliver such assignments of leases as Mortgagee may
from time to time request. In the event of an Event of Default under the Note or this Mortgage,
(1) Mortgagor agrees, upon demand, to deliver to the Mortgagee all leases, and other
‘agreements for the ownership or occupancy of any part of the Mortgaged Premises, with such
additional assignments thereof as Morigagee may request and agrees that Mortgagee may assume
the management of the Mortgaged Premises and collect the rents and other income therefrom,
applying the same upon the Liabilities and (2) Mortgagor hereby authorizes and directs all
tenants, purchasers or other persons occupying or otherwise acquiring any interest in any part
of the Morigaged Premises to pay all rents and other incorie due under said leases and
agrezments to-Vortgagee upon request of Mortgagee. Mortgagor hereby appoints Mortgagee
as its true and Jav/ul attorney in fact to manage said property and collect the rents and other
income, with full powe: to bring suit for collection of said rents and possession of said property,
giving and granting untsaid Mortgagee and unto its agent or attomey full power and authority
to do and perform atl and cvery-act and thing whatsoever requisite and necessary to be done in
the protection of the security hersby conveyed; provided, however, that this power of attomey
and assignment of rents shall no: be construed as an obligation upon said Mortgagee to make or
cause to be made any repairs that ivz¢-he needful or necessary. Morigagee shall receive such
rents and other income of said MortgagrA Premises, out of which it shall pay: (1) reasonable
charges for ccllection hereunder, costs of iccessary repairs and other costs requisite and
necessary during the continuance of this power £ attorney and assignment of rents, (2) general
and special taxes, insurance premiums and all or-¢he Liabilities. This power of attorney and
assignment of rents shall be irrevocable until this Morigage shall have been satisfied and released
of record and the releasing of this Mortgage shall act s 2 revocation of this power of attorney
and assignment of rents. Montgagee shall have and nereby cxpressly reserves the right and
" privilege (but assumes no obligation) to demand, collect, suv-for, receive and recover all rents,
profits, revenues, royalties, bonuses; rights and benefits under {ny and all oil, gas, or mineral
leases of the Mortgaged Premises, or any part thereof, now existizz or hereafier made, and
apply the same upon the Liabilities hereby secured, either before or afiar an Event of Default
hereunder.

Nothing herein contained shall be construed as constituting the Mortgagee a
mortgagee-in-possession in the absence of the taking of actual possession of the Mortgaged
Premises by the Mortgagee. In the exercise of the powers herein granted the Mongagee, no
liability shall be asserted or enforced against Mortgagee, all such liability being expressly waived
and released by Mortgagor,

TO HAVE -AND TO HOLD the Mortgaged Premises, properties, rights and
privileges hereby conveyed or assigned, unto Mortgagee, its successors and assigns, forever for
the uses and purposes herein set forth. Mortgagor hereby releases and waives all rights under
and by virtue of the Homestead Exemption Laws of the State of Illinois, and Mortgagor hereby
covenants that, at the time of the ensealing and delivery of these: presents, Mortgagor is well
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seized of said real estate and Mortgaged Premises in fee simple, and with full legal and equitable
title to the mortgaged property, with good tight, full power and lawful authority to sell, assign,
convey and ‘mortgage the same, and that it is free and clear of encumbrances, except for
encumbrances as listed on Exhibit B attached hereto and incorporated herein ("Permitted
- Encumbrances"), and that Mortgagor will forever defend the same against all lawful claims,

The following provisions shall constitute an integral pari of this Mortgage:

1. ebied i enanis. Mortgagor agrees
to pay, when due or declared due, all of the Laablhhes secured hereby and to duly and
punctually «ne! observe all of the terms, provisions, conditions, covenants and agreements on
Mortgagor's zant to be performed or observed as provided in the Note, this Morigage and all
other documents which evidence, secure or guarantee the Habitities hereby secured.

2, Xeyresentations. Moartgagor hereby covenants and represents that:

(8 (Mortgagor is duly authorized to make and enter into this Mortgage
and to carry out the transactious contemplated herein, -

(b  This Mo ‘sage has been duly executed and delivered pursuant \o |
authority logally adequate therefor; Morig4gor has been and is authorized and empowered by
all necessary persons havmg the power of duection over it to execute and deliver said
ms&'ument, said instrument is a legal, valid and kinding obligation of Mortgagor, enforceable
in accordance with its terms, subject, however, « dankruptcy and other law, decisional or
statutory, of general application affecting the enforceineat of creditors’ rights, and to the fact
that the availability of the remedy of specific performaic: ar of injunctive relief in equity -is
subject to the discretion of the court before which any proceeding therefor may be brought.

{c} Mortgagor is not now in defaull urder any instruments or
obligations relating to the Mortgaged Premises and no party has asseced-any claim of default
apainst Mortgagor relating to the Mortgaged Premises.

(d) To the best of Mortgagor’s knowledge, the saccution and
performance of this Mortgage and the consummation of the transactions hereby ro**empiated
will not result in any breach of, or constitute a default under, any mortgage, lease, bun: loan,
or credit agreement, trust indenture, or other instrument to which Mortgagor is a party or by
which it may be bound or affected; nor do any such instruments impose or contemplate any
obligations which are or may be inconsistent with any other obligations imposed on Mortgagor
under iy other instrument(s) heretofore or hereafler delivered by Mortgagor.

- (¢)  There are no actions, suits or proceedings (including, without
limitation, any condemnation or bankruptey proceedings) pending or, to the best of Mortgagor's
- knowledge, threatened against or affecting Mortgagor or the Mortgaged Premises, or which may
adversely affect the validity or enforceability of this Mortgage, at law or in equity, or before or
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by any governmental authority; Moﬁgagor is not in default with respect to any writ, injunction,
decree or demand of any court or any governmental authority affecting the Mortgaged Premises.

: (D  Mortgagor has made a physical investigation of the Mortgaged
Premises and such other inquiry as may be reasonable, including but not limited to the previous
- uses of the Morigaged Premises, and no Environmental Conditions (as defined in section 3()
. hereof) are present on or affect the Mortgaged Premises.

(g) Al statements, financial or otherwise, submitted to Mortgagee in
connection with this transaction are true and correct in all respects and fairly present the
financial cordition of the parties or entities covered by such statements as of the date thereof,

RN (h)  Mortgagor’s use and operation of the Mortgaged Premises complies
in all material sesycts with all applicable laws, regulations and ordinances (including health and
safety laws). The Murtzaged Premises are zoned to permit the current operation and use of the
Mortgaged Premises.

3, maw@mm .

(@  Mortgagur agrees: (i) not to abandon the Mortgaged Premises;
(ii) to keep the Mortgaged Premises in good, safe and insurable condition and repair and not fo
commit or suffer waste; (iii) to refrain from, impairing or diminishing the value of this
Mortgage; and (iv) to cause the Mortgaged Premises to be managed in a competent and
professional manner.

() Without the prior written <oasent of Mortgagee, Mortgagor shall
not cause, suffer or permit any (i) material alterations of thc-Mortgaged Premises except as
required by law or ordinance; (ii) change in the intended use o~ occupancy of the Mortgaged
Premises for which the improvements were constructed, including vvithout limitation any change
which would increase any fire or other hazard; (iii) zoning reclassification with respect to the
Mortgaged Premises; (iv) unlawful use of, or nuisance to exist upon, the Mortgaged Premises;
(v) granting of any easements, licenses, covenants, conditions or declarations of use against the
Mortgaged Premises; or (vi) execution by Mortgagor of any leases withous-ip nrior written
consent of Mortgagee.

()  Mortgagor agrees not to cause or permit any toxic or iiazardous
substance or waste, or underground storage tanks, or any other pollutants which could be
detrimental to the Mortgaged Premises, human health, or the environment, or that would violate
any local, state or federal laws or regulations (collectively, "Environmental Conditions*) to be
present on or .affect the Morigaged Premises. If Mortgagee determines that Environmental
Conditions either do or may exist at the Mortgaged Premises, or in the event Environmental
Conditions are present on or affect the Mortgaged Premises, Mortgagor agrees to indemnify,
defend and save Mortgagee, its successors and assigns, harmless, from and against the
following: (i) any liability, loss, cost, damage or expense (including, without limitation,

-5-




R .

UNOFFICIAL COPY




attorneys’ fees and expenses) arising from the imposition or recording of a lien, the incurrence
of any clean-up and removal costs under any hazardous waste, environmental protection, spill
compensation, clean air and water, or other local, state or federal law (collectively, the
"Environmental Laws") with respect to the Mortgaged Premises, or to any other real or personal
property owned by Mortgagor in the State of Illinois, or liability to any third party in connection
with any violation of the Environmental Laws or other action by Mortgagor or its agents, and
(ii) any loss of value in the Mortgaged Premises as a result of any such lien, such clean-up and
removal costs, or such other liability incurred pursuant to (i) above, and (jii) any liability, loss,
cost, damage or expense arising from any failure or defect in title occasioned by any of the
- applicable Fnvironmental Laws,

(8)  Mortgagor agrees to pay, not later than the due date and before any
penalty or interest atiaches, all general taxes and all special taxes, special assessments, water,
drainage and sewer chaiges and all other charges, of any kind whatscever, ordinary or
extraordinary, which may bz Juaiad, assessed or imposed on or against the Mortgaged Premises
and, at the request of Mortgagee; to exhibit to Mortgagee, official receipts evidencing such
payments.

(b)  Except as ot:erwise provided in this Paragraph 4(b), Mortgagor
shall not create or suffer or permit any mort;ags, lien, charge or encumbrance to attach to or
be filed against the Morigaged Premises, whethior such lien or encumbrance is inferior or
superior to the lien of this Mortgage, including mechanic's liens, materialmen’s liens, or other
claims for lien made by parties claiming to have provided labor or materials with respect to the
Mortgaged Premises and excepting only the lien of real esate taxes and assessments not due or
delinquent, Permitted Encumbrances, and any liens and encum®tances of Mortgagee. Mortgagor
may contest, at its own expense, by appropriate legal actions cr rioceedings conducted in good
faith and with all due diligence, the amount, validity or enforceab.litv.in whole or in part of any
real estate and personal property taxes, water, gas, sewer, electricity, cnid other utility rates and
charges, charges for any easement, license or agreement maintained for the benefit of the
Mortgaged Premises or lien thereof or the validity of any instrument of mcoid affecting the
Mortgaged Premises or any part thereof, provided that;

i) Such legal actions or proceedings are promptly commienced after
Mortgagor receives notice of the lien or charge; and

ily  Mortgagor's legal counsel forwards to Mortgagee and Mortgagee’s
legal counsel, on a quarterly basis, detailed status reports
describing the nature of the action or proceeding; the progress of
such action or proceeding to date; describing pleadings filed and
any seitlement negotiations; evaluating the likelihood of an
unfavorable outcome and estimating the amount of range of
possible loss; and

-6-
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i) - ‘Noadverse judgment, decree or other final adjudiéation be entered
or rendered against Mortgagor; and

iv)  Mortgagor sets aside on its books adequate reserves; and

v)  Neither Mortgagor nor Mortgagee would be in any danger of any
additional civil or criminal liability for failure to comply therewith;
and

vi)  The title company issues its endorsement insuring against the claim
or lien in a manner satisfactory to Morngagee.

In the event that s:ch legal actions or proceedings are not diligently concluded or resolved after
Morigagor receiven notice of the lien or charge, them, at the sole option of Morigagee,
Mortgagee shall have mase rights set forth in Paragraphs 16 and 17 herein,

5. Changs 'p Tax Laws. Mortgagor agrees that, if the United States or the
* State of Tllinois or any of theirsubsivisions having jurisdiction shall levy, assess, or charge any
tax, assessment or imposition upen this Mortgage or the credit or indebtedness secured hereby
or the interest of Mortgagee in the 14crtgaged Premises or zpon Mortgagee by reason of or as
holder of any of the foregoing then, Moraagor shall pay (or reimburse Mortgagee for) such
taxes, assessments or ympositions, and, unless !l such taxes, assessments and impositions are
paid or reimbursed by Mortgagor when and asthey become due and payable, all sums hereby
secured shall become 1mmedxately due and payabic, & the option of Morigages, notwithstanding
anything contained herein or in any law heretofore or nzreafter enacted.

§.  Restrictions on Trapsfer. Mortgagor shail not, without the prior written
consent of Mortgagee, create, effect, contract for (without making provisions for payment in full
of the Loan), consent to, suffer or permit any "Prohibited Transier" {as defined herzin). Any
conveyance, sale, assignment, transfer, lien, pledge, mortgage, :.mty interest or other
encumbrance or alienation (or any agreement to do any of the foregoing), whether direct or
indirect, voluntarily or involuntarily, by operauon of law or otherwise, of any of the following
properties, rights or interests which occurs, is granted, accomplished, attempted or effectuated
without the prior written consent of Mortgagee shall constitute a "Prohibited Trarnsfor™:

. (@ the Mortgaged Premises or any part thereof or interest therein,
) excephng only sales or other dispositioas of Collateral (herein called "Obsolete Collateral”) no
longer -useful in connection with the operation of the Morigaged Premises, provided that prior
to the sale or other disposition thereof, such Obsolete Collateral has been replaced by Collateral
of at least equal value and utility wluch is subject to the lien hereof with the same priority as
with respect to the Obsolete Collateral;

(b)  all.or any portion of the beneficial interest or power of direction
m or to the frust under which Mortgagor is acnng, except by reason of the death of one of the
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Beneral partners of Morigagor's beneficiary, provided the heirs and devisees of such deceased
- general partner and the sunvdving general partner of Mornigagor’s beneficiary have made
arrangements with Mortgagee acceptable to Mortgages in its sole discretion within one hundred
twenty (120) days.from the date of death of the deceased general partner of Mortpagor’s
‘beneficiary to provide a substitute guarantor acceptable to Mortgagee who shall assume the
obligations of the deceased general partner of Mortgagor's beneficiary with respect to the Loan
and who shall succeed to the interest of the deceased general partner in Mortgagor’s beneficiary.

| ()  any shares of capital stock of a corporate Mortgagor, a corporation
which is a beneficiary of 2 land trust whose trustee is the Mortgagor, a corporation which is a
general jau'rer in a partmership Mortgagor, a corporation which is a general partner in a
partnershipbeneficiary of a trustee Morigagor, or a corporation which is the owner of
substantially a% of the capital stock of any corporation described in this subparagraph (other than
the shares of cagit4i stock of a corporate trustee or a corporation whose stock is publicly traded
on a national sectiitics exchange or on the National Assaciation of Securities Dealers'
Automated Quotation Svstem); or

(d) - “all 2= any part of the partnership or joint venture interest, as the
case may be, of any Morigagor or any direct or indirect beneficiary of 2 Trustee Mortgagor if
Mortgagor or such beneficiary is & partnership or a joint venture,

Mortgagor acknowledges that Mortgages shali be under no obligation to consent to any of the
foregoing Prohibited Transfers and that any- such consent may be subject to changes in the
applicable interest rate charged in the Note, ine imposition of a fee or to such other
modifications to the terms and conditions in the 2ote, this Mortgage or any other security
documents as Mortgagee in its sole discretion may dese mine.

7.  Insurance.

{@)  Mortgagor agrees to maintain in force acailimes; (i) casualty, fire
and extended coverage insurance (including, without limitation, windstorm, earthquake,
explosion, flood and such other risks usually insured against by owners of liie properties) on
the Mortgaged Premises an amount not less than one hundred percent (100%) of the full
insurable value of the Mortgaged Premises, but in no event less than the principal ralance of the
Loan; (ii) comprehensive public liability against death, bodily injury and property danage not
less than $1,000,000.00 single limit coverage; (iif) steam boiler, machinery and pressurized

- vessel insurance; (iv) rental or business interruption insurance in amounts sufficient to pay, for
a period of up to twelve (12) months, ail amounts required to be paid by Mortgagor pursuant
to the Note and this Mortgage; and (v) the types and amounts of insurance that are customarily
maintained by owners or operators of like properties,

(b)  Mortgagor will also. maintain flood insurance, if required by the

Mortgagee, pursuant to a designation of the area in which the Mortgaged Premises are Iocated
as flood prone or a flood risk area, as defined by the Flood Disaster Protection Act of 1973, as
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amended (”Act"), in an amount to be determined by the Mortgagee from time to time, when
appropriate, as well as comply with any additional requirements of the National Flood Insurance
Program as set forth in said Act.

(¢} Allsuch insurance shall be written by companies and on forms with
endorsements satisfactory to Mortgagee, all with suitable loss-payable and standard non
contribution mortgagee clauses in favor of Mortgagee attached. Certified copies of the policies
evidencing the same shall be kept constantly deposited with Mortgagee. All said policies shail
provide for written nofice to Mortgagee of their expiration or modification or any anticipated

~ cancellation at least thirty (30) days prior to such event occurring, Not less than thirty (30) days

prior to th< expiration of any such policy, a certified copy of an appropriate renewal policy shall
be deposited with Mortgagee. In case of loss, Mortgagee is authorized to collect all insurance
proceeds and apmiy them, at its option, to the reduction of the Liabilities hereby secured,

- whether due or no! then due, or, at Mortgagee's option, may allow Mortgagor to use such

money, or any part thercof, in repairing the damage or restoring the improvements.

(d) Mr*tgagor shall notify Mortgagee, in writing, of any loss to the
Mortgaged Premises covered by-insurance, and Mortgagor hereby directs each insurance
company to make payment for such loss directly and solely to Mortgagee; and Mortgagor agrees
that any payment which is delivered; for any reason, to Mortgagor shall be held in trust for
Mortgagee and promptly delivered in the f2rm received (except for any necessary endorsements
thereon) to Mortgagee.

8. . Compliance with Laws. Mortzagor agrees that it will comply with all
restrictions. affecting the Mortgaged Premises and vith all laws, ordinances, acts, rules,
regulations and orders of any legislative, executive, admiristrative or judicial body, commission
or officer (whether federal, state or local) exercising any powzr of regulation or supervision over
Mortgagor, or any part of the Mortgaged Premises, whether the same be directed to the repair
thereof, manner of use thereof, structural alteration of buildings Jocuted thereon, or otherwise.

9. Stamp Tax. Mortgagor agrees that, if the United States Government or
any department, agency or bureau thereof or the State of Ilinois or any of iis subdivistons shall
at any time require documentax'y stamps to be affixed to the Morigage, Morngagor will, upon
request, pay for the stamps in the required amount and deliver them fo Morigagee, and
Mortgagor agrees to indemnify Mortgagee against liability on account of such accvmentary
stamps, whether such liability arises before or after payment of the Liabilities and regardless
whether this Mortgage shall have been released.

10. - Deposits for Taxes and Insurance Premjums. Upon written request by
Mortgagee, after the occurrence of an Event of Default, Mortgagor agrees to make monthly
deposits in an account, which account shall be established and maintained at Mortgagee, in an
amount equal to the sum of 1/12th of the annual general real estate taxes levied on the

Mortgaged Premises and 1/12th of the annual premium required to maintain insurance in force

on the Mortgaged Premises in accordance with the provisions of this Morigage, the amount of
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_ such taxes and premiums, if unknown, to be estimated on the basis of the previous year's taxes
_or premiums, if any, or by such person or corporation as is acceptable to Mortgagee.
Mortgagor shall provide Mortgagee with the original real estate tax bill or insurance invoice not
later thin ten (10) days before the payment is due and shall concurrently deposit in said account
an amount equal to the difference between the amount available in the aforesaid escrow account
for such payment (giving effect to other taxes or expenses which are also to be paid from said
account) as shown on Mortgagee's records and the amount required to be paid. Provided that
+no Event of Default has occurred hereunder, funds in such account (including the supplemental
deposits required by the preceding sentence) shall be used by Mortgagor to pay such taxes and
premiums on their respective due dates, From and after the occurrence of an Event of Default
under this wiortgage, Mortgagor will pay such funds to Mortgagee for application on the
Liabilities, Murtgagee, in its sole discretion, may waive from time to time the requirement that
such deposits e inade, and if Mortgagee shall at any time waive such requirement, Mortgagor
shall furnish Morigezee with copies of paid tax receipts and insurance premium receipts not later
 than five (5) days befece the payment is due,

‘ 1.  Leases: Mortgagor agrees faithfully to perform all of its obligations under
all present and future leases o: other agrsements relative to the occupancy of the Mortgaged
Premises at any time assigned to Mostgagee by separate instrument as additional security, and
to refrain from any action or inaction »vhich would result in termination of any such leases or
agreements or in the diminution of the valv thereof or of the renls or revenues due thereunder.
Mortgagor further agrees that any Jease of thc Morigaged Premises made after the date of
recording of this Morigage shall contain a covenant to the effect that such lessee shall, at
Mortgagee's option, agree to attorn to Mortgages 2: Jessor and, upon demand, to pay rent to
Morigagee, -

12, Indemnification. Mortgagor agrees to indemnify Mortgagee from all loss,
damage and expense, including reasonable attorneys’ and paralegzis’ fees and expenses and the
costs of any settlement or judgment, incurred in connection withanv suit or proceeding in or
to which Morigagee may be made a party for the purpose of proceting the lien of this
Mortgage, and all such fees, expenses and costs shall be additional Liabilities secured hereby.

13.  Condempation. Morigagor agrees that, if at any time-irstall become
aware of the institution of condemnation proceedings against the Mongaged Premises o any part
thereof, it shall immediately inform Morigagee of the pendency of such proceedings. M mtgages

- may, at its option, participate in such proceedings, and Mortgagor agrees to provide Mortgagee
with any evidence that Mortgagee may seek in connection with such proceedings. Mortgagor
hereby assigns to Mortgagee, as additional security, all awards of damage resulting from
condemnation proceedings or the taking of or injury to the Mortgaged Premises for public use,
and Mortgagor agrees that the proceeds of all such awards shall be paid to Mortgagee and may
be applied by Mortgagee, at its option, after the payment of all its expenses in connection with
such proceedings, including reasonable attorneys’ fees and expenses, to the reduction of the
Liabilities hereby secured, and Mortgagee is hereby authorized, on behalf of and in the name
of Mortgagor, to execute and deliver valid acquittance for and to appeal from any such award.

- 10 -
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- 14 Mortgagee's Performance of Mortgagor’s Obligations. Mortgagor agrees
that, from and after the occurrence of an Event of Default under this Mortgage, Mortgagee may,
but need not, make any payment or perform any act hereinbefore required of Mortgagor, in any
form and manner deemed expedient after reasonable inquiry into the validity thereof. By way
of illustration and not in limitation of the foregoing, Mortgagee may, but need not, (a) make full
or partial payments of insurance premiums which are unpaid by Mortgagor, coordinate liens or
encumbrances, if any, and (b) purchase, discharge, compromise or settle any tax lien or any
other lien, encumbrance, suit, proceeding, title or claim thereof, or (c) redeem all or any part
of the Mortgaged Premises from any tax or assessment, All money paid for any of the purposes
herein authorized and all other moneys advanced by Mortgagee to protect the Mortgaged
Premises and the lien hereof shall be additional Liabilities secured hereby and shall become
immediately dve and payable without notice and shall bear interest at the then applicable Default
Rate under the Pote ("Default Rate") until paid to Mortgagee in full. In making any payment
hereby auiliorized ce'ating to taxes, assessments or prior or coordinate liens or encumbrances,
Mortgagee snall be tle sole judge of the legality, validity and priority thereof and of the amount
necessary to be paid in s=tsfaction thereof.

15.  Inspection of Books and Records. Mortgagee, or any person designated_
by Mortgagee in writing, shall have the right, fram time to time hereafier (but, prior to the
- oceurrence. of an Event of Defauli, ot more than once a quarier) to call at the Mortgaged
Premises (prior to the occurrence oi =0 Event of Default) upon reasonable prior notice to
Mortgagor (cr at any other place where information relating thereto is kept or located) during
reasonable business hours and, without hindrance or delay, to make such inspection and
verification of the Mortgaged Premises, and tie aifairs, finances and business of Mortgagor
(including all books, records and documents relatinig tiareto) in connection with the Mortgaged
Premises, ‘as Mortgagee may consider reasonable under the circumstances, and to discuss the
same with any agents or employees of Mortgagor.

16, Eventof Defaull. Any of the following occurences or acts shall constitute
an event of Gefault under this Mortgage ("Event of Default”): (i) fail:ire of Mortgagor to make
payment on or before five (5) days after the date any payment of principal or interest is due
- under the Note; (ii) Morigagor (regardless of the pendency of any bankruptcy, reorgam.atlon,

receivership, insolvency or other proceedings, at law, in equity, or before 2nv administrative
tribunal, which have prevented or might have the effect of preventing Morieagor from
complying with the terms of this Mortgage) shall fail to observe or perform any of Msrigagor's
covenants, agreements or obligations under this Morigage, and such Event of Default shall
continue for thirty (30) days after written or oral notice thereof from Mortgagee, provided,
however, that if (a) the curing of such Event of Default cannot be accomplished with due
diligence within said 30 day period, (b) Mortgagor commences to cure such Event of Default
_promptly after receipt of notice thereof from Mortgagee and thereafler diligently and
continuously prosecutes the cure of such Event of Default and (c) the extension of the period for
effecting a cure will not result in any material impairment of the Mortgaged Premises or any
portion thereof, the value thereof or Mortgagee's lien thereon, then such period of 30 days shall
be extended for such period of time as Mortgages reasonably deems necessary for Mortgagor

-11 -
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so acting to cure such Event of. Default but in no event more than 60 days; (iii) an Event of
Defauit shall occur under any other document, agreement or instrument between Mortgagor,
Mortgagor’s Beneficiary or Guarantor (as defined in the Note) and Mortgagee; (iv) failure to
make payment on or before five (5) days after the date when any payment of any indebtedness
or cbligation is due or owing from Mortgagor or any guarantor of the Loan in favor of
Mortgagee; (v) the occurrence of a Prohibited Transfer; (v) the occurrence of an *Event of
Default" as that term is defined in the applicable instrument (whether in payment or otherwise)
under the indebtedness pertaining to the Permitted Encumbrances; or (vi) the Mortgaged
Premises or a substantial part thereof shall have been abandoned in its entirety for thirty (30)
consecutive days. Ifany such Event of Default shall have occurred, then, to the extent permitted
by appliczale law, the following provisions shall apply:

(8  All sums secured hereby shall, at the option of Mortgagee, become
immediately due ar«i payable without presentment, demand or further notice.

tb>~ It shall be lawful for Mortgagee to (i) immediately sell the
Mongaged Prermises either in whole or in separate parcels, as prescribed by lllinois law, under
power of sale, which poweris hereby granted to Mortgagee to the full extent permitted by
Ilindis law, and thereupon, t make and execute to any purchaser(s) thereof deeds of
conveyance pursuant to applicable iav or (ii) immediately foreclose this Mortgage. The court
in which any proceeding is pending for ti)= purpose of foreclosure of this Mortgage may, at once
or at any time thereafter, either before or aftsi sale, without notice and without requiring bond,
and without regard to the solvency or msuire-f-y of any person liable for payment of the
Liabilities secured hereby, and without regard v tiie then value of the Mortgaged Premises or
the occupancy thereof as a homestead, appoint a receivir (the provisions for the appointment of
a receiver and assignment of rents being an express cundition upon which the loan hereby
secured is made) for the benefit of Mortgagee, with power tocollect the rents, issues and profits
of the Mortgaged Premises, due and to become due, during cvn foreclosure suit and the full
statutory period of rédemption notwithstanding any redemption, Tie-receiver, out of such rents,
issues and profits when collected, may pay costs incurred in the mesagsment and operation of
the Mortgaged Premises, prior and coordinate liens, if any, and taxes; cssessments, water and
other utilities and insurance, then due or thereafter accruing, and may mike and pay for any
necessary repairs to the Mortgaged Premises, and may pay all or any part oi > Liabilities or
other sums secured hereby or any deficiency decree entered in such foreclosure rroceedings.

(©)  Mortgagee shall, at its option, have the right, acting through its
agents or attorneys, either with or without process of law, forcibly or otherwise, to enter upon
and take possession of the Mortgaged Premises, expel and remove any persons, goods, or
chattels occupying or upon the same, to collect or receive all the rents, issues and profits thereof
and to manage and control the same, and to lease the same or any part thereof, from time to
time, and 2fzr deducting all reasonable attorneys’ fees and expenses, and all reasonable expenses
incurred in the protection, care, maintenance, management and operation of the Mortgaged
Premises, apply the remaining net income upon the Liabilities or other sums secured hereby or
upon any deficiency decree entered in any foreclosure proceedings.

212 -
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(d) If more than one property, lot or parcel is covered by this
Mortgage, and if this Mortgage is foreclosed upon, or judgment is entered upon any obligation
secured hereby, or if Mortgagee execises its power of sale, execution may be made upon or
Mortgagee may exercise its power of sale against any one or more of the properties, lots or
- parcels and not upon the others, oi upon all of such properties or parcels, either together or
separately, and at different times. or at the same time, and execution sales or sales by
advertisement may likewise be conducted separately or concurrently, in each case at Mortgagee’s
- election.

| : (&)  Inthe ¢vent of a foreciosure of this Mortgage, the Liabilities then

due Mortzagee shall not be merged into-any decree of foreclosure entered by the court, and

- Mortgagee rizy concurrently or subsequently seek to foreclose one or more mortgages which
also secure sd Liabilities, S

: 17. - Zoreclosure. In any foreclosure of this Mortgage by action, or any sale
of the Mortgaged Prexises by adverlisement, there shall be allowed (and included in the decree
for sale in the event of a fricolosure: by action), to be paid out of the rents or the proceeds of
such foreclosure proceeding o: sale: .

. @  all of che Liabilities and other sums secured hereby which then
remain unpaid; ) - '

: : ) at other items ‘advanced or paid by Mortgagee pursuant to this
Mortgage, with interest thereon at the Default Rz from the date of advertisement; and

, (c) all court costs, attorneyr” and paralegals’ fees and expenses,
appraiser's fees, advertising costs, notice expenses, expendituras for documentary and expert
evidence, stenographer’s charges, publication costs, and couts {*hich may be estimated as to
iterns to be expended after entry of the decree) of procuring ali dbstracts of title, title searches
- and examinations, title guarantees, title insurance policies, Torrens ¢z tificates and similar data
with respect te title which Mortgagee may deem necessary. All such, ¢xpenses shall become
additional Liabilities secured hereby and immediately due and payable, with iiterest thereon at
- the Default Rate, when paid or incurred by Mortgagee in connection witi- =) proceedings,

- including but not limited to probate and bankruptcy proceedings, to which Mor.gagee shall be
.a party, either as’plaintiff, claimant or defendant, by reason of this Mortg2p~ or any
indebtedness hereby secured or in connection with the preparations for the commencement of
any suit for the foreclosure, whether or not actually commenced, or sale by advertisement, The
proceeds of any sale (whether through a foreclosure proceeding or Mortgagee's exercise of the
power of sale) shall be distributed and applied to its ilems described in (a), (b) and (c) of this
paragraph, as Mortgagee may in its sole discretion determine, and any surplus of the proceeds

of such sale shall be paid to Mortgagor.

18. Bl_gh_t_a_g;_mjﬂam; Each remedy or right of Mortgagee shall not be
exclusive of but shall be in addition to-every other remedy or right now or hereafter existing at
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law or in equity, No delay in the exercise or omission to exercise any rémedy or right accruing
on any default or acquiescence therein, nor shall it affect any subsequent default of the same or
in different nature.

15, Execution of Additional Documents. Mortgagor agrees that, upon request

of Mortgégee from time to time, it will execute, acknowledge and deliver all such additional
instruments and further assurances of title and will do or cause to be done all such further acts
and things as may reasonably be necessary to fully effectuate the intent of this Mortgage,

| 20.  Waiver of Right of Redemption and Reinstatement. Mortgagor represents
that it has Seen authorized to, and Mortgagor does hereby, waive (to the full extent permitted
under Iilingz law) any and all statutory or equitable rights of redemption from sale, for
reinstatement of any other right under any "Moratorium Law",

21, 2epresenlation of Title. At the time of the delivery of these presents, the
Mortgagor is well seizec of an indefeasible estate in fee simple in the portion of the Mortgaged
Premises which constitutes eal property and owns good title to the portion of the Mortgaged
Premises which constitutes przunal property and has good right, full power and lawful authority
to convey and mortgage and grant'a security interest in the same, in the manner and form
aforesaid; that the same is free and ciear of all liens, charges, easements, covenants, conditions,
restrictions and encumbrances whatsosvar, excluding Permitted Encumbrances, and that
Mortgagor shall and will forever defend Ine title to the Mortgaged Premises against the claims
of all persons whomsoever,

22, Future Advances. At all tires, regardless of whether any loan proceeds
have been disbursed, this Mortgage secures as part of :p< Liabilities the payment of any and all
loan commissions, sexvice charges, liquidated damages, wtioreys' fees, expenses and advances
due to or incurred by Mortgagee in connection with the Lizoililies, all in accordance with the
Note, this Mortgage, and any other security documents.

23, Non-Marshalling Provision. Mortgagor hereby azress that Mortgagee shall
have no obligation to marshall any collateral which secures the Liabilities, and it shall require
any other of its creditors to waive any such marshalling obligation.

24, WAIVER OF JURY TRIAL. MORTGAGOR WAIVES THE RIGHT
TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING BASED UGN, OR
RELATED TO, THE SUBJECT MATTER OF THE NOTE OR THIS MORTGAGE.
THIS WAIVER IS KNOWINGLY, INTENTIONALLY, AND VOLUNTARILY MADE BY
MORTGAGOR AND MORTGAGOR ACKNOWLEDGES THAT NEITHER
MORTGAGEE NOR ANY PERSON ACTING ON BEHALF OF MORTGAGEE HAS
MADE ANY REPRESENTATIONS OF FACT TO INDUCE THIS WAIVER OF TRIAL
BY JURY OR IN ANY WAY TC MODIFY OR NULLIFY ITS EFFECT.

25.  Miscellancoys.
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@) Mongagor agrees that wuhout affechng the liability of any person
for payment of the Liabilities secured hereby or affecting the lien. of this Mortgage upon the
Mortgaged Premises or any part thereof (other than persons or property explicitly released as
a result of the exercise by Mortgagee of its rights and privileges hereunder), Mortgagee may at

any time and from time lo time, on request of the Mortgagor, without notice to any person liable
for payment of any Liabilities secured hereby, extend the time, or agree to alter the terms of
payment of such Liabilities. .

(®)  Morigagor certifies and agrees that the proceeds of the Note will
be used for the purposes specified in 815 ILCS 205/4 (or any substitute, amended or replacement
statute), ane’ that the principal obligation secured hereby constitutes a "business loan" coming
within the deDnition and purview of said section.

()  Mortgagor agrees that this Mortgage is to be construed and
govemed by the law: of the State of Illinois. Wherever possible, each provision of this Mortgage
~ shall be interpreted in sucl manner as to be effective and valid under applicable law, but if any

- provision of this Mortgage shel! be prohibited by or invalid under applicable law, such provision
shall be ineffective to the exicat of such prohxbmon or invalidity, without invalidating the
remainder of such provision or the remaining provisions of this Mortgage.

(d) Upen full payrient of all sums secured hereby or upon application
on the Liabilities of the proceeds of any sale of the Mortgaged Premises in accordance with the
provisions of this Mortgage, at the time and in the manner provided, this conveyance shall be
null and void and, upon demand therefor following such payment, a satisfaction of mortgage
shall be provided by Mortgagee to Mortgagor,

(&)  This Mortgage shall be bindiug unon the Mortgagor and upon the
successors, assigns. and vendees of the Mortgagor and slall inure to the bepefit of the
Mortgagee’s successors and assigns, All references herein ic the Mortgagor and to the
- Mortgapee shall be deemed to include their successors and assigns. Mo:gagor's successors and
assigns shall include, without limitation, a receiver, trustee or debtor in pessession of or for the
Mortgagor,

() All notices, demands, consents, requests, approvais, undertakings
or other instruments required or permitted to be given in connection with this Mortgage shall
be in writing and shall be sent by personal service, by a nationally recognized overnight courier
service or by United States registered or certified mail, retum recexpt requested, addressed as
- follows or to such other address as the parties hereto may designate in writing from time to time:

Mortgagor: FIRST BANK NATIONAL ASSOCIATION, not personally.
but solely as Trustee under a Trust Agreement dated May
10, 1965, and known as Trust No. 1643
410 North Michigan Avenue
Chicago, Illinois 60611
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with copy to: Terrence F. Netzky, Esq
Gould & Ratner
222 North LaSalle Street
Suite 800

Chicago, linois 60601

Mortgagee: FIRST BANK NATIONAL ASSOCIATION
o 410 North Michigan Avenue
Chicago, Hlinois 606i1
-‘Atin; Real Estate Department

with copy to: Thomas P. Duffy, Esq.
' Wildman, Harrold, Allen & Dixon
225 West Wacker Drive
Suite 2600
Chicago, Illinois 60606

Any such notice, demand, request or other communication shall be deemed given when
personally delivered and, if mailed, three days after deposit in the mail.

(g)  Time is of the essence of the Note, this Mortgage, and any other
document or mstrument evidencing or securing the Liabilities,

(h)  This Mortgage is exorated by First Bank National Association, not
persenally but as Trustee as aforesaid in the exercize of the power and avthority conferred upon
- and vested in it as such Trustee, and as far as First Bun). National Association, in its capacny
as such Trustee, is concerned is payable out of the propsaiv specifi cally described in this
Mortgage securing the payment of the Note, by the enforceient of the provisions contained in
this Mortgage or as provided in the other Loan Documents. (No personal liability shall be
asserted or be enforceable against First Bank National Association as Trustee, because or in
respect of the Note or the making, issue or transfer thereof, all such liability, if any, being
expressly waived by Mortgagee hereof, but nothing herein contained shall m.fixfy. diminish or
discharze ihe personal liability of Mortgagor's beneficiary, as more fully acezrilied in the Note
or in the other Loan Documents, or any guarantor hereof, As far as First Bank National
Association, in its capacity as such Trustee, is concemed, each original and successive holder
of the Note accepts the same upon the express condition that no duty shall rest upon First Bank
National Association, as Trustee, to sequester the rents, issues and profits arising from the
property described in thls Mortgage or the proceeds arising from the sale or other disposition
thereof.
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STATE OF ILLINOIS

COUNTY OF COOK -

I, the undersigned, a Notary Public, in and for said County, in the State aforesaid, do

hereby certify that Alex J. Beresoff and :
. TOUISE HIDEBRAND , personally known te me to be the same persons
whose names are subscribed to the foregoing instrument as such _Vice President ~  and
Ass't. Vice President of FIRST BANK NATIONAL ASSOCIATION, not personally,
but solely 73 Trustee under a Trust Agreement dated May 10, 1965 and known as Trust No.
1643 appeare before me this day in person and acknowledged that they signed and delivered
o the said instruraent as their own free and voluntary act and as the free and voluntary act of said

- YIRST BANK MOTIRALNSSev 6 Mas Trustee, for the uses and purposes therein set forth.

’ GIVEN under my hand and notarial seal this Fth dayof _ O pf ,
199, -

My Commission Expires: LALALASLAMADA
< “OFFICIAL SZAL” b
4 Angellca Florss 4
4 Nolary Public, State ai tilwis b
4 My Commission Expires 11{:2/45. )
TV VPVYVYYTYrey

<18 -




T
UNOFFICIAL COPY -




. l_J|\\|(:?|;3F;i|S;::L/B\l'j;(;;(;;’[5)71/

EXHIBIT A

LEGAL DESCRIPTION

PARCEL 1:

10TS 4 AND 5 IN WALTER L. NBWBERRY'S SUBDIVISION OF THE NORTHWEST PART OF BLOCK
21 IN KINZIE'S ADDITION TO CHICAGO, IN SECTION 10, TOWNSHIP 39 NORTH, RANGE 14 -
EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE MAP RECORDED IN RECORDER'S
OFFICE 7§ “DOK COUNTY, ILLINOIS, ON NOVEMBER 19, 1852 IN BOOK 43 OF MAPS AT PAGE
32 SAID. PRIGMISES BEING SITUATED AT THE SOUTHEAST CORNER OF OHIO STREET, AND
MICHIGAN AVENOE, IN COOK COUNTY, ILLINOIS

PARCEL 2:

LOT 3 IN WALTER i NEWBERRY'S SUBDIVISION OF THE NORTHWEST PART OF BLOCK 21 IN
KINZIE'S ADDITION 7O CHICAGO, IN SECTION 10, TOWNSHIP 39 NORTH, RANGE 14 EAST OF
THE THIRD PRINCIPPY. WERIDIAN, ACCORDING TO THE MAP RECOKDED IN RECORDER'S OFFICE
_os GOOK COUNTY;  ILLINCLS), ON NOVEMBER 19, 1852 IN BOOK 43 OF MAPS AT FAGE 32 SAID
. PREMISES BEING SITUATED AT_THE ggﬂmﬂnaﬁndﬂmuﬂﬂlxﬁ;ﬂﬂiQﬁﬁmﬁEET,jEELEEE&ggggL_H
S AVENUE, IN COOK COUNTY, ILLINOIS -

PARCEL 3:

LOTS 2 ANC 3 IN ASSESSORS DIVISION OF LCf5 1 AND 2 OF W, L. NEWBERRY SUBDIVISION
- OF. THE WEST 200 FEET OF THE RORTH 118 FEET 4F BLOCK 21 IN KINZIE ADDITION TO
o . CHICAGO IN SECTION 10, TOWNSHID® 39 NORTH, RAOGF 14 EAST OF THE THIRD PRINCIPAL
ST MERIDIAN, IN COOK COUNTY, ILLINOIS

VOLUME NO.: 501.
TAX NO.: 17 10 122 001 .{RFFECTS LOTS & AND 5)

17 10 122 005 (RFFECTS. LOT 3 PARCEL 2)
17 10 122 006 (AFFECTS LOT 2 PARCEL 3) AND
17 10 122 005 (RFFECTS 10T 3 PARCEL 3).

FAZ A rASTH
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EXHIBIT B
PERMITTED EXCEPTIONS

THE LAND LIES WITKIN THE BOUNDRIES OF A SPRCIAL SERVICE ARER AS DISCLOSED BY
ORDINANCE RECORDED AS DOCUMENT 51075841 AND IS SUBJECT TO ADDITIONAL TAXES °
UNDER THE TERMS OF SAID ORDINANCE AND SUBSEQUENT RELATED ORDINANCES.

. EXISTING ‘GNRECORDRD LEASES AND AL RIGHTS THEREUNDER OF THE LESSEES AND OF ANY
PERSON OR(P/RTY CLATMING BY, THROUGH OR UNDER THE LESSEES.

. MECHANICS' LIUN CLAIM IN FAVOR OF ALEXANDER LUMBER COMPANY AGAINST CHINA EARST
AIRLINES AND PHIL BERMN\I RECORDED JULY 15 1993 AS DOCUMENT NUMBER 23547693 1IN

THE AMOUNT OF $11.750. lm
‘-(AFFECTS’PARCEL 1)

DROCEEDING PENDING IN CIRCULT COURT AS CASE NUMBER 94CH3549 FILED APRIL 19,
1994 BY ALEXANDER LOMBER CO., AN ILLINOIS CORPORATON AGAINST BERKSHIRE

DEVELOEMENT CORP,, AN ILLINOIS CORPCRNTION, PHIL BERMAN, CHINA EAST AIRLINES,
UNKNOWN OWNERS AND NON RECORD CLAINONTS FOR MECHANICS LIEN.

NOTE: R CO@LETB EXAMIMTiON'OF SAID JPUNEEDING HAS NOT BEEN MADE.

TERMS, POWERS, FROVISIONS AND LIMITATIONS O7 fHE TRUST UNDER WHICH TITLE TO
THE LAND IS HELD.,

S8YOCHY 6
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