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This instrument was prepared b Permanent Real Estate
and, after recording, return Tax Index Nos.:
07~07-200-223

William C. Graft ) See Attached Exhibit A
KECK, MAHIN & CATE .

1515 East Woodfield Road : Street Address:

Suite 250

Schaumburg, IL 60173 Unimproved Property

Hoffman Estates, Illinois
91657751

CONSTRUCTION MORTGAGE AND SECURITY AGREEMENT

RE: Blackberry Creek -~ Hoffman Estates

THIS INDENTLRE ("Mortgage") is made by and between KIMBALL
HILL CONSTRUCTIUN CZMPANY, an Illinois corporation ("Mortgagor®)
and OLD KENT BANK, an Illinois state bank ("Mortgagee'):

. DEPT-01 RECORDING $97.50
o TR0011 TRAN 3447 07/26/9% 14117100
0276 s RV %94 -~-457751
COOK COUNTY RECORDER

Mortgagor is justly indebled to Mortgagee in the principal
sum of FOUR MILLION EIGHT HUNDRE[ FIVE THOUSAND DOLLARS
($4,805,000.00) evidenced by a certain Revolving Credit Note {the
"Revolver Note") of even date herewilh in the principal sum of
not more than TWO MILLION FIVE HUNDREQD' EIGHTY THOUSAND AND NO/100
DOLLARS ($2,580,000.00) outstanding at-any-cne time and a certain
Land Note (the "Land Note") of even date lerewith in the
principal sum of TWO MILLION TWC HUNDRED TWENTY-FIVE THOUSAND AND
NO/100 POLLARS ($2,225,000.00). The Revolver ¥cohe and the Land
Note shall hereinafter be referred to collectively as the "Notes"
and evidence an acquisition and development loan (“loan") made by
Mortgagee to Mortgagor on a "revolving credit" basis (as such
term is defined at 815 I.L.C.S. 205/4.1), which is secured by the
teris and provisions of this Mortgage and the other "Loamn
Documents" (as hereinafter defined). The Notes are made Doy
Mortgagor and payable to the order of and delivered to Morigugee,
in and by which said Notes, Mortgagor promises to pay the said
principal sums and interest in the manner and at the rates as
provided therein. The unpaid principal amounts and all accrued
and unpaid interest due under the Notes, if not sooner paid,

' shall be due eighteen {18) months after the date of said Notes,

except that any amounts disbursed by Mortgagee pursuant to the
"Credits" (as such term is defined in the Land Note), together
with all accrued and unpaid interest thereon, shall be due and
payable within ten (10) days after written demand by Mortgagee.
All such payments on account of the indebtedness evidenced by the
Notes shall be first applied toc interest on the unpaid principal
balance and the remainder to principal and all of said principal
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and irterest being made payable at such place as the holder of
the Notes may from time to time in writing appoint, and in the
absence of such appointment, then at the office of Mortgagee, at
the address indicated above or at such other address as Mortgagee

may from time to time designate in writing.

ACCORDINGLY, Mortgagor, to secure: (i) the payment of said
principal sums of money and all interest, late charges and other
indebtedness evidenced by the Notes and by any extensions,
renewals or refinancings thereof; (ii) the performance and
observance of the covenants, terms, conditions and agreements
containzd in the Notes, this Mortgage and the Loan Documents (as
hereinai‘er defined); and (iii) the reimbursement of Mortgagee
for any and all sums expended or advanced by Mortgagee pursuant
to any tern or provision of or constituting additional
indebtedness uinder or secured by this Mortgage or any of the Loan
Documents, witb interest thereon as provided herein or therein;
and also in consideration of the sum of TEN DOLLARS ($10.00) in
hand paid, the receint whereof is hereby acknowledged, does by
these presents MORIGLGE, GRANT, ASSIGN, REMISE, RELEASE, WARRANT,
AND CONVEY unto Mortgaosa, its successors and assigns, the real
estate and all of its estate, right, title and interest therein
situate, legally describéd in Exhibit A attached hereto and made
a part hereof, which togetier with the property hereinafter
described, is referred to herein as the "Premises”;

TOGETHER with all buildings and improvements now or
hereafter constructed upon or erecred upon or located on the real
estate legally described in Exhibit X attached hereto, all
tenements, easements, rights-of-way and rights used as a means of
access thereto, all fixtures and appurtznances thereto now or
hereafter belonging or pertaining to the :eal estate legally
described in Exhibit A attached hereto, and.ell rents, issues,
royalties, income, proceeds, profits and othor benefits thereof,
and any after-acqu1red title, franchise, or liccnse and the
reversions or remainders thereof, and any rights and interests of
the Developer and/or Declarant under any declaration-cf
covenants, conditions or restrictions recorded agairst caid real
estate, for so long and during all such times as Mortgagor may be
entitled thereto (which are pledged primarily and on a parity
with said real estate and not secondarily), and all shades,
awnings, venetian blinds, screens, screen doors, storm doors and
windows, stoves and ranges, refrigerators, curtain and drapery
fixtures, partitions, attached floor covering, now or hereafter
therein or thereon, and all fixtures, apparatus, equipment or
articles now or hereafter therein or thereon used to supply heat,
gas, air condltlonlnq, water, light, power, sprinkler protectlon,
waste removal, refrigeration (whether single units or centrally
controlled), and ventilation, including (without restricting the
foregcing): all fixtures, apparatus, equipment and articles, it
being understood that the enumeration of any specific articles of
property shall in no way exclude or be held to exclude any items
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of property not specifically mentioned. All of the land, estate
and property hereinabove described, real, personal and mixed,
whether affixed or annexed or not (except where otherwise
hereinabove specified) and all rights hereby conveyed and
mortgaged are intendad so to be as a unit and are hereby
understood, agreed and declared, to the maximum extent permitted
by law, to form a part and parcel of the real estate and to be
appropriated to the use of the real estate, and shall be for the
purposes of this Mortgage deemed to be real estate and conveyed
and mortgaged hereby; provided, however, as to any of the
property aforesaid which does not so form a part and parcel of
the real estate or does not constitute a "fixture" (as defined in
the Urliform Commercial Code of Illinois (the "Code")), this
Mortgage is hereby deemed to also be a Security Agreement under
the Code fcr purposes of granting a security interest in such
property, uh.ch Mortgagor hereby grants to Mortgagee, as Secured
Party (as de’ined in the Code}, as more particularly provided in

Paragraph 38 c¢f chis Mortgage.

TO HAVE AND TC QLD the Premises unto the said Mortgagee,
its successors and assiqns, forever, for the purposes and uses
herein set forth, togefher with all right to retain possession of
the Premises after any Cvent of Default (as hereinafter defined).

IT IS FURTHER UNOCZZSTOOD AND AGREED THAT:

1. Title.

Mortgagor represents and covena:fs that (a) Mortgagor is the
holder of the fee simple title to the 2vemises, free and clear of
all liens and encumbrances, except such/ liens and encumbrances as
shall have been expressly approved in writing by Mortgagee, and
(b) Mortgagor has legal power and authority to mortgage and

convey the Premises.

2. Maintenance, Repair and Restoration of Improvements,
Payment cf brior Liens, etc.

Mortgagor shall (a) promptly repair, restere or rehvild any
buildings or improvements now or hereafter on the Premises which
may become damaged or be destroyed; (b) keep the Premises in good
condition and repair, without waste, and free from mechaniis”
liens or other liens or claims for lien, except that Mortgagor
shall have the right to contest by appropriate proceedings
diligently prosecuted the validity or amount of any such lien if
and only if Mortgagor shall within fifteen {15) days after the
filing thereof (1) place a bond with Mortgagee in an amount,
form, content and issued by a surety reasonably acceptable to
Mortgagee for the payment of any such lien or (2) cause the title
company which has issued the loan policy of title insurance to
Mortgagee insuring the lien of this Mortgage to issue an
endorsement thereto insuring against loss or damage on account of

3
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any such lien; (¢) immediately pay when due any indebtedness
which may be secured by a lien or charge on the Premises superior
or inferior to or at parity with the lien hereof (no such
superior, inferior or parity lien to be permitted hereunder}, and
upon request exhibit satisfactory evidence of the discharge of
any such lien to Mortgagee: (d) complete within a reasonable time
any buildings or any other improvements now or at any time in
process of construction upon the Premises; (e) comply with all
requirements of law, municipal ordinances and restrictions of
record with respect to the Premises and the use and development
thereof, including without limitation, those relating to
building. zoning, environmental protection, health, fire and
safety; «f) make no structural or non-structural alterations to
the Premifes or any buildings or other improvements now or
hereafter Constructed thereon, without the prior written consent
of Mortgagec; ¢g) suffer or permit no change in the general
nature of the clcupancy of the Premises, without the prior
written consent(of Mortgagee; (h) initiate or acquiesce in no
zoning reclassification without the prior written consent of
Mortgagee; (i) pay ‘excii item of indebtedness secured by this
Mortgage when due according to the terms hereof or of the Notes;
and (j) duly perform anrd observe all of the covenants, terms,
provisions and agreements herein, in the Notes or in the Loan
Documents on the part of Mortgagor to be performed and observed.
As used in this Paragraph and elsewhere in this Mortgage, the
term "indebtedness" shall mean and include the principal sums
evidenced by the Notes, together-rxith all interest thereon and
all other amounts payable to Mortygyayee thereunder, and all other
sums at any time secured by this Mortgage.

3. Payment of Taxes and Assessmenis.

Mortgagor shall pay before any penalty or interest attaches
all general taxes, special taxes, special ass=sssments, water
charges, sewer service charges, and all other [(icns or charges
levied or assessed against the Premises, or any interest therein,
of any nature whatscever when due, and shall furnish to Mortgagee
duplicate receipts of payment therefor. If any spec.al
assessment is permitted by applicable law to be paid in
installments, Mortgagor shall have the right to pay such
assessment in installments, so long as all such installmentaare
paid prior to the due date thereof. Notwithstanding anything
contained herein to the contrary, Mortgagor shall have the right
to protest any taxes assessed against the Premises, sc long as
such protest is conducted in good faith by appropriate legal
proceedings diligently prosecuted and Mortgagor shall furnish to
the title insurer such security or indemnity as said insurer
requires to induce it to issue an endorsement, in form and
substance acceptable to Mortgagee, insuring over any exception
created by such protest.

4, Tax_and Insurance_ Deposits.
4
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If requested by Mcrtgagee in writing, Mortgagor covenants
and agrees to deposit with Mortgagee, commencing ten (10} days
following such written request and on the first day of each month
thereafter until the indebtedness secured by this Mortgage is
fully paid, a sum equal to (a) one~twelfth (1/12th) of the annual
taxes and assessments (general and special) on the Premises, as
reasonably determined by Mortgagee, and (b) one-twelfth (1/12th)
of the annual premiums payable for the insurance required to be
maintained in accordance with Paragraph 6 hereof. In addition to
the foregeing, if requested by Mortgagee, Mortgagor shall deposit
with Mortgagee an amcunt of money, which together with the
aggrega*.e of the monthly deposits to be made pursuant to (a)
above as nf one month prior to the date on which the total annual
taxes and assessments for the current calendar year become due,
shall be suff .cient to pay in full the teotal annual taxes and
assessments estimated by Mortgagee to become due and payable with
respect to the #rc¢mises for the current calendar year, and an
amount of money, when together with the aggregate deposits to be
made pursuant to {b) above as of one month prior to the date on
which the next annual ‘insurance premium becomes due, shall be
sufficient to pay in fuil the total annual insurance premium
estimated by Mortgagee o next become due and payable with
respect to the Premises. Such deposits are to be held without
any allowance of interest anJd are to be used for the payment of
taxes and assessments (general and special) and insurance
premiums, respectively, on the Premises next due and payable when
they become due. Mortgagee may, at its option, itself pay such
taxes, assessments and insurance preriums when the same become
due and payable {upon submission of &puropriate bills therefor
from Mortgagorj or shall release sufficient funds to Mortgagor
for payment of such taxes, assessments and -insurance premiunms.

If the funds so deposited are insufficient to pay any such taxes,
assessments (general or special) and premiums jor any year when
the same shall become due and payable, Mortgagecr shall within ten
(10) days after receipt of demand therefor, deposit¢ additional
funds as may be necessary to pay such taxes, assescsnents (general
and special) and premiums in full. If the funds so deposited
exceed the amount required to pay such taxes, assessnciuls
(general and special) and premiums for any year, the excess shall
be applied on a subseguent deposit or deposits. Said deposits
need not he kept separate and apart from any other funds of

Mortgagee.
5. Mortqagee's Interest In and Use of Deposits.

In the event of a default in any of the provisions contained
in this Mortgage or the Notes secured hereby, the Mortgagee may
at its option, without being required so to do, apply any monies
at the time on deposit pursuant to Paragraph 4 hereof, on any of
Mortgagor's obligations herein or in the Notes ceontained, in such
order and manner as Mortgagee may elect. When the indebtedness
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secured hereby has been fully paid, any remaining deposits shall
be paid to Mortgagor. Such deposits are hereby pledged as
additional security for the indebtedness hereunder and shall be
irrevocably applied by Mortgagee for the purposes for which made
hereunder and shall not he subject to the direction or control of
Mortgagor; provided, however, that Mortgagee shall not be liable
for any failure to apply to the payment of taxes, assessments and
insurance premiums any amount so 4deposited unless Mortgagor,
while not in default hereunder, shall have requested Mortgagee in
writing to make application of such funds to the payment of which
they were deposited, accompanied by the bills for such taxes,
assessments and insurance premiums. Mortcagee shall not be
liable for any act or cmission taken in good faith or pursuant to

the instruction of any party.

6. fasurance.

a A e =

Mortgagor/shiall at all times keep all buildings,
improvcments, fivtures and articles of personal property now or
hersafter situated oin the Premises insured against loss or damage
by fire and such othei hazards as may reasonably be required by
Mortgagee, including wichout limitation: (a) all-risk fire and
extended coverage insurancze, with vandalism and malicious
mischief endorsements, for the full replacement value of the
Premises, with agreed upon zirount and inflation guard
endorsements; (b) if there are tonants under leases at the
Premises, rent and rental value or business loss insurance for
the same perils described in {a) above payable at the rate per
month and for the periecd specified from time to time by
Mortgagee; (c) broad form boiler and sprinkler damage insurance
in an amount reasonably satisfactory to HMortgage, if and so long
as the Premises shall contain a boiler and corinkler systen,
respectively; (d) if the Premises are locateu-in a flood hazard
district, flood insurance in the maximum amciat obtainable up to
the amount of the indebtedness hereby secured; apd (e) such other
insurance as Mortgagee may from time to time reasoinably require.
Mortgagor also shall at all times maintain comprehensive public
liability, property damage and workmens' compensatior insurance
covering the Premises and any employees thereof, with-sizh limits
for personal injury, death and property damage as Mortgaoze may
reasonably require. All policies of insurance to be furnished
hereunder shall be in forms, companies, amounts and deductibles
reasonably satisfactory to Mortgagee, with mortgagee clauses
attached to all policies in favor of and in form satisfactory to
Mortgagee, including a provision requiring that the coverage
evidenced thereby shall not be terminated or materially modified
without thirty (30) days' prior written notice to Mortgagee and
shall contain endorsements that no act or negligence of the
insured or any occupant and ne occupancy or use of the Premises
for purposes more hazardous than permitted by the terms of the
policies will affect the validity or enforceability of such
policies as against Mortgagee. Mortgagor shall deliver all
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policies, including additional and renewal policies, to
Mortgagee, and, in the case of insurance about to expire, shall
deliver renewal policies not less than thirty (30) days prior to

their respective dates of expiration.

Mortgagor shall not take out separate insurance concurrent
in form or contributing in the event of loss with that required
to be maintained hereunder unless Mortgagee is included thereon
under a standard mortgage clause acceptable to Mortgagee.
Mortgagor immediately shall notify Mortgagee whenever any such
separate insurance is taken out and promptly shall deliver to
Mortgages the policy or policies of such insurance.

In tns event of loss Mortgagor shall give immediate notice
by mail tc . ldortgagee, who may make proof of loss if not made
promptly by Mecrtgagor, and each insurance company concerned is
hereby authorizrd and directed to make payment for such loss
directly to Mortgagee instead of to Mortgagor and Mortgagee
jointly. Any insuarance proceeds so received by Mortgagee, or any
part thereof, shall becapplied by Mortgagee, after the payment of
all of Mortgagee's experazes, including costs and attorneys’ fees,
to the restoration or repair of the property damaged as provided
in Paragraph 22 hereof. (Ir the event of foreclesure of this
Mortgage, all right, titlearnd interest of Mortgagor in and to
any insurance policies then i1 force shall pass to the purchaser
at the foreclosure sale. Mortgagcr shall furnish Mortgagee,
without cost to Mortgagee, at theo wequest of Mortgagee, from time
to time, evidence of the replacemen* value of the Premises.

7. Condemnation.

If all or any part of the Premises are damaged, taken or
acquired, either temporarily or permanently; in any condemnation
prcceeding, or by exercise of the right of eminent domain, the
amount of any award or other payment for such ta<ing or damages
made in consideration thereof, to the extent of thz full amount
of the remaining unpaid indebtedness secured by this _instrument,
is hereby assigned to Mortgagee, who is empowered to ccllect and
receive the same and to give proper receipts therefor ip the name
of Mortgagor and the same shall be paid forthwith to Morigagee,
who shall release any such award or monies so received or-aoply
the same in whole or in part, after the payment of all of iis
expenses, including costs and attorneys' fees, to the restoration
or repair of the property damaged as provided in Paragraph 22
hereof, if in the reasonable judgment of Mortgagee the property
can be restored or repaired to the condition existing immediately
prior to the taking. If in the reascnable judgment of Mortgagee
the said property cannot be restored or repaired to the condition
existing immediately prior to the taking, then such award or
monies received after the payment of expenses of Mortgagee as
aforesaid shall be applied on account of the unpaid principal
balance of the Notes, irrespective of whether such principal

1545306
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balance is then due and payable and, at any time from and after
the taking, upon thirty (30) days pricr written notice to
Mortgagor, Mortgagee may declare the whole of the indebtedness
hereby secured to be due and payable. Furthermore, in the event
such award or monies so received shall exceed the cost of
restoration or repair of the property and expenses of Mortgagee
as aforesaid, then such excess monies shall be applied on account
of the unpaid principal balance of the Notes, irrespective of
whether such principal balance is then due and payable. Any
application to the unppaid principal balance of the Notes pursuant
to this Paragraph 7 shall not extend the due date or reduce the
amount of the principal and interest installments required to be

paid under the Hotes.

8. Scamp Tax.

If, by the-laws of the United States of America, or of any
state or political subdivision having jurisdiction over
Mortgagor, any tax is due or becomes due in respect of the
execution and delivery-of this Mortgage or the issuance of the
Notes hereby secured; Mortgagor covenants and agrees to pay such
tax in the manner required by any such law. Mortgagor further
covenants to reimburse Morigagee for any sums which Mortgagee may
extend by reason of the imposition of any tax on the issuance of
the Notes secired hereby. Niiwithstanding the foregoing,
Mortga~si shall not be required tn pay any income or franchise

taxes of Mortgagee.

9, Observance of Lease Assignment.

As additional security for the payrznt of the Notes and for
the faithful performance of the terms and conditions contained
herein, Mortgagor as lessor, have assignea-tu Mortgagee the
entire lessor's right, title and interest in and to all leases
and subleases (including all extensions and renswals thereof)
which now or hereafter affect all or any portior cf the Premises
and in and to all rents, issues, income and profits of or from
all or any portion of the Premises pursuant to the Zss.anment of
Rents and Leases of even date herewith.

TSL.LI306

Mortgagor shall not, without Mortgagee's prior writtex
consent, {a) execute an assignment or pledgs of any rents and/or
any leases affecting all or any portion of the Premises; or (b)
accept any prepayment of any installment of any rents more than
thirty (30) days before the due date of such installment, other

than security and other deposits.

Mortgagor at its sole cost and expense shall (i) at all
times promptly and faithfully abide by, discharge and perform all
of the covenants, conditions and agreements contained in all
leases affecting all or any portion of the Premises, on the part
of the lessor thereunder to be kept and performed, (ii) use its

8




T
UNOF
T o 9 4 0 s
Yo« . -

best efforts to enforce or secure the performance of all of the
covenants, conditions and agreements of such leases on the part
of the lessees to be kept and performed; (iii) appear in and
defend any action or proceeding arising under, growing out of or
in any manner connected with such leases or the obligations,
duties or liabilities of the lesscr or of the lessees thereunder;
(iv) as additional security for the payment of the Notes and for
the faithful performance of the terms and conditions contained
herein, transfer and assign to Mortgagee any lease or leases of
the Premises heretofore or hereafter entered into, and make,
execute and deliver to Mortgagee upon demand, any and all
instrurents required to effectuate said assignment; (v) give
writternoaotice to Mortgagee within five (5) days of the
occurrercce. of any material default under any lease affecting all
or any pcriion of the Premises; and (vi) exercise within five (5)
days of any Jdemand therefor by Mortgagee any right to request
from the lesser under any lease affecting all or any portion of
the Premises a Certificate with respect to the status thereof.

FICIAL COPY

1

Nothing in this Mortgage or in any other documents relating
to the loan secured neroby shall be censtrued to obligate
Mortgagee, expressly or by implication, to perform any of the
covenants of Mortgagor as lessor under any of the leases assigned
to Mortgagee or to pay any sum of money or damages therein
provided to be paid by the lussor, each and all of which
covenants and payments Mortgageor agrees to perform and pay.

In the event of the enforcemept by Mortgagee of the remedies
provided for by law or by this Morcgege, the lessee under each
Lease affecting all or any portion of %he Premises shall, at the
option of Mortgagee, attorn to any pers.on succeeding to the
interest of Mortgagor as a result of such/enforcement and shall
recognize such successor in interest as lecsor under such Lease
without change in the terms or other provisiOns thereof;
provided, however, that such successor in interest shall not he
bound by any payment of rent or additional rent for more than cne
month in advance or any amendment or modification . :o any lease
mads without the consent of Mortgagee or such successo) in
interest. Each lessee, upon request by such successoi 1%
interest, shall execute and deliver an instrument or insiruments

confirming such attornmnent.

Mortgagee shall have the option to declare this Mortgage
(after the expiration of the cure period expressly provided for
in Paragraph 14 (b) belcw) in default because of a material
default of the lessor in any lease affecting all or any portion
of the Premises, whether or not such default is cured by
Mortgagee pursuant to the right granted herein. It is covenanted
and agreed that a default remaining uncured after the expiration
of any applicable cure peariods expressly provided for under the
Assignment of Rents and lLeases referred to in the first
grammatical paragraph of this Paragraph 9 shall constitute an

9
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Event of Default hereunder on account of which the whole of the
indebtedness secured hereby shall at once, at the option of
Mortgagee, become immediately due and payable without notice to

Mortgagor.

10. Effect of Extensions of Time.

If the payment of said indebtedness or any part thereof be
extended or varied or if any part of any security far the payment
of the indebtedness be released, all persons now or at any time
hereafter liable therefor, or interested in the Premises or
having an interest in Mortgagor shall be held to assent to such
extensiun, variation or release, and their liability and the lien
and all provisions hereof shall continue in full force, the right
of recourse against all such persons being expressly reserved by
Mortgagee, ncotwithstanding such extension, variation or release.

11. Effecc.of Changes In Laws Regarding Taxation.

In the evenc of the enactment after this date of any law of
the state in which +the Premises are located deducting from the
value of the land for the purpose of taxation any lien thereon,
or imposing upon Mortgagee the payment of the whole or any part
of the taxes or assessmerts or charges or liens herein required
to be paid by Mortgagor, ol changing in any way the laws relating
to the taxation of mortgages or debts secured by mortgages or
Mortgagee's interest in the Preiises, or the manner of collection
of taxes, so as to affect this Mortgage or the indebtedness
secured hereby or the holders theresf, then, and in any such
event, Mortgago:, upon demand by Mortgagee, shall pay such taxes
or assessments, or reimburse Mortgagee therefor; provided,
however, that Mortgagor shall not be decwed to be required to pay
any income or franchise taxes of Mortgagee. 'Notwithstanding the
foregoing, if in the opinion of counsel for lizrtgagee (a) it
might be unlawful to require Mortgagor to make zuzh payment or
(b) the making of such payment might result in tie imposition of
interest beyond the maximum amount permitted by law, then and in
such event, Mortgagee may elect, by notice in writino-given to
Mortgagor, to declare all of the indebtedness secured hexeby to
be and become due and payable thirty (30) days from the g4iving of

such notice.

| SR

12. 'Mortqaqee's Performance of Defaulted Acts and Expenses
Incurred by Mortgagee.

Mortgagee may, but need not, make any payment or perform any
act herein required of Mortgagor in any form and manner deemed
expedient, and may, but need not, make full or partial payments
of principal or interest on prior encumbrances, if any, and
purchase, discharge, compromise or settle any tax lien or other
prior lien or title or claim thereof, or redeem from any tax sale
or forfeiture affecting the Premises or consent to any tax or

10
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assessment or cure any default of Mortgagor in any lease of the
Premises. Mortgagee may, but shall not be required to, complete
construction, furnishing and equipping of any buildings or other
improvements now or at any time hereafter on the Premises, and
rent, operate and manage the Premises and such buildings and
improvements and pay operating costs and expenses, including
management fees, of every kind and nature in connection
therewith, so that the Premises and such buildings and
improvements shall be operational and usable for their intended
purposes. All monies paid for any of the purposes herein
authorized and all expenses paid or incurred in connection
therewith, including attorneys' fees, and any other monies
advancei by Mortgagee in regard to any tax referred to in
Paragrapn-8 above or to protect the Premises or the lien hereof,
shall be ro much additional indebtedness secured hereby, and
shall becom: immediately due and payable without notice and with
interest thetecn at an annual rate (the "Default Rate") equal to
four percent (4%} plus the Loan Rate (as defined in the Notes)
then in effect unier the Notes. 1In addition to the foregoing,
any costs, expenses-and fees, including attorneys' fees, incurred
py Mortgagee in connection with (a) sustaining the lien of this
Mortgage or its priority, (b) protecting and enforcing any of
Mortgagee's rights hereunfder, (c¢) recovering any indebtedness
secured hereby, (d) any litlivation or proceedings affecting the
Notes, this Mortgage, the Premnises or any guarantor or co-maker
of the Notes or this Mortgage, including without limitation,
bankruptcy and probate proceedings. or (e) preparing for the
commencement, defense or participatinon in any threatened
litigation or proceedings, shall be =0 much additional
indebtedness secured hereby, and shall btecome immediately due and
payable without notice and with interect thereon at the Default
Rate. The interest accruing under this Paracraph 12 shall be
immediately due and payable by Mortgagor tu Mrrtgagee, and shall
be additional indebtedness evidenced by the Wites and secured by
this Mortgage. Inaction of Mortgagee shall never be considered
as a waiver of any right accruing to it on accourt nf any default
on the part of Mortgagor. Should the proceeds of the Notes or
any part thereof, or any amount paid out or advanced by Mortgagee
hereunder, or pursuant to any agreement executed by Muctgagor in
connection with the loan evidenced by the Notes, be used directly
or indirectly to pay off, discharge or satisfy, in whole ¢r in
part, any lien or encumbrance upon the Premises or any part
thereof, then as additional security hereunder, Mortgagee shall
be subrogated to any and all rights, equal or superior titles,
liens and equities, owned or claimed by any owner or holder of
said outstanding liens, charges and indebtedness, however remote,
regardless of whether said liens, charges and indebtedness are
acquired by assignment or have been released of record by the
holder thereof upon payment. Notwithstanding anything contained
herein to the contrary, in no event shall the indebtedness
secured by this Mortgage exceed an amount equal to¢ Twenty Million
and No/100 Dollars ($20,000,000.00).

11
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assessment or cure any default of Mortgagor in any lease of the
Premises. Mortgagee may, but shall not be required to, complete
construction, furnishing and equipping of any buildings or other
improvements now or at any time hereafter on the Premises, and
rent, operate and mahaye the Premises and such buildings and
improvements and pay operating costs and expenses, including
management fees, of every kind and nature in connection
therewith, sc that the Premises and such buildings and
improvements shall be operational and usable for their intended
purposes. All monies paid for any of the purposes herein
authorized and all expenses paid or incurred in connection
therewitii, including attorneys' fees, and any other monies
advanced ov Mortgagee in regard to any tax referred to in
Paragrapli 5 above or to protect the Premises or the lien hereof,
shall be s& inich additional indebtedness secured hereby, and
shall become immediately due and payable without notice and with
interest thereon at an annual rate (the "Default Rate") equal to
four percent (4%) rlus the Loan Rate (as defined in the Notes)
then in effect under-the Notes. 1In addition to the foregoing,
any costs, expenses zpd fees, including attorneys' fees, incurred
by Mortgagee in connection with (a) sustaining the lien of this
Mortgage or its priority. (b} protecting and enforcing any of
Mortgagee's rights hereundz», (c) recovering any indebtedness
secured hereby, (d) any litigation or proceedings affecting the
Notes, this Mortgage, the Premises or any guarantor or co-maker
of the Notes or this Mortgage, including without limitation,
bankruptcy and probate proceedings, or (e) preparing for the
commencement, defense or participation in any threatened
litigation or proceedings, shall be ¢0 much additional
indebtedness secured hereby, and shall ‘b:come immediately due and
payable without notice and with interes® thoreon at the Default
Rate. The interest accruing under this Paragraph 12 shall ke
immediately due and payable by Mortgagor to Muitgagee, and shall
be additional indebtedness evidenced by the Notes and secured by
this Mortgage. Inaction of Mortgagee shall neve¢r be considered
as a waiver of any right accruing to it on account of any default
on the part of Mortgagor. Should the proceeds of the Notes or
any part thereof, or any amount paid cut or advanced hy .ortgagee
hereunder, or pursuant to any agreement executed by Morfangor in
connection with the loan evidenced by the Notes, be used iirectly
or indirectly to pay off, discharge or satlsfy, in whole o1 un
part, any lien or encumbrdnce upon the Premises or any part
thereof, then as additional security hereunder, Mortgagee shall
be subrogated to any and all rights, equal or superior titles,
liens and equities, owned or claimed by any owner or holder of
said outstanding liens, charges and indebtedness, however remote,
regardless of whether said liens, charges and indebtedness are
acquired by assignment or have been released of record by the
holder thereof upon payment Notwithstanding anything contained
herein to the contrary, in no event shall the indebtedness
secured by this Mortgage exceed an amount equal to Twenty Million

and No/100 Dollars ($20,000,000.00).

TSLLI5E8
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i3. 0 's Relianc ills Claims fo iens.

Mortgagee in making any payment hereby authorized: (a)
relating to taxes and assessments, may do so according to any
bill, statement or estimate procured from the appropriate public
office without inguiry into the accuracy of such bill, statement
or estimate or into the validity of any tax, assessment, sale,
forfeiture, tax lien or title or claim thereof; or (b) for the
purchase, discharge, compromise or settlement of any other prior
lien, may do so without inquiry as to the validity or amount of
any claim for lien which may be asserted, provided that if no
Event rt Default then exists hereunder Mortgagee shall give to
Mortgagor-.ten (10) days' prior written notice thereof.

14, poceleration ¢of Indebtedness i vent of pPefault.

Each of tliefollowing shall constitute an "Event of Default"
for purposes of this Mortgage:

(a) Mortgsgor fails to pay within ten (10) days after
the date when due (i) ¢ny installment of principal or interest
payable pursuant to the Nstes, or (ii) within ten (10) days after
written notice any other zprcunt payable pursuant to the Notes,
this Mortgage or any of the-ccher Loan Documents;

(b) Mortgagor fails ‘to promptly perform or cause to be
periormed any other obligation or cbserve any other condition,
covenant, term, agreement or provigisn required to be performed
or cobserved by Mortgagor (1) under (i) the Notes, (ii) this
Mortgage, (iii) the Revolving Credit CoOrstruction Loan Agreement
(the "Loan Agreement") made among Mortyagor-and Mortgagee, (iv)
the Security Agreement (Chattel Mortgage) of =zven date herewith
made by Mortgagor to Mortgagee, (v) the Assicoment of Plans,
Specifications, Developer's Rights, Constructisn-and Service
Contracts of even date herewith made by Mortgago: to Mortgagee,
and (vi) any other document or instrument evidencirg or securing
the Notes or delivered to induce Mortgagee to disburse the
proceeds thereof (the documents described in sections—{ i1}
through (vi) abeve, both inclusive, being hereinafter
collectively referred to as the "Loan Documents"); providad.
however, that Mortgagor shall have a period not to exceed thirty
(30) days after written notice of such failure of performance or
observance to cure the same and an Event of Default shall not be
deemed to exist during said thirty (30) day peried, unless the
continued operation or safety of the Premises, or the priority,
validity or enforceability of this Mortgage or the lien hereof or
the lien of any cf the other Loan Documents, or the value of the
Prermises is impaired, threatened or jeopardized and/or (2) under
any other written contract or agreement or other instrument
heretofore or hereinafter entered into with the Mortgagee other
than in connection with the Loan Documents;

12
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(c) the existence of any material inaccuracy or
untruth in any representation, covenant or warranty contained in
this Mortgage or any of the other Loan Documents or of any
statement or certification as to facts delivered to Mortgagee by
Mortgagor, any co-maker or guarantor of the Notes, or any
applicant for the loan evidenced by the Notes.

(d) at any time, Mortgagor, any general partner of
Mortgagor, any joint venturer of Mortgagor, or any guarantor or
co-maker of the Notes files a vcluntary petiticn in bankruptcy or
is adjudicated a bankrupt or insolvent or files any petition or
answer .secking any reorganization, arrangement, composition,
readjustrent, liguidation, dissolution or similar relief under
the present or any future Federal, state, or other statute or
law, or seeks nr consents to or acquiesces in the appointment of
any trustee, recz2iver or similar officer of Mortgagor, any
general partner oY Mortgagor, any joint venturer of Mortgagor, or
any guarantor or cou-maker of the Notes, or of all or any
substantial part of the property of Mortgagor, any general
partiier of Mortgagor, anv joint venturer of Mortgagor, or any
guarantor or co-maker of the Notes or any of the Premises;

|

| {e) the commencement of any involuntary petition in
| bankruptcy against Mortgagor, any general partner of Mortgagor,
or any guarantor or co-maker of thie Notes, or the institution

against Mortgagor, any general pariner of Mortgagor, any joint W
venturer of Mortgagor, or any guaranter or co-maker of the Notes o
of any reorganization, arrangement, <Composition, readjustment, [Q
dissolution, liquidation or similar procsedings under any present .3
or future Federal, state or other statuts or law, or the ~}

appointment of a receiver, trustee or simiiap officer for all or
any substantial part of the property of Morigagor, any joint
venturer of Mortgagor, any general partner of lortgagor, or any
guarantor or co-maker of the Notes, which shall <esmain
undismissed or undischarged for a period of sixty (60) days;

(f) any sale, transfer, lease, assignment, conveyance,
firancing, lien or encumbrance made in violation of Paraqgraph 27
of this Mortgage; or

.- (g) the death or legal incompetency of any guarantor
or co-maker of the Notes.

If an Event of Default occurs, Mortgagee may, at its option,
declare the whole of the indektedness hereby secured to be
imrediately due and payable without notice to Mortgagor, with
interest thereon from the date of such Event of Default at the
Default Rate. If while any insurance proceeds or condemnation
awards are being held by Mortgagee to reimburse Mortgagor for the
cost of rebuilding or restoration of buildings or improvements on
the Premises, as set forth in Paragraph 22 hereof, Mortgagee

13
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shall be or become entitled to, and shall accelerate the
indebtedness secured hereby, then and in such event, Mortgagee
shall be entitled to apply all such insurance proceeds and
condemnation awards then held by it in reduction of the
indebtedness hereby secured and any excess held by it over the
amount of indebtedness then due hereunder shall be returned to
Mortgagor or any party entitled thereto without interest.

15. Foreclosure; Expense of Litigation.

When the indebtedness hereby secured, or any part thereof,

shall bescme due, whether by acceleration or otherwise, Mortgagee

shall lava the right to foreclose the lien hereof for such

indebtedriess or part thereof and/or exercise any right, power or

remedy privided in this Mortgage or any of the other Loan

Documents. < .7r-is further agreed that if default be made in the

payment of any rart of the secured indebtedness as an alternative

to the right of <areclosure for the full secured indebtedness

after acceleraticn thereof, Mortgagee shall have the right to

institute partial fore'losure proceedlngs with respect to the Q0

portion of said indektedness so in default, as if under a full o

foreclosure, and without declaring the entlre secured 22
&
3

indebtedness due (such proceeding being hereinafter referred to
as a "partial foreclosure"), snd provided that if foreclosure

sale is made because of defadlt of a part of the secured e
indebtedness, such sale may be acde subject to the continuing b
lien of this Mortgage for the unm~iured part of the secured
indebtedness: and it is agreed thal such sale pursuant to a 12

partial foreclosure, if so made, shzii not in any manner affect '
the unmatured part of the secured inderca2dness, but as to such
unmatured part this Mortgage, the lien tereof shall remain in '
full force and effect just as though no fcrzc¢losure sale had been -
nade under the provisions of this Paragraph.  Notwithstanding the
filing of any partial foreclosure or entry of _ua-decree of sale
therein, Mortgagee may elect at any time prior ts a2 foreclosure
sale pursuant to such decree, to discontinue sucn partial
foreclosure and to accelerate the secured indebtedness by reason
of any uncured default or defaults upon which such parrial
foreclosure was predicated or by reason of any other defaults,
and proceed with full foreclosure proceedings. It is furiler
agreed that several foreclesure sales may be made pursuant to

-- partial foreclosures without exhausting the right of full or
partlal foreclosure sale for any unmatured part of the secured
indebtedness, it being the purpose to provide for a partial
foreclosure sale of the secured indebtedness without exhausting
the power to foreclose and to sell the Premises pursuant to any
such partial foreclosure for any other part of the secured
indebtedness whether matured at the time or subseguently
maturing, and without exhausting any right of acceleration and
full foreclosure. In the event of a foreclosure sale, Mortgagee
is hereby authorized, without the consent of Mortgagor, to assign
any and all insurance policies to the purchaser at such sale, or

[ I
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to take such other steps as Mortgagee may deem advisable to cause
the interest of such purchaser to be protected by any of the said

insurance policies.

In any suit to foreclose or partially foreclose the lien
hereof, there shall be allowed and included as additional
indebtedness in the decree for sale all expenditures and expenses
wiich may be paid or incurred by or on behalf of Mortgagee for
attorneys' fees, appraisers' fees, outlays for documentary and
expert evidence, stenographers' charges, publication costs, and
costs (which may be estimated as to items to be expended after
entry of the decree) of procuring all such abstracts of title,
title s2arches and examinations, title insurance policies, and
similar dita and assurances with respect to the title as
Mortgagee may deem reasonably necessary either to prosecute such
suit or to_avidence to bidders at any sale which may be had
pursuant to such decree the true condition of the title to or the
value of the Preuises. All expenditures and expenses of the
nature in this paragraph mentioned and such expenses and fees as
may be incurred in (be. enforcement of Mortgagor's obligations
hereunder, the proteccion of said Premises and the maintenance of
the lien of this Mortgi:ge, including the fees of any attorney
employed by Mortgagee in any litigation or proceeding affecting CD
this Mortgage, the Notes, or) the Premises, including probate and
bankruptcy proceedings, or i -preparations for the commencement ,m
or defense of any proceeding cor threatened suit or proceeding 'q
shall be immediately due and payable by Mortgagor, with interest :I
thereon at the Default Rate and shuill be secured by this rn

Mortgage. b

16. Application of Proceeds of Forgclosure Sale.

The proceeds of any foreclosure (or partial foreclosure)
sale of the Premises shall be distributed and anpplied in the
following order of priority: first, on account.2f all costs and
expenses incident to the foreclosure proceedings, ancluding all
such items as are mentioned in Paragraph 15 hereof, sz2cond, all
other items which may under the terms hereof constitute secured
indebtedness additional to that evidenced by the Notes; «ith
interest thereon as herein provided and all principal ard
interest remalnlng unpaid on the Notes; and third, any suinius to
Mortgagor, its successors or assigns, as their rlghts may appear.

17. Appointment of Receiver,

Upon, or at any time after the filing of a complaint to
foreclose (or partially foreclose) this Mortgage, the court in
which such complaint is filed may appoint a receiver of the
Premises. Such appointment may be made either hefore or after
sale, without notice, without regard to the solvency or
1nsolvency of Mortgagor at the time of application for such
receiver and without regard to the then value of the Premises or
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whether the same shall be then occupied as a homestead or not and
Mortgagee hereunder or any holder of the Notes may be appointed
as such receiver. Such receiver shall have power to collect the
rents, issues and profits of the Premises during the pendency of
such foreclosure suit and, in case of a sale and a deficiency
during the full statutory period of redemption, whether there be
redemption or not, as well as during any further times when
Mortgagor, except for the intervention of such receiver, would be
entitled to collect such rents, issues and profits, and all other
powers which may be necessary or are usual in such cases for the
protection, possession, control, management and operation of the
Premises during the whole of said period. The court from time to
time may authorize the receiver to apply the net income in his
hands irn mayment in whole or in part of: (a) the indebtedness
secured heizhy, or by any decree foreclosing this Mortgage, or
any tax, spccial assessment or other lien which may be or become
superior to the lien hereof or of such decree, provided such
application is wade prior to foreclosure sale; and (b) the
deficiency in case of a sale and deficiency.

18. Mortgagee's Riyht of Possession in Case of Default.

In any case in whicl _under the provisions of this Mortgage
Mortgagee has a right to iascitute foreclosure proceedings,
Mortgagor shall forthwith and upon demand of Mortgagee, surrender
to Mortgagee, and Mortgagee shall be entitled to take, actual
possession of the Premises or any part thereof personally, or by

its agents or attorneys, as for condition broken. Mortgagee's
rights and remedies under this Paragraph 18 shall be effective
whether before or after the whole principal sum secured hereby is
declared to be immediately due and provided hereunder, or whether
before or after the institution of legal proceedings to foreclose
the lien hereof or before or after sale therszunder. In the event
Mortgagee is entitled to take possession of the Premises,
Mortgagee in its discretion may, with or without {orce and with
or without process of law, enter upon and take and maintain
possession of all or any part of said Premises, togetlior with all
documents, books, records, papers and accounts of Mortcasgor or
then owner of the Premises relating thereto, and may exclude
Mortgagor, or its employees, agents or servants, wholly
therefrom. In such case Mortgagee, under the powers herein
granted, may hold, operate, manage and control the Premises and
conduct the business, if any, thereof, either personally or by
its agents. Mortgagee shall have full power to use such
measures, legal or equitable, as in its discretion may be deemed
proper or necessary to enforce the payment or security of the
avails, rents, issues, and profits of the Premises, including
actions for the recovery of rent, actions, in forcible detainer
and actions in distress for rent, Mortgagee shall have full

power:
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{(a) to cancel or termipate any lease or sublease for
any cause or on any ground which would entitle Mortgagor to

cancel the same;

(b) to elect to disaffirm any lease or sublease which
is then subordinate to the lien heresf;

(c}) to extend or modify any then existing leases and
to enter new leases, which extensions, modifications and leases
may provide for terms to expire, cor for options to lessees to
extend or renew terms to expire, beyond the maturity date of the
indebtedness secured hereby and bheyond the date of the issuance
of a dead or deeds to a purchaser or purchasers at a foreclosure
sale, it Yeing understood and agreed that any such leases, and
the optiors or other such provisions to be contained therein,
shall be biiding upon Mortgagor and all persons whose interests
in the Premisas are subject te the lien herecf and upon the
purchaser or purcpasers at any foreclosure sale, notwithstanding
any redemption friuw sale, dlscharge of the mortgage indebtedness,
satisfaction of any rpreclosure judgment, or issuance of any

certificate of sale 0 deed to any purchaser;

(d) to make any repairs, decorating renewals,
replacements, alterations, additions, betterments and
improvements to the Premises 2s to it may seem judicious;

W

(e) to insure and relnsure the same and all risks ?.
incidental to Mortgagee's possession, operation and management ¢
thereof; and :l
. , . i

(f) to receive all of such avalls, rents, issues and b

profits; hereby granting full power and auktiiority to exercise
each and every of the rights, privileges and powers herein
granted at any and all times hereafter withovc notice to

Mortgagor.

Mortgagee shall not be obligated to perform ¢r discharge,
nor does it hereby undertake to perform or discharge’ any
obligation, duty or liability under any lease. To the <rient
provided by law, Mortgagor shall and does hereby agree %o
protect, indemnify, defend and hold Mortgagee harmless of and
from any and all liability, loss or damage which it may or aight
iIncur under said leases or under or by reason of the assignment
thereof and of and from any and all claims and demands whatsoever
which may be asserted against it by reason of any alleged
obligations or undertakings on its part to perform or discharge
any of the terms, covenants or agreements contained in said
leases except for such claims and demands as result directly from
the neqgligent or willful actions of Mortgagee. Should Mortgagee
incur any such liability, loss or camage under said leases or
under cor by reason of the assignment thereof, or in the defense
of any claims or demands, the amount thereof, including costs,

17
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expenses and attorneys' fees, shall be so much additional
indebtedness secured hereby, and shall become inmediately due and
payable without notice and with interest at the Default Rate.

19. Applicatjon of Income Received by Mortgagee.

Mortgagee, in the exercise of the rights and powers
hereinabove conferred upon it, shall have full power to use and
apply the avails, rents, issues and profits of the Premises to
the payment of or on account of the fellowing, in such order as

Mortgagee may determine:

(a) to the payment of the operating expenses of the
Premises, including cost of management and leasing thereof (which
shall incivde reasonable compensation to Mortgagee and its agent
or agents, /1f management be delegated to an agent or agents, and
shall also incivde lease commissions (but not with respect to the
renewal of existing leases unless provided for therein) and other
compensation and ‘@xpenses of seeking and procuring tenants and
entering into leases, sstablished claims for damages, if any, and
premiums on insurance hereinabove authorized;

(b) to the payment of taxes and special assessments
now due or which may hereafter become due on the Premises; and,
if this is a leasehold mortgaje, of all rents due or which may
become hereafter due under the uanderlying lease;

(¢} to the payment of 2l repairs, decorating,
renewals, replacements, alteraticns, uadditions, hetterments, and
improvements of the Premises, includirg the cost from time to [
time of installing or replacing refrigerztion and gas or electric {°
stoves therein, and of placing the Premises in such condition as */
will, in the judgment of Mortgagee, make tiem readily rentable; !

and e

{d) to the payment of any indebtedness secured hereby
or any deficiency which may result from any foreciusure sale.

20. Rights Cumulative.

Each right, power and remedy herein conferred upon Mortgagee
is cumulative and in addition to every other right, power or
remedy, express or implied, given now or hereafter existing under
any of the Loan Documents or any other document given to secure
the Notes or at law or in equity, and each and every right, power
and remedy herein set forth or otherwise so existing may be
exercised from time to time as often and in such order as may be
deemed expedient by Mortgagee, and the exercise or the beginning
of the exercise of one right, power or remedy shall not be a
waiver of the right to exercise at the same time or thereafter
any other right, power or remedy, and no delay or omission of
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Mortgagee in the exercise of any right, power or remedy accruing
hereunder or arising otherwise shall impair any such right, power
or remedy, or be construed to be a waiver of any default or

acquiescence therein.

21. Mortgagee's Right of Inspection.

Mortgagee and/or its representative shall have the right to
inspect the Premises at all reasonable times and access thereto

shail be permitted for that purpose.

22. Disbursement of Insurance or Eminent Domain Proceeds.

{a) Before commencing to repair, restore or rebuild
following fomage to, or destruction of, all or a portion of the
Premises, whother by fire or other casualty or by a taking under
the power of ‘eninent domain, Mortgagor shall obtain from
Mortgagee its approval of all site and building plans and
specifications pcitaining to such repair, restoration or
rebuilding.

(b) Prior to the payment or application of insurance
proceeds or a condemnation ) or eminent domain award to the repair
or restoration of the impicvements upon the Premises as provided
in Paragraphs 6 and 7 above, Mortgagee shall be entitled to
evidence of the following: .

(i) that there is not. then a default in any of the
terms, covenants and conditiors nf the Notes, this Mortgage
or any oxX the loan Documents;

(ii) that Mortgagee shall firsil he given reasonably
satisfactory proof that either such irnrovements have been
fully restored, or that the expenditure (¢t money as may be
received from such insurance proceeds or condemnation award
will be sufficient to repair, restore or rebuild the
Premises, free and clear of all liens, claims and
encumbrances, except the lien of this Mortgage;

(iii) that in the event such insurance procecds. or
condemnation award shall be insufficient to repair, restore
or rebuild the szid improvements, Mortgagor or its lessee(s)
shall deposit with Mortgagee funds equaling such deficiency,
which, together with the insurance proceeds or condemnation
award, shall be sufficient to restore, repair and rebuild

the Premises; and

(iv) that prior to the disbursement of any such
proceeds held by Mortgagee in accordance with the terms of
this Paragraph 22 for the cost of any repair, restoration or
rzbuilding, Mortgagee shall be furnished with a statement of
Mortgagor's architect, certifying the extent of the repair
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and restoration completed to the date thereof, and such
repairs, restoration, and rebuilding have been performed to
date in conformity with the plans and specifications
approved by Mortgagee and with all statutes, regulations or
ordinances (including building and zoning ordinances)
affzcting the Premises; and Mortgagee shall be furnished
with appropriate evidence cf payment for labor or materials
furnished to the Premises, and total or partial lien waivers
substantiating such payments.

(c) Prior to the payment or application of insurance
proceeds or a condemnation award to the repair, restoration or
rebuildiny of the improvements upon the Premises as provided in
Paragraphs 6 and 7 above there shall have been delivered to
Mortgagee ‘tli2 following:

(i) a waiver of subrogation from any insurer who
claims that/rio liability exists as to Mortgagor or the then
owner or other insured under the policy of insurance in
guestion;

{11i) such plaus and specifications, such payment and
performance bonds and such insurance, in such amounts,
issued by such company or companies and in such forms and
substance, as are requll:zd by Mortgagee.

(d) In the event Mortgagor shall fail to restore,
repair or rebuild the improvementz upon the Premises within a
reasonable time, then Mortgagee, at-iis option, and upon not less
than thirty (30) days' written notice tu Mortgagor, may commence
to restore, repair or rebuild the said ‘zmprovements for or on
behalf of Mortgagor, and ¥for such purpose, may perform all
necessary acts to accomplish such restoratiorn. repair or
rebuilding. In the event insurance proceeds ci. condemnation
award shall exceed the amount necessary to complete the repair,
restoration or rebuilding of the improvements upon-the Premises,
such excess shall be applied on account of the unpuiid pbrincipal
balance of the Notes irrespective of whether such balarce is then
due and payable.

(e) In the event: Mortgagor commences the repaic, or
rebuilding of the improvements located on the Premises, butl fails
to comply with the conditions precedent to the payment or
application of insurance proceeds or a cordemnation or eminent
domain award set forth in this Paragraph 22; or Mortgagor shall
fail to restore, repair or rebuild the improvements upon the
Premises within a reasonable time, and if Mortgagee does not
restore, repair or rebuild the said improvements as provided in
subparagraph {(d) above; then Mortgagee may, at its option,
accelerate the indebiedness avidenced by the Notes and apply all
or any part of the insurance proceeds or condemnation award
against the indebtedness secured hereby.

20
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23. Release Upon Payment and Dischayge of Mortgagor's
Obligations; Partial Release.

Mortgagee shall release this Mortgage and the lien thereof
by proper instrument upon payment and discharge of all
indebtedness secured hereby, including payment of reasonable
expenses incurred by Mortgagee in connection with the execution
of such release. If applicable, Mortgagee shall also issue
partial releases of the lien of this Mortgage in accordance with
and subject to the terms and conditions contained in the Loan
Agreemert. Any such partial release shall not impair in any
manner the validity or priority of this Mortgage on the portion
of the Premises or the security remaining, nor release the
personal lialility of any person, persons or entity obligated to
pay any incektedness secured hereby, for the full amount of the

indebtedness venoining unpaid.

24. Notices.

Any notice or demand required or permitted to be given under
this Mortgage shall be 'in writing and shall be personally
delivered or mailed by Urited States registered or certified
mail, return receipt requestsd, addressed as follows:

To Mortgagee: OLD KENT BAWK
2701 Algonquir Road
Rolling Meadows, IL 60008
Attention: Mr. deary E. Sobotka, Jr.

With copy to: KECK, MAHIN & CATE
1515 East Woodfield Rcad
Suite 250
Schaumburg, Illinois 60173+5431
Attention: William C. Graf:

To Mortgagor: KIMBALL HILL, INC,
5999 New Wilke Road, Suite 504
Rolling Meadows, IL 60008
Attention: Mr. David K. Hill, Jr.

With Copy to: HILL, STEADMAN & SIMPSON
85th Floor, Sears Tower
233 South Wacker Drive
Chicago, Illinois 60606
Attention: James A. Moehling

Either party may designate a different address for notice
purposes by giving notice thereof in accordance with this
Paragraph 24; provided, however, that such notice shall not be
deemed given until actually received by the addressee. Any
notice or demand given by United States mail shall be deemed
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given on the second business day after the same is deposited in
the United States mail as registered or certified mail, addressed
as above provided with postage thereon fully prepaid.

25. Waiver of Defenses.

No action for the enforcement of the lien or of any
provision hereof shall be subject to any defense which would not
be good and available to the party interposing same in an action
at law upon the Notes hereby secured.

26. Waiver of Rights.

Mor*aagor hereby covenants and agrees that to the extent
permitted by law, Mortgagor shall not and will not apply for or
avail itself of any appraisement, valuation, stay, extension or
exemption laws, -or any so-called "Moratorium Laws," now existing
or hereafter enscted, in order to prevent or hinder the
enforcement or foreclosure of this Mortgage, but hereby waives
the benefit of such Jaws. To the extent permitted by law,
Mortgagor, for itself and all who may claim through or under it,
waives any and all right o0 have the property and estates
comprising the Premises marshalled upon any foreclosure of the
lien hereof and agrees tha% any court having jurisdiction to
foreclose such lien may ordei the Premises sold as an entirety.

27. Transfer of Premises; Further Encumbrance.

In determining whether or not ‘ti-make the loan secured
hereby, Mortgagee examined the credic-wirthiness of Mortgagor and
the guarantor and co-maker of the Notes fif applicable), found it
acceptable and relied and continues to rely upon same as the
reans of repayment of the Notes, Mortgagee 2iso evaluated the
background and expcrience of Mortgagor and tle guarantor and co-
maker of the Nctes (if applicable) in owning and operating
property such as the Premises, found it acceptable. and relied and
continues to rely upon same as the means of maintaining the value
of the Premises which is Mortgagee's security for the Notes.
Mortgagor and the guarantor and co-maker of the Notes (if
applicable} are well-experienced in borrowing money and owning
and operating property such as the Premises, were ably
represented by a licensed attorney at law in the negotiation and
documentation of the loan secured hereby and bargained at arm’s
length and without duress of any kind for all of the terms and
conditions of the loan, inc¢luding this provision. Mortgagor
recognizes that Mortgagee is entitled to keep its loan portfolio
at current interest rates by either making new loans at such
rates or collecting assumption fees and/or increasing the
interest rate on a loan, the security for which is purchased by a
party other than the original beneficiary of Mortgagor.

Mortgagor further recognizes that any secondary or junior
financing placed upon the Premises, (a) may divert funds which
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would otherwise be used to pay the Notes secured hereby: (b}
could result in acceleration and foreclosure by any such junior
encumbrancer which would force Mortgagee to take measures and
incur expenses to protect its security; (c) would detract from
the value of the Premises should Mortgagee come into possession
thereof with the intention of selling same; and (d) would impair
Mortgagee's right to accept a deed in lieu of foreclosure, as a
foreclosure by Mortgagee would be necessary to clear the title to

the Premises.

In accordance with the foregoing and for the purposes of (i)
protecting Mortgagee's security, both of repayment and of value
of the Premises; (ii) giving Mortgagee the full benefit of its
bargain-ard contract with Mortgagor; (iii) allowing Mortgagee to
raise the interest rate and collect assumption fees; and (iv)
keeping the Premises free of subordinate financing liens,
Mortgagor, ana.any guarantor or co-maker of the Notes agree that
if this paragraph be deemed a restraint on alienation, that it is
a reasonable onc, and that, any sale, conveyance, assignment,
further encumbrance ox other transfer of title to the Premises,
(whether voluntary cr by operation of law), including without
limitation, the enterlng into of an installment agreement for the
sale of the Premises, the placement or granting of liens on all
or any part of the Premise¢s cor the placement or granting of
chattel mortgages, conditional sales contracts, financing or
security agreements which would bBe or create a lien on the
personal property utilized in the operation of the Premises, or
the placement or granting of a moitgage commonly known as a "wrap
around” mortgage or an improvement isen, without Mortgagee's
prior written consent shall be an evepi of default hereunder.

Fer the purpose of, and without limitirg the generality of, the
preceding sentence, the occurrence at any time of any of the
following events shall be deemed to be an urpermitted transfer of
title to the Premises and therefore an event uf default

hereunder:

(a) any sale, conveyance, a551gnment or other transfer
of, or the grant of a security 1nterest in, all or &nv part of
the title to the Premises or the beneficial interest ib, or power
of direction under, the trust agreement with Mortgagor:

(b} any sale, conveyance, assignment or other transfer
of, or the grant of a security interest in, any shares of the
corporation which is the beneficiary or one of the beneficiaries
under the trust agreement with Mortgagor, if applicable;

(c) any sale, conveyance, assignment or other transfer
of, or the grant of a security interest in, any general
partnership interest in the limited partnership or general
partnership (the "Partnership") which is the beneficiary or one
of the beneficiaries under the trust agreement with Mortgagor, if

applicable;
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(d) any sale, conveyance, assignment or other transfer
of, or the grant of a security interest in, any share of any
corporation directly or indirectly controlling any such

Partnership; and

(e} any transfer or the occurrence of any other event
which results in a breach under Article 9 of the Loan Agreement.

Any consent by Mortgagee, or any waiver by Mortgagee of an Event
of Default under this paragraph shall not constitute a consent
to, or waiver of any right, remedy or power cf Mortgagee upon a
subsequent Event of Default under this Paragraph 27. . Mortgagor
acknowledzes that any agreements, liens, charges or encumbrances
created i: violation of the provisions of this Paragraph 27 shall

be void and of no force or effect.

28, Expers«s Relating to Notes and Mortgage.

Mortgagor will -pay all expenses, charges, costs and fees
relating to the loan svidenced by the Notes and secured by this
Mortgage or necessitated by the terms of the Notes, this Mortgage
or any of the other Loan Dacuments, including without limitation,
Mortgagee's attorneys' fees-in connection with the negotiation,
documentation, administraticr. servicing and enforcement of the
Notes, this Mortgage and the other Loan Documents, all filing,
registration or recording fees, all other expenses incident to

the execution and acknowledgment of this Mortgage and all

federal, statc, county and municipal taxes, and other taxes &g
(provided Mortgagor shall not be regulred to pay any income or ‘M
franchise taxes of Mortgagee), duties, imnosts, assessments and ;g
charges arising out of or in connection witi the execution and J

delivery of the Notes and this Mortgage. Morftgagor recognizes
that, during the term of the Mcrtgage, Mortgauee:

(a}) may be involved in court or admin.strative
proceedings, including, without restricting the folegoing,
foreclssure, probate, bankruptcy, creditors' arrangerents,
insolvency, housing authority and pollution control proceedings
ot any kind, to which Mortgagee shall be a party by reason of the
Loan Documents or in which the Loan Documents or the Premises are

involved directly or indirectly;

(b) may make preparations following the occurrence of
an Event of Default hereunder for the commencement of any suit
for the foreclosure hereof, which may or may not be actually

commenced ;

(c) may make preparations following the occurrence of
an Event of Default hereunder for, and do work in connection
with, Mortgagee's taking possession of and managing the Premises,
which event may or may not actually occur:
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{d)} may make preparations for and commence other
private or public actions to remedy an Event of Default
hereunder, which other actions may or may not be actually

commenced;

(e) may enter into negotiations with Mortgagor, any
shareholder, general partner or joint venturer of Mortgagor
and/or any guarantor or co-maker of the Notes, or any of its
agents, employees or attorneys, in connection with the existence
or curing of any Event of Default hereunder, the sale of the
Premises, the assumption of liability for any of the indebtedness
represenied by the Notes or the transfer of the Premises in lieu

of foreciosure; or

(f; - may enter into negotiations with Mortgagor, any
shareholder, 'general partner or joint venturer of Mortgagor
and/or any guarartor or co-maker of the Notes, or any of its
agents, employees or attorneys, pertaining to Mortgagee's
approval of actions :aken or proposed to be taken by Mortgagor,
any shareholder, genzral partner or joint venturer of Mortgagor
and/or any guarantor cor co-maker of the Notes, which approval is

required by the terms oi this Mortgage.

All expenses, charges, costs and fees described in this Paragraph
28 shall be so much additional -indebtedness secured hereby, shall
bear interest at from the date =so incurred until paid at the
Default Rate and shall be paid, c¢costher with said interest, by
Mortgagor forthwith upon demand.

29. Business Purpose. “e

e

)

Meortgagor covenants that the proceeds. ol the loan evidenced tn

by the Notes and secured by this Mcrtgage wiil be used for the ‘{
purposes specified in 815 I.L.C.S. 205/4 of the Illinois Compiled -
Statutes, as amended, and that the principal obligation secured b

hereky constitutes a business loan which comes within the purview
of said paragraph.

30. Financial Statements.

Mortgagor shall cause to be delivered to Mortgagee, witchin
one hundred twenty (120) days after the close of each calendar
year ending during the term of this Mortgage, annual financial
statements of the Premises, Mortgagor and any guarantor and co-
makei of the Notes on a form approved by Mortgagee setting forth
the information therein as of the immediately preceding calendar
vear, containing income and expense statements and a balance
sheet, prepared and reviewed by an independent certified public
accounting firm acceptable to Mortgagee in accordance with
generally accepted accounting principles consistently applied,
and certified to be true, complete and correct by the person or
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entity to which they apply and in such detail as Mortgagee may
reasonably require. At any time and from time to time within ten
(10) days after written request therefor has been made, Mortgagor
shall cause Mortgagee to be furnished with a copy of the most
recent unaudited interim statement of the earnings and cperating

expenses of the Premises.

31. Statement of Indebtedness.

Mortgagor, within seven (7) days after being so requested by
Mortgagee, shall furnish a duly acknowledged written statement
setting forth the amount of the debt secured by this Mortgage,
the date to which interest has been paid and stating either that
no offsets nr defenses exist against the Mortgage debt or, if
such offsets or defenscs are alleged to exist, the nature

thereof.

32. Furthex Instruments. "

Upon request of l}ortgagee, Mortgagor shall execute, }%
acknowledge and delivzr All such additional instruments and )
further assurances of title and shall do or cause to be done all :}
such further acts and things as may reasonably be necessary fully ra
(W

to effectuate the intent of this Mortgage and of the other Loan
Documents.

33. Construction Loan.

The Notes which are secured by %ris Mortgage evidence a debt
created by one or more disbursements muce by Mortgagee to
Mortgagor to finance the cost of the construction of certain
improvements upon the Premises in accordanrce with the provisions
of the Loan Agreement, and this Mortgage is.a construction
mortgage as such term is defined in Section 9-213(1) (c) of the
Uniform Commercial Code as adopted in the State of Illincis. The
terms and conditions recited and set forth in the Loan Agreement
are fully incorporated in this Mortgage and made a part hereof,
and an Event our Default under any of the conditions or p>rovisions
of thc roan Agreement shall constitute a default hereundec. In
the event of any such default, the holder of the Notes mav-at its
option declare the indebtedness secured thereby immediately due
and payable, or complete the construction of said improvements
and enter into the necessary contracts therefor, in which case
all money expended shall be so much additional indebtedness
secured hereby and any money expended in excess of the amount of
the original principal shall be immediately due and payable with
interest at the Default Rate. Upon completion of the
improvements described in the Loan Agreement free and clear of
mechanic's lien claimg, and upon compliance with all of the
terms, conditions and covenants of the Loan Agreement, the Loan
Agreement and the terms of this paragraph shall become null and
void and of no further force and effect. In the event of a

""“:‘--—JJ;'G
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conflict between the terms of the Loan Agreement and this
Mortgage, the provisions of the Loan Agreement shall apply and
take precedence over this Mortgage.

34, Indemnity.

Mortgagor hereby covenants and agrees that no liability
shall be asserted or enforced against Mortgagee in the exercise
of the rights and powers granted to Mcortgagee in this Mortgage,
and Mortgagor hereby expressly waives and releases any such
liability. Mortgagor shall indemnify and save Mortgagee harmless
from and against any and all liabilities, obligations, losses,
damages, claims, costs and expenses (including attorneys' fees
and cour% ~osts) of whatever kind or natuvre which may be imposed
on, incurred by or asserted agalnst Mortgagee at any time by any
third party wrich relate to or arise from: the making of the
loan evidenced %y the Notes and secured by this Mortgage: any
suit or proceeding (including probate and bankruptcy
proceedings), or-the threat thereof, in or to which Mortgagee may
or does become a pacty, either as plaintiff or as a defendant, by
reason of this Mortgage or for the purpose of protecting the lien
of this Mortgage; the c<ffer for sale or sale of all or any
portion of the Premisesi; ard/or the ownership, leasing, use,
operation or maintenance of tba Premises. All costs provided for
herein and paid for by Mortguajee shall be so much additional
indebtedness secured hereby and shall become immediately due and
payable without notice and with ipterest at the Default Rate.

35. HWaiver of Right of Redempitiop.

At the written request and directicn of Mortgagor, Mortgagor
hereby releases and waives any and all rigiite to retain
possession of the Premises after the occurrerce of an Event of
Default hereunder and any and all rights of redemption from sale
under any order or decree of foreclosure, pursua;t to rights
therein granted, on behalf of Mortgagor, the trust ‘estate of
Mortgagor, all persons and entities interested beneflc;ally in
Mortgagor and each and every person acquiring any interast in, or
title to, the premises described herein subseguent to tns date of
this Mortgage, and on behalf of all other persons to the extent
permitted by the provisions of 735 I.L.C.S. 5/15~1601 of the
Illinois Compiled Statutes or other applicable law or replacement

statutes.

36. Miscellaneous.

(a) Successors and Assigns. This Mortgage and all
provisions hereof shall be binding upon and enforceable against
Mortgagor and its successors and permitted assigns, any
subsequent owner or owners of the Premises who acquire the
Premises subject to this Mortgage and all persons claiming under
cr through Mortgagor, and the word "Mortgagor" when used herein
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shall include all such persons and all persons liable for the
payment of the indebtedness or any part thereof, whether or not
such persons shall have executed the Notes or this Mortgage.
This Mortgage and all provisions hereof shall inure to the
benefit of Mortgagee, its successors and assigns and any holder
or holders, from time to time, of the Notes.

(b) Invalidity of Provisions. 1In the event one or
more of the provisions contained in this Mortgyage or the Notes or
in any security documents given to secure the payment of the
Notes secured hereby shall for any reason be held to be invalid,
illegal  or unenforceable in any respect by a court of competent
jurisdiccion, such invalidity, illegality or unenforceability
shall at the option of Mortgagee, not affect any other provision
of this Mecctqage, and this Mortgage shall be construed as if such
invalid, ille3al or unenforceable provision had never been
contained hersin or therein. This Mortgage and the Notes it
secures are to D¢ construed and governed by the laws of the State

of Illinois.

(¢} Municipel and Zoning Requirements. Mortgagor
shall not by act or omission permit any building or other
improvement on premises 1oc subject to the lien of this Mortgage
to rely on the Premises or 2py part thereof or any interest
therein to fulfill any munic¢ipal or governmental requirement, and
Mortgagor hereby assigns to Mortgaigee any and all rights to give
consent for all or any portion uf the Premises or any interest
therein to be so used. Similarly, no building or other
improvement on the Premises shall rely on any premises hot
subject to the lien of this Mortgage oi ‘any interest therein to
fulfill any governmental or municipal rzquirement. Mortgagor
shall not by act or omission impair the intejrity of the Premises
as a single zoning lot separate and apart {rom all other
premises. Any act or omission by Mortgagor which would result in
a violation of any of the provisions of this sulparagraph shall

be void.

(d) Rights of Tenants. Mortgagee shall havz *the right
and option to commence a civil action to foreclose this iisrtgage
and to obtain a Decree of Foreclosure and Sale subject t¢ vhe
rights of any tenant or tenants of the Premises having an
interest in the Premises prior to that of Mortgagee. The failure
to join any such tenant or tenants of the Premises as party
defendant or defendants in any such civil action or the failure
of any Decree of Foreclosure and Sale to foreclose their rights
shall not be asserted by Mortgagor as a defense in any civil
action instituted to collect the indebtedness secured hereby, or
any part thereof or any deficiency remaining unpaid after
foreclosure and sale of the Premices, any statute or rule of law
at any time existing to the contrary notwithstanding.
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(e) Option of Mortgagee to Subordinate. At the optien
of Mortgagee, this Mortgage shall become subject and subordinate,
in whole or in part (but not with respect to priority of
entitlement to insurance proceeds or any award in condemnation)

to any and all leases of all or any part of the Premises upon the

execution by Mortgagee and recording thereof, at any time
hereafter, in the Office of the Recorder of Deeds in and for the

county wherein the Premises are situated, of a unilateral
declaration to that effect.

(f} Use of Proceeds. Mortgagor warrants that the
proceeds evidenced by the Notes secured hereby will not be used
for the purchase of registered equity securities within the
purview «f Regulation G issued by the Board of Governors of the

Federal Recelve System.

(g) - Yaortgagee in Possession. Nothing herein contained
shall be constrven as constituting Mortgagee a mortgagee in
possession in the absence of the actual taking of possession of

the Premises by Mortoagee pursuant to this Mortgage.

(h) Relatiorsh.p of Mortgagee and_ Mortgagor.

Mortgagee shall in no event be construed for any purpose to be a
partner, joint venturer, agent or associate of Mortgagor, lessee,
operator, concessionaire or ilicensee of Mortgagor in the conduct
of their respective businesses, and without limiting the
foregoing, Mortgagee shall not kLo deemed to be such partner,
joint venturer, agent or associate un account of Mortgagee
becoming a Mortgagee in possession vr exercising any rights
pursuant to this Mortgage, any of the cther Loan Documents, or

otherwise.

(i) Time of the Essence. Time i3 of the essence of

the payment by Mortgagor of all amounts due and owing to
Mcrtgagee under the Notes and the performance ard nbservance by
Mortgagor of all terms, conditions, obligations ana agreements

contained in this Mortgage.

(3j) No Merger, It being the desire and intzplion of
the parties hereto that the Mortgage and the lien therect do not
merge in fee simple title to the Premises, it is hereby
understood and agreed that should Mortgagee acquire any
additional or other interest in or to the Premises or the
ownership thereof, then, unless a contrary intent is manifested
by Mortgagee as evidenced by an express statement to that effect
in an appropriate document duly recorded, this Mortgage and the
lien thereof shall not merge in the fee simple title, toward the
enca that this Mortgage may be foreclosed as if owned by a

stranger to the fee simple title.
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(k) Value for Purposes ¢f Insurance. Upon request by
Mortgagee, Mortgagor agrees to furnish evidence of replacement
value, without cost to Mortgagee, of the type which is reqularly
and ordinarily made for insurance companies, with respect to the
buildings and improvements on the Premises.

(1) Late Charges. The Notes requires the payment of a
late charge in the event any installment of principal and/or
interest due thereunder and/or any escrow fund payment for taxes
and insurance due hereunder shall become overdue for a period in
excess of fifteen (15) days. The Notes requires the payment to
Mortgagee of a late charge of five cents (5¢) for each dollar so
overdue to defray part of the cost of collection. Said late
charge stall be secured hereby as indebtedness as that term is
defined in Paragraph 2 hereof.

(m).“Zvasjon of Prepayment Premium. Mortgagor hereby
covenants and agrizes that if the maturity of the indebtedness
hereby secured ic accelerated by Mortgagee because of an Event of
Default hereunder and 2 tender of payment is made by or on behalf
of Mortgagor in an armount necessary to satisfy the indebtedness
hereby secured at any time prior to judicial confirmation of a
foreclosure sale, such teader shall constitute an evasion of the
prepayment penalty provided Ffor in the Notes, if any, shall be
treated as a prepayment tnerzunder and Mortgagor shall
immediately pay to Meortgagee thz prepayment premium, if any,
required to be paid to Mortgages under the Notes.

37. Subordination of Property liznager's and Real Estate

Any preperty management agreement or Lrokerage agreement for
the Premises entered into hereafter by Mortgagor with a property
manager, shall contain a "no lien" provision wtereby the property
manager and/or broker waives and releases any anc all mechanics'
lien rights that the property manager or broker, as the case may
be, or anyone claiming by, through or under the property manager
or broker, as the case may be, may have pursuant to Chabter 82,
Section 1 of the Illinois Revised Statutes. Such property
management agreenent or brokerage agreement, or a memorapdum
thereof shall, at Mortgagee's request, be recorded with tioe
Recorder of Deeds of the county where the Premises are located.
In addition, Mortgagor shall cause the property manager or
broker, as the case may be, to enter into a Subordination
Agreement with Mortgagee, in recordable form, whereby the
property manager or broker, as the case may be, subordinates
present and future lien rights and those of any party claiming
by, through or under either such party, to the lien of this

Mortgage.
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38. Security Agqreement d Financing Statement.

Mortgagor and Mortgagee agree: ({a) that this Mortgage shall
constitute a Security Agreement within the meaning of Section 9-
402(6) of the Code w:th respect to all sums on deposit with
Mortgagee pursuant hereto ("Deposits") and with respect to any
property included in the definition herein of the word
"premises." which property may nct be deemed to form a part of
the real estate described in Exhibit A attached hereto or may not
constitute a "fixture" (within the meaning of Section 9-313 of
the Code), and all replacements of such property, substitutions
for such property, additions to such property, books and records
relating to the Premises and operation therecf and the proceeds
thereof {(said property, replacements, substitutions, additions
and the proureeds thereof being sometimes herein collectively
referred to-es the "Collateral"); and (b) that a security
interest in ancd to the Collateral and the Deposits is hereby
granted to the licrtgagee; and (c) that the Deposits and all of
Mortgagor's righc, title and interest therein are hereby
collaterally assigreu o Mortgagee:; all to secure payment of the
indebtedness herehy secured and to secure performance by the

Mortgagor of the terms, covenants and provisicons hereof, gs
2]

Upon the occurrence of aiy Event of Default hereunder, tn
Mortgagee, pursuant to the appropriate provisions of the Code, :}
shall have an option to proceec¢ with respect to both the real A
bed

property and the Collateral in acCordance with its rights, powers
and remedies with respect to the real property, in which event
the default provisions of the Code s!all not apply. Mortgagee
and Mortgagor agree that if Mortgagee shall elect to proceed with
respect to the Collateral separately fiom the real property, ten .
(10} days notice of the sale of the Collatverel shall be -
reasonable notice. The expenses of retakinyg, holding, preparing

for sale, selling and the like incurred by MurZiuugee shall

include, but not be limited to, attorneys, fees and legal

expenses incurred by Mortgagee including the expenses of in-

house staff. Mortgagor agrees that, without the wriitan consent

of Mortgagee, Mortgagor will not remove or permit toc rhe removed

from the Premises any of the Collateral except that s¢ ieng as
Mortgagor is not in default hereunder, Mortgagor shall be

permitted to sell or otherwise dispose of the Collateral wnen

obsolete, worn out, inadequate, unserviceable or unnecessary for

use in the operation of the Premises, but only upon replacing the

same or substituting for the same other Collateral at least equal

irn value and utility to the initial value and utility of that

disposed of and in such a manner that said replacement or

substituted Collateral shall be subject to the security interest
created hereby and that the security interest of Mortgagee shall

be perfected and first in priority, it being expressly understood

and agreed that all replacements, substitutions and additions to

the Collateral shall be and become immediately subject to the

security interest of this Mortgage and covered hereby.
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Mortgagor shall, from time to time, upon written request of
Mortgagee and at Mortgagor's sole cost, deliver to Mortgagee:
(i) such further financing statements and security documents and
assurances as Mortgagee may require, to the end that the liens
and security interests created hereby shall be and remain
perfected and protected in accordance with the requirements of
any present or future law; and (ii) an inventory of the
Collateral in reasonable detail. Mortgagor represents and
covenants that all Collateral now is, and that all replacements
thereof, substitutions therefor or additions thereof, unless the
Mortgacce otherwise consents, will be free and clear of liens,
encumbraioces, title retention devices and security interests of
others. ©~ If the Collateral is sold in connection with a sale of
the Premizes, Mortgagor shall notify the Mortgagee prior to such
sale and snali require as a condition of such sale that the
purchaser specifically agree to assume Mortgagor's obligations as
to the security’ interests herein granted and to execute whatever
agreements and Ti1lirgs are deemed necessary by the Mortgagee to
maintain Mortgagee's {irst perfected security interest in the

Collateral and the Depesits.
39. Compliance with Fnvironmental Laws.

(a) The Mortgagoil represents and warrants to the
Mortgagee that:

(i) The Mortgagor has unt used Hazardous Materials (as
hereinafter defined), on, from sr affecting the Premises in
any manner which violates federa), state or local laws,
erdinances, rules, regulations or /policies governing the
use, storage, treatment, transportatior, manufacture,
refinement, handling, production or disrosal of Hazardous
Materials and, to the best of the Mortgayzr's knowledge, no
prior owner of the Premises or any existiryg or prior tenant,
or occupant has used Hazardous Materials on, ‘from or
affecting the Premises in any manner which vielates federal,
state or local laws, ordinances, rules, regulaticnz or
policies governing the use, storage, treatment,
transportation, manufacture, refinement, handling,
production or disposal of Hazardous Materials.

(ii) The Mortgauor has never received any notice of any
violations (and is not aware of any existing violations) of
federal, state or local laws, ordinances, rules, regqulations
or policies governing the use, storage, treatment,
transportation, manufacture, refinement, handling,
production or disposal of Hazardous Materials at the
Premises and, to the best of the Mortgagor's knowledge,
there have been no acticns commenced or threatened by any
party for noncompliance which affects the Premises;

32
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(iii) The Mortgagor shall keep or cause the Premises to
be kept free of Hazardous Materials except to the extent
that such hazardous Materials are stored and/or used in
compliance with all applicable federal, state and local laws
and regulations; and, without limiting the foregoing,
Mortgagor shall not cause or permit the Premises to be used
to general, manufacture, refine, transport, treat, store,
handle, dispose of, transfer, produce or process hazardous
Materials, except in compliance with all applicable federal,
state and local laws and regulations, nor shall Mortgager
cause or permit, as a result of any intentional or
unintentional act or omission on the part of Mortgagor or
any tenant, subtenant or cccupant, a release, spill, leak or
emission of Hazardous Materials onto the Premises or onto
any ota=r contiguous property;

(iv) The Mortgagor shall conduct and complete all
investigacions, including a comprehensive environmental
audit, studies, sampling, and testing, and all remedial,
removal and otner.actions necessary to clean up and remove
all Hazardous Matertals on, under, from or affecting the
Premises as requiied by all applicable federal, state and
local laws, ordinances, rules, regulations and policies, to
the satisfaction of the Mortgagee, and in accordance with
the orders and directivss of all federal, state and local
governmental authorities. ~if the Mortgagor fails to conduct
an <invironmental audit required by the Mortgagee, then the
Mortgagee may at its option ‘and at the expense of the
Mortgagor, conduct such audit.

(b) Indemnification. Subjec’ to the limitations set
forth below, the Mortgagor shall defend, jiidemnify and hold
harmless the Mortgagee, its employees, agents, officers and
directors, from and against any claims, demands, penalties,
fines, liabilities, settlements, damages, costs or expenses,
including, without limitation, attorney's and ccnsultant's fees,
investigation and laboratory fees, court costs and litigation
expenses, known or unknown, contingent or otherwise, arising out
of or in any way related to (i) the presence, disposal, valease
or threatened release of any Hazardous Materials on, ovel, under,
from or affecting the Premises cr the soil, water, vegetation,
buildings, perscnal property, persons or animals; (ii} any
personal iniury (including wrongful death) or property damage
(real or personal) arising out of or related to such hazardous
Materials on the Premises; (iii) any lawsuit brought or
threatened, settlement reached or government order relating to
such Hazardous Materials with respect to the Premises, and/or
(iv) any viclation of laws, orders, regulations, requirements or
demands of government authorities, or any poelicies or
requirements of the Mortgagee, which are based upon or in any way
related te such hazardous Materials used in the Premises.
Notwithstanding the foregoing, Mortgagor shall have no indemnity
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obligation with respect to any hazardous Materials introduced to
the Premises or any part of the Premises by the Mortgagee, its

SUCCesSors Or assigns.

(c) Definitions. For purposes of this Mortgage the
term "Hazardous Materials" includes, without limitation, any
flammable explosives, radicactive materials, hazardous materials,
hazardous wastes, hazardous or toxic substances or related
materials defined in the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended (42 U.S.C.
Section 9601, et. seq.), the hazardous Materials Transportation
Act, as amended (49 U.S.S. Sections 1801, et. seq.), the Resource
Consezrvaiion and Recovery Act, as amended (42 U.S.C. Section
6901, et. seq.) and in the regulations adopted and publications
promulgates vursuant thereto, or any other federal, state or
local govegripental law, ordinance, rule or regulation and shall
furthermore havz the meanings prescribed and defined in the Loan

Agreemzat.

(d) Additilonal Obligation. The provisions of this
paragraph shall be 1in addition to any and all other obligations
and liabilities the Mocrtgagor may have to the Mortgagee under the
Loan Documents, or by law, and shall survive: (i) the repayment
of all sums due for the delt;. (ii) the satisfaction of all of the
other obligations of the Morigagor in this Mortgage and under any
loan document; (iii) the dischauye of this Mortgage; and (iv) the
foreclosure of this Mortgage or _acceptance of a deed in lieu of
foreclosure,

40, Compliance with Illinois Moxtiuage Foreclosure Law.

(a} In the event that any provision of this Mortgage
shall be inconsistent with any provision of the Illinois Mortgage
Foreclosure Law, 735 I.L.C.S. 5/15-1101 et, seg. (Illinois
Compiled Statutes) (herein called the "Act") the vrovisions of
the Act shall take precedence over the provisions of this
Mortgage, but shall not invalidate or render unenforceable any
other provision of this Mortgage that can be construed in a
manner consistent with the Act,

(b} 1If any provision of this Mortgage shall grart to
Mortgagee any rights or remedies upon default of the Mortgagor
which are more limited than the rights that would otherwise he
vestad in Mortgagee under the Act in the absence of said
provision, Mortgagee shall be vested with the rights granted in
the Act to the full extent permitted by law.
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(c) Without limiting the generality of the foregoing,
all expenses incurred by Mortgagee to the extent reimbursable
under the Act, whether incurred before or after any decree or
judgment of foreclosure, and whether enumerated in Paragraphs 12
or 15 of this Mortgage, shall be added to the indebtedness
secured by this Mortgage or by the judgment of foreclosure.

Dated: Szzggk {2 , 1994
{

KIMBALL HILL CONSTRUCTION COMPANY,

an Illinois corporation,

@4»54/4//9/«4!/’/

‘David K. Hill, Jry,/
President

ATTEST:

By:xﬁgCLb&TLL&)51<lFQ*iCL
Barbara G. Cooley, /)
Secretary L

4160 . new
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STATE OF ILLIRNOIS )
} S8S.
COUNTY OF CCOK }

I, 6:4/!_ 44 Dewas ., a Notary Public in and
for said County, in the State aforesaid, dc hereby certify that
David K. Hill, Jr., the President of KIMBALL HILL CONSTRUCTION
COMPANY, an Illinois corporation (the "Corporation"), and Barbara
G. Cooley, the Secretary of said Corpcration, who are personally
known to me to be the same persons whose names are subscribed to
the foregoing instrument as such President and Secretary,
respec’.ively, appeared before me this day in person and
acknowle<ged that they signed and delivered the said instrument
as their ovn free and voluntary act and as the free and voluntary
act of saiq forporation, as General Partner.

GIVEN under my hand and notarial seal, this 2 day of

Ju Y , 1994,
_ﬁﬂAééﬂzﬁciiﬁl_ézgkﬂazhd;/)

OFPICIAL SEAL™ NOTARY PUBLIC
GAIL A. DRIVAS

Motsry Public, State of Itinoh
(SEAB) . commission Expires 12/20/96

My Commission expires: AﬂqampJGuL.”
4 /
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EXHIBIT 3

The Premises

That part of the northeast one-quarter of Section 7, Township 41
North, Range 10, East of the Third Principal Meridian, described

as follows:

Commencing at the northwest corner of said northeast one-quarter;
thence north 84 degrees, 34 minutes, 20 seconds east along the
north line of said northeast one-quarter, a distance of 730.73
feet to the place of beginning; thence continuing north 84
degrees, 34 nminutes, 20 seconds east along the north line of said
northeast one-quarter, a distance of 468.60 feet to the northwest
corner of ‘Burrington Square Unit No. 2, being a subdivision of
part of the rortheast one-quarter of said Section 7, as per plat
thereof recorded November 20, 1970 as Document No. 21323707;
thence south 37 degrees, 24 minutes, 22 seconds east along a
westerly line of Gutlot 3 in Barrington Square Unit No. 2, a
distance of 234.46 fee%, thence southwesterly along the westerly
line of said Outlot 2, along an arc of a circle, being convex to
the northwest, having ¢ radius of 1,220 feet, the chord thereof
having a bearing of south 5 degrees, 11 minutes, 32 seconds west
and a length of 405.82 feet., 2n arc distance of 407.72 feet to
the northwest corner of Outlol 1 of Barrington Square Unit No. 1,
being a subdivision of part of lhe northeast one-quarter of said
Section 7, as per plat thereof serorded November 14, 1969 as
Document No. 21013529; thence nortii 63 degrees, 48 minutes, 15
sercids west along the northerly lirme of said Outlot 1 extended

northwesterly, a distance of 25.00 fect; thence southwesterly W
along an arc of a circle, having a radins of 1,245 feet, being a;
convex to the northwest, having a chord bearing of south 21 )|
degrees, 14 minutes, 09 seconds west and a lzngth of 190.77 feet, 1
an arc distance of 190.66 feet; thence south 73-degrees, 09 Eﬁ
minutes, 30 seconds east a distance of 25.00 fes% *o a point on pd
the westerly line of said Outlot 1; thence southweiterly along

said westerly line of said Outlot 1, along an arc of a.circle,
having a radius of 1,220 feet, being convex to the noarthuwest,
having a chord bearing of south 14 degrees, 15 minutes, G0
seconds west and a length of 108.€é3 feet, an arc distance of
109.66 feet to a point on said westerly line of outlot 1, located
314.04 feet arc distance northerly of a peint of curvature on
said westerly line of Cutlot 1; thence north 75 degrees, 15
minutes, 51 seconds west a distance of 25.00 feet; thence
southerly aleong an arc of a circle, having a radius of 1,245
feet, being convex to the west, the chord thereof having a
bearing of south 11 degrees, 07 minutes, 20 seconds west and a
length of 24.64 feet, an arc distance of 14.64 feet; thence north
64 degrees, 37 minutes, 24 seconds west a distance of 243.01
feet, more or less, to a point on a2 line drawn at right angles to
the north line of the northeast one-quarter of said Section 7
from the place of beginning, which point is 719.69 feet south §
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degrees, 25 minutes, 40 seconds east of the place of beginning:
thence north 5 degrees, 23 minutes, 48 seconds west a distance of
719.69 feet to the place of beginning, containing 8.000 acres,
more of less, in Cook County, Illinois.
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