UNOFFICIAL COPY
q&qoﬂﬂﬂq

MORTGAGE AND SECURLLY AGREEMENT

THIS MORTGAGI AND SECURITY AGREEMENT (herein called
"Mortgage"), dated ns of October it , 1994, entered into by Columbla Equities
Limited Linbility Compuny (“Bencticiury™), having an address at ¢/o TCA, 2020
West Fullerton Avenue, Chicago, Hlinois 60647 and the American National
Bank & T'rust Company of Chicago, s Trustee, (the "Trusice") under o T'rust
Agreement dated March 24, 1993 and known as ‘Trust No. 11676202 (collectively,
the "Motteagor") to Muwtual of Amerien Lite tnsutance Compuny, hoving an addvess
¢/o Aldack, Enstman & Walich, L.P., 225 Franklin Street, Boston, MA 02110
("Mortgagee”y. o DERT- 0L RITCARD EHG

T Rl oy ’U
WITNESSETH: P b Gy
. CHOR VUK RECORDER

WHEREAS, Mevgagor is justly indebied unto Mortgngee in the sum of 81X
MILLION TWO HUNDREE THOUSAND DOLLARS ($6,200,000), for which
amount Mortgagor has exceuted am! delivered ity promissory note (the "Note") of
even date, in e stuted principalvsint of SIX MILLION TWO HUNDRED
THOUSAND DOLLARS (86,200,655, puyable to the order of Mortgagee, bearing
interest and puyable in the manner set 1editheeein (with the ultimate maturity dote
of the Note being Febranry 28, 2014, or suct: eatlicr dato us muy be elfective
pursuant to the terms and conditions of' the Noiey;

WHEREAS, oy 1 condition to the incuering of snid Anddebtedness, and in order
to secure payment thereof, Mortgagor ngreed to exeewte seg deliver this Mortgage:
and

WHEREAS, Mortgagor desires to seeure to Mortgagee fuliapa panctual
puyment of said debt and nterest thereon (hereinafter the "Lonn®), aiks tie
peeformance of the covenuts contained hereln and in the other Loan Deciments oy
well as any micl all rencwals, extensions or modifications of suid Note, or any pirt
thereof, with interest thercon, and viso to secure the reimbursement to Mongagee.
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its successor or successors, and any purchaser or purchasers, grantee or grantees
under any sale or sales under the provisions of this Morigage for all money which
may be advanced as herein provided for, and for any and all reasonable costs and
cxpenses (including reasonable attorneys' fees) incurred or paid on account of any
default by Mortgagor or any litigation at law or in ¢quity which may arise in respect
to this Mortgage or any Loan Document (ss defined below), or to the indebtedness
or the Premises herein described, or in obtaining possession of the Premises after
any sale which may be made ns hereinafter provided for (all of the foregoing herein
called the "Obligations").

NOW, THEREFORE, in consideration of the covenants and agreements
herein made, Mor.gagor enters into the covenants and agreements contained herein,
and Mortgagor herebye GRANTS, WARRANTS AND MORTGAGLES to
Mortgagee, ils successors and assigns, with mortgage covenants, to sceure the
performance of the Ouiigations, any and all right, title and interest of Mortgagor in
and to the following property. ights and interests (such property, rights and
interests being hereinatter colleciively referred to as the "Property"):

(w) the land in Chicago, Hlina’s, as-described in Exhibit A attached hereto
(the "Land");

(b) all buildings, structures and other ipravements now or hereafter
situnted on the Land (the "lmprovemerts”): and

all lenses, renty, issues and profits and other o partenant rights
associated with the ownership of the Land and the Improvements (all
such rents, issues, profits and rights together with the *aind and the
Improvements, the "Real Property”); together with all equirment (ns
defined in the Uniform Commercial Code) now or hereafier located on
or intended to be used in connection with the Real Property; i
insurance proceeds including interest payable in conneetion with iny
damage or loss to the Real Property, all eminent domain swards macic
with respeet to the Real Property, all licenses and permits for the
development, construction, use or occupancy of the Real Property, nll
trade narnes and logos associnted exclusively with the use or occupungy
of the Real Property, all books and records relating to Mortgagor's
operation of the Reat Property, all operating accounts, ¢scrow accounts,
reserves or other uecounts crented or maintained in connection with
Mortgagor's operntion of the Reol Property, all contracts, agreements
and swarrantics, including rights to return of deposits, prepaid premiums
or other payments, relating to the construction, renovation,
development, redevelopment, maintenance, repair, management,
operation, use or sccupancy of the Real Property including the Property
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Agreements (ns defined below); and all other personal property of
Mortgagor arising from, or now or hereafter relating to, locuted at,
inginlled in, affixed to, placed upon or used in connection with the Real
Propenty, including without limitation, all inventory, furniture, fixtures,
cquipment, and other goods, documents, instruments, gencral
intangibles, chattel paper, nceounts and conteact rights, including,
without limitation, any beneficial interest in an Hinois land trust (each
ns defined in the Uniform Commercial Code), and the proceeds
therefrom (collectively the "Personal Property™).

DEFINITIOMS

As used herein the following terms shall have the meanings set forth below:

Alteration - as<!cfined in the section captioned "Alterations",

Casualty - as defined in thosection captioned "Damage or Destruction®,

Circuit City Leasg - that certuinicase between Trustee and Circuit City, Inc.

dated May 10, 1993 and amended 5y an Amendment to Lease dated
Movember 30, 1993, a Second Amendment to Lease dated August 10, 1994,

nnd a Third Amendment dated as of Gctaber, 1994,

Condemnation - o defined in the section capitoned "Condemnation®,

Event of Defiult - as defined in the section captioned “Events of Default”,

Fresh Fields Legse - that certain lease between Trusiee ana bresk Fields
Markets, Inic. dated November 8, 1993 and amended by a First Amendment to
Lease dated August 8, 1994,

Guaranty - the Guaranty and Indemnity Agreement of even date herewith
given by Beneficiary and Alan G, Schwantz, -

Impositigns - as defined in the section captioned "Taxes and Assessments;
Compliance with Law",

Legal Requirements - os defined in the section captioned "Taxcs and
Assessments; Complinnce with Law”,

Loan Agreement - that certain Loan Agreement of cven date herewith
between Mortgagor and Mortgagee.
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Loan Doguments « the Note, the Loan Ageeement, the Guaranty, thiy
Mortgage and all the other documents executed in connection with the Loan,

Nt Cosundty Progeds - a8 defined in the seetion eaptioned "Damage or

Destruction”,

Net Condenuution Proceeds « os defined in the section captioned

"Condemnation”.

Prowiited Exgeptions - the exclusions and exceptions to title set forth in the
lenclsee title insurance policy issued by Attorneys’ Title Cuaranty Fund, Ine,
ond assieicd by First American Title Insurunce Compuny insuring the lien of
this Morgaae.

Property Agregsoty - those contracts und agreements listed on Exhibit 1 to
the Loan Agrevtient,

Restoration - us defined in the-aoction captionad "Condemnntion®,
Restoration Cost - as defined in th< section eaptioned "Condemnation”,

Uniform Comereinl Code - the Uniform Commercial Code as enacted in the

State of {llinois.

Mortgagor covenants with and represents and wairsnts to Mortgagee ns
follows:

SECTION 1. PERFORMANCE OF OBLIGATIONS
Mortgagor shall pay and perform all of the Obligutions,
SECTION 2, TITLE

Mortgagor specially warrants that Mortgagor has good clear record und
marketable title to the Property, subjeet only to the Permitted Exceptions,

SECTION 3. TAXES AND ASSISSMENTS; COMPLIANCE Wi'l‘l-l LAW

3.1 Subject to the provisions of Section 12 ("Permitied Contests"),
Mortgagor shall pay, or cause to be paid, on or before the last day on which they
may be paid without penalty or interest all taxes and other charges due on the
Property or any part thereof, including without limitation nll real estate, sales,
personal property, rental, occupancy, use, gross receipts, excise and similar taxes

6£0806b6
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which nre, at any time during the term hereof, imposed or levied upon or assessed
against the Property, and all assessments, water rates, sewer rates and other charges
now or herealler levied or nssessed agninst the Property (collcetively the
"[mpositions"). In the cvent that any amount levied or nssessed against the Property
or any part thereof becomes due und payable during the term of this Mortgage and
muy legally be paid in installments, Mortgagor shall have the option to pay such
amount or permit the same to be paid in insteliments, 1 at any time Mortgagee
does not require the eserow payments provided for in the following subsection,
Mortgages shall deliver to Mortgngee receipted bills, canceled checks or other
evidente rensonably satisfactory to Mortgogee evidencing the payment of such
tnxes, charges and assessments prior to the date any fine, penalty, interest or cost
may be added theeeto or imposed by law for the nonpayment thereof,

3.2 Morigogor shall puy to Mortgagee monthly, by wire transfer of finds
on the first dy of each mozh, o sum reasonably determined by Mortgagee to be
sufficient to provide in the apgregate a fund adequato to pay ench Imposition (other
than water and sewer charges) a1 lewst thirty (30) days before it becomes delinquent,
and, in addition, shall pay to Mortgagze on demand any balance noeessary to pay in
futll ench Imposition s fenst thirty (30) doys betore the date on which it becomes
due und payable. Such sums shall be deposited into an interest bearing account
held by Mortgagee, So long as no Event of Oetault hns occurred, Mortgagee will
apply the escrowed funds to the payment of the Iniasitions us they begome due or
release the funds to Mortgagor for such payment, - Aee an Event of Dethwit has
oceurred, the funds may be applicd by Morigagee to the payment of the Impositions
ar auy other obligation of Morigagor hercunder. During any rariod when
Mortgagor is obligated to make monthly payments to Mortgigee puisiant to this
Section 3.2, Mortgagor shall furnish to Mortgagee (with the nowaion "Attention
Fixed Income Controller) ail original bills reluting to any Imposivorsvithin five
days after Mortgugar's receipt thereo!,

33 Subject to the provisions of the section captioned "Permitted
Contests", Mortgagor shall comply in all respects with, and shull couse the Property
and the use of the Property to comply in all respects with wl! lnws, ordinmees nml
regulations, and other governmental rules now or nereadter in torce and applicable
to the condition, use or oceupaney of the Propenty, including the American with
Disubilities Act (collectively, the "Legnl Requirements”), Morigagor shall not
initinte or nequiesee in any change in any zoning or other law or regulation
affecting the Property without the prior consent of Mortgngee, Morigagor shal)
obtain, keep and muintain (or eause to be obtained, kept and mnintained) in foree,
free from uny violations all Heenses, peemits and other governmenta) permissions
and all renewals thereo! negessary for the Inwful operation of the Property and all
uses tereon and any operation therein of beverage and food services, including,
without limitation, any sale of alecholic beverages therein, and Mortgagor shall nit

6L£0S06%6
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assign, transfer, remove or permit to be assigned, transferred or removed from
Property any of such licenses, permits and other governmentn! permissions or the
effect or benefit thercof without Mortgagee's prior consent. Mortgagor covenants
and agrees to preserve its rights in and not to diminish in any material respect nor
materially aiter during the existence of this Mortgage, the parking facilitics on any
part of the Property and the access, egress and parking rights appurtenant to any
part of the Property, Unless Morigagee has otherwise agreed in writing, Mortgagor
shall not allow material changes in the overall uses of the Property. Mortgagor will
not knovvingly violate any of the Legal Requirements, und in the event any violation
occurs unxnowingly, Mortgagor will diligently take such remedial action as may be
rensonably aesessary to comply with such Legal Requirements, Without limiting
the generality of the foregoing, Mortgagor shall comply with the requirements of
the Guaranty wiih cezpect to Hazardous Materials (s defined therein).

34 Ifthe United States, any state or any political subdivision thereof, or
any agency, department, tirau, board, commission, or instrumentality of any of
* them, now existing or hereafter created, shall levy, assess, or charge any tax,
assessment or imposition upon Wiz Mortgage, the interest of Mortgngee in the
Property, or Mottgagee by reason ol'orns holder of any of the foregoing (ather than
federal, state or focal income or franchis* taxey), Mortgagor shall pay all such
taxes, assessments and impositions to, for, Or 0 account of Mortgagee (or provide
funds to Mortgagee for such payment), as they bicome due and payable and on
demand shal! furnish proof of such payment te Morisagee,

3.5 Inthe event of the passage alter the date hvrcof of any state law
deducting from the value of the land for the purposes of tavation any Hen thereon,
or chauging in any way the laws now in force for the taxation o¥snorigages or debls
secured by mortgages for state or local purposes, or the manner uf-coliection of any
such taxes, and imposing o tax, cither dircetly or indirectly, on this vorigage,
Mortgagor shull indemnify and hold harmless Mortgagee from any loss, cost.
expenses or dumage arising from the eftect of such law on this Morigage. Notiing
in this subsection shall be construed to make Mortgagor lable for any income o
finnchise tox payable by Mortgagee, its suceessors or assigns, unless such tax
results from n breach or default by Mortgagor hereunder,

SECTION 4, LIENS

4.1 Subject to the provisions of the scction captioned "Permitied
Contests”, nnd except as provided herein, Mortgagor shall not do or suffer anything
to be done wherceby the Property shall be encumbered by any mechanic's, luborer's
or materialman's lien. 18 any mechanic's, laborer's or materinlman's lien or notice of
claim thereof'is filed agninst the Property with respect to work, lnbor or materials
frnlsired or claimed  be fumished to the Property, Morigagor shall within

6£0506¢86
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sixty {60) days from the date of filing, cause the same to be withdrawn, discharged
or emoved by deposit, bonding proceedings or otherwise, The existence of nny
lien or any right in respect thereof shull not constitute o viokution of this Seciion if
payment is not yet due upon the conteact for the work, labor or materinly in respect
of which any such lien kg arison, provided, however, that Mortgugor fumishes
Mortgagee with evidence satisfuctory to Mortgagee that Mortpagor has sufficient
funds to satisfy any such lien,

4.2 . Subjeet o the provisions of the section eaptioned "Permitted
Contesis",-dortgagor shall not volustarily create or sutfer to exist any other lien,
seeurity interest or encumbrance upon tne Property except the Permitied
Exceptions, 10any such other tien or notice of clvim thereof is filed ngalnst the
Property, Mortgagur shall within n reasonnble time from the date of filing and no
later than sixty (60) duys Trom sueh date, cause the same to be withdrawn,
discharged or removeid oy denosit, bonding proceedings or otherwise,

SECTION 5. INSPECTICNS

Mortgagee, its ¢ngineers, appraisety, attorneys and other representatives and
agents, shatl have the right to enter onto e Property at reasonable times on
reasonable notice, for the purposes of making such tests und ingpections ns
Mortgugee decms necessary or appropriate in ¢onnection with this Mortgage.

SECTION 6. ALTERATIONS

6.1 Mortgagor shall not alter or disturb the Land or construct additional
Improvements without obiaining all necessary approvals of the itiois
Environmental Protection Agency (or any other state or municipai zavty having
jurisctiction over the Land). Mortgagor shall, prior to commencement of such
alteration, disturbance or construction, deliver evidence of such approvai-o
Mertgagee. In addition to the foregoing, Mortgagor shall not remove or derolish
any portion of the Improvements or perform or enuse to be performed any nltcr«v.m
to the Improvements (except such niterations s may be required in an cmcrgcncy,(.r
in connection with the ordinary maintenance and repair of the Improvements, or
non-structural alteration having a cost of less than $20,000), without the prior 7
consent of Mortgagee. Mortgagar shall inform Morigagee prompily of any <
proposed alteration to the Improvements, and Mortgagee will be entitled to reviewd
and approve the plans and specifications for any such alteration, such approval not
to be unrcasonably withheld or delayed. (Any such alteration made to the
Improvements is hereinafier called an "Alteration).

6.2  Any Alteration shall be completed in a good and workmanlike
menner, and in compliance with all Legal Requirements and all requirements of any
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lenses, Property Agreements and other obligations by which Moertgagor or the
Property is bound.

6.3 Luch Alteration shall be and remain a pirt of the Property and shall be
subject o this Mortgage,

6.4 No Alterntion shall ndversely affeet the value or wiility of the Property.
Any Alteration shatl be conducted tunder a contract for architectuml, engincering or
construction services npproved in writing by Mortgagee, and no such Alteration
shall beaaide exeent in nccordance with plans and specificntions prepared nnd
approved i sriting by such architeet and/or engineer and approved in writing by
Mortgagee.

6.5  Mortguges muy place or permit any tenant to place upon the Property
any inventory, trcle Rxzires, machinery or equipment betonging to such tenang and
may temove the same or papmit-the same (o be removed at any tme during the term
of this Mortgage; pravided thit Pic-Mortgagor shal) promptly repalr all damages Lo
the Property caused by such instaltution or removal,

6.6 Mortgagor shall pay o Morigagee all rensoriable fees and expenses
incurred by Mortgagee in connection with ary 2 herntion inehding, but not limited
to, the reasonable fees and expenses of an arciitess selected by Mortgagee to
review, on belalf of Mortgages, plans and specifications Tor such Alteration,

SECTION 7. CONDEMNATION

7.0 I the use, oceupaney or titke 1o the Property or aiy-port thereof shall
be taken, condemned, requisitioned or sold in, by or on nccount 6F ey sminent
domain proceeding or by athur uction by any authorty having the pever-of eminem
domaii (any such oceurrence boing hereinafler referred to s o "Condenintion™),
the rights and obligations of Mortgagee and Mortgagor shall be governed by the
provisions of this seetion,

7.2 All awards or compensation paymenss made in any Condemnntion
proceeding or netion, or in liew of such proceeding or netion, ufter the payment
therefrom of ol costs and expenses of Mortgugor and Mortgagee, including
reasonable attorneys' fees and fees of expert witnesses and alt other reasonuble
expenses incurred in connection with the collection of such nward or compensation
(the "Net Condemnntion Proceeds™), shall be paid to Mortgagee snd shall be
applied by Mortgegee in the following priority:

BEOSOsE s
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(%) First, to Mortgagee, an amount equal to the Obligations for
application in accordance with the Note (without prepayment interest or premium);
and

(b) The balance, if any, to Mortgagor.

7.3 Mortgagor shall promptly give notice to Mortgagee upon Mortgagor's
learning of the commencement of any action or procecding to take all or a part of
the Property by exereise of the right of condemnation or eminent domain,
Mortgagec-shall be entitled, at its option, to appear in its own name and, if there is
an Event of Befault hereunder, on behalf of Mortgagor, in any action or proceeding
relating to any Condemnation,

74 Any prosecds from such Condemnation shall be paid to Mortgagee,
such proceeds or damiges in such circomstances being assigned to Mortgagee to be
applied as provided above. At option of Martgagee, Mortgagee may jointly
with Mortgagor sette claims relang to such proceeds or damages and may with
Mortgagor ¢ollect and endorse any ziiecks issued in the name of Mortgagor with
respect thereto, No settlement of any Condemnation proceeding shall be made
without the prior consent of Mortgagee, provided, however, that if an Event of
Default by Mortgagor under this Mortgage then exigts, Morigagee may, at its
option, settlc uny claims with the taking authoriy, and Mortgngor hereby
ircevocably assigns the same to Mortgagee, and Moristgor hereby grants 1o
Mortgagee full power (which grant shall be irrevocab!c without the written consenit
of Mortgagee) and authority as sttorney in lact coupled ith un inferest to settle
stich claims, such setlement to be irrevocuble by Mortgagor, wid to collect und
etdorse any checks issued in the nume of Mortgugor.

7.5 Notwithstunding anything to the contrary in this Sectior 7, during the
term of the Circuit City Lease and the Fresh Fields Lense, Mortgagee slwll
distribute any condemnation awird a8 and to the extent required by applicasle
leases, provided thut uny tenant thereunder is not in defiult beyond any applicio's
notice and cure periods and has not exercised uny termination right,

SECTION 8. DAMAGHE OR DESTRUCTION

8.1 Mortgagor covenants and agrees that In ease of damage to or
destruction of the Improvements focated on the Property from fire or other casualty
(any such event, & "Casunhly™), whether or not any insurance proceeds are available
or adequute Tor such purpose and regardiess of the dollur amount of such damnge or
loss, Morigagor shall, subject (o the provisions of the following Subsection 8.3, wt
itg sole cost and expense, prompily vepulr or restore the improvements (the
"Restorntion”) (o ug nearly as possible the condition existing immedintely prior to
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such damage or destruction. Mortgagor shall promptly notify Morigageo of the
extent of any such damage, and of the vstimated cost of the Restorution. The plang
and specifications for any Restoration and Mortgagor's arrangements for the
performance thercof must be approved in advance by Mortgagee (Mortgagee being
entitlzy to all of the protections and assurances nccorded Mortgages: under the
section captioned "Alterations"). The Restoration shall be begun promptly and
prosecuted to completion with due diligence. The identity of the contractors chosen
by Mortgagor to parform the Restoration shall be subject 1o Mortgugee's prior
approval,

8.2 Mo seitlement on account of any Joss or damage in excess of Twenty-
Five Thousand Dollars ($25,000) shall be made with any insurers without the
consent of Mortgrgez. Any insurance proceeds shall bo puid to Mortgagee, such
proceeds being irrevocanly assigned to Mortgagee. Notwithstanding anything to
the contrary contained ficrein or in any provision of applicable law, the proceeds of
insuraice policics coming \nto possession of Mortgagee shall not be deemed trust
funds, In the event of any loss ordamage in excess of $25,000, and in the event of
any other loss or damage aller an-Bvent of Defuilt, Mortgagee may setile claims
re¢lating to such proceeds and may coifce! and endorse any checks issued in the
name of Mortgagor with respect therelo, *viortgagor hereby irrevocably assigns all
power and nuthority to Mortgngee, 0s attorney ir: fact coupled with an interest, to
settle such claims, with such settlement to be irrcvneable by Mortgagor, and to
collect and endorse any checks issued in the nameof Mortgagor.

8.3 The proceeds of the insurance maintained by Merigngor and payable on
account of any Casually, alter deducting therefrom the costs and expenses of
Mortgagor and Mortgagee reasonably incurred in adjusting any <faims and in
otherwise effecting collection (the "Net Casualty Proceeds™), shali ke disbursed as
follows:

(w) Inthe case of damage to or destruction of the Improvements invelving.a
cost of repair not exceeding Twenty-Five Thousand Dollars ($25,000)
provided there is no Event of Default hereunder, the Net Casualty
Proceeds shall be paid to Mortgagor for the Restoration Cost,

Until the Restoration has been completed, rent or business intertuption
insurance or similar proceeds shrll be paid to Mortgagee and applied to
the payment (when and as due and payable) of first, the regularly
scheduled payments of interest and principal duc under the Note; and
second, real estate tuxes nnd insurance premiums on the Real Property.
The balance, if any, of such proceeds shall be prid to Mortgagor or as
Mortgagor may direct,
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In the case of damage to or destruction of the Improvements Involving a
cost of repnir exceeding Twenty-Five Thousand Dollurs ($25,000), and
in the case of any damnge or destruction afier an Bvent of Default, the
Net Casualty Proceeds shall be paid to Mortgagee to be applied as
provided in the following subsections (<) or (e),

[T the conditions of the following subsection (¢) nre not met, then the
Net Casualty Proceeds shall be paid, first to Mortgagee to be applied
againgt the Obligations in necordanee with the Note (without
propayment interest or preminm) und the balance, if any, to Mortgagor,
nad Mortgagor shall thereupon be relieved of ity obligation under this
Sestieato perform the Restortion,

So long as(AYno defiult shull oxist under the Loan Documents, (B) the
cost of the Restoration, in the reasonable judgment of Mortgages, shall
nol exceed $1,240.000 (being twenty pereent (20%) of the estimated fair
market value of the Feal'Property), (C) Mortgagor shull agree to
proceed with the Restoration of the Improvements to as nearly ay
possible the condition existrgimmedintely prior 1o such damage or
desteustion promptly upon recaiptof the Net Casvalty Proceeds
hereunder, (D) Mortgugee shall Le satistied that upon the completion of
the Restoration the fair market value, 5eass cash flow and net cash flow
of the Property will be restored to o level ni-lenst equal to the level the
same were #t prior to the date of the Casunity, that the falr market value
upon such completion will result in a loanste<vnlur-ratio of no greater
than the loan-to~value ratio as of the date of exccationaereof and thit
the net cash flow upon such completion will result ina debt service
covernge titio no lower than the debt service coverage ratiaag of the
dute of exceution hereof, (1) the rental insurance proceeds aviitable
upon the Cosunlty shall at least equal the total of any rental abuterient to
which tenants are entitled on account of the Casualty, and (F)
Mortgagee shall be satisfied that such Restoration cun be completed
within six months after such casunlty and in no cvent later than one yeas
prior to the Stated Maturity of the Note, then subject to Mortgugee's
rights of approval in Section 8.1 and upon receipt by Mortgagee of:

(1) A certificate of Mortgagor dated not more than thirty (30) days
prior to the date of such receipt (A) requesting the payment of o
specified amount of the Net Casualty Proceeds; (B) describing in
reasonable detail the work and materials applied to the
Restoration since the date of the last such certificate of
Mortgngor and enclosing bills for such work and materinls and
related costs; (C) stating that such specified amount does not
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exceed the cost of such work, materinls and related costs; and
(D) stating that such work, materials and related costs have not
previously been made the basis for any withdrawal of any
portion of the Net Casualty Proceeds;

A certificate of an inclependent engincer or an independent
wrchiteet designated by Mortgagor, who in either case shall be
approved by Monigagee, stating in his or her opinion (A) that the
work and materials described in the accompanying bills and
certificate of Mortgagor were smisfactorily performed and were
necessury and appropriate to the Restoration and in accordance
with plans and specitications therefor required and/or approved
Wy Mortgagee; (B) that the amounts specified in such bills and
certiiieate of Mortgagor are not in excess of the reasonable cost
ol sicit work and materinlg; and (C) the additional nggregnte
amount_ if ey, required 1o complete the Restoration;

Evidence reasonahly sutisfactory to Mortgagee, that the cost of
such work nnd maesainls hiwe been paid in full or will be paid in
full out of such advie-exeept for amounts which Mortgagor iy
entitled o withhold fromaine contractor performing the
Restoration; and

The endorsement of a title insurgiacs company sutisfuctory to
Mortgagee, evidencing that us of the rete of payment deseribwd
below there exists no mechanic’s, lnborer's, materlulman's or
ofher lien, encumbrance or security interes: zelor to or on u purity
with the estate, rights and interests in tho Property of Morigagee
or of Mortgagor except, a8 to any of the toregoing, any malter
which wncler nny provision of this Mortgage Is not prchibited or
which Mortgagor 18 excused from paying or discharging;

Mortgagee shall promptly pay to Mortgagor the amount of the Net Cosunlty
Proceeds specified in such certificate of Mortgagor, provided thit the bulance then
remaining on depusit or necount (together with any sums deposited by Morigugor ay
contemplated by the following senmtence) with Mortgagee will be sulficient for the
completion of the Restoration s determined by the certificate required by the
foregoing subsection (e)(ii), Prior to the commencement of the Restoration, and ot
any time thereafter upon notice from Morgagee, Mortgagor shall deposit with
Mortgngeo, such sums as may be required, in addition 1o the amount of Net
Casualty Proceeds then belng held, for the completion of the Restoration, Any
bulunce of the Net Casunity Proceeds, after the comptetion of the Restoration, us
evidenced by o certificate of such independent engineer or independent architect

6£0S06%6




.

UNOFFICIAL COPY

and upon receipt by Mortgagee of evidence satisfactory to Mortgagee that there are
no licns on the Property as a result of the Restoration, shall be paid first to
Mortgagee to be npplicd ngainst the Obligations in accordance with the Note, and
the balance, if any, to Mortgagor.

84  Notwithstanding anything to the contrary in this Section 8, during the
term of the Circuit City Lease and the Fresh Ficlds Lease, Morigugee shall
distribute any insurance award as and to the exient required by applicable leases,
provided *hnt any tenant thereunder is not in default beyond any applicable notice
and cur¢ peciads and has not exercised any termination right.

SECTION 9. INSURANCE

9.3  Mortgagor shall maintain insurance on the Property of the following
character, together with such greater coverage, such other or additionat terms and
conditions and such greater-requency of appraisals, if any, as may be reasonubly
required by Mortgagee:

(1) property insurance on an "al) viak” basis in an amount equal to one
hundred percent (100%) of tiv: full replacement cost, without
depreciation, of all buildings (excepiing footings and foundations),
improvements and contents therein and in an amount sufficient to
prevent Mortgagor from becoming a co-insurer of any loss under the
policy. A replacement cost endorsement cpu an ngreed amount clause
shall be attached to all such poticies, and theagreed amount clause shall
be renewed annually, The insurance on the Projerty or portions thereof
may not be blanketed with insurance on other properiics not included in
the Property withowt the prior consent of Mortgage;

(b) business interruption insurance for a period of one year in aw ameunt not
less than the gross annual rental income from all jeases affecting the
Property, whether or not the tenants under such leases have commenced
occupancy. Coverage shall be provided on an nctual loss sustained
basis. The limit of linbility under such poticy shall be reviewed
annually to reflect any increase in gross rental income;

(¢) flood insurance coverage if the Property is located in a flood plain;

(d) carthquake and carth settlement coverage:

() if such coverage is not provided by the insurance maintained in
satisfaction of item (n) above, boiler and machinery insurance on o
"comprehensive” form in un amount that is adequate to provide
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protection ngninst the muximum mmount of damage possible lo
buildings, mprovements and contenty resulting from a boiler or
machinery explosion ar clectrical incident. A Joint Joss agreement must
be attached to both the property insurance policy and the boiler and
michhiery insuranee policy If two difterent carriers are used;

Commercind general linbility insurance including bodily Injury and
property damage insurince of at least One Million Dollurs (81,000,000
on it per location busis if the coverage is combined with other rigks, mxd
ambrelin linbility covernge of no less than Ten Million Dollars
($10,000,000), Such covernge will be on « per oceurrence basls with
agpzovate limits af $1,000,000 per oceurrence and gcm.ml nggregte
limits 01%2,000,000 per location; and

(g) such otherauditional insurance as may be reasonnbly required by
Mortgagee.

9.2 Allof the alorementiona! insuranee policies except for the
commercinl generaf linbility insurance shal! name Mortgagee as mortgngee and loss
payee, and the commercial general liabiliy policy shall name Mortgagee ag an
additionud insured, in each of the foregoing cises as ity interests may appear, and
shall include such other parties ax Mortgagor anda Mortgagee may reasonably
designate, o3 additional insured, us their interests raay nppear, All policies shall be
written on companies carrying o rating of A+VIIT or ot according to the
standards set by A.M. Best Company (or a similur rating by any equivalent rating
company satistactory to Mortgagee),

9.3 Every such policy shall bear & mortgagee endorsement in favor of
Mortgngee. All policies shatl state that uny toss shall be payable in uccordunce with
the policy terms notwithstending any act or negligence of Mortgagor or Mortgagee.
Every policy referred to in this Scction shall provide that it shali not be cancéled or
modified exeept after ninety (90) days' written notice to Mortgagee, The
deductibles, if any, on any of the above policies or coveragas shall not exceed
$10,000 without the prior consent of Mortgugec, except that the deductibles for
flood and carthquake covernge shatl not exceed $50,000 without the prior consent

of Mortgagee.

94  Mortgagor shall deliver to Mortgagee from time to time a written
certification ¢f Mortgngor's insurance agent(s) to the effect that the insurance
required by this Scction is in effect, together with a cerlified copy of the policies
providing such coverage.
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9.5  Mortgagor agrees that nny insurance premiums shall remain prepaid
for a period of at least twelve (12) months throughiout the term of the Mostgage.

9.6  Mortgagee may review the requirements of this Section 9 from time to
tiwe in light of the risks 1o be insured in this transuction and may require such
modifications or additions to such requirements as are commercinlly reasonnble.

9.7  Notwithstancling anything to the controry in this Section 9, during the
term of each of the Cireuit City Lense and the Frosh Fields Lease, Mortgagor's
obligaticns under this Section 9 shall be limited to the enforcement of the
requirements set forth in paragraph 14 of the Cireatit City Lease (including but not
limited to Cirguit City's right to self~insure) und in Section 14 of the Frosh Ficlds
Lease, provided tiva (i) Mortgagor shall deliver or cause to be delivered to
Mortgagee from timz 1o dme o written certiflcation of the insuranee ngent(s) w the
eifect that the insuraiice reauired under such lenses is in offect; (if) during the term
of the Fresh Fields Lease, Msdgagor shall maintain u contingent property insurange
policy rensonnbly accoptable te ' ™Morigages with respect to the Fresh Folds
premises; (i) during e term of the Cireuit City Lease, Mortgagor shadl mintadn
conlingent property insurunce policy rearonably ucceptable to Mortgngea with
respect to the Cireuit City premises; widd (1v) i, during the term of the Clreuit City
Lease, Cireuit City shall no Jonger be entitled (o setfsingure under the terms of the
Cireuit City Lease, Borrower shall purchase o ollsrisk deductible buybuck
coverage, o form of property insurunce, such this theleductible with respect to the
Circuit City premises shall be no grenter than $10,000 such coverage to be written
on companies carrying o mting of A+VIH or better, aecsiding to the stanclards set
by A.M. Best Company {or otherwise approved by Mortgages), end 1o be otherwise
tensonably acceptable to Mortgages, During the term of such/izases, complionee by
the tenants thereunder with the terms, provisions und conditlony ¢f stich insurance
provisions shall constitute complinnce with the requirements of this Seetion 9,
Failure by ¢ither of Circuit City or Fresh Flelds to comply with such provigiany
shll constitute o failure by Morlgagor to comply with this Section 9,

SECTION 10, TRANSFERS

10,1 Exeept s provided in the Loan Agreement, Morigagor shall not seli,
mortgage, encwrnber, finance, refinance, hypotheeate, lease, crente interesty in, or
otherwise transfer all or any part of the Property or any direct or indirect beneficint
interest in Mortgagor without the prior consent of Mortgugee, which consemt may
be withheld for any reuson or no renson,

10.2 In the cvent that the Property, or any portion thereof or interest therein,
or any direct or indirect beneficial interest in Mortgagor is sold, transferred or
encumbered (voluntarily or involuntarily) withowt the prior consent of Mongagee us
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provided herein, Mortgngee, at its sole option, may accelerate the maturity of the
Note, in which event all principal, interest and other charges owing thereunder shat!
become immediately due and puyable together with the premium set forth in the
Note for prepayment following an Event of Defauit, Notwithstanding the
foregoing, no prepayment premiutn shall be due and payable with respect to any
prepayment required under the Loan Documents as a result of a casualty or
condemnation.

SECTION 11, ASSIGNMENT BY LENDER

Morigagee shall huve the right to assign, participate, syndicate or transfer any
or all of its inierest in this Mortgage, including sales through one or more private
placements ot polaicly registered offerings. Mortgagor shall, without expense to
Mortgagor, coopersie with Mortgagee to effect such transactions, provide such
information as may be nccessary, und execute documentation as requested by
Lender in connection theréwith, including amendments or restatements of the Loan
Documents so long as such amendments or restatements do not alter the essential
business terms thereof,

SECTION 12. PERMITTED COMNTESTS

12,1 Provided that there is then no Event.of Default hereunder, Mortgagor
shall have the right, after giving written notice io-vinrtgagee and subject to the
conditions stated below, to contest by approprinte 1cge! rroceedings the amount or
validity of any tax or other charge referred to in the section captioned "Taxes and
Assessments, Complinnee with Law”, any Hen referred to inihe section captioned
"Liens", or the application o uny Legol Requirement upplicasls to the Property or
to the uge thereof. During the pendency of such fegal proceedings, Mortgagor shall
not be required to pay any such tax or other charge, dischurge any saviy lien, or
comply with any such Legal Requirement provided that the following conditions
are satistied;

(@) The proccedings stay the coltection, rewlizalion or enforcement of any
such tax, other charge, lien, or Legal Requirement and no tax or other
charge shall acerue interest during the pendency of such proceedings,

(b} The delny in any such puyment, discharge or complinnee does noy
subject the Property, ar wy portion thercof] (o possible sale, forfeinre,
foreclosure or loss (including 1oss ol appeal rights related to such
contest),
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Any such delay does not subject any sum due hereunder to possible
application and satisfaction of any such payment, lien, claim, or
complinnce;

Any such deluy does not subject Mortgagee to the risk of any criminal
liability: and

Mortgagor deposity with Mortgagee o sum of money or such other
sceurity ns Mortgugee deems reasonable to prevent Mortgugee from
meurring nny loss, cost, expense or damuge s a result of any such
cantest,

12.2 Notwitistanding the foregoing, in the event that Mortgngee determines
that the conditions set4crth in the foregoing subsections are not satisfied at any
time during the pendency of the legal procecdings contemplited by the foregoing
subscctions then afier notice4cvortgagor, Mortgagee may pay any such tax or
other charge, discharge any hen or comply with any Legal Requirement, and
Mortgagor shall pay to Mortgagee, sn demand, all payments, costs and expenses
incurred by Mortgagee in taking any vach sctions, including, but without limitation,
reasonable attorneys' fees and expenses, ogether with interest from the date of such
demand at the rate of cighteen percent (18%) per nnnum,

12.3 Nothing contained in this Section shatl’bz deemed to limit or restrict
Mortgagee's rights under the section captioned "Mortgapee's Right to Cure or
Extend."

SECTION 13. EVENTS OF DEFAULT

Time is of the essence in the performance of this Mortgage. Eacn of the
{ollowing cvents shall constitute an Event of Default under this Mortgage.

i3.1 If Mortgagor shal! fail to pay or perform any Obligation under the Nots
or fail to perform or observe the obligations, terms, and conditions of any Loan
Document other than this Mortgage and such failure continues after any applicable
notice and cure period, or if there shall otherwise be any Event of Default under the
Notc or any Loan Decument;

13.2 1f Mortgagor shall fuil to perform or observe the obligations, terms, and
- conditions of Section 10 hereof or shall fail to maintain insurance of the types and

~ with the limits required by Section 9.1 hereof, or shall fail to cause any lien or
notice of clnim to be withdrawn, discharged or removed in accordance with
Section 4 hereof or shall fail to give Mortgagee any notice required hereunder
within the time provided therefor;
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13.3 I Mortgagor shall fall to make full and punctunl pnyment of any
monetary amount due hereunder on the date when due, which failure s not cured
within five (5) dnys nfler notice from Mortgagee or fail to make the full mx
punctual payment of such amount more than one time within any twelve-month
period;

1344 1f Mortgagor shall fuil to perform or obscrve any other obligation, term
or condition of this Mortgage, which fuilure shull continue for thirty (30) days alter
writtein ieidee 1o Morgagor; pravided that it Mortgagor has commencet to cure
such tnilurewithin such cure period and has exercised diligent offorts to effect such
cure within suecioperiod, such thirty (30) duy perlod shall be extended for u
reasonable addit'orn! period while such diligent efTorts continue, not to exeeed nn
additional ninety (40 doys;

13.5 1f Mortgagor sheal (i) admit in writing that it is unable to pay ity debts oy
such debts become due: (i) make an assignment for the benefit of Ity creditors;
(i) file a voluntary petition under Title 11 of the United Sumes Code; (iv) file any
petition or unswer seeking, conseniing i or acquieseing in any reorganizatior,
arrangement, composition, readjustmer sigquication, dissolution or similar relief
under the present or any future Federal banruptey code or any other present or
fitare applicable Federal, Sute or other bunkripizy or insolvency statute or law; or
(v) seck or consent to or nequiesce in the appointarat of any trustee, receiver,
custodinn, assignes, sequesirator, liquidator or other simtlar ofTicial of Mongagor
or of all or any substantial purt of its properties or of the Property;

13,6 11 (i) within ten (10) days after the commencement s1any proveeding
ngainst Mortgagor seeking any reorgunization, arrangement, compsaition,
remdjusiment, liguidation, dissolution or stimilur reliel under the prescnt or any
future Federal bankruptey code or any other present or future applicable Federal,
State or other bankrupley or insolveney statute or law, Mortgagor shall not hav:
moved to dismiss such proceedings or (i) at any time therealer, such motion is
witlelrawn; or (iii) within ninety (90) days alter the commeneeiment of any such
proceeding, such proceeding shall not have been dismissed; or (iv) within
thirty (30) duys ufter the appointment, without the consent or nequicscence of
Mortgagor, of any trustee, receiver, custodian, ngsignee, sequestrator, liquidator or
other similar officinl of the Mortgagor or of all or any substantinl portion of ity
propertics or of the Property, such appointment shall not have been vicated or
stayed on appeal or otherwise, or within thirty (30) days after the expiration of any
such stoy, such appointment shall not have been vaeated,
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13.7  1If Mortgagor shall fnil to enforce, to the full extent permilted by applicable
law, that certain Declaration of Covenants, Conditions and Restrictions dated as of the date
hercol by Tennis Corporation of America in favor of Beneficlary,

SECTION 14, REMEDIES

(4.1 Upon any Event of Default hereunder, Mortgagee shall have all rights
and remedies permitted by law including, but not limited to, the following:

vy Mortgagee shall have such rights and remedies in respect of so much
of the Prorerty as may, under applicable aw, be persona) property, or any part
thereof, as arc miovided by the Uniform Commercinl Code and such other rights
and remedics inrezrect thereof which it may have at law or in equity or under this
Mortgage, including vithout limitation the right to take possession of the Property
wherever located and 253t all or any portion thereof at public or private sale,
without prior notice to Mortsazar, except as otherwise required by law (and if
notice is required by law, after Bicen (15) days' prior written notice), at such place
or places and at such time or times 2ad in such manner and upon such terms,
whether for cash or on credit, as Moitgaies in ity sole discretion may determing,
Mortgagee shall apply the proceeds ot wiv-such sale first to the payment of the costs
and expenses incurred by Mortgagee in coniection with such sale or collection,
inclucling attorneys’ fees and legal expenses, senovd to the pryment of the
Obligations in accordance with the terms of the Nate,

(b)  Morlgagee muy take immediate possession »¥he Property {which
Mortgagor agrees to surrender 10 Mortgugee) and untif o forvelosure sade is made,
shodl bave the right to mange, control and lease the same 10 susp-person or persons
nnd at such rentad and for such term as Mortgagee may deem projer and to collect
al) the rents, issues and profit therefrom, including those past due us iveit us those
thereafler aceruing, with the right in Mortgagee to cancel any lease or sublease for
any cause or on wny ground which would entithe Mortgagor to cancel the saimes to
ke such expenditures for maintenance, repairs and costs ol operation as it may
deem advisable; and after deducting the cost thereof and a reasonable comimission
not to exceed lour pereent of the gross nmounts of rents collected, to wpply the
residue to the payment of any sums which nre unpaid hereunder or under the Note
secured hereby, Taking of possession under this parsgraph shall not prevent
concurrent or luter proceedings tor the foreelosure sule of the Property as provided
elsewhere herein, Notwithstanding anything herein contained 1o the contrary,
Mortgages assumes no obligation to discharge any duty or obligntion under any
tease nor shall Mortgagee be fiable tor any acts or failure o net in connection
therewith,
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(¢)  Mortgagee mnay require the appointment of i receiver or conservator
for the Property or for the collection of rents therefrom, cither pending a foreclosure
sale or otherwise, irrespective of whether or not the Property is adequate security
for the Obligations secured hereby, and Mortgugor hereby consents to such
appointment,

(d)  Morigagee may exercise the statutory power of sale,

(¢} Mortgagee may cxercise any other remedy specifically granted under
any othersnstrument executed by Mortgagor in connection with this Mortgage or
now or heceafler existing in equity, or at law, by virtue of statule or otherwise, It iy
the express inrzition of the Mortgugor and Mortgagee that the rights, remedies,
powers and autsties conferred upon the Mortgagee pursuant to this Morigage
shall include all rigaty, remedics, powers and authorities that a mortgagor may
confer upon a mortgngze under the Hlinois Mortgage Foreclosure Law
(Chapter 100, §8 15-1101. &, £q., [llinois Revised Statutes, as such may be
amended from time to time)the *IMFL") and/or s otherwise permitted by
applicable taw, s if they were cxprassly provided for herein, In the event that any
provision in this Mortgage shall be-ircensistent with any provision of the IMFL, the
provisions of the IMFL shall govern, o shall not invalicdate or render
auenforceable any other provision of this Mortgage that can be construed in a
manner consistent with the IMFL.

14.2 The purchasc money procecds or avails of any foreclosure sale, together
with any other sums which then may be held by Mortgazes under this Mortgage

whether under the provisions of this Section or otherwise, s'all be applied as
follows:

(@) First, to the payment of the costs and expenses of such saic. including,
without limitation, the fees of Mortgagee's attorneys, and a commission 1o the party
making the sale equal to the commission allowed to the trustees for making the
sales of property under orders or deerees of a court having competent jurisdiction,

(b)  Seccond, to the payment of the Obligations and any other sums required
to be paid by Mortgagor to Mortgagee pursuant to any other provision of this
Morigage,

(¢)  Third, to those persons entitled under the law to receive any remaining
funds.

14.3 No remedy herein conferred upon or reserved to Mortgagee is intended
to be exclusive of any other remedy or remedics, and each ard ¢very such remedy
shall be cumulative, and shall be in addition to every other remedy given hereunder
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or now or hereafler existing at law or in equity or by sttute, No delay or omlssion
of Morigagee in exercising any right or power acerulng upen any Event of Dolauht
shull impair any such rights or power, or shall be construed 1o be o waiver of any
such Event of Defoult or any aequiescence therein, Every power and remedy given
by this Mortgnge to Mortgagee may be exercised from time to time as often as may
be deemed expedient by Mortgagee.

14.4 Mortgagor covenants not to hinder, delay or impede the execution of any
power herein granted 10 Morlgagee and walves, 1o the extent that Mortgugor
lawlullyqany, oll right 10 have the Property or any part thereol marshalled upon any
foreclosure nereof,

14.5 All riglusand remedies accorded 1o Mortgngee by this Mortgage and by
lnw are separate and crantative and not alternative and may bo pursued sepurately,
successively or concumcatly at Morlgaged's sole option, Al covensnts hereof shall
be construed as nffording te Meagagee rights additional to and not exclusive of the
rights conferred under any provision.of any applicable state or local law relating to
mortgages, or iny supplement, atierament or addition thereto,

14,6 In the eveni this Morlgage I8 piwced in the hands of an atorney for the
colleetion of any sum payable hereunder or vnder any of the Loan Documents or (o
defend or enforce any of Mortgagee's rights hercander, or to commence an action,
cross-claim, thicd-party claim or counterclaim by Mozigagee ngainst Mortgagor
relating to the Obligations, Morigagor ngrees 1o pay all-¢oats in connection
therewith, including reasonable attorneys' fees (includini sich fees incurred In
appellute, bankruptey or insolvency proceedings) without the ingiitution of uny
aiction o proceeding, and in addition al} costs, dishursements and ai!owances
provided by law,

14,7 'The powers, authorities and duties conferred upon the Mortgagee, in the
event that the Mortgagee takes posscysion of the Property, and upon a receiver
hercunder, shaill also include all such powers, authority and duties as may be
conferred upon a morigagee in possession or receiver under and pursuant to the
IMFL. To the exient the IMFL may limit the powers, authorities and dutics
purpurtedly conferred hereby, such power, suthorities and duties shall include those
allowed, and be limited as proscribed by IMFL at the time of their exercise or
discharge.

14.8 The Mortgagor knowingly and voluntarily waives, on behalf of itself
and all persons or entities now or hercafter intercsted in the property, 1o the fullest
extent permitted by applicable law including the IMFL, (i) all rights under ol
appraisement, homestead, moratorium valuation, exemption, stay, extension,
redemption, single action, election of remedics and marshalling statutes, laws or
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cquilies now or herenfler existing, (i) any and all requirements that at any time any
action may be taken against any other person or entity and the Mortgagor agrees
that o defense based on uny thereof will be asserted in any action enforcing this
Mortgage. and (iii) any and all rights to reinstatement and redemption as allowe
under Section 15-1601(b) of the IMFL ar to cure any defuults, except such rights of
reinstatoment and cure as may be oxpressly provided by the terms of the Note, this
Mortgage and the Loan Documents,

14.9 THE MORTOACGOR HEREBY KNOWINGLY AND VOLUNTARILY
WAIVES. O THE FULLEST EXTENT PERMITTED BY LAW, ANY AND
ALL RIGIHTS OF REDEMPTION FROM SALE OR OTHERWISE UNDER ANY
ORDER OR-DECREE OF FORECLOSURE, DISCLAIMS ANY STATUS
WHICH I'T MAY HAVE AS AN "OWNER OF REDEMPTION" AS THAT
TERM MAY BE RliNED IN SECTION 15-1212 OF THE IMFL, PURSUANT
TO RIGHTS HEREINGRANTED, ON BEHALF OF THE MORTGAGOR AND
ALL PERSONS BENEFICIALLY INTERESTED THEREIN, AND EACH AND
EVERY PERSON ACQUIRING-ANY INTEREST IN, OR TITLE TO, THE
PROTEKTY DESCRIBED HEREIN SUBSEQUENT TO THE DATE OF THIS
MORTGAGE, AND ON BEHALF-OFALL OTHER PERSON TO THE
FULLEST EXTENT PERMUTTED 137/ “HE PROVISIONS OF THI ILLINOIS
STATUTES,

14,10 "The Mortgagor acknowledges that i transaction of which this
Mortgage is a part is o transaction which does not irelidz either ngricultural renl
estate (ns defined in Section 151201 of the IMEL) or reidentinl renl estnte (as
defined in Section 15-1219 of the IMFL),

SECTION 15, MORTGAGUEE'S RIGHT TO CURE OR EXTEND

I Mortgagor shall fail to make any payment or perform any nct reanred to bo
mikle or performed hereuncler, or under the Obligations, Mortgagee, after g'ving
notice to Mortgagor of such failure and without waiving or releasing any obligrisa
or default, may (without becoming linble to Mortgagor or any person in possessior
holding under Mortgogor, exeept to the extent of negligent nets or omissions of
Mortgagee or its agents and employees) at any time thereafter moake such payment
ot perform such act for the neeount and at the expense of Morigagor, and may enter
upon the Property for such purpose nnd tuke nll such action thereon ay, in
Mortgagee's opinion, may be necessary or appropriate therefor, All sums so puid by
Mortgagee and all costs and expenses (incliding, without limitation, attorneys' fees
and expenses) so incurred, together with interest at the rate of 18% per annum, shall
be deemed to be part of the Obligmtions secured by this Mortgagee and shall be paid
by Mortgagor to Mortgagee on demand.
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SECTION 16. RELEASE AND DISCHARGE

Morigagec agrees that it will discharge and release this Mortgage upon the
satisfaction of the entire indebtedness sccured by the Note and of the obligations,
covenants and conditions of the Mortgogor which are set forth in the Loan
Documents.

SECTION 17. EXCULPATION OF MORTGAGOR

Excopt as provided in any separate guarianty or indemnity, neither Mortgagor,
nor any rieradber of Mortgagor, nor uny legal representative, heir or estate of any
such memberstiall have any personal liability for (i) the pyment of any sum of
money which isoi-muy be payable hereunder or under the Loan Documents,
including, but not tirived to, the repayment of the indebtedness evidenced by the
Note, or {it) the perfoimance or discharge of any covenants or underakings of
Mortgagor hereunder or uraedany of the Loan Documents; and, i the enforcerment
of any of it rights hercunder, Morigagee shall proceed solely against any collateral
given as security for pryment oi ke Note or for ppyment or performance under the
Loan Doctiments, and shatl not seek any deficiency judgment,

Nothing containcd in this Section shail inpair the validity of the indebtedness
evidenced by the Note or in any way affect or impair the fien of the Loan
Documents or the right of the holder of the Noteard the Loan Documents to
foreciose on the Losn Doguments in accordance with-(heir provisions and to
exereise its other rights upon mi Event of Default,

SECTION 18, SECURITY AGREEMENT

18,1 This instrument shall constine o "security agreement” within the
meaning of the Uniform Commercial Code with respect to the personai jroparty
covered hereby, Mortgagor hereby grunts Mortgagee & sceurity inlerest in il
personal property covered hereby, and  scourity interest shall attach thereto s
shall be vested direetly in Mortgugee o secure the sums secured by this Mortgage
and all other swmy and charges which may become due hereunder, Mortgagor,
upon request from Mortgagee, agrees to lile financing and continuation ststements
with respeet to the personal property, from time to time as necessary to perfect and
cominue the perfection of Mortgugee's security interest in the personal property,
Mertgagor also ngrees to exeeute and deliver such further instruments as Mongagee
miary reasonably request to further evidence nnd secure Mortgagee's interest in the
personal property andt shall pay all filing Tees in connection therewith,

18,2 Upon the oceurrence und continugnee of an Event of Defanlt under this
Mortgnge, Morigagee shall have all of the rights of' u secured party under the
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Uniform Commercinl Code, nnd, pursuant to Section 9-501(4) of the Unitorm
Commercial Codc, as snid Section is currently constituted or may be herealler
amended, shall have the option of proceeding s to the personal property in
accordance with {1y rights and remedies in respect of the Property, in which event
the default provisions of the Uniform Commercial Code shali not apply. The
parties agree thut in the event that Mortgagee clects to proceed with respect to the
Personal Properly, separately from the Real Property, fiftcen(15) days' notice (or
such longer period gy may be required by luw) of the sale of Mortgagor's interest in
the Personal Property shall be reasonable notice. Such sule shall be at such place
and at sh ime or times and in such manner and upon such terms ns Mortgagee
may deteraioe in conformity with the lnw of The State of llinois,

18.3 Mongngor warrants that the principal place of business of Columbia
Equities Limited Licoivicy Company is 2020 W, Fullerton Avenue, Chicago, Illinois
60647,

18.4 Fixture Filing. T thesxtent that the Property includes items of
personal property which are or ave to become fixtures under applicable law, and to
the extent permitted undler applicabieinw, the filing of this Mortgage in the real
estate records of the county in which sudh Property is located shall also operate
from the time of filing ns a fixture filing with<eepect to such Property, and the
following information is applicable for the puspess of such fixture filing, to wit:

(0)  Name and Address of the Debtor:

Columbia Equities Limited Liability Company
¢/o TCA

2020 West Fullerton Avenue

Chicago, lllinots 60647

American National Bank and Trust Company of Chicago
Name and Address of the secured party:

Mutual of America Life Insurance Company
c/o Aldrich, Eastman & Waltch, L.P,

225 Franklin Street

Boston, Massachusetts 02110

(¢) This Hnancing statement covers goods or items of personal property and
any proceeds therefrom which are or are to become fixtures upon the
Property.
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() The name of all of the record owners of the Property on which such
fixtures aee or nre to be located can be found:

American Nation Bank & Trust Compuny of Chicago, as Trustes
under o Trust Agreement dated March 24, 1993 and known ns Trust
No., 11676202,

SECTION 19, NOTICES, DEMANDS AND OTHER INSTRUMENTS

Aaty notice, exercise of option or clection, communication, consent, approval,
expressioz of satisfuction, request or other document or demuand required or
permitted wides-this Margage shall be in writing, and shall be deemed delivered on
the earlier of (W) Sw date reeeived, or (b) one (1) day after delivery to Federnl
Ixpress or anotherguaranieed overnight delivery service, posiage prepald,
nddressed ns follows:

(i) To Mortgagee:

e/o Aldrich, Eastman & Walteh, L.P,
225 Franklin Street

Boston, MA 02110

Attention: J. Gramt Monahon, T

With copies to:

Hill & Barlow

One lnternationnl Place

Hoston, MA 02110

Attention: Charles C, Amey, s,

and

Mutual of Ametica Capital
Muanagement Corporation

666 Fillh Avenue

New York, NY 10103

Attention: Dolores J. Morrisey

To Mortgagor:

6£0805V6
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With a copy to:

Johnson & Bell, L.td.

222 North LaSalle Street, 22nd Floor
Chicago, Hinols 60601

Attention: Thomas W, Murphy, Esq.

Either perty may, from time to time, change the address ut which such written
notices orolections, communications, reguests, or other decuments or demands ire
to be matied, by giving' the other party ten (10) days' written notice of such
chunged addr:ss in the manner hereinubove provided.

SECTION 20, 45TOPPEL CERTIFICATES

Mortgagor and Morigagee shall, from time to time, upon ten (10) days' prior
request by the other, executs, neknowledge and deliver to the other u cestificate
stating that this Mortgage is untidified and in full forco and effect (or, if there
have been modifications, that this Mortgege is in (ull oftect, as modified, nnd
setting forth such modiftcations), stating that to the knowledge of the signer of such
ceetificate no detault exists hereunder or specilying cuch such defiult of which the
signer has knowledge, and stting that either o Kvent of Detuult hos oceurred und
iy continuing hercunder or under the Note or apecifying cach such Event of Defuult,

SECTION 21, GOVERNING LAW; SEPARAIVEGTTY: BINDING EFFECT

THIS MORTGAGE SUALL BE GOVERNED BY AN CONSTRUED
AND ENFORCED IN ACCORDANCE WITH THE LAWS OF Y1t STATE OF
ILLINOIS. Euch provision hereof shall be separate and independent andd the breach
of any such provision by u purty hereto shall not discharge or relieve stich prty
from it obligations to perforn vach und every covenmnt to be performed by gueh
party hercunder, Ifany provision hereof or the application thereof to any porsor e
circumstanee shall to any oxtent be invalid or unenforesable, the remaining
provisions hereof, or the application i such provision to persons or ¢irewmstness
othar thun those as to which it is invalid or unentoreenblo, shall not be afYected
thereby, and each provision hereol shull be valid and enforeenble to the extent
permitted by lasv, All provisions contained in this Mortgage shall be binding upon,
andl inure 10 the benefit of, und be enforcenble by, the respective suceessors and
assigns of Morigagee and Mortgugor to the sume extent as 1t cach such suecessor
and nssign wero numed as o party hereto, ‘This Morigage may not be chunged,
modified or discharged except by a wrlting signed by both Mortgogee angd
Mortgagor,
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SECTION 22, HEADINGS

The headings to the various paragraphs and Exhibits of this Mortgage have
been inserted for reference only, and shall not to any extent have the effect of

modifying, amending or changing the express terms and provisions of this
Mortgage.
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SECTION 23, STATUTORY CONDITION AND POWER OF SALE

This Mortgage i upon the STATUTORY CONDYFION and upon the
further condition that al} agreements o Morigngor shall be performed, for any
breach of which Mortgagee shall have the STATUTORY POWER OF SALE.

SECTION 24, USE OF LOAN PROCELDS

Mortgagor hereby represents and warrants to Mortgagee that the Obligations
seeurnd hereby contitute a business lonn within the purview of Section 4{1)c) of the
Iacis Tnterest Act (Chapter 17, § G401{1C), Hlinois Revised Statutes) and the
transecian contemplated by the Loan Agreement has been entered into solely for
businesspeposes of the Mortgagor and for the Mortgagor's investment or profit, as
comtempliiniee oy said section; and that the Obligations secured by this Mortgage
constitute a loard secured by real estate within the purvies of and ax contemplated
by Section Ha)l) of the Winois Imterest Act.

IN WITNESS WHLREOF, Mortgagor has caused this Mortgnge to be
excouted, and sealed as of the dite first above written,

MORTGAGOR:

COLUMBIA EQUITIES LIMITED
LIABILITY COMPANY

By: &2{1‘, __/__/P’K«M

9 conttined In thhe hﬂmmm'\d 1o ""'J“"m' Its 5
1 1 tha proviskans ol e .
mcn:&s;m‘!: u:d. 1macm o parl harsal, I)u]y n‘\ulhonzcd

Yiva torma and terdiion
potwithstanding thia inglfu
|’y Excaipatery Kide; 2Mack

ATTEST AMERICAN NATIONAL BANM A &
TRUST COMPANY OF CHICAL S as
Trustee of Trust No, 11676202

by /&éj}/ W b ) i

WKSS)KIAM[SECREU\RY ' I[sé/‘sebgnd Vice President
’ Duly Authorized

=4
‘This inslrument is cxecuted by ihe undorsigned Land Trusies, not personaily but solely as Trustee in the oxerciss of e powst and avihotity conferred ggon
and vested i it a8 such Trustea, U it expressly undarsiood und agreed that all of the warranties, indemnities, roprescntations, covenants, undertakings [ ]
agrecments hapein made on the past of the Trusien aze undoetakan by it sololy in s capneity us T'rustec und not parsonatly. It is (urther understood umiYgreed

tint the ‘Teustce ororely holds title 1o \ke propesty heveln deceribed and has no  agents, smployees of control over the menagement of 1he propesty and 1o ‘
knowledge of nther factual matters excepl as represenied 1o it by the beneficiary(ies) of the Trust. No personal Hsbillly or persanal tesponaibility is nssumed

by or shall at any iime bo asseried or enforceable ageinat the Trusice on account of any warranty, indemnity,representation, covenant, undenaking or

agreement of the Trustee in this instrument, aff such tability being axpressly walved by overy person now or hercalter clalming any right or security
nereunder; and the owner of any indabledness or cause of action for breach of any warranty, indemnity, represematlon, covenant, undestaking of agreement

accruing hetsunder shall ook solely 10 the Trust esiate {or the payment thereol,
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STATE OF ILLINOIS
Y]

COUNTY ()l-‘M

g

/i 4 2230 i notary public in and for said

i ' bresui EBY CERTIFY that Alan G, Schiwartz
personally known to me to be a managing member of Columbin Fauities Limited
Linbiaty Company, w limited Eability company, organized pursuant to the Limited
Linbility Company Act of the State of Nlinais, and personally known to me 1o be
the same bz ron whose nanie is subseribed to the foregoing insteument, appeared
hefore mediis day in person and neknowledyged that ns such numug,mg member of
saviel limited liatiszy compuny he signed and delivered the said insteument, pursuant
to autharity given Hy the aperating agreement of said limited liabiliy Company a
his lree e voluntary aetand i the free and voluntary aet of siid limited linbility
company, for the uses wd arposes therein set forth,

f AVEN nnder my honel wivd Notarind Seal this _/ZéZ_ dny of
— ,42&? ey | O,
Notary Prblity J j
I

et 3\\'. TSR SR LCISROS My

My Commission Expites: \;? TORRCTAL SRAL
‘ e
Il My ! T o 0 ‘::i|\i\|- :':'

ot . e
[ . e ' N it N
)

e . f . .
L PR PR RY ST YV

STATE OF ILLINOIS )
QUAK ) 88,
COUNTY OF __ )

I, __me_,_, o notary public in and for said
m ‘\Il'ff:’“’w aloresaid, DO HEREBY CERTIFY that
Beoond Vi#y prosident of Amerivan National
Bank & Trust Compuny of Ch\(.m;u, personally known to me 10 be cting nm
personally but as Trustee undler 'I'n }é“ tlmogh\lmch 24, 1993 andl kgg § hust
No, 11676202 und _ @ty 5. ASSISTANT © *‘i T« Officer

of said Trust Company, ar personally known to me 1o be the same persons whose
namies are subscribed to the foregoing instrument s such __ Spnaed Lo

6£080696
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Botony YIod 'FISSISTANT SECRETARY

President Trust Officer, respectively, appeared before me this
day in person and acknowledged that they signed and delivered said instrument as
their own free and voluntary act and as the free and voluntary et of said T'rust
Company, as Trustee as aforesaid, for the uses and purposes therein set forth: and
said Trust Officer then and there acknowledyed that {s)he, as custodian of the
corporate seal of said Trust Company, did aflix the corporate seal of said Trust
Company to said instrument as his/her own free and valuntary act and as the free
and voluntary act ol said Trust Company, as Trustee us aforesaid, for the uses and

purposes therein set forth,
ey 43 1554

GIVEN under my hand and Notarial Seal this ______ day of
, 1904,

A

S Y
AN s Ll L
{ --’\‘ . ///. ‘;’?\‘\f?.’g’ff‘-;m AN,
Notary Public
“M‘-‘\MM’WO':‘
e .f r:,j_'\f,. Pl
L BOVIGHEEL
TR I N
Hfﬂf-a" L YR l“\‘” X ,1 "
“+ M" .{ﬁi'.TI‘Jr:.’J.'H !i‘nln‘l' Ohi?},gé
1798 P PP PPV FY

My Commission Expiress ._

®
7Y
W
Q
&
W
[T




UNOFFICIAL COPY

w DOCUMENT & CHODO) {00000-2382) JD9T1S5- BDATE: [NONMITIMIL: 14: e .

EXHIDIT A
LEQAL DEACRIPTION

ALL OF LOTS 1 AND 5, TOGETHER WITH A PART OF EACH OF LOTS 2,
3 AND 6 IN THE RESUBDIVISION OF LOTS 1 AND 2 OF OWNERS SUBDIVISION
OF LOT 12 (EXCEPT THE EAST 73 FEET THEREOF) IN ASSESSOR'S
SUBDIVISION OF THAT PART OF THE SOUTHWEST QUARTER OF SECTION 10,
TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN,
BOUNDED AND DESCRIBED AS FOLLOWS:

BLGINNING AT THE INTERSECTION OF THE SOUTHWESTERLY LINE OF
ELSTON AVENUE (66,00 FEET WIDE) WITH THE SOUTHEASTERLY LINE OF
LEAVITT SURERT (66.00 FEET WIDE) AND RUNNING

THENCE GSCUTHWESTWARDLY ALONG SAID SOUTHEASTERLY LINE OF
LEAVITT STREET, © SAID SOUTHEASTERLY LINE BEING ALSO THE
NORTHWESTERLY LINL OF SAID LOTS 1 AND 2, A DISTANCE OF 401.45 FEET
TO A POINT WHICH IS 10.70 FEET SOUTHWESTERLY FROM THE NORTHEASTERLY
CORNER OF SAID LOT 2;

THENCE SOUTHEASTWARDLY ALONG A LINE WHICH IS 10.00 FEET
SOUTHWESTERLY FROM AHD PARALLEY WITH THE NORTHEASTERLY LINE OF SAID
LOT 2, A DISTANCE OF 314,92 TEET, TO A PCINT OF CURVE IN SAID
PARALLEL LINE;

THENCE CONTINUING SOUTHEASTWARDLY ALONG A SOUTHEASTWARDLY
EXTENSION OF LAST DESCRIBED PARALLEL-LINE, A DISTANCE OF 117,07
FEET TO A POINT 432.00 FEET SOUTHEASTEPLY FROM SAID SCUTHEASTERLY
LINE OF LEAVITT STREET;

THENCF, NORTHEASTWARDLY ALONG A LINE WHICH IS PARALLEL WITH
SAID SOUTHEASTERLY LINE OF LEAVITT STREET, A& DISTANCE OF 400,95
FEET TO AN INTERSECTION WITH SAID SOUTHWESTERJ.Y LINE OF ELSTON
AVENUE, AND

THENCE NORTHWESTWARDLY ALONG SAID SQUTHWESTERLY LINE OF ELSTON
AVENUE, A DISTANCE OF 432,01 FEET TO THE POINT OF B&GiMNING, IN
COOK COUNTY, ILLINOIS,

CONTAINING 173,302 SQUARE FEET (3.9785 ACRES) OF LAND, MURE OR
LESS.

PERMANENT INDEX NUMBERS! 14-30-319-026
14=30~319~028

This Document Prepared By and After Recording Return to:

Jaima Skurnick, Esq.
Katten Muchin & 2Zavis

525 wWest Monroae

Suite 1600 o

Chicago, IL 60661 _ .. W /
LY W .":*-ﬁs....’-:'h" Nvamd
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