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THIS AGREEMENT is made as of this day of Septamber 3€, 1994
by and among Nutual of Amerioa Life Insurance Company, having its
principal office and place of business c/o Aldrich, Eastman &
Waltch, L.P., 225 Franklin Street, Boston, Massachusatts 02110
("Lendar*), American Naticnal Bank & Trust Company of Chicago, as
Trustee undar a Trust Agreement dated March 24, 1992 and known as
Trust No. 116762-02, whose address is c/o Tennis Corporation of
America, ~¢020 W. Fullerton Avenue, Chicago, 1Illinois 60647
("Landlord”), and Frash Fislds Markets, Inc. whose address is 4548

Boiling Brooy Parkway, Rockvilla, Maryland ("Tamant™drcorpInNG

41,50
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CORK COUNTY RECORDER

WHEREAS, Landlord and Tenant have entered into a certain lense
dated November 3, 1993 _cavering premises (the "Premises") on the
real property (the "Prorerty") more particularly described In
Exhibit "A" attached herete znd incorporated herain as amended by
that First Amendment to Leas: dated August 8, 1994 (the Lease and
First Amendment to Lease being collectively referred to herein as
the "Lease"); and

WHEREAS, Lender has agreed to make a loan'(tpd "Loan®) teo
Landlord to be evidenced by a certair promissory note lssued by
tandlord to Lender (the Note"); and

WHEREAS, the Note is to be secured by x certain mertgage and
sacurity agreement ({the "Mortgage") and by a cectain assignment of
leasas and rents (the "Assignment!) encumberin¢; -lnter alla, the
Pramises; and

WHEREAS, it is a condition precedent to obtainlis the Loan
that the Mortgage be a 1lien or ocharge upon tle prenmises
unconditionally prior and superior to the Lease and the ivasehold
interest of Tenant thereunder; and

WHEREAS, Tenant acknowledges that the Mortgage, when recorded,
will constitute a lisn or charge upon the Premises which is
unconditionally prior and superior to the Lezse and the leasehdld
interest of Tenant thereunder; and

WHEREAS, Lender has boen requested by Tenant -and by Landlord
to enter into a non-disturbance agreement with Tanant;

This Instrument has been prepared by Charles C. Ames, Eoq., Hill &
Barlow, Ons Internaticnal Place, Boston, Massachusotts 02110,
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NOW THEREFORE, in consideration of the mutunl covenants
herainatter contained, the parties herato mutually covenant and
agres as follows:

1. The Leaass and any extensions, renawals, replacoments or
modifications thereof, and all of the right, title and interest of
Tenant thareunder in and to the Pramises are and shall be subject
and subordinate to tha Mortgage and to all of the torms and
conditions contained therein, and to any renawals, modifications,
replacomenta, consolidations and extenslons thereof; subject to
Penant’s rights undey the Lease with the right to use the lnsurance
proceeds following a casualty or the condemnation procesds
followinsg a taking.

2, “Lander consents to the Lease and, in the event Londer
comes into pussession of or acquires title to the Premises as a
result of tne {oreclosure or othaer enforcement of the Mortgaga or
the Note, or as x result of any other means, Lender agrees that, so
long as Tenant i« ot then in default hereunder or under the Leasa
bayond any applicaple notice and cure period, Lender will recognize
Tenant and all of ils »ights under the Lease and will not disturb
Tenant in its possession-of the Premises for any reason other than
one which would entitle Landlord to terminate the Lease under its
terms or would cause, witliout any further action by Landlord, the
tarmination of the Lease or uruld entitle Landlord to dispossess
Tenant from the Premises,

3, Tenant agrees with Lapdor that if the interasts of
Landlerd in the Premises shall ba ‘transferred to and owned by
Lender by reascn of foraeclosure or otiisc proceedings brought by it,
or any other manner, or shall be conveyad thereafter by Lender or
shall ba conveyed pursuant to a foreclesuce sale of the Promises,
and in connection therewlth Lender essumes tha executory
obligations of Landlord under the Lease, Tanznt shall be bound to
Lender under all of the terms, covenants and conditions of the
Leasa for the balance of the term thereof rcmaining and any
extensions or renewals thereof which may be effectec in accordance
with any option therefor in the Lease, with the wars force and
effect us 1f Lender wera the Landlord under the lLease, und Tenant
doas hereby attorn teo Lender as its landlord, said attornpont to be
affective and self-cperative without the execution of any turther
instruments on the part of any of tha parties herasto immediately
upon Lender succeaeding to the interest of Landlord in the Premises.
Tenant agrees, however, upon written requeat by Lender, to axacute
an instrument in confirmation of the foregoing provisions,
satisfactory to Lender, in which Tenant shall acknowledge sdch
attornment and shall set forth the terms and conditions of its
tenancy under the Lease. :

4. Tenant agrees with Lender that if Lender shall succeed to
the interest of Landlord under the Lease, Lender shall not be (a)
liable for any action or omission of any prior landlord (including
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Landlord) or any other party with whom Tenant has daealt concarning
the Promises, other than liability for defaults under the Laase and
than only to the aextent that such daefaults exist on or after the
date Lander comas into possesmsion of or acquiras absclute title to
the Premises, or (b) subject to an{ cffaots or defensss which
Tenant might havae against any such prior landlord, or (c) bound by
any rent or additional ront which Tenant might have paid for more
than the currant month to any auch prior landlord, or (d) bound by
any sacurity deposit or last month rent that Tenant may have pald
in an aggregatea amount greatar than two {2} times the rent for the
than current month, and in any avent, lLendar shall not be liable or
accountable for any sacurity deposit required by Landloxd under the
Leasa, wnless such sums have actually been raceivad by Lender as
cash sacurity for Tenant’s purformance nf the Leasa made without
Lender’/s writtean consent, or (f) bound by any notice of termination
givan by IZzndlord to Tonant without Lender’s written consent
thereto, or-7g' personally liable under the Leaase (Landlord and
Tenant express.y . agraeing that any liabllity of Londer under the
Laaag shall be linitad to the ownership interast of Lendor in the
Premises) .,

5. In thea evenpt that Landlord shall default in the
performance or obsarvinca of any of the terms, conditions or
agreements in the Loasa, Tunant shall give written notice theresof
to Lender and Lender shall hzva the right (but not the obligation)
to cure such default, Terent shall not take any action with
rospact to such dafault under he Lease, including any action in
order to terminata, rescind or veid the Lease or to withhold any
rental thereunder, for thirty (Jov; days after recelpt of such
written notice by Lendar (the "Cure Pariod"), such period to
continue for an additional peried (i) if Lender has commenced and
is diligently pursuing the remedies neczussarvy to cure any such act
or omission (including, without limitztion, commencemant of
foreclosura proceedings, if nocessary to core any ecuch act or
omission); and (ii) for any peried of time durino which Lender s
prevented from commencing or pursuing such foracicaure procaedings
bacause of bankruptcy or other judicial proceedinga initlated by
Landlord or any other party.

6. Landlord has agroed in the Mortgage and in the 2ssignment
that the rentals payable under the Lease shall be paid dlractly by
Tenant to Lendar upon the occurrence of a default by Landlora inder
the Mortgage beyond any applicable notice and ocure periced,
Accordingly, after notice is given by lLender to Tenant that tha
rentals under tho Lease should be paid to or on the directions of
Lendar, Tenant shall pay to Lender, or in accordance with the
directions of Lender, all rentals and other monays due and to
become due to Landlord under the Leasa, or amountsiequal thereto.
Tenant shall have no responaibility to ascertain whather such
demand by Lender is parmitted under the Mortgage or the Assignment.
Landlord hereby waives any right, claim or demand it may now or
hereafter have against Tenant by reason of such payment to Lender,
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and any such payment teo lLender shall discharge the obligations of
Tenani to make such payment to Landlord.

7. Tenant hereby covenants and agrees dirsctly with Lander
that Lender shall have the benefit of all of the rights of the
holder of & mortgage provided for in the Leaaae,

8. Tenant represents and warrants as of the date hereof
that:

(a) the Lease is in full force and effect and there are
no amendments, modifications or supplements thereto, and the
Landlord‘s rights and Tenant’s obligations under the Leass are not
subject o or affacted by any saeparate agreement, including any
agreemegt Latwaen Tenant and Landlord or any party affiliated with
Landlord;

(b) - Tenant has accapted and taken possession of the
PromIses and is i'i_occupancy thereof;

(c) Landlzrd has satisfled all commitments made to
induce Tenant to enter into the Lease and Landlord is not in any
regpect in default in the pverformance of the terms and provisiona
of the Lease;

(d) thera are no existing defenses which the undexrsigned
has agalnat the full enforcement of the Leasa by Landierad, and,
axcopt as otherwise sst forth in tviiv Lease, there are no offeets or
credits against rentals payable under the Laase, and no free
periods of rant or other concassions nave been granted to Tenant;
and -

(e) Tenant 1ls not in any respect in default in the
parformance of the terms and conditions of %rs Lease.

9, Tenant declares, agreos and acknowledcwz that!

a. Lendor, in making disbursements pursuant to any
agreement relating to the Loan, is under nc obligaticn ey duty te,
nor has Lender represanted that it will, see to the applisation of
such proceeds by the person or peracns to whom Lender diaburses
auch procoeds, and any application or use of such proceads for
purposes other than those provided for in such agraement shall not
dafeat tha subordination herain made in whele or in part; and

| b, Tenant intontionally and uncondltionally waivids,
| relinquishes and subordinates the Loass and its loasehold interest
thorounder in faver of the lien or charge upon sajd land of the
Mortgage, and that in consideration of this walver, rxelinguishment
and subordination, specific loans and advances arae being and will
be made by Lender to Landlord and, as part and parcel thereof,
spacific wonetary and other obligations are being and will be
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entersd into by Landlord and Lender which would not be made or
entered into but for sald reliance upon this waiver, ralinquishment
and subordination,

10. This Agreement shall bind and inuxra to the banefit of the
parties hersto, their successors and asaigns. As used herein the
tarma "Tenant" shall include Tenant, lts successcrs and assigna;
the words "foreclosure" and "foreclcsure sala" as used herein shall
be deemad to include the acquisition of Landlord’s astate in the
Premises by voluntary deed {or assignment) in lieu of foreclosure;
and the word "Lender" shall include the Lender herein specifically
named and any of its succeasors, participants and assigns,
including anyone who shall have succeeded to Landlord’s interest in
the Prenlzes by, through or under forecleosure of thas Mortgage.

11, AXYv - notlces, consents and othar communications pursuant
to the provicisns of this Agreement shall be in writing and shall
ba sent by reglsiared or certified mail, return receipt requested,
or by a reputable commercial overnight carrier that provides a
receipt, such as rederal Express or Alrborne, and shall be deemed
given when postmarked ‘or deposited with such carrier, as the case
may bhe) and addressed as- foliows:

If to Loender: dvtual of America Life Insurance Company
c/o rldrich, Eastman & Wailtch, L.P.
225 r'ranklin Street
Boston, MNassachusetts 02110
Attn: &, Grant Nonahon, Esq.

with a copy to: Hill & Baricw
One Internatiszral Place
Boston, Massacuusetts 02110
Attn: Charles C. Awnmrs, Esg,

If to Tenant: Fresh Fields Markets, ZIrc.
4948 Boiling Brook Pariway
Rockville, Maryland 20852
Attn: Maurice Kriendler

with a copy to: Venable, Baetjer and Howard
210 Allegheny Avenua
Towson, Maryland 21285
Attn: J. Michael Brennan, Esq,

If to Landlord: American National Bank & Trust Company
of Chicago as Trustee under Trust /
No. 116762~02
c/o Tennis Corporation of America
2020 W. Fullerton Avenue
Chicago, Tllinols 60647

250806V5
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with a copy to: Johnson & Bell, Ltd,
Sulte 2200
2422 North LaSalle Streest
Chicago, Illinois 60401
Attn: Thomas W. Murphy, Eaqg.

or to such other addreas as shall from time to time hava baoen
dtaignatnd by written notice by such party to the othar partios as
herein providad,

12, This Agrasment shall ba the whole and only agreament
batweer the parties hereto with regard to the subordination of the
Leasa and the leasehold intorest of Tenant theresurder to ths lien
or chargo «f the Mortgage in favor of Lender, and shall supersoda
and contrel any prior agreements as to such, or any, subordination,
including, wic not limited to, those previsiona, if any, contained
in tha Lease, wn’ch provide for the subordination of the Laaso and
the lsasehold iaterest of Tanant tharsundar to a deed or deeds of
trust or to a mortgsse or mortgages to he thareafter executed, and
shall not be modifisd or amended and no Provision herein shall be
walved excapt 1In wrilcing selgned by the party against whon
ariforcemont of any suci-pradification or amendment is sought.

Tha use of the neuter gendei in this Agreement shall be deemed to
include any other gender, and words in the singular number shall be
held to include the plural, whin the sense requires, In the event
any one or mora of the provisions »f this Agreement:shall for any
raason ba held to be invalid, ilizgal or unenforceable in any
raspact or in any circumstances, such. invalidity, illegality of
unenforceability shall not affect any other provision of this
Agreemant, but this Agreement shall be -construed as i{f such
invalld, 1llegal or unenforcosble provision had never been
contained herein, This Agreemant shall’ ©s governed by and
construed in accordance with the law of the Stata of Tllinois.

IN WITNESS WHEREOF the partias hereto have ploced their hands
and seals the day and year first abave written. :

elivered ¥RESH FIBLDS MARKETS, IN%.

By: f(’gygs -
Neln ¢ _
Title: ‘

Hersunto Duly Authorize

/

{Corporate Seal)

2L 0S06Y6
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LANDLORD:
Signaed, sealed

in the presends o

AMERICAN NATION
Witness:

AL BANK & TRUST
CONPANY OF CHICAGO, as Trustge
under Trust No. 116762-02

/65‘ T/ Saery By:
—-—--—M
Name
Thix lnghumant 13 oreeuton) by 1ho urdarsigned Land Tiusie, nel partenyty bul soloty ns
Troulon I 1ho anegind O tha pawiat weel Attty con

b ot Av womblond U1 61 Sech Title; ﬂ:VJOy.ﬁNSEN
ke LY RARIE)
Trvbar 1153 ontrarady LROHSHCS Q00 B IOE S O 0 Wit Bled indonablion, Hereunto Dufy Authorized
fupe gt or eangivint ool wd Fpovinni backiaedy $n e pwil ol i
Toniuns e ol 1ty by Rl W oy w3 st and ot ‘Ml,‘tf. Hoposenal ( SEAL )
Biektay o pepaonal nEpared ity o8 KAwaig b or gg! . gry BRs Bo .mnw'! o
it St ngamt the fredg oo doeount of ary wamaoly, oy, ruvosunlaliun,
SOy I, gendettiking o agreenie ol e Tivdtow In Wiy intruasmmt,

LENDER:
Signed, mea)sd and delivered NUTUAL OF AMERICA LIVE INSURANCE
in the presenze af: COMP
Witneas;

Byt

Wltnagy,

, A7
Namai Dolorod J; Morr (Bagy
Titll:lhwuldunteuutﬁﬂo

Mereunto Duly Authorized _ ...
Mitual of Amorie

& Caplenl Management © '
(SEAL) I gamant Corp

24+ 0S06F6
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STATE OF MAR{LANY

COUNTY OF fMOnNTioMuRt] ;

I, M&Uﬂxt@ KW\NGLWL, a Notary Public in and for said
County, in the State aforesaid, do hereby ce_z_'i:ify that
Mz O r _ERGS DT , and !lltg, p_ﬁuakrg
_ A ALS) of Fresh Fialds Markets,
Inc., perscnally known to me to be the sama persons whose nare are
gubscribed to the foregoing instrument as such Pm?w
and ICYUTTATA , Appeared before me this day in perscon and
acknowledged that they signed and delivered the said instrument as
thelr swr free and voluntary act and as the free and voluntary act
of sald corporation, for the uses and purposes therein set forth
and the £3i8 Tivew Murei-+) then and there acknowledged that
_ha, as cveétodian of the corporate seal of the corporation, did
affix the corpurate seal of said corporation to said instrument as
his own free and voluntary act and as the free and voluntary act of
said corporation ror the uses and purposes therein set forth.

Given under my ‘hand and notarial seal thie _30rc__ day of
gﬁ“t@mm; 1994,

———

Notary Public

My commission expires:

MARYLAND
PUBLIC STATE OF MARTLANS

1Y PUBLIC
rﬁ%mm\ulcn Expites by 11, )
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STATE OF )
) §8
COUNTY OF )
I, & ‘-ﬂﬁQWENw , a4 Notary Publiec in and for said

Count '1i the state aforesald, do heroby cer at

v o e mg“"*}_,u ‘;'wnhmugyand &'Pégofy%t} hasprzyk

pRib! of American National Bank &
Trust Company of Chicago, as Trustes under Trust No. 116762-02,
parsonally known to me to be tha same persons whose nane are
gubgeribed to the rorago ng instrument as asuch iwsos. o oty
and __ AGSISTANT SECRET.\RVappeared before me thig day in person an
acknowisriged that they signed and delivered the said instrument as
thair owr frea and voluntary act and as the free and voluntary act
of sald corporation, for the uses and purposes therein saet forth
and the salrdhSSICTANT SUCRTTARY then and there acknowledged that
_he, as custudizn of the corporata seal of the corporation, did
affix the corperate seal of sald corporation to sald instrument as
his own free and voluntary act and as the free and voluntary act of
sald corporation f~¢ the uses and purposes therain set rorér.
' aer 403 188

Given under my hand and notarial seal this %“Tl'ﬁ day of

, 1994,

[ 4

L )
- '.; ) ’ ' 4
{ .'-\A/ ;2)-" .Jﬂ‘u'ﬁlf J"‘-'U-‘/L( '
Notary Public

My commission explres:

Poroqrt e N ‘a-
' : H PRI RS B S T |
3o brpitas Dy et
L AR r'v\l""'o‘l)l'-)’l.\l.i‘(“(‘1)“'4’\"

H
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state oF Newy YORK ;
county of New NORE. |
1, S - ' , & Notary Publlec in and for said
County, in  tha soaid, do horoby cortify that
'Pmn(c?b,z. MoLriccan b ¢co ; and ;ﬁzeqjmu'ﬁ
ey ) . of Mutual of AmoFloan Capital
Managwhent Corporation, Porsond nown to no to bo the came porsons
waoqo namo ‘are subsoribed to the foragoing instrument aa such

ALDE O Y L& and X8 ; , appeared before ma this
ay In peigson and acknowlddge ay signed and delivered the
gald instovaent ags thoir own frao and veluntary act and a8 the freo
and voluntacry act of said corporation, for tho usas and purposas
thaerein sot Izrth and the said (KL 1AL then and there
acknowlaedged thac‘%hn, as cuntodian of thp corporato sonl of the
corporation, did rftix tha corporates seal of sald corporatien to
said instrumant za hia own froa and voluntary act and as the froe
and voluntary act of sald corporation for tho usaes and purposes
thoroin sot forth,

on undor my hand (a4 notarial scal this hjéufi__ day of

]
_Qt‘gﬂ po , 1994,

MY commisaion ﬂxpirna: SaAN GENICEVETCH

Thoanh 23,19k hoi 4 o o

Qualifing 1 Quenns County
Cammismon Expiopatarch 2319905
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EXHIBIT A
LEGAL DESCRIPTION

ALL OF LOTS 1 AND 5, TOGETHER WITH A PART OF EACH OF LOTS 2,
3 AND 6 IN THE RESUBDIVISION OF LOTS 1 AND 2 OF OWNERS SUBDIVISION
OF LOT 12 (EXCEPT THE EAST 73 FEET THEREOF) IN ASSESSOR'S
SUBDIVISION OF THAT PART OF THE SOUTHWEST QUARTER OF SECTION 10,
TOWNSHIP 40 NORTH, RANGE 14 EAST OF THE TRIRD PRINCIPAL MERIDIAN,
BOUNDED AND DESCRIBED AS PFOLLOWS:

BEGINNING AT THE INTERSECTION OF THE SOUTHWESTERLY LINE OF
ELSTON AYENUE (66.00 FEET WIDE) WITH THE SOUTHEASTERLY LINE OF
LEAVITT STRERT (66,00 FEET WIDE) AND RUNNING

THENCE &ICUTHWESTWARDLY ALONG SAID SOUTHEASTERLY LINE OF
LEAVITT STREEY, ~ SAID SOUTHEASTERLY LINE  BEING ALSO THE
NORTHWESTERLY LINE OF SAID LOTS 1 AND 2, A DISTANCE OF 401,45 FEET
TO A POINT WHICH 180,00 FEET SOUTHWESTERLY FROM THE NORTHEASTERLY
CORNER OF SAID LOT 2;

THENCE SOUTHEASTWAROLY ALONG A LINE WHICH IS8 10,00 FEEY
SOUTHWESTERLY FROM AND PARALLEL WITH THE NORTHEASTERLY LINE OF SAID
LOT 2, A DISTANCE OF 314,93 FVEET, TO A POINT OF CURVE IN SAID
PARALLEL LINE;

THENCE CONTINUING SOUTHEASTWARDLY ALONG A SOUTHEASTWARDLY
EXTENSION OF LAST DESCRIBED PARALLEL LINE, A DISTANCE OF 117,07
FEET TO A POINT 432.00 FEET SOUTHEASLTES#LY FROM SAID SOUTHEASTERLY
LINE OF LEAVITT STREET;

THENCE NORTHEASTWARDLY ALONG A LINE WHICH 15 PARALLEL WITH
SAID SOUTHEASTERLY LINE OF LEAVITY STREET, & OTSTANCE OF 400,95
FEET TO AN INTERSECTION WITH SAID SOUTHWESTERLY  LINE OF ELSTON
AVENUE, AND

THENCE NORTHWESTWARDLY ALONG SAID SOUTHWESTERLY LINT OF ELSTON
AVENUE, A DISTANCE OF 432,01 FEET TO THE PQINT OF BEGIMNING, IN
COOK COUNTY, ILLINQIS.

CONTAINING 173,302 SQUARE FEET (3,9785 ACRES) OF LAND, MNJ:E OR
LESS.

PERMANENT INDEX NUMBERS: 14=-30-319-0206
14-30~319-028

This Document Prepared By and After Rocording Return to!

Jaime Skurnick, Eaq.
Katten Muchin & Zavis

525 Weat Monron N
suite 1600 A
Cchicago, IL 60661 ﬁ%h
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