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COVENANTS, CONDITIONS AND RESTRICTIONS AGREEMENT

. THIS COVENANTS CONDITIONS AND RESTRICTIONS AGREEMENT
("CCR") is made and entered into as of the 3¢ day of November 1994, between
COLE TAYLOR' BANK, an fllinols Banking Corporation ("CTB"), and AMERICAN
NATIONAL BANK' AND TRUST COMPANY OF CHICAGO, not personally, but solely as
Trustee. under Trust Agreement dated Decernber 1, 1991, and known as Trust No.
114854-06 ("Trust No, 1"), and not personally, but solely as Trustee under Trust
Agreement dated’ September 1, 1994, and known as Trust No. 118772-06 (“Trust No,

S 2" Trusl N2, 1 and Trust No, 2 are collective[y raferred to herein as "Developer"),

WITNESSETH:

: . WHEREAS, CTi5is the owner of & certain tract of land (the "CTB Tract") Iegelly
‘descrrbed In Exhibit A attacihid. hereto and conlaining the conlemplaléd improvements

-  identified on Exhibit'C (the "Siia P lan") attached hereto; and

WHEREAS Trust No, 1 is ttie o'wner of a certain tracl of land (“Parcet No. 1)
legally described in Exhrbrt B-1 attached hereto and Trust No, 2 is the owner of a
. certain tract of land ("Parcel No, 2") legally 'describad in Exhibit B-2 attached hereto,

- which tracts are ad)ecent to. and contiguotis with the CTB Tract (Parcel No. 1 and
"'Parcel No. 2 are collectively reférred: to herein 25 tne "Developer Tract"); and

o WHEREAS the. CTB Tract and the Devetoo..r Tract comprlse a portion of the
shoppmg center Ioceted in Broadvrew lllinois and cnmrnonly known as Broadview

ke  Village Square (the "Shoppirig Center"); and-

. WHEREAS, the srgnatorles hereto intend to develop ~and operate their
respectwe Tracts in conjunctron with each other as integral parts of & retail shopping
_ comple:;: and in order to effectuate the common use and operafion therzof, they desire

toenter into-certain covenarts and agresments as a part of a general plar,

NOW THEREFORE in consrderatron of the premrses the covenants end.

: -I‘-;_"a‘g'reements herernafter set forth and in furtherance of the parties’ understandlng, it is
o agreed as follows

. - CADATAWYINWORDWMS ABROADVIEWADEAICCR DOC .
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'EEI. (CLE L
EF!MTION

. - 11 Commence _ Constructlon. “Commence  Construction" or
"Commencement of Construction" shall mean with res;:ect to-any building on the CTB
Tract,.the pourmg of the foundatton and the foottngs {herefor, and with respect to any of
the other Work,'the actial beginning of the process of construction on the CTB Tracl.

1.2 o:mptetnon of _Construction. "Completnon of Construction" or
"Complete CO'—s* Hctton“ shall'mean the earlier of when (a) CTB opens for business

| ,those mUmctpat or otner '1overnmentel authortttes having” turtsdlctton over the CTB
'fTract

1, 3 Occugant "Occupar l" shetl mean eny Person from time to time entitled
to the use and occupancy of any portiei of a buttdmg in the Shopping Center under an
ownershtp right or any leass, sublease, licanse, concesston or other similar agrasment.

14 Ogerato "Operator“ shall méa: *he Person wha maintains and operates
the: commcn area'of the DeveIOper Tract. Hitfinan Shaffer Associates, Inc., an lliinois
corporation, is the initial Operator,

- 15  Party. "Party" shall mean each s;gnator / hereto and, after compliance
with: the nottce requsrements set forth below, their respective_successors and assigns
who become owners of any portion of their respective Tratts  Each Party shall be
liable for the, performance of all covenants, obligations and undertakings herein set
forth; wth‘ respect to its respective Tract which accrue during the perfod of such
ownershtp,‘ and such habtltty shall continue with respect to any portion-iransferred until
the notice’ of transfer set forth below is given, at which time the transie; r-ng Party's
_ ltabtltty for obttgattons shetl termtnate A Parly transferring all or any poition -of its
~interest in‘its respectwe Trect shall gtve notice {o all other Parties and the Operator of
such transfer and'shall’ tnclude therein at least the fotlowmg information:

(iy - the name and address of the new F'art'y;” and

(ti) " a copy of the tegal descrrptton of the portion of its Tract transferred.

| lt a Tract IS owned by rnore than one Person the Person or Persons holding at least

' .number to represent atl owners of the Tract. and- such desrgnated Person shall be

£ & DATAWINWORDHSADROADVIDRAWNCCR DOC
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deemed the Party for such Tract, Until fhe notice of transfer is given, the transferring
Party shall (for the purpose of this CCR only) ba the transferee's agent.

Nothing. contained herein ‘to the contrary shall affect the existence, priority,
: vahd:ty or enforceablhty of any lien permltted hereunder which is placed upon the
transferred portion of the Tract prior to receipt of the notice.

1.6 Person "Perscn" shall .mean. any individual, partnershlp, firm,
assocaataon corporatmn trust or any other form of busmess or government entity,

o ' ons. "Plans and Specificatians" shall have the
| meaning se! forth in Secuon 3.1(A) hereof

.18 Tian "Tract" shall mean thal pomon of the Shopping Center owned by a
Party.
1.9 Unavoid kie Delays, "Unavordable De!ays" shall mean delays caused by
the followmg reasons;

- (A) Governmental ordi: nances or. edicts Includmg, but not limited to, CTB's
fallure to obtain permlts necassary fo Commence Construction provided that CTB
- 'dlllgently uses ‘commercially reasunable efforts to obtain such permits in a timely

manner,;. .

(B} Govemmental rationlng or-allouation of materials;

{C) Adverse weather condmons

D) Strikes lock-ouls,” ﬂres acts” of God, disasters, riots, delays in
transportatlon shortage of Iabor matenals or any u*her cause beyond the reasonable

B contro! of the party @sserting such: delays

- {E) Delays resultrng from’ the fallure of Dexeioper to perform timely its

bbhgataons hereunder or .
_{F) Delays resultmg from the dlsagreement betwesr the Approving Parties

‘ under the Center OEA."

1 10 Work “Work" shau have the meaning’ s6t forth in Sectior, 3,1 !A) hereof.

ARTICLE 2
COORDINATION WITH CENTER OEA

, 21 Center OEA. CTB and Deve!oper agree that each intend that CTB
-_ become a Party to that certain. Operatron and Easement Agreement dated as of July

20.. 1093 made by and between Developer and Dayton Hudson Corporation and
recorded. wnh the Cook County Recorder of Deeds, as Document Number 93703155

o (the' "Center OEA" wnth ‘respect to the CTB Tract. Develaper shall take all actions
T _descrabed in Sechon 1.14 of the (‘enlar OEA wilh respect to CTB becoming a Party

* CAATAWIINORDHSABIOAIVEMOMICCR 0OG

SE596

ed
E 4

o




UNOFFICIAL COPY




FIL

- thereto and’ shali provrde CTB wrth evidence sufficient to demonsirate such actrons
have been taken within five (5) days thereof.

.22 Confligt; Except -to the extent expressiy modifled by the terms of this
CCR, the partres agree that the operation and development of the CTB Tract shall be
governed by. the Center OEA:; provrded however, that to the extent this CCR imposes
ob!rgatrons which are more restrictive than those contalned in the Center OEA, said
provisions of this CCR shall contral, and to the.extent this CCR imposes obligations
which are less restrlctive than those contalned In the Center OEA, said provisions of
the Center OEA shal| conlrol Any. f‘aplia[lzed term not defined herein shall have the
definitior: atiribtited ta suchterm in the Canter OEA.

23 Waintenance. In lieu of any Common Area Maintenance Costs and
Admrnrstratwe I-Eee as defined in and pursuant to the Center OEA, CTB shall pay to
_ Operaior without eer’u"llon. set-off or prior demand, as its contribution to costs and
expensas for commeri utifily lines and the repair restoration, improvement and
ma!ntenance (rncludrng vaihisut . lrmltatfon, paving, snow removal, slriping, sweeping,
hghtmg, utmtres traffic supervisian, security personnel and landscaping) of the ring
road.and:entrances to the Shr.,;:p g Center, the annual sum of Three Thousand and
No/100 Doilars ($3,000.00) ( the “izintenance Charge"). The Maintenance Charge for
the initial calendar year shall be dus and payable on the date hereof and shall be
. prorated based on the number of days I'l the perlod of ownership, The Maintenance
Charge for all subsequent calendar years s!iall be due and payable on or before the
tenth (10th) day of each January thereafter, zac will be increased al the end of each
calendar year in the same proportion that the Consumer Price Index for Urban Wage
Earners and Clerical Workers for metropolitan Chirzgo, Hinois as published by the
Bureau of Labor Statistics of the U.S. Department of Laibor {hereinafter referred to as
the “CPl“) as last reported prior to the end of the calenaar year, has increased above
the' CPI as last reported. in the month of December of the piesading calendar year.
Each such increase shall be rounded to the nearest hundredty ¢f a dollar, and the
Marntenance Charge, as increased, shall be set forth in a notice delivered by Operator
to CTB on or before the fifth (5th) day of January of each calendar yeer, 12TB shall pay
the. Mamtenance Charge, as rncreesed as ‘hereinabove provided. If at’2ay time the
CPI sha“ be substantlaﬂy revised or shall no longer be published, the Inde p.rbhshed
. by the- Bureau of Labor Statistics, or successor or similar agency then in eXictence,
which, shall be most nearly equivalent thereto shall be used, after making any

adrustments necessary {o achieve the maximum degres of comparebslrty

. Developer hereby mdemmﬁes defends and agrees to hold CT B harmiess from
and agarnst any and all damages rt may suffer as a.result of CTB being forced to pay

any". Common Area Marntenance Cost or Administrative Fees, as such terms are.
S jdef' ned in the Center OEA.

- CABATAWINWORDHSABROADVIEWIGACH DO
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31 General Reguirements,

(A)  Developer and CTB acknowledge and agree that the Developer and other
persons owning or occupying the Shopping Center, portions thereof or other property
adjacent to or in close proximity lo the Shopping Center from time to time have an

~ interest in'the manner in which all property within, adjacent to or in close proximity fo

. CADATAWINWORDIHEARNOADVIEWO00AICCR DOC

the Shopptrg Center is developed. Accordingly, Developer shall have the right to
review and apriove any and all plans for the construction, reconstruction, replacement
or modificatior: of any buntdtng or other improvements on the CTB Tract to confirm that
such lmprovements ars compatlbta with.and will not adversely affect other portions of
the Shopping Center with respect to, without limitation, matters of signage, architeclural
compatibility, dtilities, trafiic circuletton parking, emergency access, landscaping and
similar matters that could have-an impact on other portions of the Shopping Center,
provided that such approvat by Developer shall not be deemed to be an assumption of
responsibttrty by Developer for the azcuracy, sufficiency or propriely of the Plans and
Specifications (as such term is hereiizfter deflned) or a representation thal the Plans
and Specifications’ prowde for construciior of improvements that comply with applicable
laws, rules, ordinances or regulations. ‘Developer agrees that in the event of any
conflict between the requirements of this CCR, (ne Center OEA and any applicable law,
the: requ;rements of such applicable law shall govern and control. No later than sixty
(60) days prior to the Commencement of Constructiun (as hereinafter defined) on the
CTB Tract. or any portion thereof, and no later than sixty (60) days prior to the
commencement of any reconstruction, replacement or mozification of any building or
other mprovement located on the CTB Tract including pawt 3 ,radlng, or tnstaltatlon

four (4) coptes "of a preliminary design showing the placement of any and all buildings,
parking access points and landscaping. No later than forty-five (45} days prior to the
Commencement of Construction on the CTB Tract or any portion theree!, and no later
than forty-ftve (45) days prior to the commencement of any reconstruction, raplacament
or modification of any building or other improvement located on the CTB tiant, CTB
shall submit to Developer or Developer's designated representative four (4) complete
sets of its. schematlc site plan or plans showing the following: (i) the location of any
buﬂdmg (i) parklng facilities and areas, and related improvements (including Ingress
and egress, curb cuts, traffic flow, signage, site lighting, curbs and parking ratio); (iii)
the location, and nature of decorative features including landscaping, planters and
benches: (iv) setback lines; (v) buutdtng height and building area; (vi) schematic
archltectural and ‘engineering plans (vii) grading’ and drainage plans; and (viii) outline
floor plans of the butldtng sheil of any and all bulldtngs to be consiructed on the CTB

-Tract showmg prlnc:pal exterlor dlmens:ons extenor dESIgn concept, the exterior

matertals and the- basnc exterlor palnttng, canopies; truck court shielding, rooftop

T ':-‘*G—" ;5-?8
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soreenrng, and any and all exterior burtdrng signs or olher signs conlemplaled for
location on the CTB Tract. All of the abovementioned plans are hereinafter referred fo
as the "Plans and Specifications’ and {hose items. specified or depicted in the Plans
and. Specrl“ oatrons shall be referred to in this CCR as the "Work". When the basic
~ design is complete, but no later than twenty (20) days prior (o the Commencement of
- Conslruction, CTB shall also submit an artisl's rendering of the proposed development
(or photograph of similar building) to Developer.

(B) Within twenty (20) calendar days after Developer's receipt of the Plans
and Speclfroatlons as hereinabove provrded Developer shall nolify CTB whether the
Plans ard Specificatlons are .approved or.disapproved. Disapproval of any part or
poriion of the Plans and Specifications shall be In writing and shall set forth the reason
or reasons for such. disapproval. Developer shall at all times act reasonably and in
good faith in app: oving or dssapprovrng lhe Plans and Specifications.  Should
Developer fail to appicve or disapprove the Plans and Specifications in writing within
sald twenty (20) day perrod then Developer's approval shall be conclusively presumed
to have been granied, CTB siiall revise its Plens and Spacificalions to incorporate any
and all changes as may reascianly be requested {o secure Developer's approval and
shall deliver four (4) completed-copies of the revised Plans and Specifications {o
Developer, which revised Plans anc Spacifications shall be subject to all the provisions
of this Section 3.1 and which shall b, submiited to Developer in the manner herein
provided, Developer shall make a good jalth effort to respond 1o all resubmissions of
the Plans and Specifications within len (10) bUsIness days after their receipt, but in any
event, Developer shall respond within twenty (20) calendar days after their receipt.
Should Developer fail to approve or disapprove Ane resubmissions of the Plans and
Speorf” cations.in wrrtrng within said twenty (20) dav/zeriod, Developers approval shall
be conclusrvely presumed to'have been granted Unle ;s approved in accordance with

 the mmedrately preceding sentence, Developer's appioval of the Plans and
: Speorl" cations' shall be evidenced by. its initialing one (1) topy thereof and returning

same to CTB.

(C)  Without lrmrtatron of any other- provision hereof, it is furter understood

that the CTB Tract shall be developed using similar building materials @it compatible

archlteckural concepts as are used in other buiidings in the Shopping Cerier and that

Developer shall retain architectural approval over the entire development oi-tne CTB

- Tract; The sale, of the CTB Tract, or any part thereof, shall in no way be deemed to
preclude Developer from: exercising its approval rrghts of Plans. and Specifications prlor‘ﬁ
to the commencement'of any and all construction on the CTB Tract. t ?
- (D) Reference is made to that certain document prepared by Developer and fl?'
known as "Penpheral Land’ Minimum Standards" and kept on file at the offices of L

, Developer a copy of which has been delivered to CTB. CTB agrees that any and all

R development on the CTB Tract shall be subject to the terms and.conditions contained in

R the Perrpheral Land Minimum Standards, vvhrr'h are hereby incorporated by reference.

L CADATANW/NAORDN ISABIOALIVIE0MHCCR DOC
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32  Construction by CTB,

o Subject to Unavoidable Delays CTB agrees lo Commence Construction no later
than April 1, 1995 and Complete Conslructlon on the CTB Tract and commence
Purchaser's Intended business. aclivitles thereon no later than January 2, 1996, In the
evant of any Unavaidable Delays, the time to Commence and Cemplete Construction
on the CTB Tract shall be extended by the period of such Unavoidable Delay. CTB's
construction shall be done in a good and workmanlike manner, in substantial
compliance with the Plans and Spacifications and shall meet the requirements of all
applicable lews and ordinances of all govemmenlai bodias having jurlsdiction over the
CTB Tract. TB will utilize compatible labor in the construction of the Work, and the
construction wili he done so as (o minimize any interference with the operation of the
Shopping Canier znd the other slores (ocated in tha Shopping Center. At leas! fifteen
(15) days prlor to tha 1tlcipeled Completion of Construction, CTB shall provide notice
to Developer of the aniicipated date for Completion of Construction, Wiihin seven (7)
business days thereafter, Developer's project architec! may inspect the Work and notify
CTB that, in Deveicper‘s Judgmant, the Work is not substantially completed. If such
notice is not ‘given by Developar wnthtn such seven (7) day period, the Work shall be
deemed to be substantially compicis:, In the event that only a temporary certificate of
occupancy is"available, at the time inet CTB substant;ally completes the Work, CTB

o agrees to. supply Developer with'a perma; ient cartificate of occupancy when the same
o s available.”

3.3 | Regurcﬁase' Ogtio

(A) !n the event that censtruc!icn is not commenicad or completed on the CTB
Tract within the perlcd Speleled herein, as extendea due, 1o Unavoidable Delays,
iDevelcper may, at its option; repurchase the CTB Traci-at the purchase price

__‘ hereinafter determined.

(B)  Inthe event Commencement of Construction has net occurrizd on the CTB

'Tract within- the . penod specfﬂed in ‘Section 3.2 above, the purchase price shall be’

equal to .the_purchase. price’ paid by CTB to Developer for the CTB“Tract { the
*Unimproved Purchase Price").

(C) In the event Commencement of Constructlon has occurred on the CTB
Tract within the period specified in Section 3.2 abovs the purchase price shall be the
fair market value of the CTB Trac!, including any improvemenits thereon, (collectively,
the "Property") as determined by CTB and Developer by mutual agreement. If CTB and
Developer are unable to agree on the fair market value within thirty (30) days, then
Developer shall deliver to CTB; not later than sixty (60) days thereafter, an appraisal of
the fair market value of the CTB Tract, (the "First Appraisal®). The term “fair market
value“ shall mean the value for the CTB Tract whlch an unrelated third party would pay
assum:ng that the CTB Tract is scld in an “as-is" condition free of all liens and

o ANARWOHDVSANROAVIEBIDGACER mc'_ o
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enoumbrances The purchase prlce for the Property shall hereinafter ba referrad to as

' the "Improvéd Purchase Price.”

(D)  If the foregoing appraisal is acceptable to CTB, the fair market value set
forth therein shall be deemed to be the "fair markel valug" of the Property for purposes
of this CCR, If the foregoing appralsal Is not acceptable to CTB, CTB shall obtain an
appralsal (the "Second Appraisal’) on the same terms and conditions and deliver same
to Developer within sixty (60) days following recelpt of the appraisal obtained by the
Developer. If the fair market vaiue of the Properly set forth in the Second Appraisal is
more thar 890% and less than 110% of the fair market value of the Properly as
delermlneo ry the First Apprelsal then the fair market valus, for purposes of this CCR,

- shall be the a-ithmetic mean of the velues set forth in the First Appraisal and the

Second Appraisal.

-~ (E) If the @&ir merket vaiue of the Properly determined in the Second
Appraisal is less than 90%, or more than 110% of the Appraisal, then the appraisers
who prepared the First Appraisal and Second Appraisal shall select a third appraiser
whd shall prepare an appréisa (the "Third Appraisal') on the same terms and
condltrona set forth above, and treé jair market value of the Property, for the purposes of
this CCR, shall'be the arlthmetlc masrof the two closest values set forth in the three
appraisals, which value shall be final 81d binding upon the parties,

(F)' For purposes of the foregoing, . the term "appraisal’ shall mean an
appraisal prepared by an M.ALI appraiser urizlaled to Developer or CTB who is

- famillar with shopping. centers in the Chicago, Il inols melropolitan area. Each parly

shail beer the cost of the appralser which it seleci; and the cost of the third appraisal

- shall be paid equally by the parties.

- (G n the event that Developer elects to repurohese tha CTB Tract as herein
above prowded CTB agrees to convey good and marketable tile o the CTB Tract in
the same condition as when the CTB Tract was conveyed by Developer to CTB, free
and clear of any and all fiens-and encumbrances not present upen the-Canveyance of
the CTB Tract from Developer to CTB (the “Unpermitted Exceptionis”), provided that, if
CTB.is unable to obtain the release of any Unpermitted Exception of an asceriainable
monetary amount (mcludlng through the payment of a portion of the sales proceeds at
closmg), Developer may elect fo take title subject to such Unpermitted Exception

“recorded against the CTB Tract, and such repurchase price shall be reduced by

deductlng the amount of any and all. Unpermlttecl Exception not otherwise released.

" The. foregomg shall not be deemed to require Developer to take title subject to

Unpermltted Except:ons should Developer elect to exercise. its aption to repurchase the

© CTB Tract free and clear.of any and all Unpermttled Exoepllon s nor shall Developer be
, requnred to become personally obligated for such Unpermitted Exceplions.

34 lgnag Wllhout Ilrmtlng any other provision hereaf or in the Center

OEA Developer acknowledges that pursuanl to the Cenler OEA (bul subject to

c 505756
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Developer § approval as hereinafler provided), CTB is entitied to erect an identification
- sign on'each of the exterior walls of the buliding it occupies. Without limitation of any
_other’ prowsron hereof or in the Center OEA, the following restrictions are agreed to by

CTB:

() No pylon stgn shall be permitted on the CTB Tract; and

(i)  No sign shall be permitted upon the CTB Tract unless such sign
has been first. approved by Developer as part of the approved
Plans and. Spectﬁcatrons or otherwise approved by Developer.

RTICLE 4

TAX.INCREMENT FINANCING

4.1 Taxlicrement Financing, CTB acknowledges that Developer and
the Vt!lage of Broadwew lhincls (the "Village"), have entered into a Redevelopment
Agreement (the “Redevelopme it Agresment") with respact to a TIF Redevelopmenlt
_ Project Area (as defined in the Redavelopment Agreement) and that the CTB Tract is

located. within_said Redevelopmeni Project Area and is therefore subject to the
prowsrons ‘of the Redevelopmant Agreainient, CTB acknowledges that after exhausting
all of its rights to appeal and contest Cook Counly Assessor's original proposed
assessed value for the CTB Tract, the teai estate tax bill for the CTB Tract is
reasonably anticipated to be not less than $4.50 ner square foot of building area (the
"Base Taxes"). CTB accordingly agrees fo pay the Base Taxes as they become due
and owing. The Redevelopment Agreement also provides that all users of the property
within the Redevelopment Project Area shall author'ze the release of sales tax
rnformatton to the Village for the businesses located inine Redevelopment Project
Area; ccordmgly, CTB agrees to authcnze the Village to uhigin the release of such
o ;mformat n}:ifor all busmesses located in. the Redevetopmen Project Area on an
: "aggregate‘basrs but not separately for CTB 5 bus:ness

ART!CEE" 5

e 51 Prohrblted Uses Wrthout hmltmg any. other, prowsion hereof or in the |
: Center OEA the following't uses ‘shall not be’ allowed on the CTB Tract

(l)” A pet or,pet suppfy store. o

(i) . Afullline ggods. store;:

(i) A homextmp ment oryhardware store
(iv) A supermarket or grocery store;”

7 CAATAWINWORDIHSABROAGVIERDEAGER DOC
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(vi A bakery or delicaleesen except as an incidental use to &
~ restaurant;
(vi) - Astore eelling fresh er frozen maat, fish, poultry or produce for off-
~ prernises consumption;
(vity A store selling beer, wine or other alcoholic beverages for off-
) premlses consumpnon.
(viii) A restaurant whose prrncipel business is the sale of pizza for on-
site and off-srte consumption;
(ix) the.saleof eutomobile parts or services; or
(x) the operation of a deep discount’ drug:store or any other business
whrch dees more than‘ten percent (10%) of its volume In cosmetics
and fragrances .

VACANT BUILDINGS

| 6.1 Repurchase, .In the event the Occupant of the CTB Tract ceases to
- operate its business thereon for & rariod of nine (9) consecutive months, Developer
shali -have the right to repurchase i@ Property at the Improved Purchase Price as
determined In accordance with Section 3.5 hereof. Such right shall continue for forty-
five: (45) days after the explration of said nina (9) month vacancy period, Developer's
failing: to notn‘y CTB in writing of its desrre to zxercise such repurchase right shall be
- deeméd a wawer of such right provided howavar, that in the event the Property
SR remarns vacant Developer shall: agam have such r.ghi during the last forty-five days of
Tl each six: rnonth periad thereafter

ARTICLE7

MISCELLANEOUS

7.4 Default.

56

. _ (A) The occurrence of any one or more of the fol!owrng events shall constltuie- ‘,Q
a material defalilt and breach of this CCR by the non performing Party (the "Defaulting i
Panyn) (a g

L)

0 The failure to make any. payment requ;red to be made hereunder
within ten (10) days of the due date, or

(ii) The farlure to observe or perform any of the covenants, conditions
or oblrgatlons of: this CCR, other than as described in (i) above,
wrthm thirty’ (30) days" {or such other shorter period as may

- .c;emmomsmmmmmmc
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otherwise be expressly prowded for herein) after the issuance of &
notice by another Party (the “Non-Defauiting Parly") specifying the
nature of the default claimed.

- (B),  With respect to any. defaUlt under Section (A) n) above, any Non-
Defaulting Party shall have the right, but not the obligation, to cure such default by the
payment.of money of. the performance of some other action for the account of and at
the expense of the Defauitlng Party; prov:ded however, that in the event the default
shall constitute an emergency condition, the Non-Defaulting Party, acting in good faith,
shall have the right to cure such default upon such advance nolice as Is reasonably
poseible under the circumslances or, if necessary, without advance notice, so long as

‘notice is giver: as soon as possible thereafter, To effectuate any such cure, the Non-
Defau!tmg Par'y shall have the right to enter upon the Tract of the Defaulting Party (but
not into any bundn W to perform any necessary work or furnish any necessary materials
or services ta cure the defailt of the Defaulting Party, Each Party shall be responsible
for the default of. its Cucuoants In the event that any Non-Defaulting Party shall cure a
defaun the Defaultlng Party ahalt ralmburse the Non-Defaulling Party for all costs and
expenses mcurred in connecho;. with stich curative action, plus interest as provided
~ herein, within~ ten (10}, days of receapt of demand, together with reasonable
' documentataon suppomng the expeno:t' Ares made,

- {C) Costs and expenses accrung ‘and/or assessed pursuant to Section 7.1
(B) above shali constrtute a lien against thie Defaulting Party's Tract, The lien shall
attach and takeeffect ‘only upon_ recordation of a claim of lien in the office of the
Recorder of Deeds of the Couniy of the State inwkich the Shoppmg Center is located

_ by the Party makrng the claim. The claim of lien shz:include the following:

(i) . The name of the Iien claimanl

(i) A statement’ concernlng the basls for #he clalm of lien and
identifying the lien claimant as a curing Par.y,

(iiy An ‘dentsftcahon of the owner or raputed wnerof the Tract or
interest therem against which the lien is claimed;

{iv) A descripﬂon of the Tract against which the lien is cieimed;

(v) A description of the work performed which has given rise to the
claim of lien and & statement itemizing the amount thereof; and

(viy A statement that the lien is claimed pursuant to the provisions of

this CCR, recmng the date of recordation and the recorded

daocument. number hereof, The notice shall be duly verified,

ackriowledged and contain a certificate that a copy thereof has

been served upon the Party agamst whom the lien is claimed, by

personal service or by manhng pursuant to Saction 7.4 below. The

lien so claimed shall attach from the date of recordaiion solely in

the amount. clarmed thereby and may he enforced in any manner

allowed by law, mc!udmg, without fimtation, asuit in the nature of a

suif to fcreclose a mortgage or mechemcs nen under the

L CDATAWINYORIUSABROAIEMMIBACCR [0
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appllcable provrsrens of the law-of the State in which the Shopprng
Center is localed.

(DY No waiver by any Party of any default under this CCR shall be effactlve or
binding on such Party uniess made in wriling by such Party and no such walver shall
be implied from any omtssion by a Party to take action In respect to such default. No
express writlen walver of any default shal! affect any olher default or cover any other
period of time other than any default and/or perlod of time specnfted in such express

- waliver. . One or more writfen walvers or any default under any provision of this CCR
shall not be deemed tobga waiver of any subsequent default in the performance of the
~same provicion or any other term or provision contained in this CCR,

(E) E7ch Non- Defauttrng Party shall have lhe right to prosecule any
proceedings at law'or.in equity against any. Defaulling Party hereto or any other Person
violating or attemptmf' io violate or defaulling upon any of the provisions contained in
this CCR, and lo reccver damages for any such viclation or default. Such proceeding
shall include the right to test-ain by injunction any violation or threatened violation by
another of any of the terms, covenants or conditions of this CCR, or to obtain a decree
to compet performance of any such ‘erms, covenants or conditions, it being agreed that
the remedy at law for a breach. of ariy stich term, covenant, or condition (except those,
if any, requiring the- payment of a liquicaied sum) is not adequate All of the remedles
permrtted or available to a. Party under this CCR or at law or in equity shall be
. cumulattve'_and not. atternatwe and rnvocat on of any. such right or remedy shall not

o \constitute.,_a; walver. or. election ‘of remedies. &ith respect to any other permitted or

- avallable right of remedy,
.72 Interest

" Any time a Party or Operator shall not pay any sur payable hereunder to
' another wrthln flfteen ( 15) days of the due date such delinquent Party or Operator shall
- thereafter pav mterest on ‘such: amount to and. including the date such payment is
recelved by the Persen ‘entitied thereto at the lesser of

(i) The htghest rate permitted by law to be paid on such type of
obligation by the Person obligated to make such payment or the
Personto whom such payment is due, whichever is less; or

(i)  Three: percent '3%) ‘per. annum in’ excess of the prime rate from
time to t|me publtcly announced by First National Bank of Chicago
or its’ suecessor

73 Esteppel-Certsﬁcate.'

- Each Party and Operator agrees that upon the wntten request (which shall not
be mo'e frequent’ than three (3y trmes during any calendar year) of any other Party or

o CADATAWINVORI SSATROADVITA0SHCCR DG
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T Operator such’ party will issue ta such Persoﬁs prospective mortgagee or SUCCOsSar,
an estoppel certificate stating 1o the best of the Issuer's knowledge that as of such date:

(i) whether it knows of any default under this CCR by the requesting
Person, and if there are kiown defaulls, specifying the nature
thereof, = .

(i)  whether this CCR has been assigned, modified or amended in any
way by it and if so, then stating the nature thereof; and

(i} whether this CCR is in full force and sffect.

Such statemant shali act as a walver of any claim by the Person furnishing it o the
extent such i"'rn s based upon facts contrary to those assarted in the statement and
to the extent 1% claim s asserted against the addressee of the estoppel certificate
without knowledge af facts to the contrary of those contained in the statement, and who
has acted in reasonable reliance upan the statement, Notwithstanding anything to the
contrary, the' issuance <i_an esloppei certificate shall in no event subject the Person
furnishing. it to any. habn*v w“lalsoever notwrthstandrng the negligent or otherwise
rnadvartent failure of such Person ‘o disclose correct and/or relevant information,

74 Nofices,

All notices, demands and reqursts (collectively the "notice") required or
‘permitted to be grven under this CCR must lie'in writing and shall be deemed to have
been given as of the date such notice .is (.} dalivered to the Party intended, (ii)
delwered to the then current address of the Party iniended, or (i) rejected at the then
current” address of the Parly lntended provided s lf,h notice was sent prepaid. The

*initial addret:ses of the Parties shall be:

CTB: Cole Taylor Barix
350 East Dundee Read
Wheeling, llinois 6590
Attn: James {. Kaplan
with a copy to: Althelmer & Gray
10 South Wacker Drive, Suite 4"UO
Chicago, Minois 60606
Atin; Robert E. Feldberger

Developer: ¢lo Hrffman Shaffer Associates, Inc.
180 North Wacker Drive Suite 500
Chrcago lllmors 60606-1612
Aty Property Manager

.| CAONTAWINWOROUSAYIROADVIEWSOBAICER (30T
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with a copy to: Richard Hulina and E. Thomas Collins
Hiffman Shaffer Associates, Inc,
180 North Wacker Drive, Suite 500
Chicago, Iilinois 60606-1612

Operator; ‘ As from time to'time designated,

Upon at least ten (10 days’ prior wrllten notice,. each Person shall have the right to
- change its address to any other address within the United States of America,

- 7.5 _Approval R ahts, Unless otherwise herein provided, whenever a
consent o approval’ (the "approval') is required, such approval shall not be
unreasonabty vitbheid, delayed or conditioned, Unless provision is made for a speclific
time period,. each resnonse to arequest for an approval shall be given by the Person to

* whom directed: wrthrn thrrty (30) days of receipt, If a response is not given within the
required tlme pertod,‘ the requested Parly shall be dsemed to have given its approvat,
Each disapproval shall be I swiling and the reasons shall be clearly staled.

7.6 Binding Effect. ~Tii» terms of this CCR shall constitute covenants

runnlng with thé land and shall 1iure to the benefit of and be binding upon the

- signatories hereto and their_respeclive successors and assigns who become Parties

- hereunder. Subject to the provtsions of Siction 2, 2 hereof, this CCR is not intended to,

modify, amend or.ctherwise change the provisions of any prior Instrument affecting the
le'\d burdened hereby.

1.7 Constructlon and Interpretation. Wrznever required by the context of
this CCR (i) the singular shail include the plural and vice versa, and the masculine
shall include the feminine and neuter genders and vice veisa; and (ii) use of the words
"rnotudtng", "such as", or words of similar import, when foi'owing any general term,
statement or matter shall not be construed to limit such stateraert, term or matter to
speon‘” C. rtems _whether or not language of non-limitation, such as “withzut limitation", or
it niot. limited to", are used with raference thereto, but. rather shall be daemed lo refer

- to all other itemis or matters that cotild reasonably fall within the broadest scape of ﬁuoh
statement terms or matter.

7.8 Counterparts_and Signature Pages. This CCR may be executed in

B eeveral counterparts each of which. shatl be deemed an original. The signatures to this.

CCR. may be’ executed and notanzed on separate pages and when attached to this
CCR shali constitufe one complete document.

596

-t

£v0.

7. g Neqatron of Partnershlp None of the terms or provrsrons of this CCR shall

be deemed to'create a ‘partnership between or among the Parties in their respective
 businesses or otherw:se nor shall it cause them to be considered joint venturers or
L "nembers of any joznt enterpnse Eech Party shall be considered a separate owner,
-7 andno Party shall have the right’ to' act.as an agent for another Party, unless expressly

‘ c,m?a\moewsmnowvm«m\cceooc-
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- authcnrlzeu to'do so hérein or by seperale written mstrument signed by the Party to be
o charged

7.10 Not a Public Dedication. Nothing herein contained shall be deemed o
be a gift or dedication of any portion of the Sheopping Center or of any Tract or pertion

thereof to the genere! public,-or for any public use or purpose whatsoever. Except as

herein specnf ca!ly provuded no rrght pnwleges or immunities of any Party hereto shall

inure ‘to the. benefit ‘of any thlrd perty Person, nor shall any third-party Person be

deemed to be a beneficiary of any of the provisions contained herein,

7.11 . Excuse. Whenever performance Is required of any Person hereunder,
such Person sr;all use all due dihgence to perform and take all necessary measures in
good felth to weriorm; provided, however, that if completion of performance shall be
delayed. at any ime-by reason of acls of God, war, civil commotion, riots, strikes,
picketing or.ather labor disputes, unavaliabllity of labor or materials, damage to work in
progress by reason of firs or olher casually, or any cause beyond the reasonable
control of such Person. iver the timé for performance as hereln specified shall be

,_appropriately e"te‘nded by'the ami ountof, the delay actually so caused. The provisions
"~ of this section shall not operate 1 excuse any Person from the prompt payment of any

monies required by this CCR.
7 12 Severabillty lnvahdation of ary of the provlsions contained in thls CCR,

| affect any of the oiher prowelons hereof or thé Arﬂhcetlon thereof to any other person

and the same shall remain in full force and effect.

7.13 Amendments. - This CCR may be amended by, and only by, & written
agreement signed by all of the then current Parties and shall be effective only when

| 'recorded inthe county and-state where the Shopping Center i3 lcated, No consent fo

the. amendment of !hls CCR shell ever be required of any Occupant or Person other
than the Parties, nor shall’ any Occupant or Person other than thie Parties have any

nght to enforce: any of the' provisnons hereof.

7.14 Captions and Capitafized. Terms, The captions preceding ‘the text of
each article and section are included only for convenience of reference. Capticns shatl
be d|sregerded in the construcuon and interpretation of this CCR, Capitalized terms

-are also selected only for convenience of reference and do notf necessarily have any

connect:on to the' meaning that mlgh{ otherwise be allached to such term in a context

outside of this’ CCR

7.15 . Mitiqation of Damages. ln all s:tuatlons arising out of this CCR, all

Partnes shell altempt o' avoid and- mitlgate the damages resultmg from the conduct of

any olher Perky Each Perty hereto shal{ take ali’ reasonable measures lo effectuate

T CDATAWINWORDVSMBROADVIENMISCCH DX
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- 7.16 CCR Shall Contmue Notwithstanding Breach., It is expressly agreed
that no breach of thre CCR shall (i) entitle any Party to cancel, rescind or otherwise
terminate this CCR, or (ii) defeat or render invalid the lien of any mortgage or deed of

trist made in good faith and-for value as to any part of the Shopping Cenler, Howaver,

such limitation: shall not affect In any manner any other rights or remedtee which a Party

“may have hersunder by reason of any such breach,

717  Tlms. Time is of the sssence of this CCR, If any date set forth for the
per‘ormenc.e of any ebligetron hereunder or for the delivery of any nolice, approval,
document or agreement required hereunder should be on a Saturday, Sunday or legal
holiday, ‘e compliance with such obligalior or delivery shall be deemed acceptable on
the'next businass day following such Saturday, Sunday or legal holiday.

7.18 No. miver The fallure of any Party to insist upon strict performance of
any cf the terms, cava znants or conditions. hereof shall not be deemed a waiver of any
nghts or rernedres wh, <. that Peny may have hereunder at law or in equity and shall
not be deemed a warve. cf.any subsequent breach or default in any of such terms,

- covenants.or conditions;

RS

- 8.1 Term of this CCR This CCR shal Le-effective as of the date first above
written and shall continue in full force and effect uriiil 11:59 p.m. on December 31,
2044, Upon termination of this CCR, all rights and ermieges derived from and all
- duties: and obligations created and imposed by the provisions of this CCR, shall
termrnate and have no further force or effect; provided, howeer, that the termination of
this CCR shall'not limit or affect any remedy at law or in equity that @ Party may have
agarnet any. other Party with respect to any habrllty or obhgat,en arising or to be
B .performed Under:this'CCR prior to the date of such termination;

ARTICLE 9®
TRUSTEE EXCULPATION

9.1 Trustee Exculpatron Thrs CCR is executed by Amerrcan National Bank and
Trust Company of Chicago, not personatly but as Trustee as aforesaid, in the exarcise
of the. power and authority conferred upon and vested in it as such Trustee (and said
Trustee ‘hereby warranis that it possesses full power and authority to execute this

; CCR) Itis expressly understood and egreed by and between the Parties heraio,

_ anythmg herein 1o the contrary notwrthstendrng thal each and all of the

o c:tcemwruw'roriwremrmcmimnwtccn oS
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- this CCR cenfair :
o ‘expressly wei* ‘ad'and'released.

L .;:;t_ba'.'{Ain‘NWORD'Jl.':A\llﬂDJ\DVIL‘W_dDMCCR‘thc ‘
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the part of the Truslee while in form purporting to be the representations, covenants,
undertakings, warrantles and agreements of said Truslee are nevertheless made and
intended not as personal representations, covenants, undertakings, warranties and
agreements by the Trustee or for the purpose or with the intentlon of binding Trustea
personally but are made and intended for the purpose of binding only the trust property,
and this CCR Is executed and dellvered by said Trustes not in its own right, but solely
In the exercise of the power conferred upon Il as sald Trustee, and that no peraonal
labllity or personal responsibillty Is assumed by or shall at any time be asserted or
enforceable against said Trustee on account of thls CCR or on account of any

- representat'ons : covenants undertakings, warranties or agreements of said Trustee In
i "express or Impiled; all such personal fiability, if any, being

'ed

7

D56

VoL







© . UNOFFICIAL COPY

 JOINDER

The undersigned, Hiffman Shaffer Associates, Inc., as the initial Operator under
the' Covenants Conditions and Restrictians Agresment ("CCR“) to which this Joinder is
altached, hereby Joins in‘the exscutlon of the.CCR far the | purpose of obligating ltself to
 the obligations‘and tindertakings of the Operator as set forth'in the CCR.

HIFFMAN SHAFFER ASSOCIATES, INC.
By.. /g §§ '\“B‘%-E@J ‘ '

Name: | j
Title: ___Yie<1D &JT

T
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SR Exhibit A

Legal Description of the Parcel

Lot 5 of Broadvuew Vlllage Square Plat of Subdiws:on recorded on March 8, 1994 as
Document Number R94-212972 in tha Racordar's Office of Cock County, fllinals.
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EXHIB!T B 1

LEGAL DESCRIPTION

. The rcai propcrty located in thc City of Broadview; Cotnty of Cook, State of Illinois,
: and dcscnbed as follows:

LOTS 2,8, AND 9, (EXCEPT THAT PART OF LOT 9 DESCRIBED BY COMM ENCING
AT THB NORTHWEST CORNER OR LOT 7 OF SAID BROADVIEW VILLAGE
SQUARE THENCE SOUTH 00 DEGREES 05 MINUTES 44 SECONDS WEST ALONG
THE WRESY JANE OF SAID LOT 7, 79.84 FEET FOR POINT OF BEGINNING; THENCE
NORTH §9 DLGREE-S 54 MINUTES 16 SECONDS WEST 10,08 FEET; T‘HENCE
NORTH 00 DEGREES 05 MINUTES 44 SECONDS WEST, 7,33 FEET; THENCE
NORTH 89 DEGK TS 54 MINUTES 16 SECONDS WEST, 115.00 FEET,; THENCE
SOUTH. 45 DEGRERS 25 MINUTES 44 SECONDS WEST, 36,36 FEET; THENCE
' SOUTH 00 DEGREES (5 MINUTES 44 SECONDS WEST, 117.50 FEET; THENCE
- SOUTH 89 DEGREES 54 M 'TES 16 SECONDS EAST, 25.00 FEET; THENCE
SOUTH 00 DEGREES 05 MIUTES 44 SECONDS WEST, 32.50 FEET; THENCE
SOUTH 8% DEGREES 54 MINUTES 16 SECONDS EAST, 125.08 FEET TO A POINT
ON THE WEST LIEN OF LOT 7 IN.GAID BROADVIEW VILLAGE SQUARE; THENCE
NORTH 00 DEGREES 05 MINUTES 44 ZAST, ALONG THE WEST LINE OF SAID L.OT
7TIN BROADVIEW VILLAGE SQUARE 167.§7 FEET, TO THE POINT OF
' BEGINNING) AND LOTS 10, 11, AND 12 IN ‘BROADVIEW VILLAGE SQUARE,
BEING A SUBDIVISION OF PART OF THE SCCTHEAST QUARTER OF SECTION 22,
- TOWNSHIP 39 NORTH,, 'RANGE 12, EAST OF ‘I#/& THIRD PRINCIPAL MERIDIAN,
ACCORDING TO. THE PLAT THBREOF RECORDh MARCH 8, 1994 AS DOCUMENT

© NUMBER 94212972,

o ‘PARCEL 2:

EASEMENT FOR INGRESS AND EGRESS FOR PEDESTRIAN AND VEHICULAR
ACCESS AS SET FORTH IN THE OPJ:RATION AND EASEMENT AGPEEMENT

S :NUMBJ:R 93703155 OVER AND ACROSS LOTSI 2,3,4,5,6,7,8,9, 1C, 11 AND 12 &
SR ;le BROADVIEW VILLAGE SQUARE. AFORESAID W
A

ta

w

| Permanor Tax Indox Numbers: Devumned. o g
S ‘ {/HL N '.
e 15-22400 001 o
L 15:22-400-004 /!%Mw VZZ; 9 .
P 1822-21 10010 e 6 |

S SEREHE Y AL el o R e T r
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LEGAL DESCRIPTION

PORTIONS OF THE FOLLOWING DESCR!BED LOTS OF BROADVIEW VILLAGE
- SQUARE; BEING A SUBDIVISION OF THE SOUTHEAST QUARTER OF SECTION

- 22, TOWNSHIP 39 NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL MERIDIAN
ACCORD!NG TQ THE P{.AT THEREQF RECORDED MARCH 8, 1994 AS
DOCUMEM 94.212972 WITH THE COOK COUNTY RECORDER OF DEEDS:

LOT 3,L0T 4 (EXCEPTING THE NORTH 164,58 FEET THEREQF) AND A PORTION
OF.LOT 9 DESCP-‘?‘“D AS FOLLOWS: COMMENCING AT THE NORTHWEST
CORNER OF LOT 7 U7 SAID BROADVIEW VILLAGE SQUARE; THENCE SOUTH 00
DEGREES 05 MINUTES 44 SECQNDS WEST ALONG THE WEST LINE OF SAID
LOT 7, 79.84 FEET FOR APQINT OF BEGINNING; THENCE NORTH 89 DEGREES
54 MINUTES 16 SECONDS 'WEST, 10,08 FEET; THENCE NORTH 00 DEGREES 05

o MINUTES 44 SECONDS WEST. 7.33 FEET; THENCE NORTH 89 DEGREES 54

MINUTES 16 SECONDS WEST, 145,00 FEET; THENCE SOUTH 45 DEGREES 05
MINUTES 44 SECONDS WEST, 35,26 FFET; THENCE SOUTH 00 DEGREES 05
MINUTES 44 SECONDS WEST, 17.50 FEET: THENCE SOUTH 82 DEGREES 54
MINUTES 16 SECONDS EAST, 25.00 FEET: THENCE SOUTH 00 DEGREES 056
MINUTES 44 SECONDS WEST, 32.50 FEET, MENCE SOUTH 89 DEGREES 54
MINUTES 16 SECONDS EAST, 125.08 FEET TOA PDINT ON THE WEST LINE OF
LOT.7.IN SAID BROADVIEW VILLAGE SQUARE; THENCE NORTH 00 DEGREES 05
 MINUTES. 44 SECONDS EAST, ALONG. THE WESTLINE OF SAIDLOT 7 IN

L 'BROADVIEW VILLAGE SQUARE, 167.67 FEET, TO THE PGINT OF BEGINNING,
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~IN WITNESS WHEREOF the Parﬁes have caused this CCR to be exacuted by
‘their duly authorlzed representatives effecﬁve ae of !he day and year first above

e 'l‘:z‘_.-'wrltten |

L TRUSTNO.1.
o AMERICAN:NATIONAL BANK AND{V ~ COLE TAYLOR BANK

. TRUST COMPANY. os CHICAGO, ‘.,,ot

_ end known: aS ..‘ust;No: 1"1“4854-06"

y %w e By:

" - Name
Tiﬂe

| y:

Name:’
- Tl

L Name
- Title

TRUSTNO.Z

i.,;‘

R September1 1994 andk Wi "s:f'?ﬁTrust'

. No 11877208

L CADATAWINWORCHEAGROADVIEIB408HICCR 1X0C

‘. Name; / VP/ JﬂHANQF‘M Name: H-: eh’ae'J. Wnelan
L THel ) ek damp ve gl — Bocr 7,

18
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. AMERICANNATION |
© . TRUST COMPANY OF CRICAGO, ot_

FIIAO

IN WITNESS WHEREOF tHe Parties have caused this CCR to be executed by
thelr duly authon:red representatfves effective’ as- of the day and year first above |

fwntten

‘Té‘ucfno“w

| 'personaliy hut ole’ .

- Trust Agraerie

o and known a8 .*‘usf Nov-1'14854 08

ONAL BANKAND

- TRUSTNO:2

' AMERICAN NATIONAL BANK AND TR

ST COMPANY OF - CHICAGO
~ - solely as Trustee under "
e September 1 1994 and known ‘as Trust
. No 118772 06 '

L CADATANWINWORINHSABROADVIEWAOSCER DOC

COLE TAYLOR BANK

l\'eﬂﬁe /Jamea T.. Kaplan
Tite~ Secretary
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