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HORTOAG!, BEBCURITY AND RECAPTURE AGREEMENT

THIS MORTGAGE, ‘$ECURITY AND RECAPTURE AGREEMENT ("Mortgage“d
is made as of this } ' day of _ji w.»u.| , 1994, from Darryl D
Marks ("Mortgagor"), to the CITY OF CHICAGO, an Illinois
municipal corporation, having its principal office at City Hall,
Chicaou, Illinols 60602 ("City" or "Mortgagee').

RECITALS

WHEREAS, the City Council of the City, by ordinance adopted
June 7, 1590, established the New Homes for Chlcago Program (“New
Homes Program") to facilitate the construction of new single
family housing within the City which shall be affordable to many
families; and

WHEREAS, pursuant to ¢!'e objectives of the New Homes

Program, the City and Quincy Humes Limited Partnership, an
Tllinois limited partnership ("Developer") executed that certain
"Redevelopment Agreement, New Homas for Chicago Program, Quincy
Homes Limited Partnership" dated as nf November 26, 1991 and
recorded with the Office of the Recoicder of Deeds of Cook County,
Illinois on January 26, 1992 as docunent #92060024
("Redevelopnent Agreement"), whereby Devrioper redeveloped that

) certain real property legally described on Zxhibit A attached

U hereto ("Land") by constructing a single family housing unit

~F (rynit") improving the Land; and

WHEREAS, the Unit was constructed by Develcrer in part by
utilizing Twenty Thousand Dollars ($20,000) of City funds which
served to improve the quality of the construction of <re Unit;
and

WHEREAS, the expenditure of the City funds to construct the
Unit is not reflected in the sales price for the Unit and the
Land to be paid by the initial homebuyer to Developer at closing,
in conjunction with the objective of the New Homes Program that
the Units be made affordable; and

WHEREAS, the lower sales price for the Unit and the Land
have therefore enabled potential homebuyers of low and moderate
income levels to become homeowners; and

WHEREAS, pursuant to the terms of the Redevelopment
Agreemaent, Developer proposes to convey the Land and the
completed Unit to Mortgagor as the initial homebuyer; and
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WHEREAS, Mortgagor has covenanted to Mortgagee herein that
it meets the income eligibility requirements to participate as an
initial homebuyer under the New Homes Program; and

WHEREAS, in consideration for the City’s willingness to
forego reimbursement of the City’s funds at closing, Mortgagor
has executed and delivered to the Mortgagee that certain covenant
of residency ("Covenant of Reaidency”) reflecting the racapture
provisions described in the enabling ordinance for the New Homes
Program and in the Mortgage solely in the event that the lLand is
sold by Mortgagor at a price in excess of the purchase price
within the four (4) year period commencing with the date of
conveyance of the Land from Developer to Mortgagee; and

WHEREZAG, the City is desirous of securing the recapture
provision ‘duscribed in the New Homes Program, the Covenant of
Residency and in the Mortgage; and

NOW, THERErORF, to secure the performance and observance by
Mortgagor of all tnz Terms, covenants and conditions described in
the Covenant of Resliderncy and the Mortgage, and in order to
charge the prcoperties, iptaerests and rights hereinafter describod
with such consideration, izrtgagor has executed and dellivered the
Mortgage and does hereby g¢rout, convey, assign, mortgage, grant a
security interest in, and coanfirm unto Mortgagee and its suce
cessors and assigns forever, all of the following described
property (which is hersinafter sometimes referred to as
"Mortgaged Property"):

(A) The Land;

(B) All structures and improvements or every nature
whatsoever now or hereafter situated on the Gand, including,
without limitation, the Unit, all fixtures of ‘every kind and
nature whatsocever which are or shall be attached to said
buildings, structures or improvements, and now or nereafter owned
by Mortgagor, including all extensions, additions, dimprcvements,
betterments, renewals and replacements of any of tho coregoing
("Improvements');

(C) All rents and 1ssues of the Land and Improvement: from
time to time and all of the estate, right, title, interest,
property, possession, claim and demand at law, as well as in
equity of Mortgagor, in and to the same;

TO HAVE AND TO HOLD the Mortgaged Property and all parts
thereof unto Mortgagee, its successors and assigns, to its own
proper use, benefit and advantage forever, subject, however, to

. the terms, covenants and conditions herein;

L WITHOUT limitation of the foregoing, Mortgagor hereby
G further grants unto Mortgagee, pursuant to the provisions of the
Uniform Commarcial Code of the State of Illinols, a security
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interest in all of the above-described property, which are or are
to become fixtures.

THIS MORTGAGE IS GIVEN TO SECURE: (a) pavment of the
recapture provision evidenced by the terms of the Covenant of
Residency and the Mortgage, and (b) performance of each and evary
of the covenants, conditions and agraeements contained in tha
Covenant of Residency and the Mortgage, and in any other
agreement, document or instrument to which reference is expressly
made in the Mortgaga.

ARTICLE I

INCORPORATION OF RECITALS

The recltnls set forth above constitute an integral of the
Mortgage and ale hereby incorporated herein by this refersnce
with the same forca and eftect as i{f set forth herein as
agreements of the parties,

ARTICLE IIX
COVENANTS, REFXFSENTATIONS AND WARRANTIES
Mortgagor covenants and acives with Mortgagee that:

2.01 Taxes and Assegsments.

{a) Mortgagor will pay when due 4ll general taxes and
assessments, special assessments, water charges and all of the
charges against the Mortgaged Property ani chall, upon written
request, furnish to Mortgagee recelpts evideiicing paymant
thereof, provided that Mortgagor, in good teith and with
reasonable diligence, way contest the validity or amount of any
such taxes, agsessments or charges, provided that during any auch
contest the enforcement of the lien of such taxes, assessments or
charges is stayed.

(b) Mortgagor will not suffer (unless bonded or wresured
over) any mechanic’s, laborer’s, materialmen’s, or statutcry lien
to remain outstanding upon any of the Mortgaged Property.
Mortgagor may contest such lien, provided that Mortgagor shall
first post a bond in the amount of the contasted lien, or provide
title insurance over such contested lien, and further provided
that Mortgagor shall diligently prosecute the contested lien and
cause the removal of the same,

2.02 Jpsurance.

Mortgagor shall keep the Mortgaged Property continuously
insured in such amounts and against such risks as required of
Mortgagor by the Senlor Lender (as hereinafter defined),
paying the premiumg for sald insurance as they become due.
Policlies of insurance shall name Mortgagee as an additional
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insured. All policies of insurance shall provide that the same
shall not be cancelled, except upon thirty (30) days prior
written notice to Mortgagea.

2.03 Maintenance of the Property.

(a) Mortgagor shall preserve and maintain the Mortgaged
Property in good condition and repair, will not commit or suffer
any waste thereof, and will keep the same in a clean, orderly and
attractive condition. Mortgagor shall not do or suffer to ba
done anything which will increase the risk of fire or other
hazard %o the Mortgaged Property or any part thereof.

(b)” -1f the Mortgaged Property or any part thereof is
damaged by 7ire or any other cause, Mortgagor will immediately
give writtei uotice of the same to Mortgagee.

(c) Mortgaces or its representatives shall have the right
to inspect the Mortnaged Property to assure compliance with the
terms of the Mortguaos wnd the Covenant of Residency.

(d) Mortgagor shall promptly comply, and cause the
Mortgaged Property to comply, with all present and future laws,
ordinances, orders, rules ard regulations and other regquirements
of any governmental authoriiy affecting the Mortgaged Property or
any part thereof and with all instruments and documents of record
or otherwise affecting the Mortysng=d Property or any part
thereof.

(e) If all or any part of the Nrrigaged Property shall be
damaged by fire or other casualty, Morigager, subject to the
rights of co-insurer, will promptly restcre the Mortgaged
Property to the equivalent of its condition/rrior to the
casualty, to the extent of any insurance precoends made available
to Mortgagor for that purpose.

2.04 Subordination.

The Mortgage shall be subject and subordinate in-ail
respects to that certaﬁﬂ mgftqagewgated as of 1725494 -,
between Mortgagor and A\ Catkeicw (oGS0 e ("Senlior
Lender"), recorded with the Office of the Recorder of Deeas of

c llinois on ./ . /- /7 4,y  as document
,ﬁhfﬂg&:ﬁlf to secure indebtedness In the orjginal principal

amount not to exceed the ceiling base price oV Il O ¢
(excluding optlions and extras) pursuant to the terms of the
Redevelopment Agreement ("Senior Mortgage'), and shall alco be
subordinate to any subsequent mortgage that replaces the Senior
Mortygage.

2.05 JIncome Eliaibility.

Mortgagor covenants to Mortgagee that it meets the income
eligibility reguirements established by the City pursuant to the
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New Homes Program in order to participate as an initial homebuyer
under the New Homes Program.

ARTICLE IIX
RECAPTURE OF PROFIT PROVISIONS

3.01 generally.

Tha amount of City funds disbursed by the City with regard
to the construction of the Unit is Twanty Thousand and no/100
Dollars /320,000). Mortgagor, as an initial homebuyer under the
New Homes Tiogram, covenants to the City that it shall own the
Mortgaged Troperty and utilize the Unit improving the Mortgaged
Property ae i%tu. primary residence for a period of four (4) years
commencing witii the Conveyance Date of the Mortgaged Property
from Developer to Mortgagor, as avidenced by the executlon of the
Covenant of Residency for the benefit of the City.

3.02 PRecapture,

1f Mortgagqor conveys the Mortgaged Property, or executes a
deed in lieu of foreclosure, prior to the expiration of sald four
(4) year period at a price in excess of the purchase price paid
for the Mortgaged Property by murtgagor to Developer on the
Conveyance Date, the City shall bs entitled to recapture, and
Mortgagor shall be obligated to pav the City, such amount equal
to the lesser of the following sums:

(a) the difference between the original surchase price for the
Mortgaged Property paid by Mortgagor to Devajsper and the resale
price; or

(b) an amount egual to the City funds described ir paragraph
3.01 above, provided that this amount shall decline Lv twenty
five percent (25%) on the anniversary of each year sukseguent to
the Conveyance Date.

3.03 Releags of Mortuage.

I1f, during the four (4) year period commencing with the
Conveyance Date, Mortgagor: (a! retains ownership of the
Mortgaged Property and use of the Unit as ite primary residence,
(b) conveys the Mortgaged Property for a purchase price less than
or equal to the purchase price that Mortgagor paid to Developer
for the Mortgaged Property on the Conveyance Date, or (cj conveys
the Mortgaged Property for a price in excess of said purchase
price and pays the City the amount the City is entitled to
receive pursuant to the provisions described in section 3.02
above, then Mortgagor shall be deemed to have fully complied with
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the provisions contained in the Mortgage, and Mortgagor shall be
under no further cbligation to Mortgagee. In such event, within
thirty (30) days of recelpt of a written request from Mortgagor,
Mortgagee shall execute & release of the Mortgage. Said release
shall be in recordable form.

ARTICLE IV

REFAULT
4.01 Rvents of Default,

The cermg "YEvent of Default” or "Events of Default",
wherever uszer. _in the Mortgage, shall medn any one or more of the
following eventia:

(a) Failurs by Mortgagor to duly observe or perform any
material term, covenart, condition, or agreement of the Covenant
of Residency or the liortgage after the expiration of all cure
periods as provided herein); or

{(b) A default continding beyond all applicable cure periods
under the Senior Financing zid permitting foreclosure thereunder.

4.02 Acceleratjon of Maturity.

(a) 1If an Event of Default dva to a failure to make any
payment when the same is due and owiro ("Monetary Event of
Default") shall have occurred under the-Senior Lender’s security
documents, the Covenant of Residency or tie Mortgage, and shall
have continued for ten (10) days following riotice thereof from
Mortgagee to Mortgagor, the entire amount of <ity funds described
herein and secured hereby, at Mortgagee’s sole option, shall
become immediately due and payable without further notice or
demand.

(b) If an Event of Default (other than a Monetary Event of
Default), shall have occurred under the Senior Lender’s sscurity
documents, and shall have continued for sixty (60) days following
the receipt of notice thereof from Mortgagee to Mortgagor, the
City funds secured hereby, at Mortgagee’s sole option, shall
immediately become due and payable without further notice or
demand; provided, however, that in the event such default cannot
reasonably be cured within such sixty (60) day period and if
Mortgagor has commenced efforts to cure, then the time to cure
shall be extended so long as said party diligently continues to
cure such default.

¥e)

(c) Excapt as otherwise permitted by the terms of the "
Mortgage and as evidenced by Mortgagee'’s written consent, any E;
sale, partial sale, refinancing, syndication or other disposition ‘N

of the Mortgaged Property shall entitle the Mortgagee to declare
the city funds secured hereby immediately due and payable without
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further notice or demand; provided, however, the replacement or
substituticn of any machinery, equipment or fixtures, new owned
or hereafter acquired by Mortgagor, with machinery or equipment
of like kind and valus, whether or not such machinery or
aquipmaent {8 deemed a fixture under applicable provisions of the
Illinois Uniform Commercial Code, will not be an Event of Default
under the Mortgage, provided Mortgagor executes such documents as
may be necessary to assure Mortgagee of a continuing perfected
secured interest in such replacement or substituted machinery,
equipment or fixtures.

4.03 Reomedies.

(a)” Subject to the rights of the Senior Lender, when the
City funds hereby secured, or any part thereof, shall become due,
whether by 2¢celeration or otherwise, Mortgagee shall have the
right to forecles=e the lien hereof for such indebtedness or part
thereof. The MOrtgage and the right of foreclosure hercunder
shall not be impairsad or exhausted by any foreclosure of the
Senior Mortgage, aid way be foreclosed successively and in parts,
until all of the Mortgaged Property has been foreclosed against.
In any such foreclosurs, or upon the enforcement of any other
remedy of Mortgagee undec the Mortgage or the Covenant of
Residency, there shall be allowed and included as additional
indebtedness, all expenditures and expenses which may be paid or
incurred by or on behalf of Mortgagee for reasonable attorneys’
fees, appraisers’ fees, outlays for documentary and expert
evidence, stenographers’ charges, publication costs, and costs
involved in title insurance and title examinations. All
expenditures and expenses of the naturxe in this section 4.03
mentioned, and such expenses and fees-us8 may be incurred in the
protection of the Mortgaged Property and thou. maintenance of the
lien of the Mortgage, including the reasonable fees of any
attorney employed by Mortgagee in any litigatitp or proceeding
affecting the Mortgage, the Covenant of Resideii:cy or the
Mortgaged Property, including probate and bankruptcy proceedings,
or in preparation for the commencement or defense of any
proceeding or threatened suit or proceeding, shall we iamediately
due and payable by Mortgagor, with interest thereon al the lesser
of the highest rate permitted by law or fifteen percent (15%) per
annum, and shall be secured by the Mortgage. The proceeds >f any
foreclosure sale of the Mortgaged Property shall be distributed
and applied in the following order of priority: (1) on account
of all costs and expenses incidental to the foreclosure
proceedings, including all such items as are mentioned in this
section; (ii) all other items which under the terms hereof
constitute secured indebtedness additional to that evidenced by
the Covenant of Residency and the Mcrtgage; (iii) all principal
and interest remaining to be paid pursuant to the recaptura
provisions described in the Covenant of Residency; and (iv) any
remaining amounts due to Mortgagor, its successors or assigns, as
their rights may appear.
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{b) Mortgagor shall not and will not apply for or avail
itself of any appralsement, valuation, stay, extension or
exemption laws, or any so-called "Moratorium Laws", now existing
or hereafter enacted, in order to prevent or hinder the
enforcement or foreclosure of the Mortgage, but hereby walves the
henefit of such laws. Mortgagor, for itself and all who may
claim through or under it, wailves any and all right to have the
property and estates comprising the Mortgaged Property marshalled
upon any foreclosure of the lien hereof, and agrees that any
court having jurisdiction to foreclose such lien may order the
Mortgaged Property scld as an entirety. Mortgagor heraeby wajves
any and-all rights of redemption from sale under any order or
decree ui. foreclosure of the Mortgage on its behalf and on behalf
of each ard every person, except decree cr judgment creditors of
Mortgagor,” acquiring any interest in or title to the Mortgaged
Property subsaquent to the date of the Mortgage.

(c) Upon ary other entering upon or taking of possession of
the Mortgaged Property after the occurrence of an Event of
Default and the expicivion of the applicable cure period and
other than by means of -a foreclosure, Mortgagee, subject to the
rights of the Senior Londar, may hold, use, manage and control
the Mortgaged Property and. from time toc time (1) make all
necessary and proper maintenance, repairs, renewals,
replacements, additions, betlerments and improvements thereto and
thereon and purchase or otherwise acquire additional fixtures,
personalty and other property required in connectlon therewith;
(il) insure or keep the Mortgaged Zroperty insured; (iil) manage
the Mortgaged Property and exercise-a)l the rights and powers of
Mortgagor to the same extent as Mortgagor could in lts own name
or otherwise with respect to the same;, and-(iv) enter into any
and all agreements with respect to the exercise by others of any
of the powers herein granted to Mortgagee, @il as Mortgagee from
time to time may reasonably determine to be to its best
advantage., Mortgagee may collect and receive all the rents,
issues, profits and revenues of the same, includiny those past
due as well as those accruing thereafter, and, after deducting to
the extent reasonable: (aa) expenses of taking, holdinug and
managing the Mortgaged Property (including compensation for the
services of all persons employed for such purposes); (bk) the
cost of all such maintenance, repairs, renewals, replacem:ncs,
additions, betterments, improvements and purchases and
acquisitions; (cc) the cost of such insurance; (dd) such taxes,
assessments and other similar charges as Mortgagee may determine
to pay; (ee) other proper charges upon the Mortgaged Property or
any part thereof; and (ff) the reasonable compensation, expenses
and disbursements of the attorneys and agents of Mortgagee, shall
apply the remainder of the monies and proceeds so received by
Mortgagee first to payment of accrued interest; and second to the
payment of principal. The balance of such funds, if any, after
payment in full, of all of the aforesaid amounts (including,
without limitetion, the entire outstanding principal balance
under the Note) shall be paid to Mortgagor.
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4.04 Regeiver.

Subject to the rights of the Senior Lender, if an Event of
Default shall have occurred and be continuing after an applicable
cure period has expired, Mortgagee, upon application to a court
of competent jurisdiction, shall be entitled to the appointment
of a receiver to take possession of and to operate the Mortgaged
Property and to collect and apply the rents, issues, profits and
ravenues thereof. The receiver shall otherwise have all of the
rights and powers to the fullest extent permitted by law.

4.05 Purchase by Mortgagee.

Upon any foreclosure sale, Mortgagee may bid for and
purchage the Mcrtgaged Property and shall be entitled to apply
all or any part'eci the indebtedness secured hereby as a credit to
the purchase price; provided, however, that the Senior Lender has
been paid in full.

4.06 Remediss Cumulatiyre

No right, power or renedy conferred upon or reserved to
Mortgagee by the Mortgage is' jintended to be exclusive of any
other right, power or remedy, hu% esach and every right, power and
remedy shall be cumulative and concurrent and shall be in
addition to any other right, power and remedy given hereunder or
now or hereafter existing at law, ir squity or by statute.

4.07 Walver,

No delay or omission of Mortgagee or of any holder of the
Note to exercise any right, power or remedy ‘accruing upon any
Event of Default shall exhaust or impair any guch right, power or
remedy or shall be construed to be a waiver of anv such Event of
Default or acquiescence therein; and every right, power and
remedy given by the Mortgage to Mortgagee may be evercised from
time to time as often as may be deemed expedient by Moritgagee.
Mo consent or waiver, expressed or implied, by Mortgagze to or of
any breach or Event of Default by Mortgagor in the perfocwmance of
its obligations hereunder shall be deemed or construed to be a
consent or waiver to or of any other breach or Event of Default
in the performance of the same or any other obligations of
Mortgagor hereunder. Failure on the part of Mortgagee to
complain of any act or failure to act or to declare an Event of
Default, irrespective of how long such failure continues, shall
not constitute a waiver by Mortgagee of its rights hereunder or
\ impair any rights, powers or remedies on account of any breach or
y default by Mortgagor.
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ARTICLE V

MISCELLANEOUS PROVISIONS

5.01 Sugcessors and Asslana.

The Mortgage shall inure to the benefit of and be binding
upon Mortgagor and Mortgagee and thelr respective legal
representatives, successors and assigns. Whenever a reference is
made in the Mortgage to Mortgagor or to Mortgagee, such reference
shall bs deemed to include a reference to legal represantatives,
successcrs and assigns of Mortgagor or Mortgagee, as applicable.

5.02 Teri:ng

All persoral pronouns used in the Mortgage, whether used in
the masculine, {eminine or neuter gender, shall include all other
genders; the singular shall include the plural, and vice versa.
Titles and sections uve for convenlence only and neither limit
nor amplify the provisjons of the Mortgage, and all references
herein to articles, sectinns or paragraphs shall refer to the
corresponding articles, aections or paragraphs of the Mortgage
unless spacific reference i< inade to such articles, sections or
paragraphs of another document or instrument.

5.0 Severability.

If any provision of the Mortgaca or the application thereof
to any person or circumstance shall be invalid or unenforceable
to any extent, the remainder of the Mcicgare and the application
of such provision to other persons or cirzumetances shall not be
affected thereby and shall be enforced to tiic extent permitted by
law.

5.04 Security Adreement.

The Mortgage shall be construed as a "Security 3greement®
within the meaning of and shall create a security interest under
the Uniform Commercial Code as adopted by the State of Illinois
with respect to any part of the Mortgaged Property which
constitutes fixtures. Mortgagee shall have all the rights with
respect to such fixtures afforded to it by said Uniform
Commercial Code in addition to, but not in limitation of, the
other rights afforded Mortgagee by the Mortgage or any other
agreement.

5.05 Modifjcation,

No change, amendment, modification, cancellation or
discharge hereof, or of any part hereof, shall be valid unless in
writing and signed by the parties hereto or their respective
successors and assigns.




UNOFFICIAL COPY

5.06 No Merdger.

It being the deslire and intention of the parties that the
Mortgage and the lien hereof do not merge in fee simple title to
the Mortgaged Property, 1t is hereby understood and agreed that
should Mortgagee acquire any additional or other interests in or
to said property or the ownership thereof, then, unless a
contrary interest is manifested by Mortgagee as evidenced by an
appropriate document duly recorded, the Mortgage and the lien
hereof shall not merge in the fee simpla title, toward the end
that this Mortgage may be foreclcsed as if owned by a stranger to

the fee simple title,.
5.07 Appiizabie Law,

The Mortysge shall be interpreted, construed and enforced
under the laws ol the State of Illinois,

IN WITNESS WHEKEOF, the undersigned has caused this Mortgage
to be executed as of tlie day and year first abcve written,

1’\11\‘ \ “\m

DhrrVIJMarﬁs

Prepared by and to be returned to:

Mark Lenz

Assistant Corporation Counsel
City of cChicago

121 North LaSalle Straet
Chicageo, Illinels 60602
312/744-1041

BOX $33 - TH

7 Jalnt

SLYLO1Y6




UNOFFICIAL COPY

STATE OF ILLINOIS)

)
COUNTY CF COOK )

I[-' RIS T SR , a Notary Public in and for
sald Copnty, in the State aforesald, do hereby certify that

Darryl’Marks, personally known to me as the same person whose
nama is subscribed to the foregoing instrument, appeared before
me this day in person and being first duly sworn by me
acknowladged that he signed and delivered the eaid instrument as
his free and voluntary act, for the uses and purposes therein set
forth.

(

. Givern wnder my hand and notarial seal this AAJ[ day of
"vi}um.« D, , 1994,

_.'
7

/ A /
j‘fi L Adw L.( L

/ybtary Public ,
f ‘ -

OF

FI

My commission expires__hjr CL‘LSEAL" .
M Comp i, S0 o ety
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EXHIBIT A

LOT 34 (EXCEPT THE EAST 5.50 FEET THEREOF} AND ALL OF LOT 35 IN
S$.E. GROSS’S SUBDIVISON OF LOTS 8, 9, 24 AND 25 IN THE SCHOOL

TRUSTEE’S SUBDIVISION OF THE NORTH PART OF SECTION 16, TOWNSHIP
39 NORTH, RANGE 13 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOX
COUNTY, ILLINOIS.

Commonly known as: 4928 West Jackson Boulevard

Chicage, Illinoise

Permanent Index Number: 16-16-211~029-0000

A
MY
&
N
-
4]
o)




