UNQEEICIAL, CQF Y |

FIRST DISTRICT 94‘3“5‘178
TN

A}
Hon. Caxl McCormick, Justlce (JWP C
Hon. Allen Hartman, Justice
il AN b DLYALR, JJuntice jo e
ﬁn¢LUJdmuJ;me&uuuumnnnnﬁigrk Mlchaol ¥. Sheahan, Shorliff

- On the Twenty-Fi{th day of August, 1992, the Appellate Court, First
- District, issuvod-the following judgment:

No. 1-8%-2174

 FELIKS SAWTRUGULEWSKT, APPEAL FROM COOK COUNTY
Pleintiff-Appellant, Circult Court Nu, 0813937
VD

WILSLAW GUZAYNSKI,
Dafandant-~Appallos,
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As Clerk of the Appellate Court, in and for the First District of the Stata
of 1llinols, and the keeper of the Records, Files and Seal tharenf, I

certify that the foregoing is a trus copy of tha final order of sald .
Appellate Court in the above entlitled causae of record in my coffice, v

§ IN TESTIMONY WHEREQF, I have set my hand
’ and affixed the seal of sald Appellate
Court, at Chicago, this Sacond day
of November, 1992,

¢f the Appellate %our? - 5§ Ca'

Flrst \?latrict, Illinois 55 “’/}/A
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The foxt of (hit order may be
‘ changed o corscled prict 1o the
No. 1-61~2376 time for fiilng of » Pelitien for
Rehoailng or the dispositon of
the wme.

IN THE
'APPELLATE COURT OF ILLINOILS
FIRST JUDICIAL DISTRICT

S

-

FELIKS SZTRLCGULEWEKI, Appeal from the
Circuit Court of

Caok County.
No. 85 L 3937

claintlff-Appellant,
\'B
- .Honorable

Willard Lassors,
Judge Prasiding.

WIESLAW GIZYNSKI,

Defendaunt~/prellae,

-

ORBER

Plaintiff, Feliks Sztrugulewski, Tiled a complaint seeking
$150,000 for damages from cortain injuriss he sustailned resulting
from a battery committed by defendant Wieslaw Gizynski. Defen~
dant falled ta appear or answer, and a default i1:doment of
$125,000 was ontered against him. Theoreafter, defandant filed a.
motion to quash return of swmnons which had been made Ly substi-
tute service pursuant to gection 2-203 of the Codo of Civi).
Procedure., (Ill. Rev., Stat, 1989, ch, 110, par. 2-203.) Fol-
lowing an evidentiary hearing, the trial court granted tha motion
and &lso vacated the prior default Jjudgment, On appeal,
plaintiff contends that the trial court erred in falling to

conslder the service of summons on defendant as personal saxvice,
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in granting dofendant's motion to quash service of sumnons and in
denying plaintiff’'s motion to amend the return of service,

Defondant testified that in 1974 he purchased a three-flat
building located at 4818 North Central Avenue in Chicago and
moved into the first-floor apartment where he lived alonce.
Defendant denled that he was served with summons on March 1.7,
1985, and added that he learned of the litigation when he was
rocently ceavacted regarding the garnishment of his bank account.

Marzena Chrzastowski testified that she is defendant's
niece. From 1984 chrough 1986, Chrzastowski and her mother lived
first in the garden aprrtment and then the third-floor apartment
at 4818 North Central Aventc., Chrzsstowski further testificd
that she frequently vislted apd-cooked for defendant in hig
first-floor apartiment and denied that anyone had lived with
defendant at any time.

James Sopart testified that he lived -in the Chicago area for
10 years and was a friend of defendant., From 1979 through 1986,
when Sopart vigited defendant around three times. a week, defen-
dant lived alone,

James Hodges testified that he worked as a deputy spheriff in
Cook County for 10 years. On March 12, 1985, he served a suwmons
at 4818 North Central. After Hodgeg rang the bell, a man who
spoke "broken English" opened the door and accepted the summons.
Hodges could not determine if the man was defendant because he

could not communicate with the man, Hodges wrote “Mr.

Gizynski/membar of household" on the return.
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Plaintiff asgorts that the trial court erred whon it found
“that dofendant was not porsonally sorved with summons and granted
defendant’'s motion to guash sumnons., Parsonal or wubstitute
sorvice on a defendaut is required to submit defendant to the
jurigdiction of the court. Where the sheriff's return indicates
personal service of susmmons upon defendant, chore is a prosump-
tion of »alidity. Howover, thare is no prosumption of validity

in the casr-of subatitute service. (Prudential Property &
Casualty Insurance Co. V. Dickerson (1990), 202 Il1l. App, 1d 180,

184, 559 N.E.2d 3F4.) Even in the case of substitute mervice,
the sherlff's roturn-yz evidence that he has performed the acts
recited thereln, and the party challenging the service has the
burden of progenting contradiccory affidavits or personal testi-
mony. (Mid-America Federal Savings v. Kosiewicz (1988}, 170 Ill.
App. 3d 316, 324, 524 N.E.2d 663.) (Jo the cage of substitute

personal service, the_recurn of an offlcor will not be set aside
merely upon the‘unqqrrqbqrated testimony o€ the person on whom
process has been served, but only upon clear and satisfactory

evidence. Alvarez v. Feller (1988}, 174 Ill. App. 3d 320, 323,

528 W.E.2d 354.

The uncontroverted ovidence herein established thatitbe

deputy sheriff could nop\pacall whom he gexved with summons at
defendant;s residence. The doputy testified that he served
summoﬁé upon a man who had difficulty communicating in English,
but the deputy did‘not know who the man was. Qther evidence
established that defendant lived alone at the time summons was

alleged to have been served. However, defendant denied that he
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had been scrved with summons on March 12, 198%, oy that he had
any knowledge of the litigation until he was contacted reqarding
garnishment proceedings. Although defendant appeared in court
after judgment was entered during the garnishment proceedings, he
did not walve his right to contest jurisdiction through his

motion to quash service of summons. {United Bank v. Dohn (1983),

115 I11./ App. 34 286, 288, 450 N.E.2d 974.) 7The record does not
reveal thec defendant voluntarily submitted to the jurisdiction
of the court. . Instead it discloses that defendant has consis-
tently challenged jurisdiction since he learned of the litiqga-
tion. Under the circumstances, we cannot conclude that the trial
court erred when it deteimiined that defendant presented suffi-
cient evidence to sustalp hirmotion to quash summons wherp
proper service was not established.

Plaintiff also maintains that ‘the trial court ecroncously
denied his motion to amend the deputy's/ieturn. More specifi-
cally, plaintiff seeks to amend the return-to conform with the
evidence presented which according to plaintiff, showed that the
deputy served summons by personal service upon defendunt.
Although we agree with plaintiff's assertion that former law
specifically allowed for the amendment of a return by a shaniff
or other offlcer, "'according to the truth of the matver,*'" (111,

Rev, Stat, 1975, ch. 7, par. 4, repealed effective October 1,

. 1977; State Bank of Lake Zurich v, Thill (1985), 135 I1). App. 1d

747, 756, 481 N.E.2d 974, aff'd (1986), 113 111. 2d 294, 497

N.E.2d 1156), that principle, even were it presently effective,

would not asasist plaintiff under the circumstinces. The evidence
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privvontod tn the thlie oaso doos not owtahblish that summonn was
porsonally sorved upon dolfondant, Aw the trial court noted, the
doputy did not recall that he ovor saw dofendant or sorved him
with summons. Furtheor, defendant danjod that he had beon served
ar had knowlodge of tho litlgation. Thun, it would be impropor
to amend tho roturn to show porsonal gorviov whoro tho evidence
wan Lusubffiolont to ewtablleh that this had accurred,

Acaordingly, for the reasons stataed, the judgmant of tho
clroult court-iwm aftirmed.

Affirmed.

Motormlek, O, warin Hartman, Pod,, and Divito, Iy,

CONGUL L L.
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f Asideass of Property: AB18 N. Centeal Avanus, Chicago  Cook Gounty
", Qunews Yot NOT QRDEAED |

hmﬂ Resl Wnane Indox Number: 13:08-432.028

Lugal Pesoription: Lot 2 in Biook @ In Brea’s Addition to Jatfaraon, sald addition baing 8 subdivielar of the B8 1/4 8 of the
In:lim Boundary Line of Bestien B, Yownahp 40 North, Rengy 13, Raat of the Thirg Pringinal Mardiar. i Cook County,

~ fisnole.

4" Wacord rwnees Chicsgo Title and Trust Company as Trunes, U/T/A deted 9/1/81, Trust 1080886
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APPELLATE COURT FIRS? Digericnm
State of Illinoln
Richard J. Daley Center, Rm. 2830
Chicago, Tllinods 60602

11/02/92

: Honorabln Aurella Pucinskd
Bt Clroult Court of Cook County
Chicago, Tllinois

s Ro: Suztruguinwakl, Follks v. Gizynski, Wieslaw
" Appollace Court No.: 1-91-2376
" Trial Court.we, 0513937

Deaar M. Pucinskl:

Attached 18 the Mandate of the Appellate Court in the abovo
entitled cause.

Wo aro sending the attorneyr-of record a copy of this letter to
inform them that the mandate of the Appellate Court has been filed

with you,
Gilbart 8. Mucnhman
Clsrk of the Appallate Court
First District, Illinois

X Attachmont
' + HEREBY CHATIFY YHE ABOVE TO BE GORREGT.

DATE MAR 2 3_1984
oDk

CLERK OF THE CIROUIT COURT OF @00K COUNTY, iLL

(HIS ORUER IS THE COMMAND OF THE CiRouIT

Y Y ST 1O T " oy

FNALTY OF THE Low
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