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THIS JONIOR MORTGAGE, SECURITY AGREEMENT AND FIXTURE FILING
(“Mortgage") is made ‘o of the 1st day of March, 1994, by CGE FORD HEIGHTS, L.L.C., a
. Delaware limited liability company (“Mortgagor"), to The First National Bank of Bosien, o national
. banking association organized nder the laws of the United States, acting not in its individual
0 capacity but solely as trustee for/the, Notcholders (us defined in the Note Purchase Agreement
3 teferred to below) under the Collaieral, Trust Agreement (us defined below) (“*Mortgagee”),

REZITALS:

WHEREAS, Mortgagor has enteredinto & certain Note Purchase Agreement dated
as of the date hercof (“Note Purchasc Agreement’) with Zurn Industries, Inc. (“Zura”) and
Houston Industries Energy, Inc. (“H1 Energy”; Zurn and €1 Energy being referred to collectively
as “Initiai Purchasers™), pursuant to which Mortgagor hus issue. its “Senior Subordinuted Notes”
(as defined therein) in the aggregate principal amount of (4,805,000 to Zurn and its “Junior
Subordinated Notes" (us defined therein) in the aggregate principsi smount of $20,585,000 to HI
Encrgy (the Senior Subordinated Notes and the Junior Subordine:ed Nates being referred to
collectively as the “Notes™);
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WHEREAS, the proceeds of the Notes are 1o be used to finaice o _portion of the
costs of acquiring, constructing, equipping, maintaining and operating the Project {as defined in the
Note Purchase Agreement), which is to be constructed upon the “Project Site” [os-hercinafier
defined), as mors particularly described in the Note Purchase Agreement;

10950C4¢

B WHEREAS, pursuant to the terms of that certain Collateral Trust and Deposit and
i Disbursement Agreement among Mortgagor, Mortgagee, Zurn and HI Encrgy dated os of the date
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hereof (“Collateral Trust Agreement”), Mortgagor and the Initial Purchasers have appointed
Mortgagee to act as Trustee for the Initinl Purchasers and as Mortgagee under this Mortgage, as
more particularly set forth in the Collateral Trust Agresment;

WHEREAS, capitalized terms used herein and not otherwise defined herein shall
have the meanings ascribed thereto in the Collateral Trust Agreement; and

WHEREAS, the cxecution and delivery of this Mortgage as sccurity for the
Obligations (as defined in Section 1 below) are conditions to the muking of the lonns evidenced by
the Notes.

NOW, THEREFORE, for and in consideration of: (i) the Recitals set forth above
(such Reciteis b=ing incorporated herein and made a part hercof by this reference), (ii) the mutual
covenants ana-spzcements set forth in the Note Purchase Agrecment and this Mortguge, (iii) the
making of the ioaiz evidenced by the Notes and (iv) other good and valuuble consideration, the
receipt and sufficiency of which are hereby acknowledged, and in order to secure the Obligations,
Monigagor, intending to be-legally bound, does, by these presents, MORTGAGE, WARRANT and
CONVEY unto Mortgagee, s, successors and assigns, all of Mortgugor's estate, right, title and
interest in, to and under the 1cp! estate (" Project Site”) described in Attachment A attached herelo
and made o part hereof, situnte, 'ying and being in the Villuge of Ford Heights, County of Cook
and the State of Tinois which, witis 2w property horeinnlter described, is hereinalter collectively
referred to as the “Premises™

TOGETHER with all right, titie and interest which Mortgngor muy now have or
hereafter acquire in, to, under or as kolder of, i yoods, types and items of property of any kind
or nature whatsoever, including without limitation, ths items of property which are described in
clauses (a) through (h) below:

()  the Project to be constructed on the Project Sitc and uny and all other
buildings and other improvements of every kind and description nov or hercufter crected or placed
thercon and all materinls intended for construction, reconstruciin, alteration and repair of the
Project and all such buildings and improvements, now ar hereaflter-crected thereon, ull of which
materials shall be deemed to be included within the Premises immedictely- upen delivery thereof
to the Project Site;

(b)  all tenements, eascments, fixtures and appurtenances therets pertaining or
belonging whether now held or hereafter acquired, including, without limitation, “rit cusements,
licenses, privileges and appurtenances created pursuant o any reciprocal easement agcesment or
declaration of covenants, conditions and restrictions now existing or hereafter crented;

(c) ol lenses, lettings, ngreements for use und occupancy, concessions and
licenses of or with respect to any or all of the Project Site or improvements thereon (collectively,
the "“Leases”), and all rents, issues and profits thereof accruing and to accrue from the Premises
and the avails thereof (collectively, the “Rents”) for so long und during ail such times as Mortgagor
may be entitled thereto (which are pledged primarily and on o parity with said renl estate and not
secondarily);
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(d)  all land lying in the bed of any street, road, avenue, alley, sidewalk or walkway
opened or proposed, vacated or adjoining the Project Sitc;

(e)  all other property, fixtures, apparatus, machinery, cquipment, goods, systems
and articles of any kind or nature whatsoever now or hereafter in or on the Project Site and used
or useful in connection with the Project Site, including, without limitation, those used to produce
and/or supply clectricity, steam, condensate, heat, gns, HVAC, air cooling, nir conditioning,
ventilation, water, light, power, sanitation, sprinkler protection, waste removal, refrigeration
(whether single units or centrally controlled); and all pollution-control, recycling. production,
maintenance and clesning materiols, equipment and supplies; and all conduits, ducts, generators,
cOmpressors, pumps, tanks, motors; and all inventory, raw materials, component parts, tires, lire
pieces, work-in-process and finished and unfinished goods; and all shades, awnings, venetian blinds,
screens, docis. windows, appliances, curtain fixtures, partitions, floor coverings and all building
materials; anc 2. telephone, computer, communication, and audio-visual systems, equipment and
supplies; and &il zi%er fixtures, apparatus, equipment, machinery, furniture, furnishings, supplies,
goods and articles -ard 21l other items of tangible personal property of whatever kind now or
hereafter owned by Mortgagor;

(D all righi.«tle and interest of Mortgagor in and to any and all contracts and
contract rights (including, withouv¢ Lunitation, the project documents described on Attachment B
attached hercto (as amended, resiatcd, extended, renewed and modified from time to time, the
“Project Documents™) and all contracc ¢ights under the Project Documents), together with all the
reversions and remainders and all insurapcs-proceeds, deposits, refunds, rebates, rents, tolls, issucs
and profits rejated thereto and any other exp<ctancy under or from any such contract or contract
right, including, without limitation, sl the cstats, »ight, title, interest and claims whatsoever, at law
or in equity, which Mortgagor may now or hereaitcracquire with respect (o the Project Site or the

Collateral;

(g) ol right, title and interest of Morigagor-in and to all advertising materials,
guaranties, warranties, plans and specifications, building perniits, cther permits, licenses, soil tests,
environmental rcports, market and feasibility studies, npprmsnls und ony other documents, materials
or personal property of any kind now or hereafter existing in connection with the use of the Project
Site and in and to all contracts relating to the construction, operatiun 2nd maintenance of the
Project Site; and

(h)  all right, title and interest of Mortgagor in and to any geneis!intangibles not
otherwise specified herein, including, without limitation, all names, trode nurics, goodwill,
authorizations, variances, land use cntitlements, appurtenances, permits, licenses;” »pprovals,
clearances and consents, including, without limitation, thc permits described on Attachment €
attached hereto — it being understood that the enumcration of any specific articles of property in
clauses (a) through (h) above shall in no way result in or be held to exclude any items of properiy
not specifically mentioned or any such items hereafter acquired (the items in clauses (¢), (), (g)
and (h) above being sometimes collectively called the “Personal Property”); and

TOGETHER with all cstates, interests, rights, titles, cloims or demands which
Mortgagor now has or may hereinalter acquire in the Premises, including, but not limited to, any
and all awards or payments, including interest thereon, and the right to receive the same, which may
be made to or for the account of Mortgngor with respect to the Premises as a result of (a) the
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exercise of the right of eminent domain, (b) the alteration of the grade of any street, (c) any loss
of or damage to any building or other improvement on the Project Site, (d) any other injury to or
decrease in the value of the Premiscs, or () eny refund due on account of the payment of real
estate taxes, assessment or other charges levied ugalnst or imposed upon the Premises = Mortgagor
heteby agresing to exccute and deliver, frum time to time, such further instruments as may be
reasonably requested by Mortgagee to confirm such nssignment to Mortgagee of any such award

or payment.

All of the land, cetate and property hereinabove described, real, personal and mixed,
whether affixed or annexed or not, and all rights hereby conveyed and mortgaged are intended so
to be as a nnit and are hereby understood, agreed and declared to form a part and parcel of the
real estaté wortgaged hereby and to be sppropriated to the use of the real estate, and shall, for the
purposes of thic Mortgage, be deemed to be real estate and conveyed and mortgaged hereby. As
to any of the property aforesaid which (notwithstanding the aforesaid declaration and agreement)
does not so formea-part and parcel of said real estate, this Mortguge is hereby decmed fo be, as
well, a Security Agierinent under the UCC for the purpose of creating hereby a sccurity interest
in such property, whici: Mrrtgagor hereby grants to Morigagee as “securcd party” (as said term is
defined in the UCC), sccurisg said indebtedness and obligations described in this Mortgage, and
Mortgagee shall have, in addidon to its rights and remedies hereunder, all rights and remedies of
a Secured Party under the UCC. As to above personal property which the UCC classifies os
fixtures, this instrument shall consiitsie a fixture filing and financing statement under the UCC,

The Premises shall include ‘uy and all property now or hereafter owned or created,
replacements and substitutions therefor, accessions thereto, proceeds (whether cash, noncash,
moveable or immovable, tangible or intangible) rezcived upon the sale, exchange, transfer, collection
or other disposition or substitution thereof and aii proceeds and products from any and all of the

foregoing (a) through (h).

Notwithstanding the foregoing, any intercst of 2viortgagor (if any) in (i) the Trust
Funds held by Mortgagee under the Ccliateral Trust Agreement, (i) in the amounts held pursuant
to the terms of the Escrow Agreement dated as of March 1, 159+ by and among the Mortgagor,
Kidder, Pcabody & Co. Incorporated, Terry A. Colip, David Nowacel. HI Energy and The First
National Bank of Boston, as Escrow Agent, and (iii) the Mcmbership Interssts (us defined in those
certain Membership Pledge Agreements, each dated March 1, 1994, in-faver of Mortgages, is
cxcluded from the Premises.

Mortgagor hereby covenants, represents and warrants (i) that Mortgegor is lawfully
seized of the indefeasible fee title to the Premises, (i) that Mortgagor is the record tie owner of
the Premises and that the same are unencumbered, except for (A) the lien of the Senior Mortgage
(as defined in Section 2 below), and (B) the liens, encumbrances, conditions, restrictions, easements,
leases, and other matters, rights or interests disclosed in Attackment D attached hereto (herein
called “Permitted Encumbrances”), (iif) that Mortgagor has good right, full power and lawtul
authority to convey and mortgage the Premises, and (iv) Mortgagor shall forever defend the
Premises and the quiet and peaceful possession of the same against the lawful claims of all persons
whomscever.

TO HAVE AND TO HOLD the Premises unto the said Mortgagee, its successors and
assigns, forever, for the purposes and uses herein set {orth.
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IT IS FURTHER UNDERSTOOD AND AGREED THAT:

Obligations Sccured
1, This Muriguge seeures:

(n)  the duc nnd punctunl payment of the principal amount of, premium, il any,
and interest on, the Notes from time to time outstanding, which Notes shall be {ssued in tho
nggregute original principal amount of not to exceed $26,390,004);

(b)  the due and punctunl payment of all Indchtedness evidenced by the Note
Purchase ‘Agreement und the Notes, including, without limitation, sny future advances, plus all
interest acerutpg thereon (including, without limitution, all interest accruing alter commencement
of nny proceeduwiy-agninst or with respect to Mortgagor under the Bankruptey Code 11 US.C. §1101
et seq., ot uny other (ederai or state bankrupicy, insolvency, receivership or similar law at the rotes
specified in the Note Purchnse Agreement and the Notes), and ull [ces due and paynble in
connection therewith, and-il other amounty due hereunder and otherwise sceured hereby under
taw when and as due, whether it matuelty, neceleration, upon one or more dates set for payment
or atherwise;

(¢) thcdue and putictanl payment of all other monctary obligations of Mortgagor
to Mortgagee or the Notcholders under this-Mortguge, the Note Purchase Agreement, the Notes
and any and all other Collateral Documents, whether now existing or hereafier arising;

(d)  the duc and punctusl performance by Mortgagor of all other covenunts,
agreements and obligations on the part of Mortgagor- under this Mortgage, the Notc Purchose
Agrcement, the Notes and any and all other Collntére, .Documents, whether now existing or
hereafter arising;

(e) =any rencwals, extensions, restatements. sapplements, amendments or
modifications of this Mortgage, the Note Purchasc Agrcement, the Notes and any other Collateral
Document. ‘

The foregoing items sct forth in subsections (1) through (c) of this Seetlon 1 of this Mortgage are
hereinaller coilectively called the “Obligations.”

Subordination Provisions

2, This Mortgage is subject and subordinaic to that certain Mortgage, Security
Agreement, Assignment of Leases and Rents and Fixture Filing dated as of March 1, 1994 made
by Mortgagor, as mortgagor, to Contincatal Bank, National Association, as mortgagee (“Senior
Mortgagee™), recorded in Cook County, Illinois (the “Senlor Mortgage”), to sccure, among other
things, the payment of $79,635,000 aggregate principal amount Solid Waste Disposal Facility
Revenue Bonds (Ford Heights Waste Tire to Energy Project) Series 1994 (“Series 1994 Bonds™)
and a loan in the aggregate principal amount of $79,635,000 (the “Loun™), in each case us more
specificolly identificd in the Senior Mortgage, and the obligations, covenants and agreements of
Mortgagor under the Loan Agreement dated ns of March 1, 1994 between the linois Development
Finance Autherity and Mortgagor (the “Loan Agreement™). Mortgagor agrees to perform all of its

.5.
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obligations under the Serics 1994 Bonds, the Loan, the Loan Agreement and the Senior Morigage,
including but not limited to payment, when due, of all principal, interest, and other indebtedness
secured thereby. Mortgagor further agrees to promptly fumish Mortgagee with copies of ull notices
received from Senior Mortgagee claiming the existence of a default under the Senior Mortgage or
giving notice of a condition which with the passage of time would give rise to a default thereunder.

The terms by which this Morigage and the Obligations are subordinated to the
Scnior Mortgage and the indebtedness sccured thereby are as follows:

(8)  Except as set forth in Sectlon 2(c) of this Mortgage, Mortgagee will not usk,
demand, sve for, take or receive from Mortgagor, by set-off or in any other manner, the whole or
any part-of the Obligations, unless and until alt principal of, premium, if any, and interest on the
Scries 1994/Bonds and the Loan sha!l have been fully paid and all obligations, covenants and
agreements of‘#fortgagor under the Loan Agreement shall have been fully performed (such
payments, obligaticas, covenants and ugrcements being hereinafter referred to as the “Senlor
Obligations™).

(b) Irrespestive of the time or manner of the filing of thelr reapective {inancing
statements, the possession of iy collateral, or the duting, exccution or delivery of any ugreement
granting them sccurity interests in the Premises, all lens and security interests of Mortgagee,
whether now or hercafter arising wnd bowsoever existing, in the Premises shall be and hereby ure
subordinated to the rights and intcrests o Sznior Mortgagee in the Premiscs; and Morigagee shall
have no right to possession of the Premisé: or to foreclose upon the Premises, whether by judicinl
action or otherwise, unless and until all of the Sznior Obligntions shall have been {ully puid and
performed.  Mortgagee also hereby ugrees thui, ccurdless of whether the Senior Obligations are
sccured or unsecured, Senior Mortgngee shall te subrogated to Mortgagee with respect to
Mortgngee's claims agninst Mortgagor and Mortgage<'s rights, liens und security interests, if any,
in the Premises until all of the Senior Obligations shall avve been fully puid and performed.

(c)  Notwithstanding the provisions of Section 2{a) of this Mortgage, Mortgagor
may pay to Mortgagee, and Mortgagee may uccept from Mortgagcr, Jhe payments permitted under
Section 7(i) of the hereinafter described Subordination Agreement (' Pzemitted Payments”). Prior
to the payment and performance in full of the Senfor Obligations, Mortgagee shall have no right
to enforce payment of any Permitted Payment, or to otherwise tuke any actiun.agoinst Morigagor
or the Premises with respect to the enforcement of o Permitted Poynient, without Senior
Mortgagee's prior written consent, excspt as may be expressly set forth in suid Subordination
Apreement.

(&) If ot any time or from time (o time Morigagee shall foil to receive any
Permitted Payment, Mortgagee may institute any action available generally to unsccured creditors
and avaitable specifically to Mortgagee under the Subordination Agreement againat Mortgagor to
collect such Permitted Payment; provided, however, that Mortgagee shall not take any uction that
would result in the imposition of any judgment lien, attachment, garnishment or other licns on any
assats of the Mortgagor nor initinte or join in the involuntary filing of uny action for the dissolution
or winding up, total or partial liquidation, bunkruptcy, insolvency or murshalling of assets or
linbilitics of the Mortgagor or any other statutory or cammon law procecding or assignment for the
postponement or adjustment of all or a substontial part of the linbilities of Mortgagor, and provided
further, however, the Mortgagee shall not exercise any other right or remedy whatsoever pertaining
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or pursuant to the Obligations (including but not limited to acceleration of the Obligations or
foreclosure of any other right pursuant to this Mortgage or law). Notwithstanding the foregoing,
but subject in all events to the terms and conditions of the Subordination Agreement, (i) il Senior
Mortgagee has commenced foreclosure of its interest in the Premises, Mortgagee moy accelerate
the Obligations and take action to have its interest in the Premises recognized subject, however, to
Senior Mortgagee's right to scll the Premises free und clear of such interest without Mortgagee's
cansent, sad (i) Mortgagee shall be entitled at all times and from time to time, notwithstanding any
provision to the contrary contained in this Section 2. to enforce its lien and security interest in the

Pledged Memberships in accordance with the provisions of the Membership Interest Pledge
Agreements.

(¢)  Except for Permitted Payments received by Mertgagee, should any payment
or distributian ot security or instrument or proceeds thereof be reccived by Mortgagee upon or with
respect to the Coligations prior to the payment and performance in full of all of the Senior
Obligations (other than smounis received pursuant to the terms of the Collateral Trust
Agreements), Mortgages shall receive and hold the sume in trust, as trustee, for the benefit of
Senior Mortgagee and shsii forthwith deliver the same to Senior Mortgagee in precisely the form
received (except for the endarsizment or assignment of Mortgagee where necessary), for application
tc any of the Senior Obligatiozs, due or not duc, and, until so delivered, the same shall be heid in
trust by Mortgagee as the proper’y ol Senior Mortgagee.

(f)  Mortgagee acknowicsiges and agrees (i) that the terms and provisions of this
Section 2 are intended to benefit Senior Moartgagee and that no amendment of this Section 2 shall
be effective without the writien consent of Senior Mortgagee. Notwithstanding the foregoing, the
provisions of this Section 2 are intended solely ic« the benefit of Senior Mortgagee and the owners
of the Scries 1994 Bonds, and, upen payment and performance in full of the Senior Obligaticns, the
rights of Mortgagee as to Mortgagor shall then be the same.as they would have been without regard
to the operation of this Section 2.

()  Mortgagec further acknowledges und agie=s.nat the benefits of this Section 2
are intended to be cumulative and in addition to the bencfits affolded. to Senior Mortgagee under
thnt certain Subordination and Funding Agrecment of even date herewitis by and among Mortgngee,
Mortgagor, Senior Mortgagee, Zurn Industrics, Inc. and Houston Indusiries Energy, Inc. (the
“Subordination Agreement”). Whenever possible, cach provision in inis-Mortgoge shall be
interpreted in such manner as to be consistent with the provisions of the Subordination Agresment
and no conflict or inconsistency shall be deemed to exist simply because one docuiment contains
more extensive benefits, restrictions or requirements than the other. In the event ot uny conflict
or inconsistency between the provisions of this Morigage and the provisions of the Suoo.dination
Agreement, the provisions of the Subordination Agreement shall govern and control to the extent
of any such conflict or inconsistency.

3. (@)  Mortgagor shall: (i) promptly repair, restore und rebuild any buildings
or improvements now or hereafter located on the Project Site which may become damaged or
destroyed, except as provided in Section 9.2 of the Loan Agreement; (ii) keep the Premises free
from mechanics' licns or other liens or claims for licn of any kind or nature whatsoever (collectively,
“Liens®); (ii) pay when duc any indcbtedness which may be secured by a mortgage on the
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Premises, whether senior or junior to this Mortgage and whether permitted by the terms hercof or
otherwise, and comply with all requircments of all documents and Instruments cvidencing or
sccuring such indebtedness, and upon request, cxhibit satisluctory evidence of the discharge of any
such mortgage io Mortgagee; (iv) comply with all material requirements of law, municipal
ardinances, or restrictions of record with yespect 10 the Premises and the use thereof; (v) make no
material alterations in the Premises, except as specificnlly permitted in writing by Mortgagee and
as permitted or required by law or municipal ordinance; (vi) suffer or permit no change in the
general nature of the occupancy or use of the Premiscs, except us may be specifically permiitted in
writing by Mortgngee and permitted or required by law or municipal ordinance; (vii) inltinte or
acquiesce in no zoning variation or reclassification, except for zoning changes which are initinted
upon reasonable advance written notice to Mortgagee and are necessary to the operation of the
Project ard which do not invelve any property other than the Project Site and will not result in any
diminution i oss in the use or value of the Premises or in Mortgagee's sccurity interest in the
Premises; (viit)-procure, maintain and renew any and all governmental licenses, approvals and
permits as may-Ge.rquired, at any time and from time to time, in order (o own, operate, repair and
mainiain the Premisas; and (ix) pay cach item of indebtedness secured by this Mortgage when duc
according to the terms lic enf, and pay, perform, satisfy and discharge each of the Obligations when
required to do so under the torms of this Mortgage, the Note Purchase Agreement, the Notes and

the other Collateral Documerite.

(b)  Motigrgor may, in good faith and with due diligence, contest the
validity or amount of any Lien, and Ge’er payment and discharge thereof during the pendency of
such contest, provided: {i) that such contes:shall bave the effect of preventing the sale or forfeiture
of the Premises or any part thereof, or any tntrees: therein, to satisfy such Lien; and (ii) that, within
ten (10) days after Mortgagor has first learnes-of the asscrtion of such Lien, Mortgagor shall have
notified Mortgagee in writing of Mortgagor's “irtention to contest such Lien; and (iii) that
Mortgagor shall deposit with Mortgagee a sum of meiicy deemed adequate by Mortgagee to pay
all liens and any penaltics and interest thereon, incressing, such deposit as Mortgagee may from
time to time require in its sole judgment. If Mortgagor skaif: (x)-fail to prosecute such contest with
reasonable diligence, or (y) fail to maintain sufficient funds cn derosit (as hereinabove provided)
cr other security (as provided below), then Mortgagee may appiy m.oney on behalf of Mortgagor
in payment of or on account of any such Lien, or that part thereot taci unpaid, together with all
interest and penalties thereon and Mortgagor shall reimburse Mortgage: i full for all such moaies,
within five (5) days after demand therefor by Mortgagee. Mortgagor shall, upon the final
disposition of any such contest, pay in full any such Lien or that part thereof (her unpaid, together
with all interest and penalties thereon. In licu of the cash deposits described ia zubsection (jii)
above, Mortgagor may deliver to Mortgagee and maintain during the pendency-of any such
proceeding either a payment bond in form and from a bonding company satisfactory ic Vortgagee
or a letter of credit in form and from & bank satisfactory to Mortgagee or an endorsement to the
Title Insurance Policy (as defined in the Note Purchase Agreement) insuring over any such Lien,
provided that such letter of credit or bond or endorsement shall indemnify Mortgagee against the
Lien which Mortgegor is contesting as aforesaid, and shall otherwise be in form and substance
satisfactory to Mortgagee in its sole discretion.

Payment of Taxes

4. (a)  Mortgagor shall pay or cause to be paid, on or before the due date
thereof, all general reel estate taxes, special taxes, special assessments, water charges, sewer service
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charges, and other charges ageinst the Premises (collectively, “Taxes"), und shall, upon written
request, promptly furnish 1o Mortgugee duplicate reccipts evidencing such payment. If Martgagor
desires to protest any Tnxes after the date the snme ure duc and payable, then such Tuxes must be
paid under protest on or before their due dotc and then Mortgagor muy pursue such protest in
strict compliance with ull applicable laws, rules and regulations,

(b)  Subject to Sectlon d4(c), Mortgagor covenants and agrees to deposit
with Mortgagee, commencing on the date of the fimst disbursement of the procecds of the Notes and
continuing on the first day of cach month thereufter until the Obligations ore fully paid, satisfied,
performed and discharged, o sum cqual to anc-twelfth (1/12) of the Taxes for the last ascertninable
year on the Premiscs. Mortgagor, concurrently with muking snid first deposit, shall slso deponit with
Mortgage< or. amount, based upon 1/12th of the last year's ascertainable Taxes, on the Premiscs,
on (he accrual basis, for each month or portion thereof in the period commencing on January 1,
immedintely sucezeding the last year for which all Tuxes have been paid, to and including the date
of the first deposir<in this Scction hereinubove mentioned.  Such deposits arc to be held by
Mortgagee without any rowance of interest and arc to be used by Mortgugee for the payment of
Taxes on the Premises next-duc and paynble when they become due, such puyments 10 be mudo by
Mortgagee directly to the appiicable tax collecting body. Notwithstanding the foregoing, upon the
occurrence of an Event of Deiralt and an acceleration of the Notes, Mortgugee shall, If so directed
by the Required Notcholders in accordunce with the terms of the Collateral Trust Agreement, apply
all or any portion of such deposits iniciuction of the indebtedness evidenced by the Notes, absent
which direction, the deposits shall contiavs to be used for the payment of real estite tuxes. Il the
funds so deposited are insufficient to pay <ty such Taxcs for any year when the sume shall become
duc and payable, Mortgagor shall, within ten (10).days aftcr receipt of demand therefor (but in no
cvent less than thisty (30) days prior to the last dey in which the same may be paid without interest
or penalty), deposit such additional {unds as muy %c nccessary to puy such Taxes in full. If the
funds so deposited exceed the amount required to pay'sich Taxes for any year, the cxcess shall be
applied on a subsequent deposit or deposits.

(€)  Atany time prior to relense of the Senior Morigage, the provisions
of this Section 4 shall be deemed to be satisfied if Mortgagor compiies with the relevant provisions
of Section 3 of the Senior Mortgage.

lusurance

3. Mortgagor shall at all times maintain, or cause to be maintriacd, insurance
covering loss by perils, hazards, linbilities and other risks and casualtics and in such’pmounis as arc
described on Attachment E awtached hereto and mede a part hercof. Commencing with January
1995, and during euch subscquent month of January while any Note is outstanding, Mortgagor shall
couse an Insurance Consultant (as hercin defined) to review the insurance maintained by Morigegor
as to whether such insurance coverages satisfy the requirements of said Attackment E snd whether
any additional types or amounts of coverage are required of Mortgagor so as to conform with such
Insurance Consultant’s determination of the coverages which would be customary in the case of
entities involved in the same cor similar activities and similarly situated and adequate to protect the
Preniises and the operation of the Praperty (“Additional Coverage™). Mortgagor shall maintain,
or cause to be maintained, any and all such Additional Coverage. During cach such January,
Mortgagor shall also cause an Insurance Consuitant to deliver a certificate to Mortgagee which
indicates that the insurance then being maintained by Mortgagor satisfies the requirements of (a)

-9

t} m [
‘)“JO.‘J.‘J‘JL




UNOFFICIAL COPY




UNOFFICIAL COPY

said Attachment E and (b) eny such independent Consultant’s determination of the Additional
Coverage which should then be maintained by Mortgagor. For purposes hereof, “Insurance
Consultant” means an individual or firm who, in the case of an individual, is not an employee or
officer of Mortgagor, any member of Mortgagor or any of their afliliates, and which in the case of
a firm, does not contral, nor is controlied by or under common control with Mortgagor, any member
of Mortgagor cor any of their affiliates and is qualificd to survey risks and to recommend insurance
coverage for business similar to that of Mortgagor, but shall not include any broker or agent with
whom Mortgagor or any of its members or any of their affiljates transuct business.

All physical damoge policies and renewals shall contain o standard mortgagee clause
neming Mortgagee as mortgagee, which clause shall expressly state that any breach of any condition
or warraziy. by Mortgagor shull not prejudice the rights of Mortgagee under such insurance; and
a loss payakie clause in favor of Mortgagee for property, contents, inventory, cquipment, and
business interruption insurance coverages. All linbility policies and renewals sholl nume Mortgagee
as an additionsi fucured, subject to the rights of Scnior Mortgagee. No additional parties (other
than Scnior Mortgage<j shall appear in the mortgagee or loss payuble cluuse without Mortgagee's
prior written consent. ‘Al nolicies shall be issued by companics which have an A.M. Best's rating
of at least Class A. In the event of the fareclosure of this Mortgage or any other transfer of title
to the Premises in full or partio! satisfoction of the loans evidenced by the Notes, all right, titie and
interest of Mortgagor in nnd to ali inzurance policics and renewals thereof then in force shall pass

to the purchaser or grantee,

All policies shall inciude 4 rovision requiring that the coverage evidenced thereby
shall not be terminated or modified without thirty, (30) days prior written notice to Mortgugee, All
property insurance policies shall also include a-provision for law und ordinunce change covernge,
Mortgagor shull deliver copies of all policies and zunlicatc original certificates evidencing such
insurance, including copies of additional und renewa! policics and duplicate original certificates,
together with evidence of full payment of premiums tn<rr.on, to Mortgagee, and, in the case of
insurance sbout to cxpire, shall deliver duplicate origini! certificates und copics of cach rencwal
policy, together with evidence of full payment of premiums thereon, not less than thirty (30) days
prior to their respective dates of expiration. Mortgagor will not perait any condition to exist ot the
Project Site which would wholly or purtially invalidate any insurance.{neieon. Mortgagor shall not
take out scparate insurance concureent in form or contributing in tic avent of loss with that
required to be maintained hereunder unless Mortgagee is included thereon-as an additional insured
end under o mortgagee clouse nceepinble to Mortgagee.  Mortgagor shall immediately notify
Mortgagee whenever ony such scparnte insurance is tuken out and shall prea;ly deliver to
Mortgngee the policy or policies of such insurance. Should Mortgngor {ail to insure, il to pay the
premiums on, or fail to provide the rencwals of any insurance required hereunder, ivisrijagee, ut
its option but without nny obligation so to do, may obtain such insurance and pay the premiums
thercon and said premiums and all costs associated therewith shall be paid by Mortguger upon
demand therefor and shall be securcd hereby.

Adjustment of Losses with Insurer and Applicotion of Proceedy of Insurines

6. (u)  Subject to Section 6(f), oll proceeds of the insurnnce required to be
maintained by this Mortgage and the Project Documents piyable in connection with any domnge,
and all awards or other compensation payable in connection with nny condemnution deseribed in
Scction 21 below, shall be deposited with Mortgagee or another entity selected by Mortgages (as
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holder of such amounts, the “Depositary”) in a cash collatcral account, except that any such
proceeds or awards aggrcgating less than $100,000 shall not be required to be so deposited.
Mortgagor shall execute and deliver to Mortgngee any and all agreements, financing statcments and
other documents which Mortgagee may rensonably require to create, perfect and maintain a fimst
priority licn and sccurity interest in all funds (including, without limitation, condemnation awards,
insurance proceeds and additional deposits required hercunder) on deposit from time to time with
Mortgagee or Depository, in favor of Mortgagee to secure the payment and performance of the
Obligations. Except to the extent required by Section 6(d), such proceeds or awards or other
compensation (after deducting therefrom all costs and expenses, including reasonable attorneys’ fees
incurred by Mortgagee and the other Depositary, if any, in connection with the collection thereof
regardless of the particular nature thereol and whether incurred with or without suit) shall be paid
by the Depeeitary to or for the account of Mortgagor for application to the payment of the costs
of restoring ¢hz Project so damaged (or restoring the portion thereof not so taken to a viable
economic unit), a5 shall be applied to pay or reimburse the restoring party for expenditures made
in restoring the Froject so damaged (or restoring the portion thereof not s0 taken to n visble
cconomic unit) as theweck pragresaes, againat receipt by the Depositary of proof satisfaciory to it
that (i) the requirementy’ of Section 6(b) have been complied with, (il) the work, (o the extent
periormed, has been satisfuctor’ly accomplished, (iii) the amount requested hos been paid by or on
behalf of Mortgagor or is justly ue to the restoring party in connection with the work, (iv) no Liens
have been filed against the Premises, and (v) there arc no amounts then due and payable to any
persons who have rendered services of farnished materials in connection with such work other than
such as will be discharged in full from the amounts requested. The Depositary shall not be required
to apply such procecds or awards os afcr:said unless Mortgagor and an independent architect
andfor engineer selected by Mortgagor (“Irdependent Eagineer”) determine that the amount
thereof remaining after payment of the amoun: réyuested (together with anticipated interest and
investment earnings thereon and the anticipated proreeds of business interruption and extra expense
insurance) will be sufficient to pay in full for the cciapietion of such restoration and to pay all
Obligations that become or are expected to become cuc and payable during such restoration.
Mortgagor shall promptly deposit or cause to be deposited wits ihe Depositary th amount of any
such insufficiency to be held and disbursed by the Depositary in arcordance with the provisions of
this Section 6.

(b)  Subject to Section 6(f), all restoration work following any damage by
fire or other casualty or condemnation pursuant to this Mortgage shall be-subjzat to the foliowing
terms and conditions:

(i) no work shall be undertaken unless Mortgagor shall have procured
and paid for all required Governmental Approvals (as defined in the Note Purchase
Agreement) and other governmental permits and authorizations of any
Governmental Authorities having jurisdiction in conncction therewith;

(i)  all work shall be designed, constructed and completed in accordance
with plans and specifications prepared by an architect or engineer selected by
Mortgagor and satisfactory to Mortgagor and Independent Engineer and otherwise
in accordance with the Construction Contract (as defined in the Noie Purchase
Agreement) and shall be performed by contractors selected by Mortgagor and
approved by the Independent Engineer, pursuant to plans and specifications
prepared by Mortgagor and approved by the !ndcpcndcxgtj Engineer; '
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(i)  no work involving un catimatcd cost of $300,000 or morc shall be
undertaken unicss the Independent Engincer shall have certified in writing (which
certification shall be given only after consultation with Mortgugor) that the portions
of the Project so damaged (or the portions thereof not so taken) can be restored
substantially to the value and condition thereof immediately prior to such dumoge,
or, in the case of a condemnation, to a complete, viable economic unit; and

(iv)  no work involving an estimated cost of $500,000 or more shull be
undertaken uniess such work is done pursuant to guaranteed maximum or fixed price
contracts satisfactory to Mortgagor, together with pryment and performance bonds
having penal omounts equal to such guaranteed maximum or fixed prices or a
ceinplztion guaranty, in nny event in form and content and from an issuer acceptable

to Mortzagor.

Motgugee may (without any obligation to do so) waive strict compliance with any
of the requircments of tir's Section 6(b) if an Independent Engineer shall furnish Mortgagee with
a certificate indicating” t!int the work substantially conforms in all material respects with the
requirements of this Sectiow 6(b) and thut any such non-compliance shall not result in any
diminution or loss in the use or'value of the Premiscs.

(€)  Uponreesipt by the Depositary of certificates of the architect or
cngineer selected by Mortgagor pursuan® o Section 6(b) and of the Independent Engincer certilying
the completion of such restoration and th< payment of the cost thereof in full, the balance of any
monies not required to be disbursed pursuaric to Section 6(n) shall be applied as provided in
Section 6(d).

(dy  If an Event of Default” sholl occur and be continuing prior to
completion of any such restoration work, then, at the opticn of Mortgagee, all funds on deposit with
Mortgagee or Depositary shall be applied to the payment of the Obligations in such order as
Mortgagee shall determine (as provided in the Collateral Trust Asceement) until the same have
been paid in full and the Notes are no longer cutstanding, and any Laiance thercof remaining after
such payment shall be paid to Mortgagor, or to whosoever shall be iegatly entitled thereto, or as a
court of competent juricdicticn may direct.

(¢)  Any monies held by the Depositary pursuant tc thi; Section 6 shall
be invested at the direction of Mortgagor in Permitted Investments (as detinedin the Note
Purchase Agreement). The Depositury shall have the right to deduct from any suco-proceeds or
awards its reasonable charges for acting as Depositary hereunder.

(f)  Atany time prior to release of the Senior Mortgage, the provisions
of this Section 6 shall be deemed to be satisfied if Mortgagor complics with the relevant provisions
of Section 5 of the Senior Mortgage.

(g  Notwithstanding anything contained in this Section to the contrary,
but subject in all cvents to the terms and conditions of the Subordination Agreement, any and all
condemnation awaids, insurance (including, without limitation, business interruption and extra
expense insurance) proceeds and additienal deposits required hereunder may be used by Mortgagee
to pay any and all Obligations coming due during any such period of restoration and any such funds
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remaining after completion of such restoration work shall be applicd to reduce any other
outstanding Obligation, unless the Note Purchase Agreement, the Subordination Agreement or any
Collateral Document shall expressly provide to the contrary.

Stamp Tax
7. If, by the faws of the United States of America, or of uny state having
jurisdiction over Mortgugor, nny stamp tax or similar tax is duc or becomes due in respect of any

of the Obligations or the recording of this Mortgage, Mortgugor covenants and agrees 1o pay such
tax in the manner required by any such law, Mortgugor further covenants to hold harmless and
agrees (o indemnify Mortgagec, its successors or nssigns, againat ony liability incurred by reason of
the impostticit of any stamp tux or similar tax on the issuance of the Obligations or the recording

of this Mortgnsc.

Prepayment

8. Mouregagor shall have no right to prepay the Notes except as may be expressly
set forth in the Note Purchwse Agreement and the Notes.

Effect of Extenslons of Time

9, If the payment o sv-of the Obligations or nny part thereol is exteaded or
varicd or if any port of the sccurity is releqsed, all persons or entities now or at any time hereafter
linble therefor, or interested in the Premises, sanli be held to assent to such extension, variation or
relensc, and their liability and the lien and all provisinns hercof shall continue in full force, the right
of recoursc against oll such persons being expressiy ceserved by Mortgugee, notwithstanding such

extension, variation or reicasc,

10.  Inthc cvent of the ennctment after this date SCnny law of the State of Hllinols
deducting from the value of land for the purpose of tuxation any lier thereon, and imposing upon
Moartgagee the payment of the whole or any part of the taxes or assesiments or charges or liens
herein required to be paid by Mortgagor, or changing in any way the laws_clating to the taxation
of mortgages or debts sccured by mortgages or the morigngee’s interest in the property, or the
manner of collection of taxes so as to affect this Mortgage or the Obligations secvierl hereby, then,
and in any such event, Mortgagor, upon demund by Mortgagec, shall pay such tuxes or-assessments,
or reimburse Mortgagee therefor; provided, however, that if in the opinion ol wounsel for
Mortgngee (n) it might be unlawful to require Mortgagor to make such payment or (b) tac muking
of such payment might result in the imposition of interest beyond the maximum amount permitied
by law, then either such cvent shall constitute an Event of Default as described in Section 13(b)
below.

Morteagee’s Performance of Defuulted Acts: Subrogstion

11, In case of default on the part of Mortgagor under this Mortgage and the
failure of Mortgagor to cure such default within the applicable cure period, il any, Mortgagee shall
have the right, but not the obligation, to make any payment or perform any act herein or in or with

-13-

)~ .
.)'r._t (":”:“'-‘-;1




UNOFFICIAL COPY




UNOFFICIAL COPY

respect to any of the Obligations required of Mortgagor, in any form and manner decmed
expedient, and may, but need not, meke full or partial payments of principal or interest on prior
cncumbrances, if any, and purchase, dischurge, compromisc or settle any tnx lien or other prior lien
on title or ciaim thereof, or redeem from any tax sule or forfeiture afTecting the Premises or contest
any tax or assessment. Anything to the contrary notwithstanding, Mortgagee may immediately take
action to cure any default in the payment of taxes or insurance premiums or any other defaults that
create an emergency regurding the priority or validity of the lien of this Mortgage or the physical
condition of the Premises without regard to Mortgagor's cure rights, if any. All moneys paid for
any of the purposes herein authorized and all expenses paid or incurred in connection therewith,
including, but not limited to, reasonable attorneys’ fees and expenses, and any other moncys
advanced by Mortgagee to protect the Premises and the lien hereof, shall be so much additional
indebted:ieze secured hereby, and shall become immediately due and payable without notice and
with interest thaoreon at the Default Rate as hereinafter defined in Section 26 below, Inaction of
Mortgagee shali ziever be considered as o waiver of any right uccruing o it on account of any
default on the parcaf Mortgagor under this Mortgage. Should the proceeds of the Obligations or
any part thereof, or zav-amount paid out or advanced hercunder by Mortgagee, be used dircctly
or indirectly to pay off, diecharge or satisfy, in whole or in part, any lien or encumbrance upon the
Premises or any part theresion a parity with or prior or superior to the lien hereof, then ns
additional security hereunder, M1ortragee shall be subrogated to any and all rights, equal or superior
titles, liens and cquities, owned or claimed by any ewner or holder of said outstanding liens, charges
and indebtedness, however remote, régardiess of whether said liens, charges and indebtedness are
acquired by assignment or have been rilenszd of record by the holder thereof upon payment,

Mortgagee’s Reliance on Tax Bills, Etc.

12, Mortgagee in making uny peyment hereby authorized: (a) relating to taxes
and assessments, mny do so nsccording to nny bil, stitement or estimute procured from the
appropriatc public office without inquiry into the accuracy v.f such bill, statcment or estimate or into
the validity of any tax, asscssment, sale, forfeiture, tax licn or <iils or cloim thereof; or (b) for the
purchase, discharge, compromise or settiement of any Lien, mny.do so without inquiry us to the
validity or amount of such Licn or any claim for Licn which may be nsserted.

Default

13.  Each and all of the following shall be a default (an “Eveat of Default”) under
this Mortgage: (a) il any payment due pursuant to Section 4(b) of this Mortgage, or any payment
due on the Scnior Obligations, is not paid within fificen (15) days after the due anie thereof; or
(b) if any other payment due under or with respect to uny of the Obligations, or any otier payment
duc in accordance with the terms of this Mortgage, the Note Purchase Agreement, the Notes or any
other Collateral Document is not paid when the sume is duc and payable, subject to any upplicable
grace, cure or notice periods; or (c) if any ather of the covenants, agreements or conditions,
hereinbefore or hercinafter contained, required o be kept or performed or observed by Mortgagor
in this Mortgnge, arc not observed or performed, and such nonperformance or nonobservance is
not remedied by Mortgngor within thirty (30) dnys after written notice from Mortgagee to
Mortgugor (provided that if such default cannot reasonubly be curcd within said 30 day period, but
is susceptible of cure within an additicnal 60-day period, then said 30 duy cure period shall be
cxtended by up to 60 additionnl duys (but no longer, unless Morigagee, in its sole discretion, elects
to grant one or mare further extensions) so long as Mortgagor diligently and continuously pursues
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such cure); or (d) if any other default or event of default, shall have occurred and be continuing
under the Note Purchase Agreement, the Notes, any other Collateral Document or the Senior
Mortgage, which is not cured within any applicable grace, cure or notice period. Any and all cure,
grace or notice periods under this Mortgage shall run cancurrently with any such periods allowed
with respect to any default under the Note Purchase Agreement, the Notes or any of the other
Collateral Documents or otherwise availnble to Mortgagor.

14.  Subject to the provisions of Section 2 hereof when an Event of Default shall
have occurred (whether listed in Section 13 or described elsewhere in this Mortgage) and remain
uncured, Mo tgagee shall have the right to accelerate the maturity of all of the Obligations and
when the indebtedness secured hereby or any part thereof shall become due, whether by lapse of
time, ucceleraiico or otherwise, then Mortgagee shall have the right to foreclose the lien hereof by
judicial action; provided, however, that such right to foreclose may be excrcised as expressly
permitted under the Svhordination Agreement and provided, further, that in any event such
foreclosure shall be sudjuct to the rights of Senior Mortgagee. In any suit to foreclose the lien
hereof or in any ather actionto enforce any other remedy of Mortgagee under this Mortgage or
with respect to any of the ciner Obligations, there shall be allowed and included as additional
indebtedness in the decree for rale, judgment of foreclosure or other judgment or decree all
expenditures and expenses which sy be paid or incurred by or on behall of Mortgagee for
reasonable attorneys’ fees, paralegais’ izes, appraisers’ fees, environmental consultants' and
contractors' fees, outlays related to compliice with Environmental Laws (as defined in the Note
Purchase Agreement), outlays for documen:ary, and expert evidence, stenographers’ charges,
publication costs, and costs (which may be estuipted as to items to be expended after entry of the
decree) of procuring all such abstracts of title, iitie searches und examinations, title insurance
policies and similar data and assurances with respect 1o title and value as Mortgagee may deem
reasonably necessary either to prosecute such suit or to'evidence to bidders at any sale pursuant
to such decree the true condition of the title to or the vaiue of the Premises. All expenditures and
expenses of the nature in this Section mentioned and such expenscs and fees as may be incurred
in the protection of the Premises and the maintenance of the licr af this Mortgage, including but
not limited to the fees of any attomney employed by Mortgagee ir ony litigation or proceeding
affecting this Mortgage, the Obligations or the Premises, including baukriptcy proceedings, or in
the preparation for the commencement or defense of any proceeding or threatened suit or
proceeding, shall be immediately due and payable by Mortgagor, with intzrest thereon at the
Default Rate (as defined in Section 26 hereaf), and shall be secured by this Meitzage,

Without limitation on the foregoing, all advances, disbursements and cxpznditures
made by Mortgagee before and during a foreclosure, and before and after judgment of foreclosure,
and at any time prior to sale, and, where applicable, after sale, and during thc pendency of uny
related procecdings, for the following purposes, in addition to those otherwise authorized by this
Mortgage or by the lllinois Mortgage Foreclosure Act, 735 ILCS 5/15-1101 et seq. (“Act”™), shall
have the bencfit of all applicable provisions of the Act, including those provisions of the Aect

hereinbelow referred to (collectively, “Protective Advances™):

(a)  all advances by Mortgagee in accordance with the terms of this Mortgage to:
(i) preserve or maintain, repair, restore or rebuild the Project or other improvements upon

.1S.




UNOFFICIAL COPY




UNOFFICIAL COPY

the Premises; (i) preserve the lien of this Mortgage or the priority thereof; or (iif) enforce
this Mortgage, ns relerred Lo in Subsection (b)(5) of Section 15-1302 of the Act;

(b)  payments by Mortgagee of: (f) when duv installments of principal, interest
or other aobligations in necordance with the terms of any senior mortgage or other prior lien
or encumbrance; (ii) when due installments of real estate taxes and asscssments, general and
special and all other taxes and assessments of uny kind or naturc whatsoever which are
assessed or imposed upon the Premises or mny part thereol; (ili) other obiigations
suthorized by this Mortgage; or (iv) with courl approval, uny other amounts in connection
with other licns, cncumbrances or interests reasonnbly necessury to preserve the stutus of
title; as referred to in Section 15-1505 of the Act;

{(¢t)  advances by Morigagee in settlement or compromise of any claims usscried
by claiments under senfor morigages (including the Senior Mortgage) or tny other prior
licns;

(d)  atiomeys' fees and other expenses incurred: (i) in connection with the
foreclosure of this Mortgege us referred to in Scctions 15-1504(d)(2) and 15-1510 of the Act;
(if) in connection with any action, sult or proceeding brought by or against Mortgagee for
the enforcement of this Martgage or arising from the interest of Mortgagee hercunder; or
(iii) in the preparation for tha commencement or defense of any such foreclosure or other

action;

(¢)  Mortgagee's fces and Costs, including attorneys’ fces, arising between the
entry of judgment of foreclosure and confiomation hearing as referred to in Subsection
(b)(1) of Section 15-1508 of the Act;

( expenses deductible from proceeds o aale as referred to in subsections (a)
and (b) of Scction 15-1512 of the Act;

(g)  expenses incurred and expenditures made by iertpagee [or any one or more
of the following: (i) if all or any portion thereof constitutes <ne.or more units under a
condominium declarntion, assessments imposed upon the unit ovaer thereof; (i) if any
interest in the Premises is o leaschold estate under a lesse or suulensc, rentals or other
payments required to be made by the lessee under the terms of the lense ox subleasc; (iii)
premiums for casualty and liability insurance paid by Mortgagee whether or oot Mortgagee
or a receiver is in possession, if rcasonably required, in reasonable amicunts, and all
renewals thereof, without regard Lo the limitation to maintaining of existing istrance in
cffect at the time any receiver or mortgagee takes possession of the Premises imposed by
subsection (c)(1) of Section 15-1704 of the Act; (iv) repair or restoration of damage or
destruction in excess of available insurance proceeds or condemnation awards; (v) payments
requircd or decmed by Mortgagee to be for the benefit of the Premises or required to be
made by the owner of the Premises under any grant or declaration of cascment, easement
agreement, agreement with any adjoining land owners or instruments creating covenants or
restrictions for the benefit of or affecting the Premises; (vi) shared or common expense
assessments payable to any association or corporation in which the owner of the Premises
is a member if any way affecting the Premises; (vii) if the loan secured hereby is a
construction loan, costs incurred by Mortgagee for demolition, preparation for and
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completion of construction, as may be suthorized by the Note Purchase Agreement; and
(viii) pursuant to any lease or other agreement for occupancy of the Premises.

‘ All Protective Advances shall be so much additional indebtedness secured by this
Mortgage, and shall become immediately due and payable without notice and with interest thereon
from the date of the advance until paid at the Default Rate set forth in Section 26 below. This
Mortgage shall be a lien for all Protective Advances us to subscquent purchasers and judgment
creditors from the time this Mortgage is recorded pursuant to subscction (b)(1) of Section 15-1302
of the Act. All Protective Advances shall, except to the extent, if any, that any of the same is clearly
contraty to or inconsistent with the pravisions of the Act, apply 1o and be included in: (i)
determination of the amount of indebtedness secured by this Mortgage at any time; (if) the
indebtedrese found duc and owing to Mortgagee In the judgment of foreclosure und any aubscquent
supplementei judgments, orders, adjudications or findings by the court of any additional
indebtedness vzezming duc after such entry of judgment, it being ngreed that in any foreclosure
judgment, the cour(<ady reserve jurisdiction for such purpose; (lif) il right of redcmption is deemed
not to be waived by.«his Morignge, computation of amount required (0 redeem, pursuant to
subsections (d)(2) and (¢} ~f Scction 15-1603 of the Act; (iv) determination of amounts deductible
from sale proceeds pursuznt ic Section 15-1512 of the Act; (v) application of income in the hands
of nny receiver or Mortgngec in possession; and (vi) computntion of any deficiency judgment
pursuant to subsections (b)(2) anvi (c) of Sections 15-1508 nnd Section 15-1511 of the Act.

Upon uny sale made undor or by virtue of this Section or by virtue of judiclul
proceedings or of a judgment or decree ol {ureclosure and sule, Mortgagee may bid for and acquire
the Prcmiscs or any part thereol and in Hew of puying cash therefor may muke scttlement for the
purchasc price by crediting upon the indebtedncse of Mortgngor sccurcd by this Mortgage the sale
price, alter deducting therefrom the expenses of tie sele and the cost of the action and any other
sums which Mortgngor is required to pay or that Moitiance is nuthorized to deduct under this
Mortgage.

Mortgegor understands nnd ngrees that in the event of an Event of Defoult,
Mortgagee, to the extent this Mortgoge constitutes a sccurity spicement under the UCC, may,
subject to the rights of Senior Mortgagee, exercise nny und all rights 2ad remedics of u secured
party under the UCC including but not limited 10 the tuking possession of any personnl property
covered by this Mortgage and disposing of the sume by sale or otherwise; jrrovided that at least ten
(10) days’ prior noticc of such disposition must be given to Mortgagor, all us previded for by the
UCC, it being agreed that such ten (10) days’ notice shall constitute fair and repsovable notice to
Mortgngor of such disposition,

Application of Proceeds of Fareclosure Sols

15.  Subject to the rights of Senior Mortgagee, the proceeds of any foreclosure
sale of the Premises (or the sale of property under the last unnumbered parageaph of Section 14
hercof) shall be distributed and applied in the following order of priority: first, on account of all
costs and expenses incident to the foreclosure proceedings (or sale, as the case may be), including
oll such items ns are mentioned in the preceding Scction hereof; second, to the repuyment of the
Ohligations and all other items which under the terms hereol constitute secured indebtedness
additional to that constituting the Obligstions, with interest thercon as herein provided; and third,
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any overplus to Mortgagor, its successors or assigns, as their rights may appear or as a court may
direct.
Appolntment of Recsiver

16.  Subject to the rights of the Senior Mortgagee, upon, or at any time after, the
filing of a complaint to foreclose this Mortgage, the court in which such complaint is filed may
appoint & receiver of the Premises. Such appointment may be made cither before or after sale,
without notice if permitted by law, without regard to the solvency or insolvency of Mortgagor at the
time of application for such receiver and without regard to the then velue of the Premises, and
Mortgngee hereunder may be appointed as such recciver. Such receiver shall have power: (a) to
collect thé teuts, issues and profits of the Premises during the pendency of such foreclosure suit and,
in case of asp'c-end a deficiency, during the full statutory period of redemption, if any, whether
there be redeniption or not, as well as during any further times when Morigagor, except for the
intervention of such teceiver, would be entitled to collect such rents, issues and profits; (b) to extend
or medify any then existivg lenses and to make new leases, which extensions, modifications and new
leases may provide for te'zis to expire, or for options to lessees to extend or renew terms to expire,
beyond the maturity date of <h indebtedness hereunder and beyond the date of the issuance of a
decd or deeds to a purchaser or purchasers at a foreclosure sale, it being understood and agreed
that any such leases, and the options or other such provisions to be contained therein, shall be
binding upon Mortgagor and all persors whose interests in the Premises are subject to the licn
hereof and upon the purchaser or purchasers at any foreclosure sale, notwithstanding any
redemption from any judgment or decrce ¢t foreclosure, discharge of the mortgage indebtedness,
satisfaction of any foreclosure decree, or issuance of any certificate of sale or deed to any
purchaser; and (c) all other powers which may e necessary or arc usual in such cases for the
protection, possession, control, management and opcration of the Premises during the whole of soid
period. The court from time to time may authorize the »cceiver to apply the net income in his
hands in payment in whole ar in part to: (x) the Obligatiuny or any tax, special assessment or other
lien which may be or become superior to the lien hercof ar of such decree, provided such
application is made prior to any foreclosure sale; and (y) the deficiency in case of o sale and
defliciency.

Assignment of Rents and leases

17.  To further secure the Obligations, and subject to the riglts of the Senior
Mortgagee, Mortgagor hereby sells, assigns and transfers unto Mortgagee all Lezses for or with
respect to the Premiscs and all the Rents now due and which may hercalter become due (whether
before or after foreclosure or during the period of redemption and whether before or aft=rhe filing
of any petition by or against Mortgagor under the Bankruptey Code, 11 US.C. §1101 et seq., or any
other federal or statc bankruptcy, insolvency, receivership or similar law) under or by virtue of, and
to the extent payable pursuant to, any Lense, whether written or verbal, which may have been
heretolore or may be hereafter made or agreed to or which may be made or agreed to by
Mortgagee under the powers herein granted, it being the intention hereby to estublish an absolute
transfer ond assignment of all such Lenses and nll the Rents and other awvails thercunder to
Mortgagee. Mortgagor, from and during the occurrence of an Event of Delault, hereby irrevocably
appoints Mortgagee (which appointment is irrevocable until tcrmination of this Mortguge ond is
coupled with an interest) its truc and lawful attorney in its nnme and stead (with or without taking
possession of the Premises as provided in Section 18 hereof) to rent, leasc or let all or any portion
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of the Premises to any party or parties at such rental and upon such terms as Mortgagee shall, in
its discretion, determine, and to collect all of said avails, rents, issues and profits arising {rom or
accruing at any time hereafter, and all now due or that may herealter become due under cach and
every of the Leases, written or verbal, or other tenancy existing, or which mey hereafter exist on
the Premises, with the sume rights and powers and subject to the same immunities, exoneration of
liability and rights of recourse and indemnity as Mortgagee would have upon taking possession
pursuant to the provisions of Sectlon 18 hercof,

Mortgagor agrees that, without the consent of Mortgagee: (a) no rent will hereafter
be paid by any person in possession of any portion of the Premises for more than cne (1) month
in advance; and (b) the pnyment of the rents to accruc for any portion of the Premises will not be
waived, réassed, reduced, discounted or otherwise discharged or compromised by Mortgagor.
Mortgagor azrees that hereafter it will not assign any of the rents or profits of the Premiscs, except
to a purchasei o¢ zrantee of the Premises permitted under the provisions of this Mortgoge.

Notiing herein contained shall be construed as constituting Mortgagee a mortgagee
in possession of the Prémises in the absence of the taking of uctunl possession of the Premises by
Mortgagee pursuant to Sectiez 18 hereof. In the exercise of the powers herein granted Mortgagec,
no liability shall be asserted cr eitoreed agninst Mortgagee, all such linbility being expressly waived
and released by Mortgagor.

Mortgagor further agrecs 10 assign and transfer to Mortgagee all future Leases upon
all or any part of the Premises and to exzeuic and deliver, at the request of Mortgagee, all such
further assurances and pssignments in the Premises as Mortgagee shall from time to time
reasonably require.

Although it is the intention of the parics that the assignment contained in this
Section 17 shall be a present assignment, it is expressly arderstood and agreed, anything herein
contained to the contrary notwithstanding, that Mortgage< shall not excrcise any of the rights or
powers conferred upon it by this Section until an Event of Defiult occurs. The rights of Mortgagee
under this Section 17 shall continue and remain in full force zac cffect both before and after
commencement of any action or proceeding to foreclose this Mortgege.-after the foreclosure sale
in connection with the foreclosure of this Mortgage, and until expiration of the period of
redemption from any such foreclosure sale.

18.  In any case in which under the provisions of this Mortgage, Marigngee has
a right to forecicse the lien hereof, Mortgagor shall, forthwith, upon demand by Mortgagee,
surrender to Mortgagee, and Mortgagee shall be entitled, to the fullest extent permitted by law, to
take actual possession of, the Premises or any part thereof personally or by its agent or attorneys,
subject to the rights of the Senior Mortgagee. In such cvent, Mortgagee in its discretion may, in
accordance with law, enter upon and take and maintain possession of all or any part of the Premises
together with all documents, books, records, papers and accruals of Mortgagor or the then owner
of the Premises relating thereto and may exclude Mortgagor its agents or servants wholly therefrom
and may, as attorney-in-fact, as agent for Mortgagor or in its own name as Morigagee, and under
the powers herein granted, hold, operate, manage and control the Premises and conduct the
business, if any, thercof, either personally or by its ageats, and with full power to use such measures,
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legal or equitable, as in its discretion or in the discretion of its successors or assigns may be deemed
proper or necessary to enforee the payment or security of the avails, rents, issues, and profits of the
Premises, including actions for the recovery of Rents, actions in forcible detainer and actions in
distress for rent, and with fuli power: (u) to cance! or terminate any Lease [or any cause or on any
ground which would entitle Mortgagor to cancel the same; (b) to elect to disaffirm any Lease which
is then subcrdinate to the lien hereof; (c) to extend or modify any then existing Leases and to make
new Lenses, which extensions, modifications nnd new Leases may provide for terms to expire, or
for options ta lessces (o cxtend or renew terms Lo expire, beyond the maturity date of the
indebtedness hereunder and beyond the date of the issunnce of o'deed or deeds to r purchaser or
purchasers at a foreclosure sale, it being understood und pgreed that any such Leases, und the
options or other such provisions to be contained therein, shall be binding upon Mortgagor and all
persons waoes interests in the Premises are subject 10 the lien hereof and upon the purchaser or
purchosers 4 nay foreclosure sale, notwithstanding any redemption from sale, discharge of the
mortgage indeiiezness, satisfaction of any foreclosure decrce, or issuance of any certificate of sale
or deed to any pechaser; (d) to make all necessury or proper rcpaim, decorating, rencwals,
replacements, altcratizns; additions, betterments and improvements to the Premises as to it may
scem judicious; (€) o' insure and reinsure the same and oll risks incidental to Mortgugece's
possession, uperation and mauagement thereof; and (f) to recelve all of such uvails, rents, issues
and profits; Mortgagor hereby seunting full power and suthority to exercise cach und cvery of the
rights, privileges and powers herein \granted ot ony ond all timea herenfter, without notice to
Mortgngor. Without limitation ot titc foregoing, in oddition to any rights granted Mortgagee
hereunder or under applicable law, Morigigee shall huve all powers, rights and duties as provided
for in Scctions 15-1701, 15-1702 and 15-17<5of the Act.

From und after an Event of Detaul, Mortgagor shall be deemed to have constituted
and appointed Mortgagee its true and lawful attorney-in-fact with full power of substitution cither
in the neme of Mortgagee or Mortgagor, to excrcise mwy of the powers grunted to Mortgagee
pursuant o this Section 18, Mortgagee shall not be obligated to perform or discharge, nor does it
hereby undertake to perform or discharge, any obligation, duty or linbility under uny Leases.
Mortgagor shall and does hereby agree to indemnify and hold Mortpagee harmless of and {rom any
and nll linbility, loss or damage (except for any such linbility, loss‘cs Camage which may be caused
by the willful misconduet or gross negligence of Mortgngee) which Morgagee mny or might incur
by reason of its performance of any action authorized under this Secticn #8 and of and from any
and all claims and demands whatsoever (except for any such liability, loss or damage which may be
caused by the willful misconduct or gross negligence of Mortgugee) which may be asserted against
Mortgagee by reason of any ulleged obligations or undertekings on its part to perfur.: or discharge
any of the terms, covenants or agreements of Mortgagor.

Application of Income Received by Morigngee

19.  Mortgagee, in the exercise of the rights and powers hereinabove conferred
upon it by Section 17 and Section 18 hereof, shall have full power to use and apply the avails, rents,
issues and profits of the Premises to the payment of or on account of the following, in such order
as Mortgagee may determine:

(&)  to the puyment of any Obligations secured hereby or any deficiency which
may rcsult from any foreclosure sale;
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(b)  to the payment of taxes and special assessments now due or which may
hereafter become due on the Premises;

(c) tothe payment of ali repairs, decorating, renewals, scplacements, alterations,
additions, betterments, and improvements to the Premises and of placing the Premises in such
condition as which, in the judgment of Mortgagee, make it readily rentable; and

(d)  tothe payment of the operating expenses of the Premises, including but not
limited to the cost of the management and leasing thereof, judgments claimy for dumages, if any,
und premiums on insurance hereinnbove authorized.

Morteages's Right of Inspection

25 Mortgagee, personally or through its agents, shall have the right to inspect
the Premises upor rasonable notice (except in coses of emergency or abandonment) and at all
reasonable times upd nccess thereto shall be permitted for that purpose, including, without
limitation, to ascertain v/hather the Premises comply with applicable Environmental Laws,

Condemnntion

21, Morlgugor necchy nssigns, translers and sets over unto Mortgugee the entire
proceeds of any award or any claim fo¢ daranges for any of the Premises (or any interest therein)
tnken or damaged by the power of emineiit demain or by condemnation, subject to the rights of the
Scnior Morigage. Mortgagee shall be catitled (but shall not be obligated) to participate in the
collection of such proceeds and any such proceeds shall be first applied to reimburse Mortgagee for
all costs and expenses, including, but not limited tn, rcasonable attorncys’ fees and expenses,
incurred in connection with the collection of such” poocceds, subject to the rights of Senior
Mortgagee. The remeinder of any such award shall be nppiied in accordance with Section 6 above,

Relense upon Payment and Dischorge of Mortgagor's Oblipation:

22, IfMortgagor shall fully pny and sutisly all of the i:idebtedness sccured hereby
and fully comply with, satisfy and discharge all of the other terms and provisions hercol and ali
ather Obligations to be paid, sutisficd, performed and complicd with by Mertgagor, then, upon
Mortgagor’s request, Mortgagee shall promptly exceute and deliver to Mortgage: a release of this
Mortgage in recordable form.

Giving of Notice

23, Any notice, demand, request or other communication which cither party
hereto may desire or be required to give to the other party shall be in writing and shall be given
by registered or certificd mail, return receipt requested, or by telecopy, or by commercial overnight
delivery service, addressed as follows:

‘j‘a . .
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If to Mortgagor:

CGE Ford Heights L.L.C.
7120 E. Orchard Road, Suite 220
Englewood, Colorado 80111
Attention:  Terry Calip
. Telecopy:  (303) 689-0198
Telephone:  (303) 689-9693
3

with a copy to:

CGE Ford Heights, LL.C.

611 Walker, Suite 1100
Hcouston, Texas 77002
Attention:  David T. Greeson
“telecopy: (713) 220-5563
Tclechone:  (713) 220-5375

If to Mortgagee:

The First Naiivnal Bank of Boston

150 Royall Stree!, hail Stop 45-02-15
Canton, Massachusziis 02021
Attention:  Corpora‘e Trust Division
Telecopy: (617) 575-3611
Telephone:  (617) 575-253%

or to such other address or addressee as the partics herety may from time to time designate by
written rotice to the other party hercto. Notices, demauds, requests and other communications
given by: (a) registered or certified mail, return receipt requested, shall be deemed sufliciently
served or given for all purposes upon three (3) days afler the depasit thereof in the United States
mail; (b) telecopy shall be deemed given when received; and (C) by commercial overnight delivery
shall be deemed given one (1) business day after it is deposited for delivery, '

Waiver of Defense: R fies Not Exclusive: Time ks of the Essence

24.  No action for the enforcement of the lien hereof shall be rubject to any
defense which would not be good and available to the purty interposing the same in an-action ot
law or in equity upon the Obligations. Mortgagee and the Noteholders shall be entitled to enforce
payment and performance of any indebtedness sccured hereby and to exercise all rights and powers
under this Mortgage or under or with respect to uny other Obligations or any laws now or hereafier
in force, notwithstanding that some or nll of the Obligations secured hereby may now or hereafter
be otherwise secured, whether by mortgage, deed of trust, pledge, licn, assignment or otherwisc,
Neither the acceptance of this Mortgage nor its enforcement, whether by court action or other
powers herein contained, shall prejudice or in any manner affect Mortgagee’s right to realize upon
or enforce any other security, the other Collateral Documents or any Obligations now or hereafter
held by Mortgagee or the Notcholders, it being agreed that Mortgagee and the Notcholders shall
be entitled to enforce this Mortgage and any other remedy herein or by the other Collateral
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Documents or by law provided or permitted, but each shall be cumulative and shall be in addition
to every other remedy under the other Collateral Documents or other remedy given hercunder or
now or hereafter existing under the other Collateral Documents or at law or in equity or by statute.
Every power or remedy given hereby to Mortgagee or to which it may be otherwise entitled, may
be excreised, concurrently or independently, from time to time, and as often as it may be deemed
expedient by Mortgagee, und Mortgagee may pursuc inconsistent remedies, No waiver of any Event
of Default shall be implied from any omission by Mortgagee to take any action on account of such
default if such default persists or be repeated, and no express waiver shall affcet any such default
other than the default specified in the express waiver and that only {or the time and to the extent
thercin stated, No acceptunce of any payment of any ons or more delinquent installments which
does not irclude interest at the Defsult Rate {rom the date of delinquency, together with any
required-iute charge, shall constitute a waiver of the right of Mortgagee at any time thereafter to
demand and collect payment of interest at such Default Rate or of lute charges, if any. Time is
of the essence ofthis Mortgage and each of the covensnts and provisions hereof.

25.  Mortgapor shall pay all title insurance premiums, escrow charges, filing,
registration or recording fees ana all expenses incident to the execution and acknowledgment of this
Mortgage and all federal, state, covnty and municipal taxes, and other taxes, duties, imposts,
assessments and charges arising outof or i connection with the exceution nnd delivery of this

Mortgage and the Obligations.
Default Rate

: 26.  “Default Rate” as used hereia shall mean the rale of interest applicable to
overdue payments of principal set forth in the Junior-Sudordinated Notes,

Binding on Successors and Assigng

27.  This Mortgage and all provisions hereof shal{ b binding upon Mortgagor and
all persons claiming under or through Mortgagor and shal! inure to{ne benefit of Mortgagee and

its permitted successors and assigns.

28.  The word "Mortgagor” when used herein shall include: {2; the original
Mortgagor named in the preambles hereof; (b) said original Mortgagor's successors and 4szigns; and
(c) alt owners from time 1o time of the Premises. The word “Morigagee” when used herein shall
include all successors and assigns of Mortgagee identified in the precambles hereof. As used in this
Mortgage, the terms “Mortgagor” and “Mortgagee” and any pronouns uscd to refer to Mortgagor
or Mortgagee shall, as the context requires, include the singular and plural, and the masculine,
feminine and neuter.
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29, The captions and headings of various parngraphs and scctions of this
Mortgage arc for convenicnce only and are not to be construed as defining or iimiting, in nny way,
the scope or intent of tho provisions hereof.

Captions

5

30. (n) Mortgagor acknowledges and agrees thut (i) the Obligations sccured
hereby constitute a business lonn which comes within the purview of Secction 4 of the Interest Act
(815 TLCS 205/0.01 et seq.) and (ii) that the Obligations are exempted tronsactions under the
I Truth-in-Lending Act, 15 U.S.C. Sec. 1601 et seq.

(b) Mortgagor acknowledges and agrees that the transaction of which this
Mortgage is a part is a transaction which does not include either agricultural rcal estate (as deGined
in Section 15-1201 of the Acl or residential real estate (as defined in Section 15-1219 of the Act).

Wailver of Statutory Rights

31. To the fullest extent permitted under applicable lnw, Mortgagor shall not and
will not apply for or avail itaclf of any appraiscment, valuation, stay, extension, reinstatement or
exemption laws, Oy any so-called "Moratorium Laws,” now existing or hercafter enacted, in order
to prevent or hind<Zr-the enforcement or foreciosure of this Mortgage, but hereby waives the benefit
of such laws. Moitgupor for itseif and all who may claim by, through or under it waives any and
all right ta have the proncrty and cstates comprising the Premises marshalled upon any foreclosure
of the lien hercof and agrees that any court having jurisdiction to foreclose such lien may order the
Premises sold as an cinurety.. Mortgagor hereby waives any and all rights of reinstatement and
redemption from sale unde! any-order or decree of foreclosure of this Mortgage on its behalf and
on behalf of cach and cvery pesson acquiring any interest in or title to the Premises subscquent to

B the date of this Mortgage. The foregoing waiver of the right of redemption is made pursuant to
n Section 15-1601 of the Act.

32, Mortgagor, upon request by Mortgagee from time to time, shall exccute,
acknowledge and deliver to Mortgagee, a security agrecement, financing statement or other similar
security instruments, in form reasonably sstisfuctory 10 Mortgagee, covering all praperty of any kind
whatsoever which Mortgagor may hereafter (acguire, and Mortgagor will further execute,
acknowledge and deliver, or cause to be exccutey, acknowledged and delivered, any financing
statement, affidavit, continuation statement or certificaic or other document as Mortgagee may
reasonably request in order to perfect, preserve, maintaia  continue and extend the security interest
under and the priority of this Mortgage and such sccurity instrument, which security interest is
subordinate in priority to only the liens in favor of Senior Merigagee. Mortgagor further agrees

R to pay to Mortgagee on demand all costs and expenses rcasonsbly incutred by Mortgagee in
N connection with the preparation, execcution, recording, filing uaid re-filing of any such document.
Whenever possible, each provision in this Mortgage shall be inte(ureted in such manner as to be
consistent with the provisions of that certain Junior Security Agrecmint of even date hercwith
between Mortgagor and Mortgagee (“Security Agreement’’) apd no coariict or inconsistency shall
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be df:cmed to exist simply because onc document contains more extensive grants, restrictions or
requirements than the other. In the event of any conflict or inconsistency bc:wcct'x the provisions
of this Mortgage and the provisions of the Security Agreement, the provisions of the Securit

Agreement shall govern and control to the extent of any such conflict or inconsistency. y

Rartial Invalidity; Usury

] . 33 (a) Whenever possible, cach provision in this Mo

gut?rprcccd_xp such manner as to comport with all applic‘:)ablc local, state nnr:;[ fggggx; li!::s“ anbc‘l=
jud:qz&} dcc‘lsmns?. However, if any provision or provisions, or if any portion of any provision or
provisions, in this Mortgage are found by a court of law to be in violation of any applicable local
state or federal ordinance, statute, law, administrative or judiciat decisions, or public policy, and it"
such court should declare such portion, provision or provisions of this Mortgage to bc’ill:: al
invalid, unlawful, void or unenforceable as written, then it is the intent both of Mortgagor fnd’
Mortgagee .Lhat such portion, provision or provisions shall be given force to the fullest possible
extent that it or they are legal, valid and enforceable, that the remainder of this Mortgage shall be
construed as xf‘such uleggl, invalid, unlawful, void or unenforceable portion, provision or provisions
were not contained therein, and that the respective rights, obligations and interest of Mortgagor and
Mortgagee under the remainder of this Mortgage shall continue in full force and effect.
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Captions

29.  The captions and headings of various parsgraphs and sections of this
Mortguge are for convenience only and are not to be construed as defining or limiting, in any way,
the scope or intent of the provisions hereof.

B Buginess Loan RecitalStatutory Exemptions
: 30. (a)  Mortgagor acknowledges and agrees that (i) the Obligations secured
hereby constitute & business loan which comes within the purview of Section 4 of the Interest Act

(815 ILCS 20500.01 et seq.) and (ii) that the Obligations are exempted transactions under the
Truth-in-Zending Act, 15 US.C. Sec. 1601 er seq.

(b)  Mortgagor acknowledges and agrees that the transaction of which this
Mortgage is a pari iza transaction which does not include either agricultural real estate (as defined
in Section 15-1201 of iae-Act or residential real cstate (as defined in Section 15-1219 of the Act).

Waiver of Statutory Rights

31, Tothe fullest extent permitted under applicuble law, Mortgagor shall not and
will not apply for or avail itself of any appraisement, valuntion, stay, extension, reinstatement or
exemption laws, or any so-called “Morgiovinm Laws,” now existing or hereafter enacted, in order
to prevent or hinder the enforcement or foriciosure of this Mortgage, but hereby waives the benefit
of such laws. Mortgagor for itself and all whd may claim by, through or under it waives any and
all right to have the property and estates comptisiy) the Premises marshalled upon any foreclosure
of the lien hereof and agrees that any court having Jurisdiction to foreclose such lien may order the
Premises sold as an entirety. Mortgagor hereby waties any and all rights of reinstatement and

§ redemption from sale under any order or decree of foreciosure of this Mortgage on its behalf and

- on behalf of cach and every person acquiring any interesi in oritle to the Premises subscqueat to

' the date of this Mortgage. The foregoing waiver of the right of redemption is made pursuant to
Section 15-1601 of the Act.

e S 0

32, Mortgagor, upon request by Mortgagee from time tc time. shall execute,
acknowledge and deliver to Mortgagee, a security agreement, financing statement e other similar
sccurily instruments, in form reasonably satisfactory to Mortgagee, covering ali property of any kind
whatsoever which Mortgagor may hercafter acquire, and Mortgagor will furtncr. execute,
acknowledge and deliver, or cause to be executed, acknowledged and delivered, any financing
statement, affidavit, continuation statement or certificate or other document as Mortgagee may
reasonably request in order to perfect, preserve, maintain, continue and extend the security intcrest
under and the priority of this Mortgage and such security instrument, which security interest is
subordinate in priority to only the liens in favor of Senior Mortgagee. Morlgagor further agrees
to pay to Mortgagee on demand all costs and expenses resonably incurred by Mortgagee in
connection with the preparation, execution, recording, filing and re-filing of any such document.
Whenever possible, each provision in this Mortgage shall be interpreted in such manner as fo be
consistent with the provisions of that certain Junior Sccurity Agreement of cven date herewith
batween Mortgagor and Mortgagee (“Security Agreement”) and no conflict or inconsistency shall
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be deemed 1o exist simply because onc document contuing more exiensive grnts, restrictions or
requirements than the other. In the event of any conflict or inconsistency between the provisions
of this Mortgage and the provisions of the Sccurity Agreement, the provisions of the Security
Agrecment shall govern snd control 1o the extent of any such confliet or inconsistency.

Enrtinl Invalidity; Usury

33, (1)  Whenever possible, cach provision in this Mortguge shall be
interpreted in such manner as to comport with all upplicable local, statc and federal laws and
judicial decisions. However, If any provision or provisions, or if any portion of any provision or
provisions -in this Mortgage arc found by u court of law to be in violution of any applicable locul,
state or {cderal ordinance, statute, lnw, administrative or judicial decisions, or public policy, and if
such court shauld declare such portion, provision or provisions of this Mortgage to be illegal,
invalid, unlawit!, void or unenforcenble as written, then it is the intent both of Mortgagor and
Mortangee that such portion, provision or provisions shall be given force to the fullest possible
extent that it or theyar: Tegal, valid and cnforceable, that the remuinder of this Mortgage shall be
construed as if such itlen:!, invalid, unlawful, void or uncnforceable portion, provision or provisions
wete not contained therein, ane that the respective rights, obligations and interest of Mortgagor and
Mortgagee under the remaindér of this Mortgage shall continue in full force and effect.

(b)  All agrezments between Mortgagor and Mortgagee under this
Mortgage and the other Collateral Décuments, and all agreements between Mortgagor and the
Notcholders under the Note Purchase Ag'ecment and the Notes, are expressly limited so that in
no cvent whatsoever shall the amount paid of agiced (o be paid to Mortgagee or the Noteholders
exceed the highest lawful rate of interest permissiole under the laws of the State of ilinois. If, frem
any circumstances whatsoever, fulfiliment of any provision hercof at the time performance of such
provision shall be due, shall involve exceeding the limit of validity prescribed by law which a court
of competent jurisdiction may deem applicable hereto, tiiei {250 facta, the obligation to be fulilied
shall be reduced to the highest lawful rate of interest permisiivis under (he laws of the State of
Iilinois, and if for any reason whatsoever, Mortgagee shull evet r=r2ive as interest an amount which
weuld be deemed uniawful, such interest shall be applied to the poyment of the next maturing
installment or installments of the principal balance of the indebtedness zecured hereby (whether or
fot due and payabic) and not to the payment of interest.

Note Purchase Agreement, Notcs and Other Collnterni Documents

34,  The Note Purchase Agreement, the Notes and the othier Collateral
Documents and all provisions thereof are incorporated hercin by express reference. ‘Any and all
indebtedness arising and accruing under the Note Purchase Agreement, the Notes and the other
Collateral Documents from time to time shall be sccured hereby to the full extent of the amount
stated to be secured hereby and according to law. Whenever possible, cach provision in this
Mortgage shall be interpreted in such marner as to be consistent with the provisions of the Note
Purchase Agreement, the Notes and the other Collateral Documents and no conllict or
inconsistency shall be deemed to exist simply because onc document contains more extensive grants,
restrictions or requirements than the other. In the event of any conflict or inconsistency between
the provisions of this Mortgage and-the provisions of the Note Purchase Agreement, the provisions
of the Note Purchase Agrecment shall govern and control 1o the extent of any such conflict or
incansistency.

-28.
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35.  Atalltimes and from time to time, this Mortgage secures (in addition to any
proceeds disbursed from time to time) the payment of any and all cxpenses and advances duc to
or incurred by Mortgugec in connection with this Mortgoge, the Obligations to be secured hercby
and which are to be reimbursed by Mortgagor under the terms of this Mortgage, the Note Purchase
Agreemeat, the Notes and any other Collateral Document.

Mulntenence of Mortgagor's and Beneficlary's Intarest

36,  Except us may be expressly permitted under the Note Purchase Agrecment,
the occuricisze of any of the following events, without the prior written consent of Mortgagee, shall
also constituic-an Event of Default under this Mortgage:

(@)~ any salc, assignment, transfer, conveyance, pledge, hypothecation, mortgage,
including, without limication, lease or other encumbrance of the Premises or any portion thereof,
including, without limitutins, any buildings, structures or other improvements thercon;

(b)  any sale, assipnment, transfer, conveyance, pledge, hypothecation, mortgage,
lease or cneumbrance of the beneliciai interest in any Jend trust which Mortgugee hereafller permits
(in writing) to hold title to all or any ptrt of the Premises; and

(c)  any contract to effeciunte any of the foregoing, cxeept for the entering into
of & commitment for a loan that will be used,in vhole or in part, to repay the Qbligations in full,

Consent by Mortgagee to any transaction describd in this Section shall not operate to relieve
Mortgagor from nny covenant or obligation under (hiz Mortguge cxeepl lo the cxtent, if any,
expressly provided for in writing in such consent, or be deemed to be a consent 1o or relicve
Mortgogor from obtaining Mortgagec's consent lo any subsequent tronsaction described in this
Section.

Applicuble Law

37.  This Mortgage and the other Collnteral Documents siall be construed,
interpreted and governed by the internal laws of the State of Iilinois (without givirg ffect to llinois
choice of law principles).

No Offsets

38.  Noright of offsct or claim that Mortgagor now has or may have in the future
against Mortgagee shall relicve Mortgagor from paying any amounts duc under or with respect to
the Obligations or from performing any other duties contained herein or secured hereby,

Future Advances

39,  This Mortgage also securcs any and all future obligations and indebledness
arising under or in connection with the Note Purchase Agreement, the Notes, this Mortgage and
any of the other Collateral Documents, which future obligations and indebtedness shall have the
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same priority as if all such future obligutions and indebiedness were made on the date of exccution
hereof, Nothing in this Section, Section 40 or in any other provision of this Mortgage shail be
deemed either (a) an obligation on the part of Mortgagee or the Notcholders to make aay [uture
advances of any sort other then as expressly set forth in the Note Purchase Agreement or (b} an
agreement on the part of Mortgagee or the Noteholders to increase the amount of the Notes or the

loans evidenced thereby.

Maximum Amount of Indebtedness Secured

40.  Themaximum aggregate amount of principal, interest and other indebtedness
(now or hex=after owed) secured by this Mortgage is Sixty Million Dollars ($60,000,000).

Mortengee [{oi » Joint Venturer

41. ") Mortgngee by catering into this Mortgage or any of the other Coilaterai
Dacuments, or by any neidon taken pursuant thereto, will not be deemed a partner or joint venturer
with Mortgagor. Mortergor ncknowledges and agrees that the sole relationship created between
Mortgagor and Mortgagee wnler this Mortgage tnd the other Collateral Documents Is that of
borrower and lender. :

Morigagee’s Dutics
42.  The powers conferred on Mortgagee hercunder are solely to protect its
interest in the Premises and shall not impcse any duty upon it to exercise any such powers,

Mortgagee shall have no duty as to any Premisés or as to the taking of any necessary steps o
preserve rights against prior parties or any other rights pertaining to any Premises,

Construction Mortgags

43,  This is a construction mortguge, as sxidterm is defined in the UCC.
Mortgagor further covenants and agrees that the Obligation: uecured hereby constitute a
construction loan and that:

(a)  the Project to be erected, ultered or remodeled on the Premises shall be
completed in accordance with the Note Purchase Agrecment;

(b)  there shall be no stoppage of construction for a period longer thun thisty (30)
days, cxcept s moy be expressly provided in the Note Purchase Agreement;

(c)  soid construction shall be completed within the time required under the Note
Purchase Agreement, as such period may be extended pursuant to the terms and conditions
of the Note Purchase Agrecment,

(d)  upon Mortgagor's failure to comply with uny of the covenants in the
forcgoing clauses (a), (b) or (¢), or upon the occurrence of any Event of Defuult not cured
within the applicable cure period, Mortgagee may (but need not) complete the construction,
nltcration or remodeling of snid Project and enter into the nceessary contrncts therefor, alter
providing Mortgagor within thirty (30) days’ prior written notice of its intent to do so. All

27,
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money so expended shall be so much additional indebtedness secured by this Mortgage and
any monies so expended shall be puyable on demand with interest at the Defauit Rate.
Mortgagee may exercise the foregoing remedy, as well as any other right or remedy
availnble to Mortgagee under this Mortgage, the Note Purchase Agreement, the Notes, the
other Collateral Documents or at law or in equity,;

(¢)  the construction of said Project is und will be in complinnce with all
governmental regulations and restrictions and with all zoning and building laws and
ardinarces of the Village of Ford Heights, the County of Cook, the State of Illinois and with
all covenants, conditions and restrictions of rccord and all other terms, conditions,
covenants, representations and warranties set forth in the Note Purchasc Agrecment; and

{f)  The Notcholders shall be under no obligation to disburse the proceeds of the
Notes'axcant as expressly sct forth in the Note Purchuse Agreement.  All sdvances and
indebtednzesarising and accruing under the Note Purchase Agreement and the Notes from
time to timg, wiiether or not the total amount thereof may exceed the original aggregate
principal amouit of the Notes, shall be secured hereby to the same extent as though said
Note Purchase Agreement and Notes were fully Incorporated in this Mortgage.

Non-Recourse

44.  Ifany suitis brougni against Mortgagor under this Mortgage, Morigagee shall
‘nok exclusively to the following sources £ ihe satisfaction of the Obligations of Mortgagor:

(a)  the Premises, including witliout limitation, the Project Site, the Project, the
Rents, the Leases, the Project Documents und any other proceeds, revenues, rents, issues,
profits and income therefrom;

(b)  any other funds, property or otucr coliateral held, pledged or assigned
pursuant to this Mortgage, the Note Purchase Agreement. the Notes or any other Collateral
Document (including the Membership Interest Pledge Agreaments);

(c)  insurance procecds und condemnation awards paid %t payable in respect of
the Premises, and any other proceeds of the Premises, except to the extent, if any, that the
foregoing have been applied in accordance with the Collateral Docaments prior to the
occurrence of any Event of Default;

(d)  the personal liability of any guarantor or indemnitor, to the exeat of its
guaranty or indemnity agreement; and

(e)  any other assets of Mortgagor (as distinguished from the scparate assets of
any member of Mortgagor).

None of the officers or members of Mortgagor or any of their respective affiliates
shall be personally liable for payments due under this Mortgage (except to the extent of the Pledged
Memberships, as set forth in the Membership Interest Pledge Agreements) or for the performance
of any obligation under this Mortgage and the sole recourse of Mortgagee for satisfaction of the
obligations of Mortgagor under this Mortgage shall be against Mortgagor as an entity and to the
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remedics provided under this Mortguge and the other Collatera! Documents (including the
Membership [nterest Pledge Agreements), If o default occurs in connection with such obligations,
no action shall be brought against any officer or member of Mortgagor (exeept to the extent of the
Pledged Memberships, us set forth in the Membership Interest Pledge Agreements) or any of its
affilintes and any judicinl proceedings Mortgagee may inatitute against Mortgngor shall be limited
us provided nbove, In the event of forcelosure or other sale or disposition of properties, no
judgment for any deficlency upon the obligations hercunder shnll be obtainuble by Mortgageo
against the ofTicers or members of Mortgagor or any affiliate thercof (except to the extent of the
Pledged Memberships, as set forth in the Membership Interest Pledge Agreements).

IN WITNESS WHEREOF, Mortgagor has caused thess presents to be signed by duly
authorizer ‘oficers as of the day and year first above written.

MORTGAGOR:

CGE FORD HEIGHTS, L.L.C,
a Delaware limited Hability company

By UL MO e
Nume:__QaaA0 AN éxicet.
Title:____ oA eW A8

Aw_%_ééga__
Name, Zeor A 4/;9

Title, | e ficr -
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STATE OF ILLINOIS )
) 88

COUNTY OF COOK )

, & Notary Publlc in and for sald County, in the
e afpropi REBY CERTIFY that hubs and
Al of CGD FORD HEIGHTS, L.L.C., n Declownare /limited linbility

compyny, prasontilly known ¢ bc the snme ong whose names nre subscribed to the
{oregning instiurient ny such W and MM, | respectively, appenred before
me this duy Inpezssn and ackrfowlcdgck! that they signed uncT delivered nuid instrument ns such
officers of said comyiuny,.and affixed the corporate seal of suld compuny, therelo, nx thelr own frec
and voluntary nct and ‘s’ the frec and voluntury uc! of the company, for the uses and purposca
therein set forth,

GIVEN under my fand and Notarial Seal this7h day OY'M 1994

wifuds Vi)

OT Y UBLIC

v

My Cemmission Expires:

8L
L ¢
COKFICIALY sEal 6
JENNIFER LoSMITH
NOTARY PUBLIC. STALE 0¥ SL11noe: §
MY COMMISSION Lxmm‘ S )

NN NN AN S U N S @ g NI A A

g4 s
J"JUL(.UL




‘ UNOFFICIAL OPY




UNOFFICIAL COPY

ATTACHMENT A

Legal Description

PARCEL 1:

THAT PART OF THE WEST 1/2 OF THE SOUTHWEST 1/4 OF SECTION 23,
TOWNSHIP 35 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN,
LYING SOUTH OF A LINE DRAWN PARALLEL WITH AND 100 RODS SOUTH OF THE
NORTH LINE OF SAID SOUTHWEST 1/4 (EXCEPT () THAT PART THEREOF
CONVEYED, TO THE OSWEGO AND INDIANA PLANK ROAD CO. BY DEED
RECORDEU AUGUST 18, 1854 IN BOOK 78, PAGE 362 AS DOCUMENT NUMBER
53083 IN THE OFFICE OF THE RECORDER OF DEEDS OF COOK COUNTY, ILLINOIS
AND (i) THE (WEST 50 FEET THEREOF GRANTED AS AN EASEMENT FOR
HIGHWAY PURPCEZES TO THE COUNTY OF COOK BY INSTRUMENT DATED JULY
22, 1964 AND RECORLED JULY 29, 1964 AS DCCUMENT NUMBER 19199037), IN
COOK COUNTY, ILLINGIS,

PARCEL 2:

BLOCK 7 IN THOMAS, CHENEY ANL WAUGH'S FOURTH ADDITION TO CHICAGO
HEIGHTS IN THE EAST 1/2 OF THE SQUTHWEST 1/4 OF SECTION 23, TOWNSHIP
35 NORTH, RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK

COUNTY, ILLINCGIS.

PARCEL 3:

LOTS 1 AND 2 AND LOT “D" IN BLOCK 10 IN THOMAS CHENEY AND WAUGH'S
THIRD ADDITION TO CHICAGO HEIGHTS, A SUBDIVISION i THE EAST 1/2 OF THE
SOUTHWEST 1/4 OF SECTION 23, TOWNSHIP 35 NORTH, RAHGE 14 EAST OF THE
THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS,

HOWEVER, EXCEPTING FROM ALL OF THE ABOVE LANDS ALL CGAL. OIL, GAS
AND THE MINERALS AND MINERAL RIGHTS OF WHATEVER NATURE OR
DESCRIPTION, KIND OR CHARACTER, LIKE OR UNLIKE, KNOWN OR UN{NOWN,
AND WHETHER OCCURRING IN SOLID, LIQUID, VAPOROUS OR OTHER AND
DIFFERENT FORMS IN, ON OR UNDER THE ABOVE LANDS, AS RESERVED AND
EXCEPTED TO THE GRANTOR IN THE DEED FROM CHICAGO HEIGHTS TERMINAL
TRANSFER RAILROAD COMPANY TO SPACE PORT USA, INC,, FILED JANUARY 12,
1990 AS DOCUMENT NUMBER LR 3853427 AND RECORDED MAY 21, 1990 AS
DOCUMENT NUMBER 90234992,

HRitodm §

He o
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Streel Address: vacant Land at the Northwest Corner of Coltage Grove
Avenue

and the Michigan Central Rallroad Right-of-Way,

Ford Helghts, lllinols

Permanent Index Number: 32-23-300-022
32-23:313-003
32-23-314-027
32-23-314-026-6001
32-23-314-026-6002
32.23-314-025-6001
32.23-314-026-6002
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ATTACHMENT B
IHE PBOJECT DOCUMENTS

Amended and Restated Municipal Service and Recycling Facliily Agreement
dated as of April 1, 1994 hetween Debtor ind the Village of Ford Helghls, an
lllinols municipal corporation,

Equipment Lease dated as of April 6, 1994 between Deblor and Browning-Ferrls
Industries of Hliinols, Inc., a Delaware corporation ("BFIIY),

Faciliy-Lease dated as of April 6, 1994 belween Debtor and BFIL

First Arncoded and Restated Tire Supply Agreement dated as of March 22, 1004
hetween Debtorand BFIL

Operations and Mrintenance Agreement dated as of April 6, 1994 between
Debtor and Operationai Energy Corporation, a Callfornia corporation.

Deslgn and Construction Cantract dated as of April 6, 1994 heiween Debtor and
National Energy Production Corporation, a Washinglon carporation,

Elecliic Scrvice Contract dated” as of February 19, 1993, as amended
December 1, 1993 hetween Debtol{es successor by assignment from Chewion
Glen Energy. Inc,) and Commonwealiy £4ison Company.

Contract for consulting and engineering services dated as of April 6, 1994
between Debtor and Sargent & Lundy.

Guaranty {with respect to Item 5 above) dated as o0 April 6, 1994 from Zurn
Industries, Inc., a Pennsylvania corporation ("Zurn”).

Guaranty {with respect 10 Item 6 above) dated as of April'€, 1994 from Zurn.
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ATTACHMENT C
THE PROJECT PERMITS

IEPA and other Permit(s) for Construction/Operation of the Combustion Facility

IEPA and other Permit(s) for Construction/Operation of Processing Facllity

Metropolitan Water Reclamation District and other Wastewater Discharge Authorizations
and Permits

Storaawater Discharge Authorizations and Permits
Building Parmits
FAA Permits

Buainess Licenges
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ATTACHMENT D
Permitied Egcumbrances

Genern! real estate taxes which are not yet due or payabie.

Grant of Easement recorded March 5, 1028 ns Document Number 90440544 (0 Pralrie
Pipe Line Company for plpetines (oJay, construct, operale, maintain and repalr pipelines,
and the terms, provisions and conditions therein contained, (Affects South 25 feet lying
North of the North boundary iine of the Michigan Central Rallroad right-ol-way In the
Southwest 1/4 of Section 23).

Grant £i Easement recorded February 2, 1928 as Document Number 9938240 to Prairic
Pipe Line Company for pipelines to lay, construct, operate, maintain and repair plpelines,
and the térmis. provisions and conditions therein contained (Affects South 25 feet of
Thomas, Cheney and Waugh's Third and Fourth Additlons to Chicago Heights in
Section 23, lyliag vorth of the North boundary line of the Michigan Central Rallroad
right-of-way).

Assignment of Easemenis recarded January 20, 1851 as Document Numnber 14995446
from Sinclair Raflning Com pany to Sinclalr Pipe Line Company, purporting to assign the
easements created and granied by Grants of Easements Documents Numbers 9944544
and 9938240 shown above.

Assignment of Easements recorded May 8, 1992 as Document Number 92315868 from
ARCO Transportation Alaska, Inic., formerly known as ARCO Pipe Line Compiny, Lo
ARCO Pipe Line Company, purporting Lo'ass!gn the casements created and granted by
Grants of Easements Documents Numbers 2044544 and 9938240 shown above.

Assignment of Easements recorded June 14, 1995 a3 Document Number 93448855 from
ARCO Pipe Line Company to NORCO Pipeline, Inc., puiperting to assign the easements
created and granted by Grants of Easements Documerts Numbers 8944544 and
9938240 shown above.

Grant of Easement recorded May 20, 1968 as Document Number 20494268 (o Sinclair
Pipe Line Company to Install, construct, operale, maintain, repalr, replace, rencw and
remove poles, power lines, meters, cables, anodes, ground beds, fLUngs £ nd equipment
for control of electrolytic action on its pipe lines as an appurtenance (o {is % lines, and
the terms. provisions and conditions therein contalned.

Rights of owners of land adjoining Deer Creek in respect to the free and unoaswucted
interrupted flow of the waters thereol, (Affects Parcel 31,

Any and all rights of the United States of Amerlca, the State of [Hlinols, the County, the
Sanitary Distriet, the Municipality, the Public, and adjolning owners In and to that part
of Parce! of the subject premises lying within the bed of Deer Creek, (Affects Parcel 3).

Terms provisions, conditions, limitations and regulations of Ordinance No. 01-01.51-2
of the Village of Ford Helghts, and recorded Amendment thereto recorded January 7,

I3.50
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3 1992 as Document Number 92010081, by the Mayor and the Village Board of Trustees
of the Village of Ford Helghts, concerning Enterprise Zone,

Subordination and Funding Agreement dated as of the date hereof by and among
Mortgagee, Mortgagor, Junlor Trustee, Zurn [ndustries, Inc, and Houston Industrics

Energy, inc.
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mm:-:ACHMENTE )

The initlad insurance requiroments are set forth Sobiedule I to the Loun Agreement, which
requireinents are Incorporated herein by thils reference.

{}‘; O/'o\ .
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