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PIRST MORTGAGE
AND SRCURITY AGREEMENT

FIRST MORTGAGE AND SECURITY AGREEMENT (this "Mortgage")
made the I '//day of September, 1995 from JOHN B. SANFILIPPO & SON,
INC., a Delaware corporation ("Mortgagor") to INDIANAPOLIS LIFE
INSURANCE COMPANY, an Indiana corporation ("Mortgagee"),

HIINERSBETIH

WHEREAS, Mortgagoer and Mortgagee have exacuted and
delivered that certain loan commitment, dated May &, 1995 (the
"Toan Commitment"), pursuant to which Mortgagee has agreed to
advance certain funds to Mortgagor, bearing intersst as therain
provided and in the principal amount therein provided, all as more
particularly described therein; and

WPEREAS, tha indebtedneass created by the advancing of
gsuch funds siinil be evidencad by a promissory note, payable to the
order of Mortyrgea, for the principal amount of $2,%00,000 (the
noriginal Principal Amount), and bearing interest as provided
therein (the "Note");

NOW, THEREFORZ, in consideration of the sum of TEN
DOLLARS ($10.00) and o“her good and valuable consideration, the
receipt and legal sufficiarcy of which ls hereby acknowledged, and
the mutual covenanta hereir rentained, the parties hereto agrae as
follows:

In order to secure the Juve and punctual payment in full
by Mortgagor of the prinoipal amouii. nf the Nots, interest thareon
and all other amounts dus and to bacoue dus under or in connsction
with the Note, this Mortgage, the Lozn Commitment or any other
document or instrument securing or evidzicing the Indebtedness (as
hereinafter defined) (the Note, this Mortgage, the Loan Commitment
and all such other documents and instruments are herelnafter
collectively called the "Loan Documents”), -and any and all
reasonable expenses pajld or incurred by Mortgigsa under or in
connection with the Loan Documents and the performance of all other
obligations and llabilities of Mortgagor under or I connection
with the Loan Documants {all of the aforesald arx osreinafter
collectively called the "Indebtedness®) (in no svent sha). the lien
of this Mortgage secure indobtsdness in excess of thres times the
original Principal Amount), Mortgagor does haraby MORTGAGE, GIVE,
ENFEOFF, GRANT, DARGAIN, SELL, WARRANT, ALIEN, REMISE, RELEASE,
ASSIGN, TRANSFER, GRANT A SECURITY INTEREST IN, BET OVER, DELIVER,
CONFIRM AND CONVEY unto Mortgagee upon the terms and conditions of
this Mortgage, the following proparty described in Granting Clauses
FIRST through SEVENTH below (all of such property bheing herainatter
collectivaely called tha "Pramiszea" or the "Property"):

GRANTING CLAUSES

All the astate, right, title and interest of Mortgager
in, to and under, or derived from
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GRANTING CLAUSE FIRST
Langd

All those certain lota, pieces and parcels of land
located at 3001 Malmo Drive, Arlington Heighte, Illinoils, County of
Coock, and as more particularly describad in EXHIBIT A, as the
description of the sama may be amended or supplemented from time to
time and all the resversions or remainders in and to sald land and
the tenements, hereditaments, easements, streets, rights-of-way or
use rights (including alley, drainages, transferable development and
other rioats), privileges, royalties and appurtenances, if any, to
sald lan4, now or hereafter belonging or in anywise appertaining
thereto, ir2luding any such right, title, interest in, to or under
any agreemans. or right granting, conveying or creating, for the
benefit of auid land, any easement, right or license in any way
affecting other rroperty and in, to or under any streets, ways,
alleys, sidewallks, curbs, vaults or chutes, gores or strips of
land, if any, adjoinirg said land or any parcel thereof, or in or
to the air space over szid land, all rights of ingress and egress
by motor vehicles to parking facilities on or within said land, if
any, and all claims or derands of Mortgager, either at law or in
egquity, in possession or ekpastancy of, in or to the same {all of
the foregoing hersinafter ccllectively called the "Land"),

GRANTING CL2ZUSE SECOND
AMRroveirante

All buildings, structurer, facilities and other
improvements now or hareafter located or the Land, and all building
material, building equipment, supplies ani fixtures of every kind
and natura now or hereafter located on the Land or attached to,
contained in or wused in connection with ‘apy_ such buildings,
structures, facilities or othar improvements {sxcluding trade
fixtures of Mortgagor), and all appurtenances and aGiitions thereto
and betterments, renewals, substitutions and replacepznts thereof,
owned by Mortgagor or in which Mortgagor has or shitll reoguire an
interest, to the extent of Mortgagor’s interest therein fail of the
foregoing hereinafter collectively celled the "Improvemaris").

GRANTING CLAUSE THIRD
Eguipment and General Intangibles

All machinery, apparatus, equipment, materials, fittings,
fixtures, chattels and articles of personal property (excluding
trade fixtures), and all appurtenances and additions thereto and
batterments, renewals, substitutions and replacements thereof,
ownad by Mortgagor or in which Mortgagor has or shall acquire an
interest {to the extent of such interaest), and now or hereafter
attached to or contained in and used in connection with the
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ownership and operation of the Land and/or the Improvemants, (all
of the foresgoing hereinafter collectively called the "Eguipment"),
including, to the extant of Mortgagor’s interest therein, all
heating, lighting, plumbing, ventilating, air oconditioning,
refrigerating, incinerating and/or compacting plants, systems,
fixtures and eguipment, olevators, ascalators, stoves, ranges,
vacuum, window washing and other clsaning systems, caull systenms,
sprinkler asystems and other fire fr-vnntion and extinguishing
apparatus and materials, motors, machinery, pipes, ducts, conduits,
dynamos . engines, compressors, g¢enorators, boilers, stokers,
furnaces, - pumps, tanka, appliances, equipment, fittings and
fixtures; and all abstracts of title, surveye or wsketches of
survey, ehvinesring drawings, permits, licenses, (Iranchises,
certificates ei¢ other rights and privilegas obtained in connaction
with the Premizes, and all of Mortgayor’s pressnt and future
Waequipment," "fixtuvres" and "general intangibles" (as such terns
are definsd in the Uniform Commercial Code of the BState of
Illinois, as amended {xom time to timej} attached to or contained in
and used ln connection with the ownership and oparation of the Land
and/or the Improvements. Mortgagse shall have, in additicn to all
rights and remedies provided herein (inoluding Article VIII
hereot), and in any other agreuments, commitments and undertakings
made by Mortgagor to Mortgagsn, all of the rights and remadies of
a "secured party' under said Uniform Commercial Code, This
Mortgage constitutes and shall ‘bs desmed to be a “security
agreement" for all purposes of saic Uniform Commercial Code, 1If
any property described in this Granting Clause Third is leased to
Mortgagor, then all of tha right, titis and interest of Mortgagor
in and to any and all such property is hereby =assigned to
Mortgagee, togethar with the henefits of all dsoposits and payments
now or hareafter made thereon by or on bshalr rni Mortgagor. To the
extent permitted by applicable law, it im agresa that all Equipment
is part and parcel of the Premises and appropciaced to thes use
thereof and, whether affixed to the Land and/or the Tnprovements or
not, shall, for purposes of this Mortgage be deemed conclusively to
be real estate and mortgaged or otherwise conveyed uor. encumbered
hereby.

GRANTING CLAUSE FOURTH
Leasehold and Other Coptractual Interesta

All the leases, subleases, lettings and licenses of, and
all other contracts, bonda and agreements affecting the use or
occupancy of the Land, the Improvements, the Eguipment and/or any
other proparty or rights mortgaged or otherwise conveyed or
encumbered hereby, or any part thereof, now Or hereafter entered
into, and all modifications, supplements, additions, extensions and
renewals thereof (all of the foregoing hereinafter cocllectively
called the "Tenant Leases"), and all right, title and intercst of
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Mortgagor thereunder, inciuding, to the extent Mortgagor may
lawfully do so, all cash and securities deposited under such Tenant
Leases, the right to receive and collect the rents, additional
rents, increases in rents, security deposits, advance rents,
income, proceeds, earnings, royalties, if any, revenues, iasues and
profits payable thereunder and the rights to enforce, whether at
law or in eguity or by any other means, all provisions thersof (all
of the foregoing hereinafter collectively called the "Rents"), and
the right to apply the same to the payment of the Indebtadness, all
in accox@ance with Article Il hereof, subject, however, to the
provisions of that certain Assignment of Rents, Leases, Income and
Prorit: of even date herewith (and referred to in Article III
hereof).

GRANTING CLAUSE FIFTH
B

All rights, venefits, eassments and privileges, if any,
in favor of Mortgagor 1., to, under, over and through the land of
any other, including v: not limited to all exclusive and
non-exclusive easements <7 use, ingress, egress, pamsage and
paicking of motor vehiciszr. passage and acocommodation of
padistrians, created by, under nnd pursuant to any agresments or
inatruments or documents which in any way bensfit the Proparty or
Mertgagor/s use or enjoyment of (the same (collectively, "REAY)
together with all other benefits, easements, Jlicenses and
privileges, if any, accruing thereunder in favor of Mortgagor under
any REA, and its successors and asgigns, and all amendments,
modifications and supplements thereto.

GRANTING CLAUSE SIXTH
After Acquired and Other PropaZivy

All property heraafter acquired or (oonstructed by
Mortgagor and of the type desoribed in Granting Clauses First,
Second, Third, Fourth, Fifth and Scventh which shall tecehwith upon
acgquisition or construction thereof by Mortgagor and wirhout any
act or deed b{ Mortgagor be nmubjeot to the lien and (sucurity
interagt of this Mortgage as if such property ware now owviad by
Mortgagor and were specifically desoribed in this Mortgage and
conveyed or encumbered hereby or pursuant hereto, and Mortgages im
hereby authorized to recsive any and all such property as and for
additional security hereunder. Additionally, any and all other
property, of every kind and nature, which may from time to time be
subjected to the lien hareof hy Mortgagor through a supplsment to
this Mortgage, or by anyone on its behalf and with 1ts written
oonsant.
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GRANTING CLAUSE SEVENTH
Rroceeds and Awards

All unearned premiums, accrued, accruing or to accrus
under insurance policies now or hereafter obtained by Mortgagor,
all proceeds of the conversion, voluntary or inveluntary, of any of
the property described in these Granting Clauses into cash or other
liquidated claims, including procesds of hazard, title and other
insurance, and all judgnents, damages, awards, settlemants and
compensa’ion (ilncluding interest thereon) haratofore or hereafter
made t¢ tne present and all subsequent owners of the Land, the
Improvements and/or any other property or nights encumbered or
conveyed hezaby for any injury to or decrease in the value thereof
for any res&scr, or by any governmental or other lawful authority
for the taking py eminent domain, condemnaticn or otherwise of all
or any part thevenf, including awards for any change of grade of
streets, subject co the provisions of Sections 2.04 and 2,05 with
raspect to the use und application of such premiums, procesds and
awards,

SUBJECT HOWEVER to the encumbrances and other matters, if

any, listed on EXHIBIT B (hereinafter collectively referred to as
"Parmitted Exceptions" or "Pu:'mitted Encumbrances").

TO HAVE AND T0 HCLD +the above granted and described
Premises unto and to the proper usa and benefit of Mortgagee, and
the successors and assigns of Mortguges, forever, subject to the
provisions of Article VII hareof.

AND Mortgagor covenants with and represents and warrants
to Mortgagee as follows:

ARTICLE I
Represantatione and Warranties of Mortqajor

SECTION 11.01. Mort¢agor represents and wirrants as
follows:

(a) Title. (i) Mortgagor has and will have  good,
marketable and insurable fee simple title to the Land and the
Improvements and all rights, privileges and entitlements as a party
to any REA, free and clear of all liens, charges and encumbrances
of evary kind and character except for Permitted Exceptions; (ii)
Mortgagor has and will have full power and lawful authority to
encumber and convey the Premises as previded herein; (iii) all
Equipment now or hereafter comprising part of the Premises is free
and clear of all liens, charges and encumbrances of every kind and
character, except for Permitted Exceptions; (iv) this Mortgage is
and will remain a valid and snforceable first lien on and security
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interest in the Premises subject only to Parmitted Exceptions; and
{v) Mortgagor will forever defend such tit)le and the vallidity,
enforceability and priority of the lien and security interest
hereof against the claims of all parsons and parties whomsosver,

(b) QOpexation . of the Pranises. (i) Mortgagor has all
necessary certificates, licenses, authorizations, reglatrations,
permits and/or approvals necessary for the occupancy and operation
of the entirety of the Premises as and the conduct of Mortgagor’s
business in owning the Premises, and the foregoing certificatea,
licenses, authorizations, registrations, permnits and/or approvals
which have haen isasued or obtained as of the date hereof are in
full forca rac effect and not subjsct to any revocation, amsndment,
release, suspanaion or forfelturs, {li) promptly upon Mortygagee’s
reguest, Mortgages shall deliver to Mortgague copies of, all of the
same and (ili) ‘*o the best of Mortgagor’s Xnowledge, tha
construction of the improvements and the present and contemplated
use and/or ocoupancy thereof complies with all applicable zéning,
building, safety, healt!i, snvironmental, subdivision and all other
applicable laws, ordinancss and regulations.

(c) Sgatus of the 2-emises. (i) The Premimes ars not
located in an area identified by the Secretary of Housing and Urban
Development or a successor thercto ag an ares having special flood
hazards pursuant to the terms of ‘the Natlonul Flood Insurance Act
of 1986, or the Tlood Disaster Protuncion Act of 1873, as amended,
or any sucoassor law; (il) the Premiser nre sorved by all utilities
required for the use thereof as herair. contemplated; (iii) the
Premises are free from damage causad by firz or other casualty; and
(iv) thera is no condemnation or similar, provueding pending or, to
the best of Mortgagor’s actual Knowledge, thiaatened affecting any
part of tha Premines,

SECTION 1.02. Hazardpus Substancus. (a'(i) Mortgagor
hereby represents, warrants and covenants, that naitiier Mortgagor
nor, to thea bert of Mortgagor’sa Knowledie, any ciurar person
(including prior owners, tenants or subtenants) has sver zaused or
permitted any Hazardous Substances (as such term is helre.nafter
defined) to be placed, stored, treated, imanufactursd, handled,
produced, transported, held, located or disposed of on, under or at
the Premises or any part thereof and neither the Premisas nor any
part thereof has aver been used by the Mortgagor or, to the best of
Mortgagor’s knowledge, by any other psrson (including prior owners,
tenants and subtenants) as a dump sits or storage site (whether
permanent or temporary) for any Hazardous Substances, Mcrtgagor
covenants and agreos that Mortgagor shall not, nor shall Mortgagor
voluntarily permit any other person or antity to, place, hold,
locate or dispose of any Hazardous Substantes on, under or at the
Premises or any part thereof., Without llmiting the foregoing,
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Mortgagor shall not cause or permit the Premises to be used to
genarate, manufacture, refine or process Hazardous Substances, nor
shall Mortgagor cause or permit, as a result of any intentional or
unintentional act or omissiorn on the part of Mortgagor or any
tenant or subtenant, a release of Hazardous Substances onto the
Premises or onto any other property. Mortgagor shall comply with
and ensure iompliance by all tenants and subtenante with all
applicable f:deral, state and local laws, ordinances, rules and
regulations, and ensure that any and all tenants and subtenants
obtain ~nd comply with any and all approvals, registrations or
permits raquired thereunder, 1In the event thure exists reasonable
justification for an environmental risk study or report, then
Mortgagee izservege the right to reqguire Mortgagor to obtain
environmentel visk studies and reports and insurance coverages at
any time during +he term of this Mortgage.

(1i) Mortgagor hereby represents, warrants and covenants, that
(a) there 1is no uashestos or material containing asbestos
("Asbestos") on the Froparty, and (b) no owner or occupant nor, to
the bast of Mortgagor’s kiaowledge, any prior owner or occupant of
the Property has racsivad any notice or advice from any
governmental agency or any asource whatsoever with respect to
Asbestos on, affecting or iustalled on the Property. Mortgagor
covenants that the Property shall be Kept free of Asbeatos and
neither Mortgmgor nor any occupan®% of the Property shall install,
or permit to be installed, Asbestos on the Property. Mortgagor
shall comply with, and ensure compiiznce by all occupants of the
Property with, all applicable Federei, state and local laws,
ordinances, rules and regulations with cespect to Asbestos, and
shall keep the Property free and clear cof any liens Iimposed
pursuant to such laws, ordinances, rulss or regulations. In the
avent that Mortgagor receives any notice (cr advice from any
governmental agency or any source whatsocever with respect to
Asbestos on, affecting or installed on the Propsrty, Mortgagor
shall immediately notify Mortgagee. Mortgagor siall conduct and
complete all investigations, studles, sampling, and tonating, and
all remedial anctions necessary to clean up and remove si’ Asbestos
from the Property in accordance with all applicable Fedaral, state
and local laws, ordinances, rules and regulations., The obliuotions
and liabilitias of Mortgagor under this paragraph shall survive any
foraclosure, entry of a judgment of foreclosure or delivery of a
deed in lieu of foreclesure of the Mortgage; provided however, that
Mortgagor shall not indemnify Mortgagee for any losses,
liablilities, damages, injuries, expensas or costs related to or
involving the same placed or disposed of on the Premises after
Mortgagee accuires title to the Premises through foraclosure or
deed in lieu of foreclosure. In the event Mortgagor or any tenant
is ever required or choosss to remove any asbestos or other
hazardous substance, which may be discovered in the Property,
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Mortgagor agrmes to do 80 or require any tenant to do so as

provided for in the United States Environmental Protection Agency
Publicatien, "ﬁnidnnnn__xgz__ssnszn1linm..a:hnnnal__cnntnininn
Materlale in B

Wldings" or any other applicable regulations or
publications.

(b} Mortgagor hersby agress to indemnify Mortgagee, its
amployees, agents, officera and dirsctors, and hold Mortgagee
harmless from and against any and all losses, liabilities
{including strict liabllity), damagas, injuries, psnalties, fines,
settlanianis, expenses and costs of whatever kind or natura, known
or unknowi . contingent or otherwise, including, without limitation,
reasonable sttorneys faes, of any settlemant or judgment and claims
of any and 4very kind whatsoever paid, incurred or suffered by, or
asserted against; Mortgages by any parson or ent.ity or governmantal
agency, for, witii respect to, or as a direct or indirect result of
(i) at any time, che presence on or under, or tha escape, leakage,
disposal, splllage,  <mission, discharge or releass from the
Premises of any Hazarcdouz Substance or (ii) the incorrectness or
breach of this covenanu, warranty or raepresentation set forth in
this Mortgage, inoluding. without limitation, any violation or
claim arising under the Corpraehensive Environmental Responss,
Compensation and Liability 'Act, the Superfund Amendment and
Reauthorization Act, the Resou've Conservaticn and Racovery Act,
the Hazardous and Sollid Waste Amenanents of 19&4, the Federal Water
Pollution Control Act, the Federasi  Insecticide, Fungicide, and
Rodenticlde Act Amendments of 1988, %“n: Federal Pesticides Act of
1978, the Clean Water Act, the Clean alr Act, the Federal Toxic
Substances Control Act, the Asbestos Hazard Fmurgency Response Act,
tha Illinois Environmental Protection Act, taz Illinois Pesticide
Act, the Illinois Solid Waste Management act, any so called
federal, state or local "Superfund” or “Superliun" statute, or any
other statute, law, ordinance, code, rule, regiisztion, order or
decree regulating, relating to or imposing liability (including
strict liability), or standards of conduct concerning any Hazardous
Substance, regardless of whether or not caused by, on bzralf of, or
within the control of Mortgagor; provided however, that Mortgagor
shall not indemnify Mortgagee for any losses, liabilities, damages,
injuries, expenses or costs related to or involving the same [laced
or disposed of on the Premisss after Mortgayjee acgquires title to
the Premisaes through foreclosure or deed in lieu of foreclosure,

(¢) For purposes of thls Mortgage, the term "“Hazardous
Substances" shall mean and include those wrlements or compounds
which are contained in the list of hazardous substances adopted by
the United States Environmental Protection Agency ("EPA") and the
list of toxic pollutants designated by Congress or the EPA or
defined by any other Federal, satate or local statute, law,
ordinance, c¢ode, rule, regulation, order or decree regulating,
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relating to, or imposing lability (including strict liability) or
standards of conduct concerning any hazardous, toxic or dangerous
waste, substance or material, as now or at any time herainafter in
affect, Hazardous Substances shall alse include Ashestos, urea
formaldehyde, lead paints and other toxic materials,

(d) If Mortgagor receives any written rotice or knowledge of
(1) the occurrence of any event involving the use, spill, release,
leak, seepage, diascharge or cleanup of any Hazardous Substance or
(11) anv complaint, order, citation or other written notice with
regard” to alr emissions, water discharges, or any other
environmansal, health or safety matter affecting Mortgagor or the
Property {=n "Environmental Complaint") from any person or entity
(including; -#ithout limitation, the EPA)}, then Mortgagor shall
immediately nctify Mortgagee verbally and in writing of anry such
notice and, if <re Environmental Complaint is in writing, shall
immediately deliver a copy of the Environmental Complaint to
Mortgagee, Furthevr, ~Mortgagor shall immedlately commence all
actions necessary to clean up, remove, resolve and comply with any
complaint, order, oitation, notice or Environmental Complaint;
provided however, that Moctaagor shall not indemnify Mortgagee for
any losses, lisbilities, (dumages, injurics, expensses or costs
reiated to or invelving the same placed or disposed of on the
Premises after Mortgagee acguicer title to the Premises through
foreclosure or deed in ljleu of Ioraclosure.

(e} In addition to all other- »ights granted to Mortgagee,
upon the occurrence of Mortgagor’s  iaceipt of any notice or
knowledge specified herein, including,~ without limitation, an
Environmental Complaint and Mortgagor’s farlure to commence the
cleanup, removal or resolution of any iauardous Substance or
Environmental Complaint within thirty (30) days notice of breach of
a covenant or warranty or receipt of written nctize or knowledge
specified herein and to thareafter continuous.y and diligently
proceed with such cleanup, removal or resolution, wxozpt as may be
delayed by an act of God, strike, act of the publiz uremy, war,
blockade, public riot, fire, storm, flood and explomica- (!Force
Majsure"), Mortgagee shall have the right, but not the okligation,
to enter onto the Premises or to take such other actionn as it
deems necessary or advisable to oleanup, remove, resoive ov
minimize the impact of, or othorwise deal with, any such Hazardous
Substance or Environmental Complaint tollowing receipt of any
written notice from any person or entity (including without
limitation, the EPA) assertinyg the aexistencs of any Hazardous
Substance or an Environmental Complaint pertaining to the Pramises
or any part thersof, which, if true, could result in an order, suit
or other action against Mortgagee and/or which, in the reascnable
opinion of Mortgagee, could havo a materially adverse impact on the
value of tho Premises or otherwises jeopardize Mortgagee’s lien

10

20079956




UNOFFICIAL COPY




UNOFFICIAL COPY

against the Premises granted or crsated under the Mortgage. Any
funds of Mortgagea used for any purpose raferred to in this Section
shall constitute advances secured by the Loan Documents and shall
bear interest at the rate specified in tha Note to be applicable
after default thersunder,

(£) Mortgagor has complied with the Illinois Responsible
Property Tranafer Act (765 ILCS 80/1 et seq.), either by delivering
to Mortgagee on the date hereof a true and correct and properly
completes. Illinois Reaponsible Property Transfer Act Discloaure
Form oi Wy certifying, and if Mortgagor has not delivered the
disclosure forme aforesald Mortgagor hereby certifles, that (i) the
Property iz ot subject to reporting under Section 312 of the
Federal Emergeusy Planning and Community Right-to-Know Act of 1986
and federal iregvlations promulgated thersunder and (ii) the
Property does rol. contain any underground storage tanks that
require registratior under the Solid Waste Disposal Act, It shall
be the responsibilily «i Mortgagor to record and/or file, with the
appropriate governmental- authorities, the atforesaid disclosure
statement, and Mortgagor shall indemnify and hold Mortgagee
harmless from any loss, cost, liability, penalty or other expense
on account of its fallure to comply with said laws,

(g} Except as otherwise provided herein, the provisions of
this Section 1.02 shall be in-sxddition to any and all other
obligations and liabilities Mortgugor may have to Mortgagee and
shall survive defeasance.

SECTION 1.03.  Miscellaneouz Repregentations. (a)
Mortgagor is the owner of the Property.

(b) Mortgagor is a corporation duly orgsnized and validly
existing under the laws of the State of Delawace and qualified to
do business in the State of Illinois, having full pcuer to carry on
its business as presently conducted, including the powver to borrow
the Loan and execute, deliver and perform its obligationy under the
Loan Documente.

(¢) All requisite actions on the part of the Mortgogor and
its Board of Directors to authorize the execution and delivery by
the Mortgagor of the Loan Documents have been duly and validly
takean.

(d) This Mortgage and all of the other Loan Documents were
duly executed and delivered by the Mortgagor and each such document
constitutes the legal, valid and binding obligation and agreement
of the Mortgagor enforceable in accordance with their raspective
terms,
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(@) Neither the execution and delivery by the Mortgagor of
the Loan Documents, the axecution and delivery by the Mortgagor of
existing Tenant Leases nor the performance and observance by the
Mortgagor of the terms of the Loan Documents and Tehant Leasaes
contravene any provision of existing law or regulation and do not
and will not conflict with or result in any breach of the terms,
conditions or provisions of or oconstituta a default under the
agreements creating the Mortgagor, any instrument hinding upon the
Mortgagor, or any ordsy, writ, injunction, decres or demand of any
courz or-any governmental authority affecting the Mortgagor or the
Premiacs.

() ‘Mz Premises comply with all applicable building and
development ~zainances and rogulations applicable to the Premises,
All licenses, sporovals, parmitu, authorizations, ocasements and
certificates reculred in connection with the present occupancy of
the Premisas from'all governmentul subdivisions and agaencies having
jurisdiction over tne Iremises have been duly and validly lssued
and obtained and ar« Jin full force and effect. 'The use and
occupancy of the Pramises for the purposes for which they are
intended and as prasently conducted thereon are wholly lawful.

(g) There are no pending or threatened proceedings before any
court or governmental agency oi noratoria which would interfere
with or enjoln the furnishing o2 any utility services to the
Premises or the oparaticn of the Pismises or any part thereof.

(h} There are no pending or thizetened bankruptcy or llke
proceedings against or involving the Morfzagor under thu Bankruptoy
Codn of the United States or any chaptor ‘thereof or any like
statute, state or Federal.

(1} There are no panding or threatened procsadings before any
court or governmental agency which could matericzlly affect the
Premisen or the validity or enforceablility of this dortgage or any
of the other Loan Doocumants or which might materiallv adverssly
affect the financlal condition or assets of the Mortgayeol.

(J) Intentionally Omitted.

(k) Mortgagor is not an "investment company' or a "company
controlled! by an "investment company," within the meaning of %ha
Investment Company Act of 1940, as amended. Mortgagor is not
engaged principally, or as one of its important activitias, in the
business of extending credit for the purposs of purchasing or
carrying margin stock.

(1) There has been no material adverss cohange in the
financial condition, results of operations or propesrties of
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Mortgagor since the date of the most recent financial statements
submitted to Mortgagee in connection with Mortgagor’s applicatien
for the loan secured hereby.

(m} Intentionally Omitted.

(n) Mortgagor has filed or caused to be filed all Federal,
state and loczal tax returns, which are reguired to be filed, and
has paid or caused to be paid all taxes as shown on said returns or
on any sssessment received by it, to the extent that such taxes
have baccme dus. Mortgagor has no reason to belisve that any
additionel taxes are due for prior tax years that have not been
audited by the respective tax authorities beyond the amounts
provided in.-the financial statements heretofore furnished to
Mortgagee,

(0) Mortgagur certifies that it has reviewed the provisions
of this Mortgage ard *he othaer Loan Documents, that it has been
advised and represerced. by counsel of its own choice in said
transaction and that it understands and consents to the provisions
of such instrumants,

(p) There are no management or leasing agreements which
affect the Property and no brokarige or other commissions due and
unpaid in connection with any leesa, tenancy or occupancy of the
Property or any renewal thereof, s»Copt as disclosed herein.

ARTICLE II
Covenante of Mortgagos

SECTION 2.01. Geperal Covenante. ‘a)  Rayment _of

. Mortgagor will punctually pay cwvhen due the

Indebtedness as provided herein and in the Note, an Mertgagor will

perform and observe all of its obligations under, and all of the
provisions of, the Loan Documents.

(b) gContinuation of Existence. Mortgagor will maintain
the Mortgagor’s existence, rights and privileges and will not
disgolve or otherwise dimpose of all or substantially all of its
assats (except as permitted by Section 6.01 (i)}, helow), without in
each case obtaining Mortgagee’s consant.

(¢) Further Agsurannes. Mortgagor will, at Mortgagor’s
sole cost and expense and at the requast of Mortgagee (i) promptly
correct any defect or error which may be discoversd in the contents
of any of the Loanh Documents, or in the exacution, acknowledgment
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or recoriiation hareof or thareof and (il) promptly do, exacute,
acknowletige, file, record and deliver, any and all such further
acte, daeds, conveyances, mortgages, assignments, financing
statemen:s and continuations thereof, notices of assignment,
transferis, cartificates, assurances and other instruments as
Mortgaged may reasonably reguirs from time to time in order to
carry out more effectively the purposes of this Mortgage, to
subject to the lien and security interest hereby created any of
Mortgagor’s properties, rights or interests covered or now or
hereafte: intended to bes covered hsraby, to perfsct and maintain
gaid lion and security interest, and bettar to aasurs, convey,
grant, nzeign, transfer and confirm unto Mortgages the rights
granted or-r2w or hereafter intended to bs granted to Nortgagee
hereunder or vhider any other instrument exescutsd in connectjion with
this Mortgage or which Mortgagor muy be or becoms bound to convay,
mortgagn or assiyn to Mortgages in order to carry out tha intention
or faclil.itate the performance of the provisions of this Mortgaga.
It is urderstoocd and zgceed that no request made under this Section
2,01(c) will be for tne purpose of changing the 2inancial terms of
this Mortgage or any othsr Loanh Document,

{d) Regoxdagion, - ation _of Mortgags.
Mortgager will, at the reguest of Mortgages, promptly record and
ra-record, file and refile and ‘register and re-register this
Mortgage, any financing or continvavion statements and every other
instrunent in addition or supplemantal to any thereof that shall be
raquired by any present or future lav._in order to parfect and
mointain the validity, effectivaness ard priority of this Mortgage
and the lien and security interest intsided to be created hereby,
or to subject, to the axtent elsewhers raquirad under this
Mortgage, after-acquired property of Mortgecor to such lien and
saouriiy interest, in such manner and places an4 within such times
as may be necessary to accomplish such purposaa una to presarve and
proteci: the rights and remedies of Mortgagee.  Wortgagor will
furnish to Mortgagee evidence satisfactory to Mortgugse of every
such racording, filing and registration,

(e) Dafenge of Title Litlgation. If the lien, mucurity
interest, validity or priority of this Mortgage, or if titlc or any
of the rights of Mortgagor or Mortgagee in or to the Prewises,
shall be andangered or legally challenged, or shall he attacked
directly or indirectly, or if any action or proceeding is
instituted against Mortgagor or Mortgagee with respact thereto,
Mortgagor will promptly notify Mortgagee thersof to the axtent
Mortgagor has notice theraof and will diligently endeavor to cure
any defect on which such challenge, action or proceading is based
except: to the extent caused by the act or omission of Mortgages,
and will take all necassary and proper steps for the defense of
gsuch action or proceeding, including the employment of counsel, the
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prosecution or defense of litigation and, subject to Mortgagee’s
approval, the compromise, release or discharge of any and all
adverse claims. If Mortgagor shall have failed to comply with its
obligations under this Section 2.01, Mortgagee (whether or not
named as a party to such actions or proceedings) is hereby
authorized and empowered (but shall not be obligataed) to take such
steps am Mortgagee may reasonably deem necessary or proper for the
defense of any such action or proceeding or the protection of the
lien, security interest, validity or priority of this Mortgage or
of such *itle or rights, including the employment of counsel, the
prosecucisn or defense of litigation, the compromise, release or
discharge o2 such adverse claims, the purchase of any tax title and
the removali-¢Z such prior liens and security interests. Mortgagor
shall, within fifteen (15) days after demand, relmburse, Mortgagee
for all reasorable expensas (including attorneys fees and
digbursements) “naurred by Mortgagee in connection with the
foregoing matterc. All such costs and expenses of Mortgagse, until
reimbursed by Mortgager, shall be part of the Indebtedness and
shall be deemed to ba se~ured by this Mortgage,

SECTION 2,02. (paration and Maintenancs.

(a) Repair apd Malitepance. Subject to the provisions
of Sections 2.04 and 2,05, Mortgaguor will operate and maintain, or
cause to be operated and maintainzd; the Land, the Improvements and
the Equipment in good order, rcpair and operating condition
(ordinary wear and tear excepted), wiil wromptly make all nacessary
repalrs, renewals, replacements, aJduitions and improvemente
therete, intarior and extarior, strueczural and nonstructural,
foresean and unforesesn, or otherwise necersary to insure that the
same as part of the security under this Moritgage shall not in any
way be diminished or impaired, and will not cause or allow any of
the Land, the Improvements or tha Equipment <o ba wasted or to
deteriorate, subject to normal wear and tear.

(b) Replacemant of Equipment; AlGerationt. Mortgagor
will replace all worn out or obsolate fixtures or pearsonzl) property
which form a part of the Improvements or the Eguiprent with
fixtures or personal property comparable therato unless replrosment
of such fixtures or personal property im not nacemsary to the
efficient and economical operation or maintenance of the
Improvements., Mortgagor will not, without Mortgagee’s consant,
remove from the Improvements any fixtures or personalty coversd by
this Mortgage (except to repair the pame) unless the same is no
longer necessary to tha efficient and econemical operation or
maintenance of the Improvements or unless the same is replaced by
Mortgagor with an article of comparable suitability and valus owned
by Mortgagor free and clear of any llen or security interest (othar
than Permitted Exceptlons and the lien oreated by this Mortgage),
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in which case Mortgagee will deliver to Mortgagor an instrument
relaaging the lien of thias Mortgage on the property sc removed.
The Improvements shall not be ramoved, damolished, altered or
enlarged without Mortgagee’s consant, which consent will not be
unreasonably withheld or delayed and provided, further, that
Mortgagor may make non-structural alterations to the Improvements
as long as the same do not diminish the value of the Improvements
and as long as no mechanic or materialmens liens will arise ap a
result of such alterations,

(o) Ccompliance with Lawg. Subject to Mortgagor’e rights
undar Secclon 2,06(d), Mortgagor will perform and comply promptly
with, and cuuse the Land, the Improvements and the Equipment to be
naintained, uesd and operated in accordance with, any and all (1)
present and fuiure laws, ordinances, rules, regulations and
raquiremeants ol every duly constituted governmental or
quasl~-governmentzl authority or agency applicable to Mortgagor or
the Premises, (ii1) .similarly applicable orders, rules and
regulations of any ragulatory, licensing, accrediting, insurance
underwriting or rating organization or other body exaercising
similar functions, (iii) sirilarly applicable duties or obligations
of any kind imposed under ary Parmitted Encumbrance or otherwise by
law, covenant, condition, agreement or easement, public or private,
and (iv) policies of insurance a¢ :ny time in force with respect to
the Premises. If Mortgagor receivas any notice that Mortgagor or
the Premises is in default under ci is not in compllance with any
of the foregoinyg, or notice of any proceeding initiated under or
with respect to any of the foregqoiro, Mortgagor will promptly
furnish a copy of such notice to Mortgadse.

(a) Legallty of Use., Subject to Mortgagor’s rights
under Section 2.06(d) hereof, Mortgagor will nct use or occupy, or
permit the lLand, the Improvements or the Equiprant to be used or
occupled in any manner which violates any appl.ctble law, rule,
requlation or order of any governmental authority having
jurisdiction over Mortgagor or the Land, the Improviments or the
Equipment, or which constitutes a public or private rulmance or
which makes veid, voldable or cancellable any insurancz-then in
force with respect thereto.

(e) Zoning; Title Matters. Mortgagor will not, without
Mortgagee’s consent (i) initiate or support by taking actlon any
zoning reclassification of the Premises, (il) modify, amend or
supplement any of the Permitted Exceptions except to aliminate any
Permitted Encumbrance or reduce its effect on the Premises or, with
respect to any Tenant Lease which constitutes a Permitted
Encumbrance, to the extent permitted under the Assignment of Rents,
Leases, Income and Profits referred to in Section 3.01 herecf and
except to the extent otherwise permitted by Article III hereof,
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(Lii) impose any restrictive covenants or encumbranceus upon the
Land or the Iwprovements (other than esasanents of access and
operation to public utility companies granted in connection with
tha dalivery of utility service by such company to the Land and the
Improvements), execute or file any subdivision plat affecting the
Land or the Improvemanta, transfer any air rights or development
rights or consent to the annexation of tha Premises tc any
munjoipality to which it is not already lawfully annexed or (iv)
permit or suffer the Premimses to be usad by the public or eny
pesrson in such manner as might make possibls a claim of adverss
usage % possession of or any implied dedication or sasement.

t2)  Spraifig Usa. Mortgager will use, oparate and
maintain tiie Improvements or cause the Improvamants to be used,
operated and Jwzintained as an office, warshouss and industrial
facility and for no other use unless agread to by Mortgages.

SECTION .4} Inmurancs.

(a) casualty  Insuranca. Mortgagor will Kkeep the
Imp;ozzmontu and the Equiprent. insured for the banefit of Mortgages
ag follows:

11) Against damugu or loss by fire and such other
hazards (including lightening, windstorm, hall, explosion, riot,
riot attending a strike, vandalimy, vehicle and amoke) and all risk
of physical loss as are covered by cvis broadest forn of extended
covarage endorsement as is generally evillable from time to time in
the Chicago, Illinois, matropolitan arar with respect to commercial
propartias comparable to the Premises, i/i tn amount as shall be
sufficient to prevent Mortgagor from becomirc a coinsurer, but in
any svent such insurance shall be maintained is-an amount not less
than the Full Insurable Valua (u® defined in subzzstion (h) of this
Seation) of the property insured.

(11) Rent or bhusiness intarruption or use and
ocoupancy insurance on such basis and in ouch amounts e ahall be
reasonably satisfactory to Mortgagese but in no evant covering leas
than one year‘s loes in the aggregate annual amount ot rent
(including without limitation, base vrent, rent based on a
percentage of the gross income of tenants and payments for
operating sxpenses and taxonl payable by tenants under all then
existing Tenant Leases. Notwithstanding the foregoing, rent loss,
insurance shall be required aonly in ths evant that thas Property, or
any portion thereof, is leased to any third party lessea, Evidence
satisfactory to Mortgagee oif acceptable business interruption
insurance shall be reguirad so long as Mortgagor is the obligor on
the Note,
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(ii1) Against damage or loss by floed, on such basis
and in an amount egual to the lesser of the Loan Commitment amount
or the maximum amount of flood insurance available; provided that
flood insurance shall only be required if the Premises are located
in an area identified by the Secretary of Housing and Urban
Development or any Ssuccessor as an area having special flood
hazards and in which flood insurance has been made available under
the National Flood Insurance Act of 1968 or the Flood Disaster
Protection Act of 1973, as amended, modifiad, supplemented or
replaced from time to time.

(lv) Against damage or loss from (1) sprinkler
gystem leakzoe and (ii) bollers, boller tanks, heating and air
conditioniig ejguipment, pressure vessels, auxiliary piping and
similar appararas, If any, on such basis and in such amounts as
shall be reasonzp.v required by Mortgagee, provided, however, that
the amount required shall in no event exceed tha Full Insurable
value (as defined ir subsection (h) of this Section).

(k) Liakilitv._Tnasurange. Mortgagor shall procure and
maintain comprehensive ‘ceneral liability insurance covering
Mortgagor and Mortgagee against claims for bodily injury or death
or property damage occurring in. upon or about or resulting from
the Premises, all in standard fOrm and with such insurance company
or companies reasonably acceptabirn V.0 Mortgagee and in such ampunts
as may be reasonably acceptable tc Mortgagee (liability coverage
shall be not less than §1,000,000), which insurance shall include
Blanket Contractual Liability coverags which insures contractual
liability under the indemnification set forth in subsection (v) of
Section 4.03(a) of this Mortgage (but such coverage or the amount
thereof shall in no way limit such indemnifization).

{(c) Qther Insurange. Mortgagor, at Mortyagee’s raguest,
will procure and maintain such other insurance (inciuding laws and
ordinance endorsements and insurance for environmental risks) or
such additional amounts of insurance, covering Mortigajor or the
Premises, as Mortgagee shall from time to time reasonably require.

(d) Form of Policy. Premiums and any cther charaus for
all insurance regquired under this Secticn shall be paid not later
than thirty (30) days prior to the date on which sald premiums or
charges are due and the policies shall contain such provisions,
endorsemants and expiration dates as Mortgagee shall from time to
time reascnably request, and shall be in auch form and amounts
(subject to the limitation described herein) and be issued by such
insurance cownpanies doing business in the State of Illincis as
shall be reasonably approved by Mortgageas and as shall have a Class
X and A or A+ Best’s Casualty Insurance Reports rating, Without
limiting the foregeing, all such policiem (except policles for
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worker’s compaensation and liability insurance in which latter case
Mortgagee shall be named #a an additional insured) shall have
endorsed theraeon, in form reascnably accaptable to Mortgagee, the
standard I.S.0, mortgagee clause, without contribution, a waivar of
subrogation endorsemant, a first losgs payes clause and a special
axtended coverage endorsement, all in the name of Mortgages, All
such policiles shall provide that the same shall not be cancelled
(including by reduction in the scope, or limitas of coverage)
without at lemat thirty (30) daya notice to Mortgagee and shall
provide that no claims shall be paid thersunder without at least
ten (10¢)-Jays advance written notice to Mortgagee, Mortgagor may
effact tlie lnsurance coverage reguired hereundsr, in whole or in
part, unde:r une or more blanket insurance policies, provided that,
and 80 long & {1) each such blanket policy, except in the case of
liability insurarce, shall specify thereon the total insurance
allocated to the Premises, which amount shill be not lesa than that
required hersunder, {ii) each such blanket policy shall otherwise
comply in all respacts with this Mortgage, (iii) Mortgagee shall be
named as an additional insured under each such blanket policy to
the axtent required heveunder and (iv) the protection afforded
thersunder shall be not' less than that which would have been
afforded under a separate poliicy with respect to the same insured
risks.

(e} Duplicate Originaid or Certificates. The original

policies or certificates therefor evidencing the insurance required
under this Section and any additicrai. insurance which shall be
taken out on the Premises by or on benulf of Mortgagor shall be
deposited with and held by Mortgagee &id, in addition, Mortgagor
will deliver to Mortgagee (1) receipts '[(or other aevidence
reasonably satisfactory to Mortgages) evidszrcing payment of all
premiuma thereon and (1i) original renewal policies (or
certificates therefor or a binding commitment {rom the insurance
company to provide such insurance, which commitinent shall be
effective not later than the expiration date of the cvirsnt peolicy)
with evidence satisfactory to Mortgagee of payment ot 21} premiums
then due thereon (subject to any grace perlods providgeo in such
policies), at least thirty (30) days prior to the expiration of
each guch policy.

(f) Intentionally Omitted.

(g) Transfer of Titlg. In the event of foreclosure of
this Mortgage or other transfer of title or of the Premises in
extinguishment, in whole or in part, of the Indebtedness, all
right, title and interest of Mortgagor in and to all policies of
insurance required under this Section or otherwise then in force
with respect to the Premises and all proceeds payable theresunder
and unearned premiums therson (other than any "blankat" insurance
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policies which cover property in addition to the Premises) shall
imme?iately vast in the purchaser or othear transferae of the
Premisas.

(h) Raplacument Gost. For purposes of this Section, the
term "Full Insurable Value" shall mean the cost of replacing the
Improvements and tho [quipment, exclusive of tha ocost of
excavations, foundations and footings, as determined from time to
time (but generally not more oftean than once svery two years) by
the insurance company or companliea holding such insuranca or by an
appraisec, enginesr, architect or contractor proposad by Mortgagor
and approved by said company or companies and Mortgagee. "Full
Insurable ‘alue" shall not be lass than the amount of all
indebtedneas {1ncluding the Indebtedness) ancumbering the Premises,
any pirtien thesssf, or any lagal, eguitable or baneficial interest
tharein,

SECTION 2.0+, DRamage apd Destxugtion. (a) Mortgagor's
Obligations. 1In the evant of any damage to or loss or dastruction
of all or any part of the Pramises, Mortgagor shall promptly notify
Mortgagee of such event, Suhject to Unavoldable Delays (as defined
below) and (i) unless instruszted by Mortgagee in accordance with
Section 2.04(c) hereof that the Tnpurance Proceeds (as hereinafter
defined) payabla on account of 1uc) damage, lose or destruction are
to be applied toward tha paymerc of tha Indebtednsss, or (ii)
unless in the case of a loss or dauags to Improvements comprising
25% or more of the total sguare footrgyr of the total Improvemants,
Mortgagor olacts to repay the antire arount of the Indebtedness,
Mortgagor shall promptly, regardless of vhaethar such Insurance
Proceeds shall be sufficlent for the purpose, commence and
diligently proceed to pevform and completa, in a good and
workmanlike manner consistent with commarclally reasonable
standards, the restoration, replacement and zebullding of the
Premises as nearly as possible (to the extent parmitted by then
applicabla laws, ordinances, codes, rules and regulecions) to its
condition immediately prior tso such damage, loss or ¢amtruction
with such changes in design and layout as Mortgagor may deem
appropriate and, with respect to any such change costing a1 oxXcess
of $20,000, as shall ba reasonably approved by Mortgagee. (such
rastoration, replacement and rebuilding of tha Premises is
hereinafter refsrred ta as "Restoration"), The plans and
specifications therefor and the general contractor and architect in
charge of any Restoration shall he approved by Mortgagee., Prior to
the commencement of any Reatoration estimated to cost in sxcewss of
§20,000, Mortgagor shall deliver to Mortgagee for its approval an
eatimate of an independent registered architeot or a licensed
professional engineer of the cost of Restoration. Prior to the
commencament of any Restoration, Mortgager shall obtain and furnish
Mortgagee with copies of all permits, approvals and authorizations
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48 may bs reguired for the Restoration to be performed in
accordance with all applicable legal reguirementa. For purposes of
this Mor:gage, an "Unavoidable Delay" shall mean a delay caused by
strike, lockout, war, act of god, fire or other casualty,
unforeseeable adverse weather conditions, inability to obtain or
delay in obtaining labor or materials, governmental restriction or
other act or condition {except Mortgagor’s lack of funds) beyond
the reasonabla control of Mortgagor.

(b) Proof of Loss, Settlement and Adjustment of
Insurasee Claims. Except as set forth below in this subsection
(b), in the event that all or any part of the Premises is damaged,
destroyed ~i-lost, and such damage, destruction or loss is covered,
in whole or ir part, by insurance and provided no Event of Default
shall have occurred and be continuing, Mortgagor may make proof of
loss and settle, adjust and compromise any claims under such
insurance, proviZed that with respect to any claim equal to or In
excess of $20,000, @svch settlement, adjustment or compromise shall
be subject to Mortgagee’s prior written approval. Mortgagee may,
but shall not be obliyated to, make proof of loss if not made
promptly by Mortgagor and 'is hereby authorized and empowered by
Mortgagor, immediately after notice to Mortgagor and, subject to
the approval of Mortgagor, tc settle, adjust or compromise any such
claims, If an Event of Default shall have occurred and be
continuing, Mortgagee shall havc the sole right to make proof of
loss and settle, adjust or comprozsse any such claims,

(c) Application of Proceedr. At Mortgagee’s option,
exercised in the sole and absolute dircretion of Mortgagea, all
Insurance Proceeds shall be payable to Nortgagea to be held in
trust in accordance with the provisions bareof, and Mortgagor
hereby authorizes and directs any affected (ilsurance company to
make payment of such Insurance Proceeds directiy to Mortgagee and,
in such event, Mortgagor shall promptly pay over ta Mortgagee any
such Insurance Proceeds received by Mortgagor. dortgagee shall
have the right to apply the Insurance Proceeds, first. to reimburse
Mortgagee for all reasonable costs, and expensesa, ~including
reasonable adjusters and attorneys fees and disbursements; incurred
in connection with the collection of such Proceeds, and, sccond, at
Mortgagea’s option, to (i) the payment (without premium or penalty)
of all or any part of the Indebtedness, in the order and manner
determined by Mortgagee in its sole discretion (provided that to
the extent that any Indabtedness shall remain outstanding after
such application, such unpaid Indebtedness shall continue in full
force and effect and Mortgagor shall not be excused in the payment
thereof), (1i) the cure of any than current default hereunder or
(1i1) Restoration. Notwithatanding the foregoing, unless an Event
of Default shall have occurred and ba continuing, or unless
Mortgagor so directs Mortgagea, Mortgagee will not elect to apply
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the Insurance Proceeds to the payment of the Indebtedness and shall
make all such Insurance Proceeds paid on account of any such damage
or destruction (after reimbursement tc Mortgagee of all reasonable
costs and expenses inourred in connection with the collection of
such Insurance Proceeds) avallable to Mortgagor for the Restoration
of the Premises in accordance with the provisions of this Mortgage,
provided that Mortgagor has provided Mortgagea with aevidence
reascnably satisfactory to Mortgagea that (A) there are funds
available and/or committed which, when added to tha Insurance
Procead~ paid on account of such damage or destruction, will be
sufficiont to pay the cost of tha Roatoration, the axpenses of
operatirg -and wmaintaining the Premimses, as such expenses are
incurred, ard all indebtedness secured by the Premises (including
the Indekcssnass) when and as due, until the Pramises ares
generating suificlient revenues to cover such costas, expenses and
such indebtedness; and (B) eithar (x) the Premises will be restored
in full to ite condition immediately prior to such damage, loss or
destruction or (y) che-collataral value of the Premisas as restored
will be equal to or greater than the outstanding principal amount
of the Note and any other indebtedness macursd by the Premises as
of the date of such damaje, loss or destruction times One Hundred
Thirty-Three Parcent (133%); rnd provided furthar that in the avent
that Mortgagor has satisfied the requiremanta of clauase (A) above
but not the reguiremants of clause (B) above, such Insurance
Proceads shall be applied, firest, to reimburse Mortgagee for all
reasonable costa and expenses ineurred in connaction with the
collection of such Proceads (including reasonables attorneys fees
and disbursements and costs incurred Ly Mortgagee or its agents in
inspecting any Restoration and the ‘ylans and specifications
therefor), second, to prepay (without premium cor penalty) the
principal amount of the Note to the extaeni nacessary so that the
collateral value of the Premises after ‘tha completion of
Restoration shall equal or exceed the outastandirs nrincipal amount
of tha Note, after giving effect to the aforesaid prepayment, and
any other indebtedness secured by the Premises times One Hundrad
Thirty-Three Percent (133%) and, third, the balanue of dauch
Proceads shall be made available to Mortgagor for the Rustoration
of the Premises in accordance with the provisions of thigtiortgage.
Notwithstanding anything herein to the contrary, in the svant the
loss or danage is to 25% or more of the square footage of the then
exlsting Improvements at a time that Mortgagor is the owner of fee
simple title to the Property, Mortgagor may elect to pay the
Indebtedness in full without payment of premium or panalty.

( ) g} B [ X B ig f gt .
To the extent Insurance Proceeds are to be applied hereunder for
Restoration, Mortgages shall make such Proceeds avallable to

Mortgagor menthly, upon presentation to Mortgagee of the following:
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(1) A regquisition therefor, together with inveices, which
requisition =shall be signed by Mortgager and verified by
¥ortgagor’s architect in charge of Restoration and shall certify
that (A) all of the work completed has been done substantially in
compllance with the approved plans and specifications; (B) the sum
then requeasted either has been paid by Mortgagor, or is justly due
t.0o contractors, subcontractors, materialmen, enginaers, architects
or other persons who have rendered services or furnished materials
for Restoration, the names and addresses of such persons, a brief
description of such services and materials, and the several amounts
g0 pald ¢r due to each of said persons in respect thereof; (C) the
sum then requested, whan added to all sums previously paid out by
Mortgagee, Aces not exceed the value of the work done to the date
of such reguisition; (D} the amount of auch Insurance Proceeds
remaining in the hands of Mortgagee will be sufficient to pay for
the completion ¢f the Restoration (giving in such reasonable detail
as Mortgagee nay .require an estimate of the ocost of such
completion); (E) no wrct of such expenditures has been or ie being
made the basis of any pravious or then pending requisition; and (F)
except for the amount, {f any, stated in such certificate to be due
for services or materials, there is no outstanding indebtedness
known to the person signing zuch certificate, after due inquiry,
which is then due for labor, wages, materials, supplies or services
in connectlion with Restoration

(1i) A title report or, ir lieu thereof, other evidance
reasonably satisfactory to Mortgagoe, showing that there have not
been any vendor’s, contractor’s, /machanic’s, laborer’s or
materialmen’s etatutory or similar liens filed with respect to the
Premises which have not bean discharged of rezord or duly bonded or
insured over, excapt such as will be discharred upon payment of the
sum being requisitioned,

(a) Intentionally omitted.

(2) Misgellaneous. After completion of Rertoration in
accordance with the plans and specifications approved Ly Mortgagee
and payment in full of all costes of Restoration, as avideiced by a
certificate to such effect signad hy Mortgagor and veriiled by
Mortgagor’s architect, and after payment to Mortgagee of ail rea-
sonable costs and expenses incurred in connection with the collec~
tion of such Proceeds (including reasonable adjusters and attornsya
fees and disbursements and coste incurred by Mortgagee or its
agents in inmpecting any Restoration and the plans and specifi-
cation therafor), any remaining Insurance Proceada shall be pald to
Mortgages and applied (without premium or penalty, provided there
is then no other Event of Default) against the Indebtadness in the
order and manner determinad by Mortguagee in its sole dimcration.
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SECTION 2,05, Qondempation. (a) Mortamgor's Qhligation:
‘ Mortgagor, upon obtaining Kknowledge of the
instituvlon of any proceedings for the condemnation of all or any
part of the Premises, or any interest therein, or of any right of
eminant domain, or of any other proceadings arising out of any
other claim by a government or governmental agency that if
succassful will rasult in injury or damage to, or decrease Ln the
value of the Praemises, or any part thereof or interasst therein
(including a change in grade of any stroet), will promptly notify
Mortgagee thersof. If less than all or substantially all of the
Premisasa are taken, and unless instructed by Mortgagee in
accordance with Section 2,05(¢) that the Condemnation Proceeds (as
defined Leinw) are to be applied toward the payment of the
Indebtedness, -Mortgagor shall promptly, subject to Unavoidable
Delays but regurdless of whether or not Condemnation Proceeds, if
any, shall be available or, if avallable, shall be sufficient for
the purpose, ccrmence and with reasonable diligence proceed to
perform and complete, in a good and workmanlike manner consistent
with commercially reascnable standards, the Restoration of the
remainder of the Prem.ses., In the event that the cost of the
Restoration, as estimated by Mortgagor'’s architect or engineser,
shall exceed $20,000, ther tbha plans and specifications therefor
and the general contractor aii architect in charge of construction
shall be subject to the Mortgacee’s prior approval. Prior to the
commencement of any Restoration sstimated to cost in excess of
$20,000, Mortgagor shall deliver te Mortgagee for its approval an
estimate of an independent registaeved architect or a licensed
professional engineer of the cost of knstoration. Prior to the
commencement of any Restoration, Mortgeqsr shall obtain and furnish
Mortgagee with coples of all parmits, approvals and authorizations
as may be reguired for the Restoration. to be performed in
accordance with all applicable legal requiremenrts,

(b) Total Taking. In the event of a taking by eminent
domain or condemnation or by other similar proceedainza, or in any
other similar manner (any of the foregoing is hereinufter referred
to as a "Taking”") of all or substantially all of the Prurises or if
an Event of Default shall have occurred and be continuing,
Mortgagee shall be entitled to all compensation, awards, cdavages,
rights of action and proceeds awarded to Mortgagor and Mortgagee
(including any awards for change of grade of straets). All of the
foregoing are hereinafter referred to as "Cnndemnation Proceeds,"
and such Condemnation Proceeds are assigned to Mortgagee to the
extent of any sums then owing to Mortgagee by Mortgagor, Mortgagor
agrees to execute and deliver such further assignments thereof as
Mortgagee may request and authorizes Mortgagee to collect and
recelve the same, to give receipts and acquittances therefor, and
to appeal from any such judgment, decree or award. Mortgagee shall
in no avent be liable or responsible for failure to collect, or
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exsrciss diligence in the collection of, any of the same,
Mortgagee shall apply all Condemnation Proceeds raeceivad pursguant
to this Section 2.08(b), first, to the payment of all resascnable
costs and expenses, including reasonable usttorneys fees and
disbursenents, inocurred by it in connection with the collection ot
such Proceeds, sscond, the paymant (without penalty or premium) of
all or any part of the Indebtedness, in the order and manner
detarmined by Mortgages in its sole discretion (provided that teo
the axtent that any of the Indebtedness shall remain outstanding
after such application, such unpaid Indebtednsss shall continue in
fuls forns and effect), and third, the balance, if any, to
Mortgagor ot to the person or persons legally entitled thereto.
Applicaticn of Condemnation Proceeds to the reduction of the
Indebtednecd shall not result in & rc-amortization of the Loan
balanse, but no prepayment premium shall be reguired,

(e) DRuctial Taking. In the avent less than substan-
tially all of the Frerises shall be the subject of a Taking such
Condemnation Proceeds =ve assigned and shall be payable to
Mortgayea and shall be held in trust, and Mortgagor agrees to
promptly pay over to Mcrtuaagas any such Condemnation Proceeds
received by Mortgagor. Morcasse shall have the right to apply the
Condemnation Proceeds, first, to reimburse Mortgages for all
reasonable costs and sxpenses, noluding reascnable attornsys fees
and disbursemants and costs inouived by Mortgages or its agents in
inspecting any Restoration and the rians and specifications there-
for, inourrsd in connaction with tiiz 2ollection of such Condem=
nation Proceeds, and, ssoond, at Mortgayee’'s sole optiocn, to (i)
the payment (without premium or penalty) of all or any part of the
Indebtadness, in the order and manner detarnined by Mertgagee in
its sole discretion (providad that to “»& extent that any
Indebtedness shall remain outstanding after such zpplication, such
unpaid indebtedness shall continue in full forus and effect and
Mortgagor shall not be axcused in the payment tharwof), (ii) the
cure of any then ourrent default hereunder or (iil) the Restoration
of the remainder of the Premises not the subject ol tle Taking.
Notwithstanding the forasgoiny, Mortgagee shall make  zll such
Ccondemnation Procesds paid on account of any such Takirg (after
raimbursenent to Mortgages of all reascnable costs and exgensas
inourred in connection with the collection therecf) available to
Mortgagor for the Restoration of ths Premisss in accordance with
the provisions of this Mortgags, provided that Mortgagor hus
provided Mortgagee with aevidence reasonably latiltaotor{ to
Mortgagse that (A) thare ara funds available and/or committed
which, when added to the Condamnation Proceads paid on account of
such Taking, will be sufficiant to pay the cost of the Restoration,
the expenses of operating and maintaining tha Premises, as such
expenses are inocurred and the indebtedness secured by the Premises
(ineluding the Indebtedness), when and as due, until the Premises
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are generating sufficient revenue to cover such costs, expenses and
such indebtedness and (B) the collateral valua of the Premlses as
rastored will be equal to or greater than the outstanding principal
amount of the Note and any other indebtedness secured by the
Premises as of the date of the Taking times One Hundred
Thirty-Three Percent (133%); (C) the Mortgagee is not then in
default under this Mortgage or any of the Loan Documents; and (D)
the Property and the Improvements can be restored to an
aconomically feasible and independent architectural unit, as
reasonably determined by Mortgagor; and provided further that in
the evant that Mortgagor has satisfied the requirements of clause
(A) abava kut the collateral value of the Premises after complstion
of Restora*tson would be less than the outstanding principal amount
of the Note und any other indebtedness secured by the Premises as
of the date ¢f t¢the Taking times One Hundred Thirty-Three Percent
(133%) such Cordamnation Proceeds shall be applied, first, to
reimburse Mortgagea for all reasonable costs and expenses incurred
in connection witli _¢Ye collection of such Proceeds (including
reasonable attorneys fezo and disbursements and costs incurred by
Mortgagee or its agents in inspecting any Restoration and the plans
and specifications therefor). sacend, to prepay (without premium or
penalty) the principal amoapc of the Note to the extent necessary
s0 that the collateral value of the Premises after the completion
of Restoration shall equal or euceed the outstanding principal
amount of the Note, after giving effect to the aforesaid
prepayment, and any other indebveiness secured by the Premises
times One Hundred Thirty-Three Peusent (133%) and, third, the
balance of such Proceeds shall be made «vailable to Mortgagor for
the Rastoration of the Premises in accoidance with the provisions
of this Mortgage.

(A} Temporary Taking. In the evenc-of a Taking for a

temporary use or occupancy of all or any part o the Premises for
any public or quasi-public use or purpose, this Mcrtgage shall be
and remain unaffected by such temporary Taking and Mortgagor shall
continue to be responsible for all of its obligations herounder and
shall continue to pay the Indebtedness, when and as Que. In the
event of such temporary Taking, Mortgagor shall be erritled to
appeal, claim, prove and receive the entire award. Alr the
termination of such public or gquasi-public occupancy, Mortgagor
shall, at its own expense, restore the Premisss as nearly as
possible to its condition prior to such temporary Taking.

(e) DRisbursement of fondemnation Proceads for Restorn-
fion. To the extent Condemnation Proceeds are held by Mortgagee
and are to be applied hereunder for Restoration of the Premises,
Mortgagee shall disburse such Proceeds to Mortgagor in accordance
with the procedures set forth ln Section 2.04(d).
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() Intentionally Onmittaed.

(9) Ereof of Loss, Sattlament and Adiustment gf Claiza.
Except as set forth below in this suhsection (¢), Mortgagor may
make proof of loss and settle, adjust and nompromise any claim in
connection with a Taking of all or any part of the Prenises,
provided that, with respect to any claims equal to or in excess of
§20,000, such settlenent, adjustment or compromisa shall be subjasct
to Mortgagees prior written approval. Mortgagee may, but shall not
e oblligated to, make proof of loss if not made promptly by
Mortgagoyr-and is hereby authorized and empowered by Mortgagor,
immediately after notice to Mortgagor and subject to the approval
of Mortgagec, to settle, adjust or compromise any such claims., If
an Event of Dsfault shall have occurred and be oontinuing,
Mortgagee shall Xave the sole right to settle, adjust or compromise
any olaim in conrection with such Taking.

(hl Miscwlianmoun. After completicn of Restoration in
accordance with the plens and specifications approved hy Mortgagee
and payment in full of o1l costs of Restoration, as evidenced by a
certificate to such effsct signad by Mortgagor and verified by
Mortgagor’s architact, and ‘after payment to Mortgagee of all
reasonable costs and aexpensss -lnourred in connsction with the
collection of such Condemnation Prooemeds (including reasonable
adjusters and attorneys, fees and Jdisburssments and coats incurred
by Mortgugau or its agents in inspesting any Restoration and the
plans and specifications therefor), eny remaining Condemnation
Proceads shall be paid to Mortgages and applied against the
Indebtedness in the order and mannar decerrined by Mortgagee in its
wole discretion.

SECTION 2.06. Liens and Liabilities. -(a) DRischarge of
Liensn. Subject to Mortgagoer’s rights undey Section 2.06(d),
Mortgagor will pay, insure over, bond or otherwiss dischargs all
claims and demands of mechanics, materialmen, laborrnra and others
which, if unpaid, might result in, or permit the crzetion of, a
1izn on the Premises, or on the revenues, rents, issues, income or
profits arising therefrom and, in general, Mortgagor shail do, or
cause to be done, at Mortgagor’s sole cost and axpenas, evierythlng
nscessary to preserva fully the lien and priority of this Mortgage.
Mortgagor shall pay, insure over, bond or otherwise discharge such
claims and demands within thirty (30) days after recsiving notice
of the filing thereof,

(b) Creation of Liens. Subject to Mortgagor’s righta
under Section 2.06(d), Mortgagor shall not, without Hortgagee’s
consent, create, place or permit to be ocreated or placed, or
through any act or failure to act acquiesce in the placing of, or
allow to remain, any deed of trust, mortgage, voluntary or
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involuntary lien, whether statutory, constitutional or contractual
(except for the lien for real property taxes and/or assessments on
the Premises for which fines, penalties, interest or costs may not
yet be assessed for nonpayment), security interest, encumbrance or
charge, or conditional sale or other title retention document,
against or covering the Premises, prior to, on a parity with or
subordinate to the llen of this Mortgage, other than Permitted
Exceptions, and Mortgagor shall maintain this Mortgage =zs a first
priority lien on the Premises, If any of the foregoing be or
become ~ttached to the Premises without such consent, Mortgagor
will prowptly cause the same to be discharged and released or
bonded ~r - insured over (and, in the case of any wmechanic’s
materialmer’a, laborers’ and other similar liens, within thirty
(30) days o€ %he receipt of notice of the filing thereof).

(c) lo_Consenk. Noihing in the Note, the other Loan
Documents or this Mortgage shall be deemed or construed in any way
as constituting tha cconsent or request by Mortgagee, express or
implied, to any contrastcr, subcontractor, laborer, mechanic or
materialman for the performance of any labor or the furnishing of
any material for any irprovements, construction, alteration or
repair of the Premises. lovtgagor further agrees that Mortgagee
does not stand in any fiducliry relationship to Mortgagor.

(d) Right to contest. ~In this Section 2.06 and to the
extent this Section is specifically referred to in Sectiona
2.02(c), 2.02(d), 2.06(a), «.06(b), 4,07(a), 2.07(e) and 4,01 of
this Mortgage, Mortgagor, at its expeuse, after prior notice to
Mortgagee, may contest by appropriate iagal or other proceedings
conducted in good faith and with due ‘diligence, the amount,
validity or application, in whole or in gpart, of any Imposition
(as hereinafter defined), any tax assessment ou. lien therafor, any
law, ordinance or regulation, any claims or ‘lians of mechanics,
naterialmen, suppliers or vendors, or any other tax, charge or
other matter required to be complied with or pald pursuant to such
Sections, provided that (1) in the case of liens o) laborers,
mechanics, materialmen, suppliers or vandors, or taxes, dasseasments
or liens therafor, such proceedings shall suapend the zZcllection
thereof from Mortgagee and tha Premises; (il) the Premisse or any
interest therein would not be in any danger of being sold,
forteited or loat by reason of such procesdings; (ili) in the case
of a law, ordinance or regulation, Mortgagea would not be in any
danger of any criminal liability or, unless Mortgagor shall have
furnished a bond or othar security tharafor satisfacteory to
Mortgagee, any additional civil liability for failure to comply
therewith, and the Premises would not be subject to the imposition
of any lien as a result of such failurs which ls not propsrly
contested and/or bonded pursuant to this Section 2.06(d); {iv) no
insurance coverage reguired to be maintained pursuant to this
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Mortgages mhall be cancelled or jecpardlized as a resmult of the
conteat; and (v) 1f reguired by Mortgagee, Mortgagor shall have
furnished to Mortgagee a bond, title insurance or other sscurity
reasonably satisfactory to Mortgages to protect Mortga?-o from any
liability to which it may be exposed or any material loas or
impairment of the lien of and sescurity intersst granted by this
Mortgage.

SECTION 2.07. Taxes and Other Charges. (a) Iaxes on tha
Premises. Subject te Mortgagor’s rights under Section 2.06(q)
hernof, mortgagor will pay (i) befors any panalty, interest or cost
for norpuyment thereof may be added thereto, all taxes,
assessments; H vault, water and sewer rents, ratas, charges and
assessments, (evies, permits, lnspection and lirense fees and other
governmental ard quasi~governmental charges, general and special,
ordinary and extranrdinary, foressen and unforessesn, herstofore or
hereafter assessed, levied or otherwise impcsed against or upon, or
which may become a liin upon, the Premisses or any part thereof or
any appurtenance there%u, or the revanues, rents, issues, income
and profits of the Premises or arising in respect of the occupanc{,
use or possession therecf /collectively, "Impositions") and (ii)
any panalty, interest or cort for nonpayment of Impositions which
may become due &nd pa{abla, and such penalties, interast or cost
shall be included within the te:’m "Impositions". Mortgagor may pay
in installwents any Impoaition vilch ls permitted to be paid in
installments.

(b) Receipts. Mortgagor will furnish to Mortgagee proof
of payment at the time the same is nade. and thersaftar, upon
recaipt, validated receipts, or othdr ' evidence reasonably
satisfactory to Mortgagee, showing paywsnt in full of all
Impositions.

(¢) Tax_and Insurance Depogits. If an @vent or Default
shall have occurred, including without limitation, fuilure to pay
the Impositiona or insurance premiums when due, or 1f Mertgagor is
no longer the owner of the Property, Mortgagor shall de.nait with
Mortgagee or any service or financial institution cusvsonably
selected by Mortgagee (the "Depository"), as Mortgages may alrect,
on the first business day of each month, an amount equal to
one-twelfth (1/12) of the Impositions and the annual premiums for
insurance regquired under this Mortgage. In addition, and under thefn
circumstances described in the preceding sentence, Mortgagor shall,
if required by Mortgagee, deposit with Mortgagee or the Depository, (B
as Mortgagee may direct, a sum of money which, together with theps
aforesaid monthly installments, will be sufficient to make said@
payments of Impositions (and, if applicable, premiums of insuranca)"
at least thirty (30) days before such payments are dus. If the ™
actual amount of any such Impositions (and, if applicable,
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preniums) 1s not ascertainable at the time any deposit is required
to be made under this Section 2.07(c}, the deposit shall be made on
the basis of Mortgagee’s estimate therect and, when such amount is
fixed, Mortgagor shall promptly deposit any deficlency with
Mortgagee or the Dspository, as Mortgagee may direct. If the total
monthly deposits made by Mertgagor pursuant to this Sectlon 2.07(c)
shall exceed the amounts actually paid by Mortgagee for Impomitions
(and, if applicable, insurance premiums), such excess shall be
credited toward subseguent monthly deposits to be made by Mortgagor
pursuant to this Section 2.07(¢) or if daposits are no longer
requirea-under this Saction 2.07(¢), such excess shall be returned
to Mortguosr.

&y~ Use of Dapoalts. All funds deposited with Mortgagee
or the Depository, as the case may be, pursuant to the provisiona

of Section 2.07{c; shall be applied to the payment of Impositions
{and, if applicaule. premiums for insurance) required under this
Mortgage. All funde ¢dapositaed by Mortgager with Mortgages or the
Depository, as the cspa may be, pursuant to the provisions of this
Section 2.07 shall onstitute additional seourity for the
Indebtedness, shall be held by Mortgagee or the Depository in a
non-interest hearing accourt. way be commingled with other funds of
Mortgagees or the Depository, Znd shall be applied to the peyment of
Impositions (and, 1f applicable, premiums for insurance) required
under this Mortgage, but only t¢ “he extent that Mortgagee or the
Dapository shall have auch funds on hand. Nelther Mortgages nor
the Depository shall have any obligrcion to apply said funds as
stated above prior to tha last day on wiilch payment therecf may be
made without penalty or interest charge and in any case not until
Mortgagor shall have furnished Mortgagea or the Depository, as the
case may ba, the Dbills or invoices thersfur or other evidence
reasonably satisfactory to Mortgageas of tha apsunts due and pa{-
able. Mortgagor hareby grants to Mortgagse a security interast in
gsaid deposits in aoccordance with Article 9 «f the Uniform
commercial Code of tha State of Illinois and agrees to cooperate
with Mortgagea in the execution and filing of financ.ng statements
and other documents reguired to parfect and maintain suan security
interest. Upon an assignment of its interest In this. #crtgags,
Mortgagee shall have the right to pay ovar the bhalance-zi such
deposits to tha assignes and Mortgages shall thersugon bhe
completely released from all liability with respuct to such
deposits and Mortgagor shall look solely to the assignee thexrsof.
The provision in the preceding sentsnce shall apply to every
transfer of such deposits to a new assignea,

(e) Income. and _Qther Taxes Imposed on Mortgagor.
Subject to Mortgager’s rights under Section 2.06(d) hereof,
Mortgagor will promptly pay all income, franchise and other taxas
owing by Mortyagor the nonpayment of which would result in a lien
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against the Premises, and any stamp taxes which may be required to
be paid in connection with this Mortgage or any other Loan
Document, together with any intserest or penalties theraon.

(f) Resording Fees and Other Taxes Impoged on Mortgages.
Mortgagor will pay any and all taxes (including any mortgage
recording tax), charges, filing, registration and recording fees,
excises and levies imposed upon Mortgagee by reason of or in
connection with the execution of this Mortgage, the Note or any
other Lzan Document or Mortgagee’s ownership of this Mortgage or
any mortgage supplemental hereto, any security instrument with
respaect cc-any Equipment or any instrument of further assurance,
and shall pny all corporate atamp and other taxes ragquired to be
pald on the fadebtedness and this Mortgage. Notwithstanding the
foregoing or ary other provision of this Mortgage to the contrary,
Mortgagor shall pot be required to pay any tax which may arilse in
connection with the transfer of the Note or any income, profits or
revenue tax upon tha iuicome of Mortgagee or any franchise, excisa,
corporate, estate, “irlhoritance, succeesion, capital levy or
transfer tax of Mortgigee or any interest, additions to tax or
penalties in respect thereof.

(g) <Change in Tax .aw. In the event of the enactment of
or change in (including, without limitation, a change in
interpretation of) any applicails law (i) deducting or allowing
Mortgagor to deduct from the valus of the Premises for the purposse
of taxation any lien or securitv  interest thereon or (ii)
subjecting Mortgagee to any tax or cheiging the basis of taxation
of mortgages, deeds of trust, or othcy liens or dabts secured
thereby, or the manner of cellection of guch taxes, In each such
case, 80 as to affect this Mortgage, the IndeLtedness or Mortgagee,
and the result is to increase the taxes imposad mpon or the cost to
Mortgagee of maintaining the Indebtednesa, or tr reduce the amount
of any payments receivable hereunder, then, and incany such event,
Mortgagor shall, on demand, pay to Mortgagee additionzl amounts to
compensate for such increased costs or reduced amcunts provided
that 1f any such payment or reimbursement shall be uriawful or
would constitute usury or render the Indebtedness wholly or
partially usurious under applicable law, then Mortgages may, at its
option, declare the Indebtedness immediately due and paysble or
regquire Mortgagor to pay or reimburse Mortgagee for payment of the
lawful and non~usurious portion thereof.

SECTION 2.08. JInspection. Subject to the rights of any
tenante under any Tenant Leases, Mortgagor will allow Mortgagee or
its authorized representatives, upon reasonable advance notice, to
enter upon and inspect the Premises at all reasonable times and
will assist Mortgagee or such representatives in effecting said
inspection. Except in the case of an emergency, Mortgagee shall
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inspect the Premises only during normal busineags hours,

SECTION 2.09. Regerds and Reports. (a) Mainienance of
Regords. Mortgager shall keep and maintain complete and accourate
booka and records in accordance with commercially reasonably
accounting practices with respect to all cperations of or trans-
actions invelving the Prsmises. Copias of sald books and records
shall be made available by Mortgager for inspection by Mortgages,
upon request of Mortgages.

!b) Rent Roll. In addition to any information required
under any other Loan Dooument, within ninety (80) days of the end
of each ocalerdar year, Mortgager shall deliver or cause to be
delivered to scrtgages s current rent roll showing the names of
tenants, space coupied by each tenant, rent and othsr amounts paid
by @such tenant /laases security, if any, lease oOr occupancy
expiration dates, oziions for ranawal, if anX, rental during any
ronewa)l terms, ocancallation provisions, f any, and other
information reasonably reguested by Mortgages, Buch rent roll
shall be certified by Mcxzijagor or its duly authorized agent.

(¢) Finangial Suztemants. Mortgagor shall furnish to
Mortgages, within ninety (90) Axys of the end of sach calendar
yaar, financial statements, prepared in accordance with
commercially reasonable account’ny practices (consisting of a
balance shast as of the and of such yzar and an inocome and expensaes
statement ralating to the Morigagor, pll in reasonabla datail and
stating in comparative form the figuraw as of the snd of and for
the pravious calendar year, and certilied s true and correct by
Mortgagor or its duly authorized agent.

() Handigappad Accems Cartificatisi.. Mortgagor shall
provide Moxtgagee with a certifiocate or other sviieics satisfactory
to Mortgagea that the Improvements are constructec in a manner that
will allow thaeir use by handicapped parsons ana, that such
Improvements are in compliance will all applicable laws rulating to
handicapped access. This certification shall specificaily indicnte
that thae improvaments provide barrier free accees, include proparly
sgquipped restrooms, elevators (if the building is wulti-story) and
an architact’s statement or opinion from counsel for Mortgagea to
the effect that the property contains the number and configuration
of handicap parking spaces roguired by applicabla law.

{e) Inspegtion _of Ragorda. Mortgagor will allow
Mortgagee or its authorized representatives, upon five (8) business
Zays advance written notice, to axamine and make copies of all
books and records relating to the Premises and all supporting data
therefor, and for the reports provided by Hortgagor to Mortgages
under this Section 2.09, during normal business hours at
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Mortgagor’s principal place of business.

(f) Mortgagor’s Certification. Upon written request to
Mortgagor each year, Mortgagor shall cause to be submitted to
Mortgagee, within ninety (90} daya of the end of each calendar
year, a certification given by the Hortgagor or its duly authorized
agent to the effect that, as of the date of such certification,
such Mortgagor or its agent has no knowledge of the existence of
any Event of Default (as defined in Article VI} nor the existence
of any avent which, with notice or the passage of time or bhoth,
would zoratitute an Event of Default, or if Mortgagor or such agent
has knoviedge that any such Event of Default or event exists,
specifyina the nature and status thereof.

SECTLAN 2.30, Qortificates. Mortgagor and Mortgagee,
within ten (10) days after written regquest of the other party
therefor, shall furnish to such party a written statement, duly
acknowledged, certifying to such party (and/or, any proposed
assignee of this Mortgaca) as to (a) the amount of the Indebtedness
then owing under this Mbortgage, (b) whether the Loan Documents have
been modified (or, if modivied, specifying such modification) and,
to the best kxnowledge of tha =ertifying party, whether there is any
default under the Loan Documsnits (or specifying any defaults), (c)
the terms of payment and maturity date of the Indebtedness, (d) the
date to which interest has bosp paid under the Note and this
Mortgage and (e} whether, to the'rest knowledge of the certifying
party, any offsets or defenses exiz% against the Indebtedness and
if any are alleged to exist, a detailas description thereof.

SECTION 2.11. gQontracts Relatiny  to tha Premises.
Mortgagor shall not execute any decisrution of covenants,
conditions or restrictions, managament conti'azt (other than to a
manager who is a Special Transferea (as defined in Section 6.01(i)
helow) who has executed a subordination agreement acceptable to
Mortgagee) or other instrument or agreement affecting the Premises
or any part thereof or any amendment or modification with respect
to any of the foregoing (including without 1limitetion any
reciprocal easement agreement} without the prior apuraval of
Mortgagee; provided, however, that Mortgagee shall be Jdesned to
have approved any written request for approval to which it has not
replied by the 30th day after notice, provided such notice states
Mortgagor’s intention to invoke this deemed approval provision it
a reply is not given by the 30th day aforesaid, Notwithstanding
tha foregoing, Mortgagor way, without the prior approval of
Mortgagee, executa any contract for the service or malntenance of
the Premises, provided such contract is (1) made in the ordinary
course of business and (ii) provides for reasonable rates or fees,
conaidering the nature and quality of the services rendered.
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SECTION 2,12, No Dafaults. Mortgagor shall not permit
any material default by or with respact to Mortyagor to axist under
the terms of any leass applicable to the Premimes, any instrument
avidencing or securing any financing for the Premises, or any other
agreemant affecting the Premises, Mortgagor further agrees to
promptly furnish Mortgagee with copies of any notices of a materlal
default received or given by Mortgagor under any of the foreguing
leasas or any cther instruments, contracts or agressments,

BECTION 2.13. Litigatien and Qther Notices. Mortgagoer
shall ylve Mortgagea prompt notice of tha following:

t33  Any Event of Default (as defined in Bection 6.01)
and any everié- that, with the glving of notice, or tha lapse of
time, or both, 'ould constitute an Event of Default,

(11) -Levy of an attachment, execution or other process
againut the Premiscs or any of tho Collateral.

In addition, Mortgagor shall provids Mortgagee, within 10
days atter filing, with cories of any quarterly and annual reporcs
filed with the Sacurities @ard Exchange Commission. 1In the svent
Mortgagor ceases to be a repcrting company under the Securities and
Exchange Commission rules and regulations or applicable law,
Mortgagor shall provida Mortgagee with saparate written notice of
any materially adverse developmencs of or concerning Mortgagor,
including without limitation, the ccarmancament of any litigation or
other proceedings against Mortgagor.

SECTION 2.14. gCompliance with “Es. Mortgagor shall at
all timee faithfully comply with and obscrve all of the terms,
covenants, conditions and warranties made by cr belng obligations
of Mortgagor under any REA and shall use lts has’ efforts to cause
the other parties, signatories and guarantors to any REA to
faithfully fulfill and discharge all of tihair raespective
obligations thereunder. Mortgagor further covenants and agrees
that it shall not waive, modify, amend or alter any of vie terms,
covanants or conditions of any REA nor cancel or surrende. the same
nor release or discharge any party, signatory or guzrantor
thereurder or affected thereby for or from any of the cterms,
provisions and covenants to be performed thereunder without in each
instance first securing the express written consent of Mortgagee,
all right by Mortgagor to otherwise waive, modify, amend, alter,
cancel, or surrender any REA or release or dlscharge any party,
signatory or guarantor thersof from any of their obligations
thereunder being hereby relinguished by Mortgagor and assigned over
to Mortgagee by Mortgagor. Mortgagor further covenants and agrees
that it will not exercise its consent or approval, rights under any
REA without first securing Mortgagee’s express written consent
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where such consent or approval would materially affect in any
manner any of Mortgagor’s rights under any REA or Mortgagee’s
rights thereundar or hereunder. Mortgagor further covenants and
agrees to promptly deliver to Mortgagee any notice, communication,
demand, request, statement, approval or disapproval which it shall
give or which it shall receive under any REA alleging a default by
Mortgagor or any other party, signatory or guaranter of their
respective obligations thereundsr or that grounds exist for a
termination of such party’s operating covanant under any REA or
which could give rise to a lien. It is also underatood, covenanted
and agioed by Mortgagor that the proportionate share of pro-rated
costs ans axpenses and any other sums of money now or hereafter due
and payabls - to Mortgagor under the terms of any REA are heraeby
assigned, ‘trensferred and set-over to Mortgagee as additional
sacurity hereupder upon condition, however, that such assignment
shall become opnrative and effective only upon the occurrence and
continuation of-an Event of Default., Mortgagor further covenants
and agrees not to (su'l, assign, transfer or pledge any sums of
money BO payable.

ARTICLE III

Tenant Leases cnd Assignment of Rants

SECTION 3.01, Aggignmest of Rents. Concurrently with
the execution of this Mortgaye,  Mortgagor is axecuting an

Assignment of Rents, Leases, Income xzrd Profits (the "Assignment of
Rents") pursuant to which Mortgagor ia assigning to Mortgages, as
additional security for the Indebtedneesz; all of its right, title
and interest in and to all Rents and Tenarc ieases, subject to the
terms and conditions containad therain. &sl) leases affecting the
Premises, including without limitation, leascs scurrently in force,
shall be subject and subordinate to the lien and arovisions of this
Mortgage,

SECTION .02, Tanant Leasgg. (a) Paxfarpance Q£
/ . Mortgagor will (i) perform or <iuse to be
pu.formed all of the landlord’s material obligations onder all
Tenant Leasee and (ii) enforce the performance by tenants o7 such
of thelr material obligations as Hortgagoer reasonably desma to be
appropriate in connection with tha management and oTQration of the
Premises and as shall be consistent with then pravailing practices
of owners of properties comparable to the Pramises,

(b) badditional Information. Mortgagor will, promptly
upon Mortgagee’s request from time to time, prepare and deliver to
Mortgagee such information concerning the Tenant Leases (including
copies thereof) as Mortgagee shall reasonably apecify.

K}




" UNOFFICIAL COPY




UNOFFEICIAL COPY

(c) appxoval. of Tenant Leases. (1) Htandard Lease
Form. Mortgagor shall submit to Mortgagee, for its prior approval,
a standard form of Tenant Leasss to be used in connection with the
further leasing of space in the Improvemsnts. The standard Tenant
Lease forms shall contain terms to the effect that the tenancy
under the Tenant Lease ia subordinate to the rights of Mortgages
under this Moitgage and the other Loan Documents,

(i1) Dxecution of Tenant Lasses. Except as set iforth
herein, ~Mortgagor shall not execute any Tenant Lease or any
amendment or modification with respact thereto without Mortgagee’s
prior writ<on approval, Mortgages shall be deemed to have approved
any Tenant Laase or any amendment or modification with respact
thereto whicii tias basen executed by Mowtgagor on the then currently
approved starduxd lease form with only immaterial variations
therefrom and wlijch provides for then market rent and terms; and
provided furthexy, that such Tenant Lease is entered into with a
creditworthy tenant. For purposes of the precading sentence,
"market rent and terws" chall mean the total rate of rent for the
Inprovements, and concusslons and rent abatenents which landlords
in the chicago, Illinols, matropolitan area are offering to tenants
for similar space in propertlas comparable to the Premises under
leases with lease terms similar to and commencing on or about the
commencement date of the Tenant Lease in question. Any Tenant
Lease covering with a term of more ithan one year (including options
to renew) and any other proposes  Tenant Lease or any other
amendment or modification with respect to a Tenant Lease which does
not provide for then market rent and terms, is not on the then
currently approved standard lease form, is not entered inte with a
creditworthy tenant or is entered intc witn 2 tenant who (together
with any affiliates of such tenant) ia or .z about to become a
tenant of five or more units in the Pramises, 421l ba submitted to
Mortgagee for its prior approval, which shall rot be unreasonably
withheld, Mortgagee shall respond to any request made by Mortgagor
for approval of a proposed Tenant Loase, amendment or-wodification
within, ten (10) days after receipt by Mortgagee c€ A~rtgagor’s
notice making such request, which notice shall he accorpinied by a
copy of the proposed Tenant Lease, amendment or modificrztion and
such additional information as Mortgagee shall reasonably sequest
regarding the proposed Tenant Lease, amandment or modification, the
proposed tenant thersunder and any proposed guarantor thereunder.
1f Mortgagee fails to notify Mortgagor of the Mortgagee’s approval
or disapproval of the propesed Tenant Lease, amendment or
modification within said ten (10) day perioed, Mortgagaee shall be
deemed to have approved the proposed Tenant Laase, amendment or
modification in question. In the event that Mortgagee doas not
approve a proposed Tenant Lease, amendment or modification, it
shall notify Mortgagor in writing of such decision, which writing
shall specify the reasons why the proposed Tenant lLease, amendment
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or modification, as the case may ba, is not approved.

(a) Termination, . Surrender or Assiqnment of Tenant
Loaases. Without the prior writtan consent of Mortgagea (which
shall in eaoh instance not be unreasonably withheld or delayed),
Mortgagor shall not terminate or permit the termination of any
Tenant Lease, accept the surrender of all or any portion of the
space damiwed undei any Tenant Lease prior to the end of the tern
theraof or accept or permit the assignment by the tenant of any
Tenant Loase coxcept in the ordinary courss of business and in
compliano2 with paragraph (o) {il), above,

SECTION 3,03. No Marcexr. (a) Upen Vesting of
Londlord’s arg.Tenant’s Estates. If both the landlord’s and the
tenant’s ilnterus’. under any Tenant Lease which conatitutes & part
of the Premises #2z1l at any time becoms vested in any one person,
tha lien of this Murtgage and the Assignment of Rents, Leases,
Income and Profits vaferred to in Section 3.0F ashall not be
destroyed or terminated by the application of the doctrins of
marger and, in such event; Mortgagee sha)l continue to have and
snijoy all of the rights anZ privileges of Mortgagse hareunder ns to
each separates astatae,

(b) Upen Foragloaurs.  Upon the forsclosure of this
Mortgage, any Tenant Leasas then ox.sting shall not be destroyed ov
terminated by application of the acatrine of merger or as a matiter
of law or as a result of such foreclorurs unless Mortgagee or any
purchaser at a foreclosure sale shall, subject to any
gubordination, non=disturbance and attuinment agreemant executed by
Mortgagee, so slect by notics to the tenunt dh question. 1In the
svent of the anforcemant by Mortgages of the romadies provided for
by iaw or by this Mortgage, the lassss under each lease of all or
any part of the Premises shall, at the option of the Mortgages,
attorn to any parson succesding to the interest oi Mortgagor us a
rasult of such enforcement and shall recognize sach aucoessor in
interest as landlord under such lease without changs. in the terms
or cther provisions thereof, provided, howsver, that eaisi succesadox
in interast shall not be bound by any payment of rent or adaitional
rent for more than one month in advance or any amendaent or
modification to any leass made without the prior oconsent of
Mortgagea uor said successor in interest, Each lesses, upon
requast by Mortgagee or any such successor in interest, shall
execute and deliver an instrument or instruments confirming such
attornment, and Mortgagor shall cause each such leasa of all or any
part of the Premises to contain a covenant of the lessee’s part
evidencing its agreement to such attornment,
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ARTICLE IV
hdditional Advances: Expenses: Indemnity

SECTION 4.01. Additional Advances and Disburgements.
Subject to Mortgagor’s rights under Section 2.06(d), Mortgagor
agrees that, if Mortgagor shall default, beyond any applicable
grace period, if any, in any of its obligations hereunder to pay
any amount or to perform any action, including, without limitatjion,
its obligations under Section 2.07 to pay Impositions and under
Sectica 2.03 to procure, maintain and pay premiums on the insurance
policies raferred to therein, then Mortgagee shall have the right,
but not thu-obligation, in Mortgagor's name or in ita own name,
upon hotice %o Mortgagor, to advance all or any part of such
amounts or to perform any or all such actions, and, for such
purpose, Mortgager expressly grants to Mortgagee the right, in
addition and witiout prejudice to any other rights or remedies
hereunder and suljuct to the rights of tsnants under any
non-disturbance agresments which Mortgagee may have entered into
with such tenants, to enter upon (such entry, except in the case of
an emergency, upon reasonable advance notice to Mortgagor) and take
possession of the Premises tr such extent and as often as Mortgagee
may deem necessary or desiraliiu to prevent or remedy any such Event
of Dafault. No such advance or performance by Mortgagee shall he
deemed to have cured such Event of Default by Mortgagor. All sums
advanced and all expenses incurred Wy Mortgagee in connection with
such advances or actions and all cipsr sums advanced or expenses
incurred by Mortgagee hereunder or wirer applicable law (whether
required or optional and whether inaemiiified hereunder or not)
shall be demand obligations owing by Morcgagor to Mortgagee and
gshall bear interest, from the date paid or -ircurred until paid, at
an interest rate egual to the Default Rate (as defined in Section
6.08)., All such amounts advanced or incurrad. and all wsuch
interest thereon, shall be part of the Indebtedness and shall be
secured by this Mortgage. Mortgagee, upon making aly such advance,
shall be subrogated to all of the rights of the pel’son receiving
such advanca.

SECTION 4.02. Qther Expenses. (a) Mortg=ooy will
pay or, within fifteen (15) days after demand, reimburse Mortgagee
for the payment of, all appraisal fees, engineering fees, racording
and filing fees, taxes (except as otherwise provided in Section
2,07), brokerage fees and commisaions, abstract fees, title
insurance premiums and fees, survey costs, Uniform, Commercial Code
gearch fees, escrow faeas, trustee’s fees, attorneys ZIeses and
disbursements and all other costs and expenses of avary character
incurred by Mortgagee In connection with the oclosing of the
transactions contemplated hereunder or under the other Loan
Doouments, or otherwise attributed or chargeable to Mortgagor as
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owner of the FPramisas. Except for Mortgagor’s dealings with
Gannett Capital Group, sach party representa and warrants to the
other that it has dealt with no bickers, agents or finders in
connection with the transactions contemplated by this Mortgugoe and
the other Loan Documants. Each party heraby agrees to indemnity,
defend and hold the other party harmless against any and all loss,
damage, claim, commiasion or expense of any nature whatsoesvar
(including without limitation reascnable attorneys feas and
disbursements) arising out of any oclaim by any broker, agent or
finder “hat ha acted on behalf of the indemnifying party in
conneciizn with this transaction. In addition, Mortgagor hereby
agreas to indamnify, defend and hold Mortgagee harmless against any
and all lc=s, damage or expense of any nature whatsoaver (including
without limi¢ation reasonable attorneys fees and disbursements)
arising out ol zny claim for paymant of any commissions related to
executed Tanant Laases.

{b) Morteugor will pay or, within fiftoen (13%) days
after demand, reimburz> Mortgagea for the payment of, any
raasonable costs or expenses (including reasonable attorneys fees
and disbursements, whethar such faes and disbursements are inourred
prior to the institution &f iegal procsedings or thereafter and
whather at the trial or appellate level, in pre and post-judgmant
procesdings, in bankruptoy or otherwimse) incurred or expended in
connection with or incidental t+o (i} any default or Event of
Default by Mortgagor hereunder or (4i) the exercise or snforcsment
by or on behalf of Mortgages of eiy of Mortgages’s rights or
remedies or Mortgagor’s obligations urdur this Mortgage, the Note
or any other Loan Document, including tiia anforcement, compromise
or settlement of this Mortgage or the lndiabtsdnsss or the defense
or assertion of the rights and claims of Mortgagee hersunder In
respect thereof, by litigation or otherwise.

SECTION 4.03. Indamnity. {a) Mortgugor ayrees to
indemnify and hold harmless Mortgagee from and againzi any and all
losses, liabilities, suits, obligations, fines, damages, judgments,
penalties, claims, charges, costs and expensss (lncluding
reasonable attorneys fees and disbursements) which may s imposed
on, incurred by or asserted against Mortgagee by reason .or on
account of, or in connection with (i) any dafault or Event of
Default by Mortgagor hereunder cor under the Note or any other Loan
Document, (1i) Mortgagee’s exercise of any of its rights and
remedies, or the performance of any of its duties, hersunder or
under the Note or any other Loan Document, (iil) construction,
raconstruction or alteration of the Improvements, (iv) any
negligence or willful misconduct of Mortgagor, any lessae of the
Premlses, or any of their raspective agents, contractors, servants,
or employees, (v} any acoident, injury, death or damage to any
person or property ocourring in, on or about the Premises or any

39




UNOFFICIAL COPY




UNOFFICIAL COPY

street, drive, sidewalk, curb or passageway adjacent thereto or
(vi) any other transaction arising out of or in any way connectad
with the Premises, this Mortgage, the Note or any other Loan
Document, except if caused by the act or omission of the
indemnified parson. Any amount payable to Mortgagee under this
Saction 4.03 shall be payable within fifteen (15) days after
Mortgagee’s demand therefor, shall be part of the Indebtedness and
shall be secured by this Mortgage; provided that Mortgagor shall
have no obligation to indemnify Mortgagee in the case of any action
or proceoding brought by Mortgagee against Mortgagor if Mortgagor
prevalis-in such action or procseding,

{r), Mortgagor’s obligations under this Section 4.03
shall not be ecfected by the absance or unavailability of insurance
covering the szamc or by the failure or refusal by any insurance
carrier to perfcrr any obligation on its part undar any such policy
of insurance. if =ny claim, action or proceeding is wmade or
brought against Mortgiyee which is subject to the indemnity set
forth in this Section .03, Mortgagor shall resist or defend
against the same, if neresgsary in the name of Mortgagea, bhy
attorneys for Mortgagor’s Jpaurance carrier (if the same is coverad
by insurance) or otherwise by uttorneys designated by Mortgagor and
approved by Mortgagee, such approval not to be unreasonably with-
hald. Notwithstanding the foregoing, Mortgagee, in Mortgagee'’s
discretion, may, upon the happuning of any Event of Dafault
hareunder, including, without limitation, Mortgagor’s failure to
carry out its obligations under thin_Section, engage its own
attorneys to resist or defend, or asrist therein, and Mortgagor
shall pay, or, within fifteen (15) deys after demand, reimburse
Mortgagee for the payment of, the fees ard disbursements of said
attorneys.

ARTICLE V

Sale or Transfer of the Land,
the Improvementa or the Equipment

- rrem——

SECTION 5.01. Continuous . Ownership. Mcrtgagor
acknowledges that the continued ownershlp of the Land, the
Improvements and the Equipmant by Mortgagor is of u material nature
to the transaction and Mortgagee’'s agreement to crsate the
Indebtedness. Mortgagor agrees that, except as axpressly provided
in Section 6.01(1l), below, Mortgagor will not sell, grant, convey,
assign, grant an option, lease (other than by a Tenant Lease
permitted by, or not prohibited by, Section 3.02) or otherwiss
transfer or mortgage, hypothecate, pledgs or otharwise encumber
(collectively, "Iransfers"), or permit to bs Transtferred, the Land,
the Improvements or the Fquipment or any portion thereol, or any
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legal, beneficial or eqguitable intarast tharein, or any right to
receive income in respect thersof, by operation of law or
otherwise, without Mortgagee’s prior written oconsent, The
provigions of this Saction shall apply to each and every Transfer
of all or any portion of the Land, the Improvemeante or the
Equipment or the legal interest therein, except for the making of
a Tenant Lease as herein permitted, regardless of whethar or not
Mortgagae has consentad to, or waived by lts action or inaction,
its rights hereunder with respact to any previcus Transfer of all
or any mortion of the Land, the Improvements or the Equipment or
any legei, baneficial or equitable interest thersin. Except as
otherwise provided in Section 6.01(l), below, in the avent that
Mortgagor crall Tranefer the Land, the Improvements, the Equipment,
or any porilur-thereof, or the legal interests therein (whethsr in
one transaztisp or a saries of related transactions), or any right
to receive inccan in respect theraeof, without Mortgages’s prior
written consent, Mortgagee may elect tec declare the Indebtedness,
together with any Otiasr sums secured hereby, immediately due and
payable, which amourits chall be due and payable with prepayment
premium set forth in the Note. Mortgagee may withhold its consent
to any proposed Transfer for no reason or any reason, including,
without limitation, the fzi'vre of the prospective tranasferee of
the Land, the Improvements c¢1 the Equipment to reach an agreement
in writing with Mortgagee increasing the interest payable on the
Indebtedness to such rate as Morteagee shall request., For purposes
of this Saection 5.01, "Equipment'"-#hall not include any Equipment
which is replaced in accordance with, or not reguired to be
replaced by the terms of, Section 2.02¢M).

SECTION 5.02. Initial Smle. Ay it relates only to
Mortgagor and not to a subseqguent owner or-rurchaser, Mortgagee’s
approval of a one-time only sale or transfer c¢i all or part of the
Property ("Initial Sale") shall not be unrezsonably withheld,
provided the proposed transferes has, in Mortgacoe’s reasonable
judgment (a) a net worth and current income sufficient to pay all
sums due on the loan secured hereby when due, (b) sibstantial and
successful managerial experience with properties of sirilar size
and character, and (¢) a good credit history. As a condition to
obtaining Mortgagee’s approval, Mortgagor shall submit sufilcient
avidence to permit Mortgagee to evaluate the proposed transferee
and shall pay an assumption fee, plus all costs and fees incurred
by Mortgagee in reviewing and evaluating this evidence, The
assumption fee shall be one percent of the Original Principal
Amount and Mortgagee may impose such additional reasonablas
requirements in connection with the Initial Sale as it shall deem
necessary to ensure the enforceability and continued perfection of
the lien and security interest securing the loan.

Subsequent to an Initial Sale, if the Property is sold or if
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there is any transfer in any manner substantially equivalent to a
sale of the ownership interest during the term of the loan,
Mortgages shall have the option to declara due all of the unpaid
principal and interest to be lmmediataly dua and payable or to
increase the interest rate, or to otherwise modify the taerms of the
loan. Any consaent by Mortgages permitting a transaction otherwise
prohibited under this ARTICLE V shall not constitute a consent to
or walver of any right, remedy or power of the Mortgagee to
withhold its consent on a subseguent occasion to a transacticn not
otherwisn permitted by the provisions of this Article, No such
consent by Mortgagee ahall be effective unless Mortgagor remits to
Mortgagee its out-of-pocket expenaes {including legal fees) plus
appropriate carvica fees and no such consent shall be given unless
Mortgagor ugxzas, lnter alia, to provide Mortgagee promptly upon
closing of the rubject sale or transfer with a copy of tha dead or
other instrumeni conveying title to the Property and with an
indemniflcation agreament from the transferes in form satisfactory

to Mortgagee and ite lagal counsel.

SECTION 5.03. No Segendary Financing. There shall be no
secondary financing of c¢he Property without the express prior
written approval of Mortgaare, which approval may be withheld or
denied by the Mortgagee in its sole and absoluta discretion.

SECTION 3.04. Intabticaonlly Omitted.

SECTION 5,08, Reiahme. forigagee shall be entitled, in
its sole disoretion, to release any rnortion of the Pramises for
such consideration as Mortgagee may raequire without, as to the
remainder of tha Pramises, in any waz impairing or affecting the
lien or priority of this Mortgage or lmprovicg the position of any
subordinate lienholdsr with respect thereto, eivapt to the extent
that the 1Indebtedness shall have baen rsduzad by the aoctual
monetary consideration, if any, raceived by Mortjyagea for such
roleass, and Mortgagee may accept by assignment, plraye or othar-
wise any other propsrty in place thereof as Mortgagee may requirs
without being accountable for so deing to any other lizpor.

ARTICLE VI
Defaults. and Remadies

SECTION 6.01. Evants of Default. The term "Even: of
Default®, as used in this Mortgage, shall mean tha ocourrence of
any of the following events:

(a) Any represantation or warranty made by Mortgagor or
by any guarantor in or in connection with this Mortgage or the
other Loan Documents, or tha Loan Commitment, or the borrowings
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hereunder or thereunder or any statement or reprasentation made in
any schedule, financial statement, document or other instrumsnt
furnished hy Mortgagor to Mortgagee in connection with the Loan
shall prove to have been false or misleading in any material
respect when made or daliverad or when deemad made in accordance
with the terms of the applicable Loan Document, and the damage
sustained by Mortgagee by reason of such misrepresentation or
breach of warranty is not cured to Mortgagee'’s satisfaction within
30 days after Mortgagee gives Mortgagor written notice thereof.

(b} Any default in the payment of the principal on the
Note wha: 2nd as of the time the same becomes due and payable, and
the failura-to cure such default within 10 days after written
notice speciiying such default shall have been given to Mortgagor
by Mortgagee; rrovided, further, that no such cure periocd shall
apply to any suznh amounts due upon maturity of the Note,

{(¢) Any(da2fault in the payment of (i) the interest on
the Note or (ii) any other fee or amount payable (including any
late payment penalty) under this Mortgage oxr any other Loan
Document, when and as of ths time the same becomes due and payable,
which default continues for 30 days after written notice specifying
such default shall have bec¢ii given to Mortgagor by Mortgagee;
provided, further, that no such cure period shall apply to any such
amounts due upon maturity of the lote.

(d) Any default in the aue cbeservance or performance of
any covenant on the part of or to ce performed by Mortgagor
pursuant to Saction 2.07 hereof, and -such default shall have
continued for a period of (30) days after weitten notice specifying
such default shall have hkeen given to Moruvgeaor by Mortgagee,

{a) Any default in the due observance or performance of
any term, covenant or condition on the part of or to be performed
by Mortgagor or any guarantor pursuant to any Loarn- Dorument, other
than as referred to in paragraphs (a), (b), (¢) and (d} above and
paragraphs (f), (g), (b}, (1), (3), (K}, (1), (m) ana qn), below,
and such default shall have continued for a period of 30 4zys after
written notice specifying such default shall have been iven to
Mortgagor by Mortgagee or, if such defeult cannot be curea solely
by the payment of money and cannot with reasonable diligence be
cured within 30 days after notice, then it shall be an Event of
Default only if Mortgagor has failed to commence to cure such
dafault within such 30 day period, or thereafter fails to
diligently continue to attempt to cure the same, or if the default
shall be continuing for more than 60 days after written notice
aforesaid,

{f) Mortgagor shall (1) veluntarily commence any caae or
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procesding under any Federal or stats bankruptoy, insclvency or
similar law, (ii) consent to the institution of, or fail to
gontrovert in a timely appropriate wmanneyr, any such cass or
proceeding, (ili) apply for or condent to tha appointment of a
receiver, trustes, custodian, seguestrator or similar official for
Mortgagor, or Yor a substantlal part of its property, (iv) file an
answer admitting the material allegations of & complaint filed
against it in any such case or procesding, (v) make a general
angignment for the benefit of creditors, (vi) become unable or
admit ip writing the inabilit{. or fall genarally, to pay its debts
as thuy becoms due or (vil) take action for the purposs of
effectiny any of the foragoing,

(1)~ An involuntary case or proceeding shall be commenced
seeking (1) rslisaf in raspect of Mortgagor or of a subatantial part
of its property vnder any Federal or state bankruptey, insolvancy
or similar law,  (ii) the afpointmtnt of a receiver, trustes,
oustodian, sequestisicy or similar officlal for Mortgagor or a
substantial part of its property or (iil) the winding-up eor
liguidation of Mortgagor which shall not be dlsmissed within 30
days after the same shall have been commencad,

(h) Any material default by Mortgagor under or with
respact to any REA, Tenant Lerse or any agreement or instrument
which constitutes or evidences -2 Pormitted Exception, and which
default is not cured within ths cime period provided in such
documant.

(1) Excapt aa permitted herzin, the Premises, nor any
portion thereof, nor any lagal, bensfliciql or sguitablae interest
therein, shall be Transferred (including by vay of security for any
extension of credit) without Mortgagee’s consvnt.

(41 The abandonment by Mortgagor of cthe Premisea.

(k) Unless thera shall be a judiocial stay »f enforcement
in affect with respect thereto, the Pramises shall be %“a.an (other
than as contemplated by Section 2,08), attached or sequewsvered on
execution or other process of law in any action agalnst Mortgagor.

(1) Mortgagor shall fail at any time to obtain, provids,
maintain or keep in force the insurance policies required by
Section 2.03 hereof or shall fail, for a period of 30 days after
notice thereof, at any time to deliver to Mortgagor tha insurance
policies or certificatcs required by Section 2.0 hereof,

(m) &ny olaim of priority (except a ¢lalm based upon a
Permitted Encumbrance) to this Mortgage or any other document or
instrument securing the Indebtadnesa by title, lien or otherwise

44

&
A
&
%
3




UNOFFICIAL COPY




UNOFFICIAL COPY

shall be consented to by Mortgagor or shall be upheld by any court
of competent jurisdiction unless Mortgagor shall have appaaled the
same and, pending any such appeal, there shall be in effect a stay
of any actlon to enforce such claim of priority.

(n) Any default under any document evidencing or
securing the subordinate indebtedness daescribed in Section 6.01(1),
above, which default is not cured within the time period provided
in such document.

SECTION 6.02, Remedies. If an Event of Default occurs
and is eontinuing, Mortgagee may, in addition to any rights or
remedies avajlable to it under any of the Loan Documents, take such
action, perscrally or by its agents or attorneys, as it deems
necaegsary or -acvisable to proctect and enforce its rights and
remedies against Yortgagor and in and to the Premises, including
without limitation-the following actions, each of which, to the
extent permitted by applicable law, may be pursued concurrently or
otherwise, at such tuimo and in such order as Mortgagee may
determine, in its sole dlacretion, without impairing or otherwise
affecting its other rights or remedies:

(a} Declare the ‘entire balance ¢f the Indaebtedness
(including the entire principel ovalance thereof, ali accrued and
unpaid interest, prepayment preamlums and all other sums sacured
hareby) to be immediately due aid _payable, and upen any such
declaration the entire unpaid bhalancs. of the Indebtednass shall
become and be immediately due and payalls.

(b} Institute a proceeding or proceedings for the
complete foreclosure of this Mortgage ‘ader any applicable
provision of law.

(¢) Under or by virtue of judicial prooevedings or of a
Judgment or decree of foreclosure and sale, sell the Piremimes, and
all estate, right, title, interest, claim and demand-ol Mortgagor
therein, and all rights of redemption (after sale) therasf, at one
or more sales, as an entirety or in parcels, with such elewants of
real and/or personal property (and, to the extent permitied by
applicable law, may elect to deem all of the Premisaes to he real
property for purposes theresof), and at such time or place and upon
such tarms as Mortgagee may doem oxpedient, or as may be raquired
by applicable law,

(d) Apply for the appointment of a recaiver, custodian, &
trustee, liquidator or conaervator cf the Premises, to be invested A
with the fullest powers permitted under applicable law, as a matter -
of right and without regard to or the nacessity to disprove the
adequacy of the security of the Indebtednass or tha solvency of b

A5




UNOFFICIAL COPY




LY

UNOFFICIAL COPY

Mortgagor or any other parson liable for thea payment of the
Indebtedness, and Mortgagor and each other perscn so liable walves
or shall be desned to have walved such necessity and consents or
shall be deemed to have consented to such appointment,

(s) Bubject to ths provisions and restrictions of any
applicable law and after a judicial order or decres directing or
parmitting Mortgagee to take any such action and subject to tha
rights of any tenants pursuant to non~disturbance agréements into
which Murtgagae has antarsd, enter upon the Premises, and sxclude
Mortgago.. and its agants and servants wholly therefrom, without
liability Jor trespass, damsges or otharwise, and take possession
of all boox%,; records and accounts relating thereto, and Mortgagor
agrees to murconder posseasion of tha Premises and of such books,
racords and aceouvats to Mortgagee on demand lf any Event of Default
shall have ocouczred and be continuing; and having and holding the
same may use, operata, manage, preserve, contrel and otherwise deal
therewith and sondus’ the business therecf, either personally or by
its superintendents, wanagers, agents, servantu, attorneys or
recaivers, without intarfarence from Mortgagor; and upon each such
entry and from time to time thereafter may, at the expanses of
Mortgagor and the Premises, without interferance by Mortgagor and
as Mortgagee may deem advirable, (i) maintain and restore the
Premises, (il) insure or reinsure the same, (iii) make all
necessary or proper repairs, renswils, replacements, alterations,
additions, betterments and improveuents thereto and thereon, (1iv)
complete the construction of the Iwyravements, (v) in every such
case in connection with the forsgoing have the right to exercise
41l rights and powers of Mortgagor witin respect to the Premises,
either in Mortgagor’s name or otherwise, innluding the right to
make, nancel, enforce or modify Tenant Laases and subleasss, obtain
and eviot tenants and subtenants on such terns 23 Mortgagee shall
deem advisable and to take any actions describea ia subsection (f)
of this Section.

(£f) Subject to the provisions and restrictjuns of any
applicable law, Mortgagee may, with or without the entrancs upon or
taking possession of the Premises, collect, raeceive, sua for and
raecover in its own name all Rents and cash collateral derinid from
the Premises, and after deducting therefrom all costs, expenses and
liapbilities of every character incurred by Mortgagee in collecting
the same and in using, operating, managing, preserving and
controlling the Premises, and otherwise in exercising Mortgagae'’s
rights under subsection (e) of this Section, including all amounts
necassary to pay Impositions, insuraice premiums and other charges
in connection with the Premises, as well as compensation for the
services of Mortoagee and its respective attorneys, agents and
employeas, apply the remainde: as provided in Section ¢.05,
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Take all actions permitted under the Uniform
Commarcial Code of the State of Illinois.

(h) Intentionally Omitted.

(1) Take any other action, or pursus any other right or
remedy, as Mortgagee may have under applicable law, and Mortgagor
does hereby grant the sama to Mortgagee.

In the event that Mortgugno exercises any of the rights
or rened.es sat forth in wubsections (e) and (f) of this Section,
Mortgagee -shall not ba deamed to have entered upon or taken
possession ~f the Premises axcept upon the exercise of its option
to do so, evsasnced by its demand and ovart act for such purpose,
nor shall it Ye Jdeemed a mortgagee in posseasion by reason of such
entry or taking possession. Mortgages shall not be liable to
account for any action taken pursuant to any such exercise other
than for Rents ani eciher amounts actually received by i{t, nor
liable for any loss suatained by Mortgagor resulting from any
failure to let the Pramises, or from any other act or omission of
Mortgagae in connection thurewith excspt to the extent such loss is
caused by the gross negligerca, willful misconduct or bad faith of
Mortgages. Mortgagor hereby 3onsents to, ratifies snd confirms the
exercise by Mortgageae of sald rights and remedies, and appoints
Mortgages as its attorney~in-irch, which appointment shall be
desmed to be coupled with an inteivzst and is irrevocable, for such
purposes.

SPCTION 6.03. Expsnsss. In‘any sult to forecloss this
Mortgage or enforca any other ramedy of Mortgages hersunder or
under any other Loan Document, there shall be-allowed and included
as an addition to and a part of the Indebtednszs. in the dacree for
sale or other judgment or decree All expenaliurss and sxpenses
which may be paid or inourred in connection with(the exercise by
Mortgagee of any of its rights and remedies provided z: referred to
in this Mortgage (including reasonable attornaye -fees and
disbursements), together with interest thereon at the Orault Rate
and the sams shall be part of tha Indebtedness and shall re secured
by this Mortgage.

SECTION 6.04. Righta Partaining to Sales. Subject to
applicable requiraments of law, the following provisions shall
apply to any sale or sales of all or any portion of the Premises
under or by virtua of this Article VI, made under or by virtue of
judicial procesdings or of a judgment or decrse of foreclosure and
sale:

(a) Mortgages may conduct any number of sales from time
to time., The right to sell pursuant to this Bection 6.04 shall not
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be exhaustad by any one or more such sales as to any part of the
Premises which shall not have bean sold, nor by any sale which, is
not completed or is defective in Mortgagea’s opinion, until the
Indebtedness shall have been paid in full,

(b) Any sale may be postponed or adjourned by public
announcenent at the time and place appointed for such sale or for
such postponed or adjourned sale without further notice,

(c) After each sale, Mortgagee, or an officer of any
court ‘empowvared to do so, shall executs and deliver to the
purchase’ —or purchasers at such 2ale & good and sufficient
instrument ar instruments granting, conveving, assigning and
transferriay 3}l right, title and interest of Mortgagor in and to
the property ani rights sold and shall receive the proceeds of said
sale or sales ard apply the same as herein provided., Mertgagee is
hereby appointed- che true and lawful atternsey-in-fact of Mortgagor,
which appointment is j:revocable and shall be deemed, to be coupled
with an interest, in liortgagor’s name and stead, to make all
necessary conveyances, assignments, transfers and deliveries of the
property and rights so to.d, and for that purpose Mortgagee may
execute all neceasary instruments of conveyance, asslgnment,
transfer and delivery, and may substitute one or more persons with
like power, Mortgagor hereby ratiitying and confirming all that said
attorney or such substitute or rubstitutes shall lawfully do by
virtue thereof. Nevertheless, Mortgagor, if vrequested by
Mortgagee, shall ratify and confiir any such sale or sales by
executing and delivering to Mortgayee or such purchaser ox
purchasers, all such instruments ea= mav bhe advisable, in
Mortgagee'’s judgment, for the purposes as ‘iay be designatad in such
reguest,

(d) Any and all statements of fact =xr other recitals
made in any of the instruments referred to in svisection (c) of
this Section given by Mortgagee as to nongaymant of the
Indebtedness, or as to the cccurrence of any Event of Dafault, or
as to Mortgagee having declared all or any of the Indsptiedness to
be due and payable, or as to the reguest to sell, or as “Zd notice
of time, place and terms of sale and of the property or riahts to
be scld having been duly given, or as to any other act or thing
having been duly done by Mortgagee, may be relied upon by third
parties as prima facie evidence of the truth of the facts so stated
and recited. Mortgagee may appoint or delegate any one or more
persons as agant to perform any act or acts necessary or incident
to any sale so held, including the posting of notices and the
conduct of sale, but in the name and on behalf of Mortgagee.

(e) The receipt of Mortgagee for the purchase money paid
at any such sale, or the receipt of any other person authorized to
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receive the same, shall be sufficient discharge therefor to any
purchaser of any property or rights sold as aforasaid, and no such
purchaser, or its represantatives, grantees or assigns, after
paying such purchase price and receiving such receipt, shall be
bound to see to the appiication of such purchass price or any part
thereof upon or for any trust or purpose of this Mortgage or, in
any manner whatscever, be answerable for any loss, misspplication
or non-application of any such purchase money, or part tharsof, or
be bound to inguire as to the authorization, necessity, expediancy
or reguicrity of any such sale,

{f) Any such sale or sales shall oparate to divest all
of the asta%a, right, title, intersast, claim and demand whatsoever,
whether at iev.or in aquity, of Mortgagor in and to the propertiss
and rights so zold, and shall be a parpetual bar both at law or in
aquity against ¥Murtgagor and any and all persens claiming or who
may claim the same;, or any part thereof, by, through or under
Mortgagor to the fullist extent peraitted by applicable law.

(g) Upon any such sala or sales, Mortgages may bid for
and acquirs the Premises 234, in lieu of paying cash therefor, may
make settlemant for the purchasa price by craditing againat the
Indebtedness the amount of thes hid made therafor, after deducting
tharefrom the expsnses of the sale, the cost of any enforcemsnt
procesding hereunder and any ovher sums which Mortgagee is
authorized to deduct under ths ‘tarms hersof, to ths extent
nacessary to satisfy such bid,

(h) 1In the event that Mortgagor. or any psrson claiming
by, through or under Mortgagor, shall transfer or refuss or fail to
surrender poasession of the Premises after 5y sale thareof, then
Mortgagor or such person shall be dsemed a taneat at sufferance of
the purchaser at such sale, subject to eviaction by means of
forcible entry and detainer procesdings, or subjcet to any other
right or remedy available hereunder or under applicrile law,

{1) Upon any such sale, it shall not bs nuressary for
Mortgages or any public officer acting under exseoution cr order of
court to have presant or constructively in its possession any of
the Premisaes.

SECTION 6.05, Application of Procesds Except as harsin
exprassly provided to tha contrary, ths purchase monsy, proceads or
avails of any sale referred to in Section 6,04, together with any
other sums which may be held by Mortgages hereunder, whather under
the provisions of this Article VI or otherwise, shall be applied as
follows: ‘

EIRST: To the payment of the costs, and expensss of any
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such sale, including attorneys feess and disbursements, and of any
judicial proceeding wherein the same may be made, and of al)
expanses, liabilities and advances made or incuryed by Mortgagees
hereunder, together with interest thereon at the Default Rate, and
all taxes, assessments and other charges, except any taxes,
assessments or othar charges subject to which the Premises shall
have been sold,

t To the payment in full of the Indebtedness
(including principal, interest, premium, penalty and fees) in such
order as Mortgagee may elact.

3UIRD: To the extent permitted by applicable law, to be
set aslde uy Mortgagee as adeguate security in its reasonable
judgment for tlie payment of sums which would have been paid to
Mortgagee under clauses FIRST and SECOND above, but which sums are
not yet due and payable or liguidated.

FQURTH: ‘fo.-the payment of the balance, if any, to
whomscever may be lawfully entitled t¢ receive the s&me.

SECTION 6.06. Addicional Provigions as to Remedies.

(a) To the extent permltted by applicable law, ne right
or remedy herein conferred updi, or reserved to Mortgagee is
intended to be exclusive of any otiicr right or remedy, and each and
avery such right or remedy shall s cumulative and continuing,
shall be in addition to every otpar right or remedy given
hereunder, or under the Note or any Loan Document ox now or
horeafter axisting at law or in equity, and ‘may be exercissd from
time to time and as often as may be deemed wiredient by Mortgagee.

(b) No delay or omission by Mortgage~ in exercising any
right or remedy hereunder during the continuance of an Event of
Dofault shall impair such exercise or be construeu tc be a waiver
of any such Event of Dafault or an acquiascence thacelnp.

(¢) The failure, refusal or walver by Mortgagae of its
right tc¢ assert any right or remedy hereunder durlhy the
continuance of an Event of Dafault or other ocourrance shall not ba
construed as walving such right or remedy upon any other or
subsegquent Event of Deafault or othar ocourrence.

(d) Mortgagee shall not have any obligation to pursue
any rights or remedies it may have under any other agrsement prior
to pursuing its rights or remoedies harsunder or under the Note or
any other Loan Documant.

(a) No recovery of any judgment by Mortgages and no lavy
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