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MANAGER’S CONSENT AND SUBORDINATION
OF MANAGEMENT AGREEMENT |

THIS MANAGER'S CONSENT AND SUBORDINATION OF
MANAGEMENT AGREEM%&E 5“Ang_gmgm") dated as of November//, 1995 is
by and among LUS, inois corporation, having an officz at 5940 W,
Touhy Aveaue, Suite 350, Niles, linois 60714 (the "Manager"), AVENUE ASSOCIATES,
L.L.C,, an fiinois limited liability company, having an address at c/o Bell Vending, 5301
West Touhy, Seokie, Iinois 60077, Attention: Eric Rothner, Telefax Number 708-673-
7741 (the "Bogrower”), AVENUE CARE CENTER, INC, an lllinois corporation (the

- having 2o address at 4505 S. Drexel Avenue, Chicago, IL 60653 and
NOMURA ASSET CA?ITAL CORPORATION, a Delaware corporation having an office
at 2 World Financia) Ceptcr, Building B, New York, New York 10281-0498, Attention:

7

Gregory Anderson, Teletax iNumber (212) 667-1022 (together with its successors and -

assigns, "Lender"). A
_ RECTTALS: -

: A.  Borrower is the owrer of the fec simple interest in and to the

. improved real property described on Exhibit A sttached hereto (the "Facility®) (together
with all easements, improvements, rights of way a2 other property rights appurienant
thereto and all Equipment attached to, located at or o'sierwise used in connection with the

foregoing, collertively, the "Mortgaged Property");

B.  Pursuant to that certain Loan Agreement «f even date herewith (said _

Loan Agreement, as modified and supplemented and in effer: 5vom time to time, the
"Loan Agreement") by and among Lender, Borrower, BOULEVARD FROPERTY, L.L.C,,
an Ilinois limited liability company, and 2320 SOUTH LAWNDALE, L1.C,, an Hiinois
limited Liability company (together, the "Affiliated Borrgwers™), which Losn Agreement
provides for a loan (the "Lcan") to be made by Lender to the Borrower anc the Affiliated
- Borrowers in an aggregate principal amount of up to $12,500,000. The Lown it to be
evidenced by, and repayable with interest thereon, Default Rate inierest, Late Charges,
and Yicld Maintenance Preniium, if any, in accordance with a promissory note executed
and delivered by Borrower and payable to the order of Lender (such Borrower’s note, as
modified and supplemented and in effect from time to time, the "Note™);

C.  Borrower has also executed and delivered a Mortgage, Assignment

of Rents, Security Agreement and Fixture Filing dated as of the date hereof from |

wi\lindet\hof { \nomura\ce [\poolcreenue\exhibit, ¢ 2 o Yoz
- - Qe

©i0139




UNOFFICIAL COPY




UNOFFICIAL COPY

Borrower, as morigagor, to Lender, as mortgagee (in its original form and as hereafier
amended, the "Mortgage"), establishing a first priority lien on the Facility to secure the
payment and performance of the Note and the other Loan Documents. The Mortgage
also secures the payment and performance of all obhgatmm of all the Affiliated Borrowers.
The Mortgage has been or will be recorded in the County in which the Facility is located.

D.  Manager manages the Mortgaged Property pursuant to that certain
Managem.it Agreement of even date herewith between Operator and Manager (the

"Managemen: Agresment”);

E.__ Pursuant to the Assignment of Management Agreement and
Agreements Affectin; Real Estate of even date herewith (the "Assignment”) Borrower and
(Operator have m'evo(a'oiv assigned all of its rights, title and interest in, to and under the
Management Agreement 0 ! ender and Lender has granted Borrower a license 1o exercise
Borrower and Operator’s <jguts under the Management Agreement until revocation
thereof in accordrnece with the Assignment;

F. = Pursuant to a f4aster Lease, Borrower has leased its Facility to an
Operator, and Operator has, in such Mz ier Lease, pledged ta Batrower a security interest -
in &1l of Operator’s Collateral (as defined iz the Master Lease) as security for payment of
such Operator’s obligations to Borrower undor such Master Lease; and

G.  Unless otherwise defined hezeir, all capitalizcd terms shall have the
meanings set forth in the Loan Agreement.

NOW, THEREFORE, to induce Lender to ta¥é the Loen 1o Borrower with
respect to the Mortgaged Property and for other good and vafusbie consideration, the
receipt and sufficiency of which are hcreby acknowlcdged, the parties hercby agree as
follows:

I Acknowledgment of Assignment Manager acknowledges that
Bosrower and Operator, pursuant to the Assignment, have assigned and plédged all of
their right, title and interest in, to and under the Management Agreement to Lersler, and
Manager agrees that all of the covenants and agreements made by Manager in the
Management Agreement are also for the benefit of Lender. Manager acknowiedges the
express terms of the Assignraent and agrees that it will not take any action which is
inconsistent with the assignment by Borrower and Opemtor of their rights under the
Management Agreement.
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2. Representations of Manager. Manager warrants and represents to
Lender the following:

{(a) Manager acts as Manager of the Facility pursuant to the Management
Agreement. The Management Agreement is in full force and effect, and constitutes
the entire agreement with respect to the management of the Facility between
Manager and Operator and has not been modified, amended or supplemented. A
tri, correct and complete copy of the Management Agrcement is attached hereto
as pzhibit B. - |

(b} -The Management Agreement constitutes the legal, valid and binding
obligation cf Manager, enforceable against Manager in accordance with its terms,
subject to gereval principles of equity and laws affecting the rights and remedies of
debtors and creditsis generally. Manager has full authority under ali applicable
state and local laws and regulations to perform all of its obligetions under the

Management Agreemeit.

'(c) Operator i not ja-default in the performance of the terms and
provisions of the Management ;\greement, nor is there now any condition which, -
with the giving of notice or lapse ¢f tiine, or both, will become a defonlt, :

(d) Manager it not in default vader the terms and provisions of the
Management Agreement, nor is there now %0y condition which, with the giving of
notice or lapse of time, or both, will become » Gefault. No claim or dispute exists
between Operator and Manager with respect to 1ae |Aanagement Agreement.

(¢) Manager does not ha#e any option or prefercarial right to purchase all |
or any part of, 2nd does not have any right, title or inteiest with respect 10 the
Facility other than as manager under the Management Agrecment.

() Al Pemmits required by applieable law or necessary o7 yhe use and
operation of the Facility as a skilled nursing home, congregate care foci'ity. sssisted
living facility and/or indcpcndent living facility, as applicable, have been abtained
and such Permits are in full force and effect.

(g) There are no contracts, agreements of commitments between the
Borrower or Cperator and the Manager in respect of the Management Agreement
or the management of the Facility, except as prcmded in the Management
Agreement. '
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(h)  The Manager has not assigned or encumbered its interess under the
Management Agreement :

3, Mangggu_c_ggmm For 50 long as ihe Facility is encumbered by the
Mortgage, Manager hercby consenis and agrees to each and every one of the following
covenants and agreements for the benefit of Lender: | ,

()  No Terminatio - ot
Accounts. Manager will nol termmate the Management Agreement vmhout ﬁrst
provitirg Lender, at the same time it provides notice to Operator, with copies of
all notice» required ic be delivered in connection with such termination pursuant
to the Manapcment Agreement and, in any event, the Manager will not terminate
its managemeat of all or any portion of the Facility without first providing the
Lender with at least 9 days prior written notice. In the event that the
Management Agrecipcnt is terminated; for any reason whatsoever, Manager shall
assign and transfer all accounts and money (except to the extent that such accounts
and money are the sole property of Manager) and the Permits (to the extent
assignable) to such party a¢ _zader may desigmte in its sole and absolute
discretion.

(b)  Subordination of the Menzpement Agresment to Lien of Mortgage.
Any and all liens, rights and interests (whziher choate or inchoate and including,
without limitation, all mechanic’s and materieiron’s liens under applicable Jaw, and
whether recorded or unrecorded) owned, claim 3 or held, or to be owned, claimed
or heid, by Manager in and to the Mortgaged P:operty, are and shall be in all
respects subordinate and inferior 1o the liens and seceaitly interests (i) created or
to be created for the benefit of Lender, its successors anc aszigns, and securing the
repayment of the Noie and the obligations of the Affiliatedd Farrowers under the
Loan Documents, and including, without limitation, those cycated under and by
virtue of the Mortgage covering, among other things, the Mortgaged 2roperty, and
(ii) filed or to be filed of record in the public records maintained for the recording
of mortgages or deeds of trust in the county and state in which the  Fucility is
located, and all renewals and extensions thereof. The foregoing subordinaison of -
all lices, rights and intercsts by Manager shall not affect Manager's rights or
remedies under the Management Agreement againat Operator for non-payment of
fees or constituse a release of the obligations of Operator; pmvnded. however, that -
Manager agroes that it shall not have any right to receive from Operatoe any
portion of any fee payable with respect to Manager (for the purposes of this test,
the fees received by all Persons comprising Manager shail be aggregated) which -
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exceeds five percent (5%) of Gross Revenues for the applicable period (to the
extent that such fec exceeds 5% of Gross Revenues, the "Subordinated Fees")
during continuance of an Event of Default vnder the Loan Agreement. if Manager
receives any Subordinated Fees in contravention of the foregoing sentence,
Manager shall receive such amounts as trustee for Lender, and pay or deliver to
Lender, forthwith upon receipt thereof, without further demand by Lender, any
such amounts which Manager may receive from Operator on account of such
Subox dmaicd Fees,

(c;. Lender's Right to Terminate. Upon the oocurrence of an Event of
Default under the Loan Agreement, Manager, at the request of Lender, shall

continue pertormance, on behalf of Lender, of all of Manager’s obligations under
the terms of the Management Agreement; provided that Lender sends to Manager
the notice set forth in-Section 3(i) hereof and performs or causes to be performed
the obhgauom of Cpcrator to Manager under the Management Agreemcnt
accruing or arising from and after, and with respect to the period commencing
upon, the effective date o such notice. The Management Agreement shall be
terminated by Operator, at Lander’s request upon 30 days prior writien notice to
Operator and Manager (i) upon (e occurrence of an Event of Default under the -
Loan Agreement, (if) if Manager co/anuts any act which would permit termination
by Operator under the Management Agrement or (iii) in the event that, as of the
last day of a calendar quarter, the Adjusted Vst Opemting Income for ali Facilities,
computed on the basis of the prior twelve (12} months, is less than the Minimum
Percentage of the Base NOL Mangger agrees 1o 10 jook to Lender for payment
of any accrued but unpaid fees for the period from and after the effective date of
such termination pravided, however, that Managir-shall be paid for any
performance that was continued at the request of the Leador in accordance with
the first sentence of this paragraph. Upon the release of the Mortgaged Property
pursuant to the Loan Agrecment, this Agreement shall be of no further force or
effect.

(d NoAmendments to the Manegement Agreement. Manaier will not
amend or modify the Management Agreement without the prior written conzent of
Lender, In the event Manager fails to secure such consent, the Management
Agreement, at Lender’s election, for the purposes of Manager's obligations 1o
LGdcrp\mmttothnAgrecment,shanbedeemedmttohavcbeenmodzﬁedby
such amendment. .
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{¢)  Delivery of Notices, ¢tc; Lender's Right to Cyre. Manager shall
deliver to Lender (i) all notices, statements, information and communications
delivered or required to be delivered to Operator pursuant to the Management
Agrecment, mcludmg. without limitation, any notice of any defauit by Operator or
notice of intention to terminate the Management Agreement and (ii) all material
notices from any governmental authorities, regulators, citizens groups or private
litigants received by the Manager with respect 1o any portion of the Mongaged
Property. Lender shall have the option, but not the abligation, to cure any such
detauM(s) by Operator under the Management Agreement within the time periods
provided in the Mamgemcnt Agreement for cure of Operator’s defaults; such time
periods tr '*egm, in the event of a cure by Lendcr, on the date of Lender’s actual -
receipt of cuci notice which notice shall be in writing. Manager shall accept any
performance ‘by Lender of Operator's covenants or agrecments under the
Management Agreziment and any cure of Operator’s defaults, a3 if performed by
Operator. If Operaic's default is one that cannot be cured by Lender’s payment
of money and unti} Len Jer has obtained possession of the Facility from Borrower,
then the time period whici j.2nder shall have to cure Opemor s default shall be
exterided by the time neccsiary for Lender to obtain possession of the Facility,
provided Lender is diligently pursuine such possession. Notwithstanding the terms
of this Section 3(:), Manager may 11t \erminate any of its obligations with respect
to all or any portion of the Facility' wihout providing Lendcr with the notice
described in Section 3(a) hereof,

(f) Further Assurances. Manuger =il (i) executz such affidavits and
certificates as Lender shall reasonably require to furiler evidence the agreements
herein contained, (ii) on request from the Lender, furisvh the Lender with copies .
of such information as the Operator is entitled to recervé rnder the Managemcnt
Agreement, and (iii) cooperate with Lender’s representatives in any inspection of
all or any portion of the Mortgaged Property to the extent Leader is permitted 10
cnter and inspect such Mortgaged Property in accordance with the Marigage and/or
the Logn Agreement. _

8) dgement of Borrower's Assi . - iManager
acknowledges that, in connection with the Loan, Borrower will execute and deliver
to Lender the Assignment of Leases, dated as of the date herect, assigning to Lender,
among other things, all of Borrower’s right, title and interest in and to the Leases and
the Rents relating to the Facility, and any of Borrower's rights in the security deposits
thereunder (1o the extent permitted by applicable law). The Manager further agrees

- that it will not be entitled to receive any fees from security deposits or be entitled in

Wi\ Inderyhal {\nomurs\cci\posl c\avenuc\exhibit. ¢!
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A any way to any security deposits with respect to any portion of the Mortgaged
i Property or be permitted to sue for any security deposits for any purpose, subject to
the provisions of the Loan Agreement. The Manager further agrees that (i) on the
Closing Date (and at all times thereafter to but excluding the Prepayment Date),
Manager shall (a) cause all payments due under the Master Lease for the Facility,
except Bonus Rent (as defined in such Master Lease), to be payable to the order of
“{insert Borrower’s name], as Debtors, and Nomura Asset Capital Corporation, as
Secryad Party, purcuant to the Loan Agreement dated as of [insert date of the Loan
Agreement],” and (b) cause such payments to be deposited when due into the
Collection Account, (ii) on and after the Prepayment Date (without Lender’s
election?, 02 upon the occurrence of an Event of Default (at Lender's election), .
Manager shaii or shall cause deposit of all rents, revenues or income of any kind
derived by the Uperator or from Borrawer’s Facility, within one Business Day of
receipt thereof, directly into the Collection Account, (i) at such time as a Borrower,
Operator, or Manager over collects a security deposit with respect to the Facility,
Manager shali collect all security deposits with respect 1o the Facility and shall
deposit or cause the deposii of ail such funds and other receipts within one Business
Day after receipt thereof, directhv into the Security Deposit Account for the Facility,
(iv) Manager skall have no right of withdrawal from a Security Deposit Account, (v)
Manager shall have no right of witlidrewal from the Collection Account, and {vi)
Manager shall comply with any and aii 0ther requirements relating to the Manager

in Section 2,12 of the Loan Agrcement.

(h) NoJoint Venture. The relationsty of Lender to Borrower is one of
a creditor to a debtor, and Lender is not a joint veutursr or partner of Borrower or

Operator.

(i)  Lender Not Obligated Under Management Asreement. Manager
further agrees that nothing herein shall impose upon Lender anv obligation for
payment or performance in favor of Manager, unless and unil J.ender notifies
Manager in writing that Lender has elected (o assert Operator’s righis under the
Management Agreement and assume Operator’s obligatiors thereund.r from and

. after the effective date of Lender’s notice of such election to Manager 21:¢ Lender
has agreed to pay Manager the sums due Manager under the terms of the
Management Agreement from and after the effective date of Lender’s notice of such
election to Manager. Upon such notification by Lender to Manager, Manager shall
continue performing its duties on Lender's behalf in accordance with the terms of the
Management Agreement. Notwithstanding anything contained herein to the contrary, - -
Manager acknowiedges and agrees that Lender shall not be liable for or obligated t¢
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perform any obligations of Operator under the Mansgement Agreement (inchuding,
without hm:tatm, the payment of any fecs due Manager) that accrued ot relate to
any period prior to Lender’s notification of Manages that it has elected to assert
Operator's rights under the Management Agreement as set forth above nor shall
Lender be liable for any termination fees or charges that may be due Manager under
‘the Management Agreement in connection with or as a result of any default(s) or
event(s) of default by Operator thereunder,

| ()  Lender's Reliance on Representations. Manager has executed this -
Agrecanent for the purpose of inducing Lender to make the Loan and with full
knowled e that Lender shall rely upon the representations, warrantics, covenants and
agreement. Lerein contained when making Advances to Borrower and that but for
this instrument arid the representations, warranties, covenants and agreements herein
contained, Lenver would not take such actions. -

() FilingofPrition of Bankruptey. Manager agrees 5ot io cause the filing
of a petition in bankruptcy «jainst Operator for non-peyment to Manager of fees,
cxpenses and expenditures urder the Management Agreement uniil the payment in
full of the Loan and the expirzton of a period equal to the applicable preference
period under the federal Bankruptc/ Code (Title 11 of the Umted Statu Code) plus
ten (10) days following such paymen:,

‘. Ammmm Manager acknow'criges that I.zndcr may assign ali of i its

| right, titie and intereat in, to and under this Agreemen: o any Person and Manager agrees

that all of the covenants and agreements made by Manager in the Management Agrecment
are also for the benefit of the successors and assigns of Lenzes, Notwithstanding anything
to the contrary in the Management Agreement neither the Munsgze nor the Operator may
assign the Management Agreement without the prior writien consent of the Lender,

5. {Intentionally deieted]
G Qmm_g{_ﬂgngyﬂ Borrower and Operator have joirec herein to

evidence its copsent 0 the agrecments of Lcnder and/or Managcr contained in this
Agrecment.

7. Notices. All nouces, demands, consents, or requuu which are either
required or desired to be given or furnished hereunder shali be sent to the appropriate party
at the addrmwtfonhmthepreambletuthnAgrecmcntmmailbeeﬂectmmuw '
manner set forth in the Loan Agreement. By notice complying with this Section, any party -

wi\Lindar\het {\nomurarce 1 \peol c\avenue\exhibit .1
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may frbm time to time change the address to be subsequently applicable to it or the identity
of its individual officer or its counsel, except that such notice shall be effective only upon
receipt, as evidenced by a receipt signed by a party at such address.

8.  Governing Lgw. This Agreement shali be governed by and conatrued
in accordance with the laws of the State of New York (without giving effect to New York's
principles of conflicts of law).

9, Cross Collaterslization. Without limitation to any other right or remedy
provided to “exder in this Agreement or any of the other Loan Documents, Mansger .
acknowledges e agrees that upon the occurrence of an Event of Defauit (i) Lender shall
have the right to parree all of its rights and remedies in one proceeding, or separately and
independently in sepa:a‘e proceedings which it, as Lender, in its sole and absolute discretion,
shall determine from ume *c time, (ii) Lender is not required to either marshall assets, sell
the Collateral in any inverse urder of alienation, or be subjected to any "one action” or
"election of remedies" law or nue, {iii) the exercise by Lender of any remedies against any
Collateral will not impede Lender irom subsequently or simultaneously exercising remedies

~ against any other Cobateral, (iv) all Lie# and other rights, remedies and privileges provided

to Lender in the Loan Documents or ctherwise shall remain in full force and effect untii
Lender has exhausted all of its remedies against the Collateral and all Collateral has been
foreclosed, sold and/or otherwise realized upan in-satisfaction of the Loan, (v) Borrowar’s
Facility shall be security for the payment and peifeimance of all obligations of all Borrowens
under the Losn Decuments, and (vi) Borrower and 5% other Borrowers shall be jointly and
severally liable for payment of the Indebtedness and f2: the performance of all obligations
under the Loan Documents. :

10.  Successors. This Agreement shall be bindioy upen and shall inure to
the bencﬁt of each party hereto and their respective successors and mxgm |

11, . Counterparts. This Agxeement may be executed ip sny number of
“counterperts each of which, taken togcthcr, shall constitute one and the sarw ongmal. -'

12 - Temm. The parties shall be bound by their obligations !mder this
Agreement for 30 jong as Borrower remains lisble to Lender, or any of its assigns or
successors, for any indebtedness to Lznder, or any or its assigns or successors.

13,  Compliance With Nomurs Loan Agrecment. Notwithstanding anything
contained herein to the contrary, Manager shall perform its obligations under the
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Management Agreement and the other Additional Collateral in a8 méanner which causes
Operator to be a Single Purposc Entity, as defined in the Master Lease,

14, _W_g@r_qf_Mmmﬁmm Manager hereby waives any and all licn‘
rights it might have under Illinois law. .

e an ”u -‘___”
ST e T A o e i S P
+ | R4 am -
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IN WITNESS WHEREOF, the parties hereto have caused this Manager's Consent and
Subordination of Menagement Agreement to be duly executed and delivered as of the day

and year first above written, :
WG e
MANAGER: g |
CARBUPLUQ, INC,,
an Hlinois corporation

Name%}‘\h’\mm Q«'\-\é’
Tiﬂt: @fq_‘%('&tﬂi"

LENDER:

NOMURA ASSET CAPITAL CORPORATION,
a Delaware corporation .,

b

By (o ~.
New.: Gregory Anderson
Title: ' Vice President

wiALinder\ve Linemurs\cc f \posi ¢ \everin\axh 1bi 2. ¢4 12
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CONSENT ACKNOWLEDGED:

BORROWER:
AVENUE ASSOCIATES, L.LC,,
an Illinois liwrited liability company

" By: AVENUE CARE MANAGEMENT, INC, -
an ILinoit corporation, its sole
MARAZN memb%’
By: - z ’ o

' 4 o /
N St \Lw\
Tithe WVoa s Lowiit

ORERATOR:
AVENUE CARE CENTER, INC,

anﬂhnoueorpoy |
By pd

Namc?r Shesui p l.?w«\
Title: 9(‘&'_'3\' Sonr
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L STATE OF ILLINOIS )
_ ) SS:

% COUNTY OF COOK

U\\&&g&\ammmmmmfmmmmy,mme

State aforesmd,DO HEREBY CERTIFY, that___ (W R24 _  personally known
10 me 10 he the ;&Y‘{_{yﬂtm of PLUS, INC., ¢ corpgtagion of the State of
Iilinois, apprared Defore me this day in person'an KAow e

Shefniy (%& _..__hesigned and delivered the said lnsn'umem as
of said Corporxtion as his free aad voluntary act and as the free and ve unmyactanddeed

of said Corpuration, Zor the uses and purposes therein set forth.
~ GIVEN undez my hand and Notarial Seal, this [ 7% day of November, AD

O

\Notary Public

RS g g Ay a4 5 R A n_ﬁm;f;,‘iﬂ;:

' ' . MObriL oL SEAL” };
Comnission Expires: WICHAEL D. Wels &
My i ' : Notary Pubhke, S1ate of hingis zi
C?/i()hé | ‘ hﬁ\l:ﬁjfﬂnunuftﬁr‘ Exrfi clsws‘nl ja "1'3”3’6 h::
&3 s
4o -
“9
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STATE OF ILLINGIS )
) S8
COUNTY OF COCK y

L /?tﬁ'wm £ gi%’ﬂwma Notary Public in and for said County, in the
State aforesaid, DO HEREBY CERTIFY, that Gregory Anderson, personally known to me
1o be the Vice President of NOMURA ASSET CAPITAL CORPORATION, a corporation .
of the Stawx-of Delaware, appeared before me this day in person and acknowledged that as
such Vice Freaident he signed and delivered the said Instrument as Vice President of said
Corporation as ' free and voluntary act and as the free and voluntary act and deed of said
Corporation, for tos nses and purposes therein set forih.

GIVEN udler my hand and Notarial Seal, this | 7 'day of November, A.D.
1995.

A L

Notary Fublic

Mvmw‘m‘u
S “OFFICIAL SEAL"
Arnold E. Karolewski

Xiolary Public, State of Iilinois

My Cimmision Expirgs Nov, 30,1958 2
St PPN Rl SNATTAARGE

w2\Linder\hed L\nomura\ce | \peelc\sverus\eshiBit .c1 5.
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STATE OF ILLINOIS

% SS:
Co OF COOK )

Beforg, me, a notary public in and for said county, personally appeared
Nyl A%y | known to me to be the person who as PRt of
AVENUE CARE MANAGEMENT, INC., an Illinois corporation, Managing Member on
behalf of AV ENUE ASSOCIATES, LL.C, an Ninois limited liability company, did sign the
foregoing ins‘cument and acknowiedged the same to be his free act and deed and the free
act and deed of su°d limited liability company. In testimony hereof, I have hereunto ascribed
my name this / 7% day of November, 1995,

Notary Public 4 .
My Commiation Expires: //2/9/ /¢
wﬁmnnflt-“.:?w‘v'mmr;\-}
o wopr L SEAL

LA

il
HACHAEL D \‘"43‘:“."".!‘3
Nptary Pudh- stata of (AT .G
ary vi e

Wy cominissien Bxplies geat, 20,1

4 LY N e . -ttt ,.\,.duk iyt
Y PPN
Pia yf%4

. -

e

w:\tinder\he! (\nemura\cef\poolc\averun\uhibit.c) 16
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STATE OF ILLINOIS
& COUNTY OF COOK

e mald

)
) SS
)

L \\N\X"‘Qﬁ\ UJ\U, a Notary Public in and for said County, in the

State aforesaid, DO HEREBY CERTIFY, that  Shesata 4oV , personally known
to me 1o he the __{\tdile-?_ of AVENUE CARE CENTER, INC, a corporation
of the Statc f Hlmm appeared before me this day in person and acknowledged that as
such Thuoo el ko be signed and delivered the said Instrument as
Juilided of said Corporation as his free and voluntary act and as the free

and voluntary act 21 deed of said Corporation, for the uses and purposes therein set forth.

GIVEN under my hand and Notarial Seal, this/ 7~ day of November, AD.

Ml

Notary Public

oy
\ .

P T g fangng
.y s MiSdaz o wos _

My Commission Expires; : Nobory + 0~ .+ ) Hings ;
: My Comealasior: £x vent Sonn, 12 1008 §
) b . Bl Hlog @
L%// j’//K _ . &Wv’lﬂlh-'»- MLt e L .-.-;,ﬁ,nm«.a‘f

e

- S8y

| Gy
w:\Linderibel I\nomura\ecf \pealc\avenue\exhibit,ct

7. | R
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LEGAL DESCRIPTION:
PARCEL 1:

THE NORTH 119.37 FEET (EXCEPT THE SOUTH 3.12 FEET OF THE WEST
98.42 TEF] THEREOF) OF LOT 1 IN THE RESUBDIVISION COF 1OTS 4, 5
AND 6, TCGATHER WITH PRIVATE ALLEYS AIJOINING SAID LO%E, ALL IN
CLARKE ANL' GTARPE’S SUBDIVISION OF IQTS 1, 2, 3 AND 4 IN BILOCK 5
OF WALKER 24™ STINSON’S SUBDIVISION OF THE WEST 1/2 OF THE
SOUTHWEST 1/4 U7 SECTION 2, TOWNSHIP 38 NORTH, RANGE 14 EAST OF
THE THIRD PRINCYYAL MERIDIAN, ACCORDING TO THE PLAT THEREOF
RECORDED OCTOBER- 3, 1889 AS DOCUMENT 1165259, IN COOK COUNTY,
ILLINOIS.

PARCEL 2:

THE SOUTH 3.12 FEET OF THE(WiST 95.42 FEET OF LOT 1 AND IOTS 2

AND 3 AND THE NORTH 38 1/2 FexT OF LOT 4 IN THE RESUBDIVISIOR OF
10TS 4, 5 AND 6 TOGETHER WITH FRIVATE ALLEYS AND ADJOINING SAID
LOTS IN CLARKE AND SHARP’S SUBDIVISION OF LOTS 1, 2, 3 AND 4 IN
BLOCK 5 IN WALKER AND STINSON'S SUPUIVISION OF THE WEST 1/2 OF

THE SOUTHWEST 1/4 OF SECTIOK 2, TOWWSAIP 38 NORTH, RANGE 14 EAST
OF THE THIRD PRINCIPAL MERIDIAN, ACCCPLUING TO THE PLAT THEREOF '

RECORDED OCTOBER 3, 1889 AS DOCUMENT 1155259, IN COOK COURTY,
ILLINOIS. o :

- TAX NO.: 20-02-312-001 VOLUME NO.: - 250

w:\lindervhel L\nomura\cci\Legala\svenue. gl
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MANAGEMENT AGREEMENT

THIS MANAGEMENT AGREEMENT (this "Agreement!) is made and
entered into this | day of November, 1995, by and between -
CarePlus Management, Inc., an Illinois corporation {"Manager'), and
Avenue Care Center, Inc., an Illinois corporation ([("Operator").

WITNESETH

WHZREAS, Operator leases the real estate and the long term
care LangltY located 4505 Sonth Drexel, Chicago, Illinois {the
"Premiscs”} from Avenue Assgociates, L.L.C., an Illinois ‘limited
liability < company ("Lessor”), under a certain Master Lease
Agreement dsi<d as of the date hereof (hereafter the "Lease") and;

WHEREAS, Cps2rator operates a nursing home facility on the
Premises {(the "Facility"),; and

WHEREAS, Manager iws, in the business of providing management
services to nursing homes and similar fa0111tles, and

WHEREAS, Oper'”;""*_;.ﬂjff“ "agage Manager to ' provide
management services: VAR gh' ‘ttion with the operation of -
the Facility and ! R QR the Premises, and Manager
decires to bhe eng. HEE R & ) ;'3 provide such managsment
services, as set fc el o e

NOW, THEREFQ  7ngA§f1tﬁ;of the foregoing and otherl_
good and valuable cuen il vrecedot and gufficiency of
which are hereby acaiiu Vil led heratc agree as follows:

1, Engadgement of Manager. Operator- lieveby engages and
appoints Manager as its sole and exclusive wianager to manage,

transact and supervise the operation of the Facility and the
maintenance of the Premises on the terms and conditions hereinafter -
provided. Manager hereby accepts such engagement and- zgnointment
and agrees to undertake to faithfully perform the <nties and

obligatione set forth in thig Agreement and to comply wich all of
the terms and conditions set forth herein. Operator grauts to
Manager sole and exclusive authority to formulate and implement
management policies, programs and operations with respect to the
Facility and the Premises, and ghall undertake to refrain from
interference with and from participation in any management
functions which are delegated to Manager under this Agreement.

2. Specific Dutieg of Manager. In addition to all functions -
of management expressly or impliedly granted to Manager in Section
1 of this Agreement, and without limiting the generality thereof,
Manager shall at all times from the date of this Agreement forward
have the right to exercise the following powers and the obligation
tc perform the following functions:
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(a) To purchase supplies, equipment and services reascnably
necesgsary for the operation of the Pacility and the maintenance of
the Premises, and to contract for the same on behalf of Operator.

(b} To supervise both professional and non-professional
persennel, with full authority to hire, dismiss. and determine
compensation levels, job classifications, werking conditions and
benefits of employees, to execute employment contracts on hehalf of
Operator with such persons or their representative collective
bargaining groups as may be necessary or desired for the cperation
of the Pacility and the maintenance of the Premises. All employees
of the Facility or the Premises shall be employees of Operator and -
not the erployees of Manager.

(¢} To maintain and manage the accounts receivable, accounts
payable, enployee compensation and payroll tax requirements and
benefit programs;. cash and all other assets and liabilities in
connection with 4le Premiges and the Facility, and to pay, out of
the funds of Operdator, as appropriate, all expenses, costs, taxes
and other charges (ircurred by or on behalf of Operator . -in
connection with the mainteonance of the Premises or the operation of

the Pacility.

(d) To open and/or naincain bank accounts in the name of
Operator in connection with the Premises and the Facility, to-
deposit funds of Operator in such accounts, which funds shall be
commingled with the funds of Mauager or any other funds under the
cantrol of Manager, and to make withdrawals therefrom upon the:
signature of Manager. Manager shall distribute to Operator any
cash in excess of that needed for the payment of bills and expenses
in connection with the wmwaintenance .<f the. Premises and the .
operation of the Facility and the maintenance .of any operatlng J

reserves or gpecial reserves deemed necessary by Manager. - Such

distributions  shall be made at such times. as are mutually
acceptable to the parties, but in no event more orten than monthily
or legs often than annually. . ' -

(e) Notwithstanding any provisiocn contained herein to the

contrary, Manager does hereby acknowledge and agroe that in

connection with its obligations hereunder, generally; and its
obligations hereunder specifically set forth in paragraphs 2(¢) and
2(d} hereof that it shall discharge such obligations in conformance

with the cash management system set forth,%nsgaxagraph 2.12 of a

certain Loan Agraement dated - by and between
Operator’'s Lessor, a3 Borrower, Bculeva*d Property,L.L.C., 2320
South Lawndale, L.L.C. and Nomura Asset Capital Corxporation as
Lender (hereafter the "Loan Agreement")

{£) Notwithstanding anything ‘herein to the contrary Manager‘
acknowledges and agrees that (i) it shall perform its obllgations
in a wanner which causes Operator to be a Single Purpose Entzty as
_deflned in the Lease, (ii) it shall perform 15,obligatlons in a

.‘G‘ﬁ‘CJ .

<9
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§1 manner which causes Borrower to comply with its obligations in the .
s Loan MAgreement . and (iii) this Management Agreement is fully .
| subordinate to the Loan Agreement, the Manager’'s Consent and
Subordination Agreement of even date therewith, and the Lease and
that in the event of a conflict between (a) the Loan Agreement, the
Manager’s Consent and Subordination Agreement or the Lease and (b}
this Management Agreement, the Loan Agreement, Manager’s Congsent
and Subordinaticn Agreement or the Lease shall control. ‘

(g) To procure and provide for replacements, repairs and .
additions to the Premises and the Facility and the personal
property uged in the operation of the Facility.

{h} < To institute promotion and business development programs
of such scepsz as shall be appropriate from time to time..

{1} To ‘decermine the level of care to be provided to
residents of the Facility and the means and manner of providing
such care from tine ta time, including, but not limited to food and
nursging services, sociul programs and other amenities.

{(j} To serve as liaison to and as the representative of
Operator with the Illiro.s Department of Public Health, -the
Illinois Department of Publiz Aid, the U.S. Department of Health,
Education and Welfare and ite branches, and all other public and
quasi-public bodies having juriadiccion over any of the operations
or businegs of Operator, the Prewises or the Facility, to seek to
maintain the Premises and all equipirent, personnel, service, record
keeping and all other aspects of the Facility and the Premises in
conformity with the requirements of sach authorities, and to file
reports and to take such other actions as. ghall be necessary to
maintain in good standing such licenses and nermits reguired for =
the operation of the Facility on the Premises. :

{k) To maintain complete and separate books of account and
other accounting records. and financial statemenks’ for Operator, -
which books, accounts, records and statements shall be available to
the designees of Operator, during regular business hoviws: at the
of fices of Manager or at such other place reasonably degignated by
Manager. Manager shall cause quarterly cperating statements te be
provided to Operator reflecting the financial activity a»nd the
financial status as of the end of such month with respect to the
facility and the Premises, respectively. In connection with
Manager‘’s duties wunder this paragraph 2 (k) Manager acknowledges and
agrees that it will -keep such books, acccounts, records and
statements at all times in conformance with the requirements set -

" forth in the Loan Agreement.

(1) To perform, or sngage others to perform, administrative
services for Operator in connection with the Premises and the
Facility, including, but not limited to, preparing and filing tax.
returns for Operator and communicating with and providing reports

-3
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to auditors of Operator and to such persons or entities as: Manager
may deem necegsary or desirable in furtherance of the Maintenance
of the Premises or the opération of the Facility.

e
o o S AN

L’\-

(m} To perform such other acts and provide such other
services as shall in Manager’s discretion be necessary or proper in
order to maintain the Premises and operate the Facility.

S dn s

et

{n) In negectiating or entering into agreements or contracts
on behalf of Operator, Manager shall make full disclosure te third
parties that Manager is acting in a representative capacity for
Operat.or.

3. Standard of Condugt. Manager shall perform all of its
obligatiohs hereunder and conduct all activities in accordance with
the gtanda-ds heretofore established in the maintenance of the
Premigses and  the operation of the Facility, shall exercise
reagsonable care and diligence in carrying cut its xesponsibilities,
ghall at all tiwes comply with all applicable laws, regulations and -
profegsional ethics aad standards applicable to the maintenance of
the Premises and the Operation of the Facility, and shall otherwise
perform its obligaticns' hereunder in a good, workmanlike and
commercially reasonable manner with the standard of diligence and
care normally employed Ly Aduly qualified individuals . in the
performance of comparable wirk and in accordance with practices
appropriate to the activities jundertaken.

4. Duties of Operator. (¢} Operator shall at all times
provide sufficient funds to Manager to meet the obligaticns
incurred in connection with the maintenunrce of the Premises and the .
cperation of the FPacility. Operator. <iiall at all times provide
sufficient information, documentation and Other support teo Manager
as shall be necessary to enable Manager- Lo fully perform its.
obligations hereunder. _

{b) All debts and liabilities to third parties arising in the
course of the maintenance of the Premises or the cperation of the
Facility, incurred by Manager on behalf of Operator' ares and shall
be the obligations of Operator, and shall be payable solily out of
the funde of the Operator.

5. Relationship of Parties. (a) Manager shalllperform its
obligations under this Agreement soclely as an independent
contractor. S

{b) The parties hereby acknowledge and agree that Manager may
be providing similar management services for other businesses or
may be otherwise employed durlng the terms of this Agreement.
Except as expressly provided in . this . Agreement nothing shall
deprive or otherwise affect the right of Manhager to provide .
services to others, notwithstanding the fact that Manager’s cther .

95835 isg




" N e - ]
R | - S

UNOFFICIAL COPY




UNOFFICIAL COPY

clients may be engaged in businesses which are either directly or
indirectly in competition with the Facility.

6. Term. The term of this Agreement shall commence on the
effective date hereof and shall continue for a period of thirty-’
five years (the "Term"). This Agreement (unless terminated for
reagsons set forth in paragraph 7 hereof) shall automatically renew
for a like period upon the expiration of its term unless within ten
davs of the expiration of its term the Operator shall notify the
Manager of its desire to terminate this agreement in the manner set
forth in paragraph 7 herecf. Said notification shall be in writing
and sent by certified or registered mail to the addresses set forth
hereinzfter in paragraph 15 hereof. In the event of a renewal of
thig Agrecient successive terms ghall automatically renew for like
pericds cn  the same terms and condltlons as get fozth in this
paragraph 4 :

7. Termiration. (a) Operator and Manager hereby expressly
acknowledge and agree that this Agreement may be terminated prior
to the expiration of the Term for Manager's failure to perform its
cbllgatwns hereunder, — Manager further agrees that it can be
terminated for its failure to discharge any of its cbllgatlons in
conformance with the rewulrements_ for the operation .of the
facilities set forth in ‘the Loan &Agreement and that Manager
upe01f1cally agrees that it can be terminated as set forth in
Section 5.1{F} of said Loan /Agreement. In addition to the.
foregoing Manager ackncwledgeb and agrees that ita services
hereunder can be terminated prior to the end of the term in the
event of (i) ite dissolution or ligquidation, whether voluntarily,
or involuntarily, or by cperation of Jaw, (ii) the revocation of
the license or decertification of Opexacor, which revocation or -
decertification arises from an act of (Mahager, ox (iii) the
termination of, or an Event of Default under the Lease.:

(b} Within ten days after the end c¢f ilhie Term of this '
Agreement, {or the termination of this Agreement Qs set forth in
paragraph 7(a) hereof) Manager shall forward to Operator, all of.
the books, records, documents and other materials which 411ager haa
held, used, compiled, prepared, assembled or otherwise hss in its =
possession in connection with the Premises, the Facility, ‘Gperator,
cor the performance of Manager’s duties under this Agreemenc.

8. Binding Effect Each of the respectiwe provisions of
this Agreement shall be blndlng upen and shall inure to the benefit
of each of the parties and their respective legal representatives,
heirg, -successors, assigns, partners, shareholders, directors,
members, managers, officers, ewployees and agents.

5. Compensation. Oﬁerator shall jointly'and ssverally;bs .
respongible for paying, and shall pay to Manager the amounts set
forth on Schedule 9 of this Agreement during each calendax month
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during the Term of this Agreement, said sums to be payable'within
Tifteen (15) days after the end of each calendar month.

10, Rejmbursement fer Costs. - Manager shall be entitled to-
reimbursement for Manager’s reasonable expenses incurred in the
performance of its duties hereunder. Operator acknowledges that
Manager may, from time to time, be obligated to pay sums of money
to outside personnel and consultants who may perform services on
behalf of Operator at Manager’s direction. = Operator does hereby
agree that it will reimburse Manager for the sume it expends for
such outside persornel and consultants in the same manner as it
reimburses Manager for any other reasonable costs which Manager may -
expend or behalf of Operator.

11. (Iasurance. Operator shall add Manager as an additional
insured cn 2ll policies of insurance maintained by Operator in -
connection wich the Facility or the Premises, except casualty loss
policies covering tangible property of Operator. All of such
policies shall p2-underwritten by such insurers and contain such
coverages and limita of coverage as shall be approved by Manager.

12. Indemnificaticon. (a) Manager agrées at all times and at

its own expense to indewnify and hold  harmlesgs Operator and -

Opgrator’s Lessor, . their ) legal representatives, successors,
‘agsigns, partners, from and ¢gainst and in respect of any and all -
charges, claims, demands, causex of action, inquiries, losses,
judgments, decrees, damages, penalties, liabilities, obligations,’
costs and expenses of every kind and nature, whether or not:
groundless, including, without liwmitation, attorneys’ fees and

court costs, by reason of, based upon, relating to, in connection .

with or arising cut of (i) any breach, viclation or non-performance
of any obligation of Manager hereunder o: {ii) any action which -
Manager has taken oxr any contract which Marager has executed on -
behalf of Cperator which is found to be outaide the scope of the
duties of Manager under this Agreement and for which a claim is

made against Operator. '

(b) Operator agree at all times and at their c¢wn expense to
indemnify and hold harmless Managesr, its legal represeatatives,
heirs, successors, assigns, managers, members, officers, amployees,
agents and attorneys from an against and in respect of any wnd all
charges, claimeg, demands, causes of action, inguiries, losses,
judgments, decrees, damages, penalties, liabilities, obligations,.
costs and expenses of every kind and nature, whether or not
groundless, including, without limitation, attorneys’' fees ' and
court costs, by reason of, based upon, relating to, in connection
with or arising out of any performance of -Manager's duties
hereunder, - including, but not limited to, {i) any breach of any -
legal obligation to any person to whom servies are to be provided’

by the manadatory ethical or professional standard, sc long as such

performance of Manager’'s duties hereunder is within the scope of
such duties under this Agreement and is otherwise performed in

-6 - | ‘93@.,".
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accordance with the terms and conditions of this Agreement,
including, but not limited to, Sections 2, 3 and 4 hereof. In
connection with the indemnification given in this sub-paragraph
12(b) Manager acknowledges and agrees that the indemnification -
given hereby is subordinate to the obligations of Borrower under
the Loan Documents and Master Lease.

13, Attorneys' Fees. If an action shall be brought to
recover any compensation or reimbursement due under this Agreement,
for or on account of any breach of this Agreement or to enforce or.
interpret any of the terms, covenants or conditions of "this
Agreement, the prevailing party shall be entitled to receive
reasonazhse attorneys' fees from the other party.

14. (Waiver. The waiver by Operator or Manager of any breach .
of any tern. covenant or condition of this Agreement shall not be
deemed to be'a waiver of any prior or subsequent bresach of seuch
term, covenant oOx condition or of any breach of any other term,
covenant or conducion of this Agreement.

15. Notigesg. KAll notices given hereunder shall be in writing
and shall be deemed to nave been given when delivered personally or -
deposited in the United Gtates mail, postage prepaid, cerified or
regiutered, return receipt requested, addressed as follows:

If to Operator: . Avenue: Care Center, Inc.
4505 souih Drexel '
Chicago, - 7ilinois

If to Manager: CarePlus Management, Inc,
5940 West Touhy ivenue
Suite 350
Niles, Illinois 6071s

nr such other address which any party deslgnates to the other by
written notice given in the manner stated above.

16. Severability. In the event any court, acdministraive
agency or other governmental entity with jurisdiction and’ wuthority
to interpret this Agreement ot any portion hereof or to otuerwise.
control any performance hereunder determines that any term or

combination cf terms is invalid or unenforceable, such term or

termg shall be construed in such a way as to accompligh the
apparent purpose of such term or terms and this Agreement to the
greatest extent possible. If, notwithstanding the intentions and
directions of the parties hereto which are set forth herein, any
guch court, administrative agency or other governmental entity:
finds any term or combination -of terms Lo be invalid or -
unenforceable under applicable law, such determination shall not

affect, impair or render invaiid or unenforceable the remainder of.

Gk%aﬁﬁ
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tnis Agreement nor any other clause, phrase, provision or portion
hereof. ' '

17. Governing Law. This Agreement shall be governed by and
contrued and enforced in accordance with the laws of the State of
Illinois. : . ‘

18, Entire Aqreement. This Agreement constitutes the entire
agreement between the parties and may not be amended or modified
except by an instrument in writing signed by all of the parties to
this Agreement. ‘

19 Pronoung and Headings. As used herein, all pronouns
ghall inclade the masculine, feminine, neuter, singular and plural
thereof wherever the context and facts require such construction.
The headinge. titles and subtitles herein are inserted foxr
convenience ol unference only and are not to be construed as part
of this Agrezemernt or as in any way defining, limiting or amplifying
its provisions,

20. Prior Defeigaes ¢r Offgsets of nager. Manager .
acknowledges and agrees that it does not have any defenses or
offsets to its obligaticns under this Management Agreement or any .
claim or right against Operater or Operator’s Lessor, except for -
claims or rights accruing unde: this Management Agreement after the .
date hereof. . _

21. Further Actlions.. The parries hereto agree to take such
additional actions and execute, fiiz or record any and all such =
additional documents or instrumente as may be necessary or
degirable in crder to carry out the intents and purposes of this
Agreement,
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IN WITNESS WHEREOF, the parties hereto have executed this
Agreement as of the date first above written.

C 1 AWJIMT\NOMUPA\AVENUR, K3M-ghm- 11 /13/95-6:50pm

MANAGER : L
, Mo S o
Care Plui; Inc., an Illinols

corporstio
v

By: __ 7
Its: (//ﬁg@

OPERATOR :

Avenue Care . Center, 1Inc., an

Illinoise corpora ion

By:
ita:
S,
- 9 - ,5‘@*
dbb

vg
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Schedule's

Name of Manager

Manager

CarePlus Management, Inc. ; ' $24,000 per month
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