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MORIGAGE, @fSIGNMENT OF RENTS AND SECURITY AGREEMENT

THEIB MORTGACP, ABSIGNMENT OF RENTS AND S8ECURITY AGREEMENT
(hereafter referred tc as the "Mortgage") is made and entered into
as of December 27, 1905, from CLARK BTREET L.L.C., an Illinois
limited liability company (Lereafter referred to as "Borrower") to
PROVIDIAR LIFE AND HEAIIY - INSBURANCE COMPANY, & Missouri
corporation, and PROPLES8 BECUIATY LIFE INSURANCE COMPANY, a North
Carolina corporation (hereafter referred to as "Lenders'"), whose
address is c/o Providian Capital lianagement Real Estate Services
Inc., Asset Management Department, 12th Floor, P.0., Box 32830,
Louisville, Jefferson County, Kentucky 40232; :

WITNESSETH:

FOR and in consideration of the prewises, the sum of Ten
and No/100 Dollars ($10.00) and other ‘gemd and valuable
consideration, the receipt and sufficiency wbareof are hereby
acknowledged, and in order to secure the indebtedness and other
obligations of Borrower hereafter set forth, Borrower <does hereby
grant, bargain, sell, convey, mortgage, assign, transfer, pledge
and set over unto Lenders and the successors and assigns ol Lenders
all of the following (hereafter collectively referred *ec-as the

"Property”):

A. All that tract or parcel of land located in Cook
County, State of Illinois, as more particularly described in
Exhibjt A, attached hereto and incorporated herein by this
reference (hereafter referred to as the "Land"); .

626

B. All buildings, structures and improvements of every
nature whatsoever now or hereafter situated on the Land, and all
gas and electric fixtures, radiators, pipes, heaters, furnaces,
engines and machinery, escalators, boilers, ranges, elevators,
motors, plumbing and heating fixtures, carpeting and other floor
coverings, fire extinguishers and any other safety equipment
required by governmental regulation or law, washers, dryers, water
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heaters, mirrors, mantels, air conditioning apparatus (including,
without 1limitation humidity control equipment), refrigeration
plantu, refrigerators, cooking apparatus and appurtenances, window
screens, awnings and storm sashes, alarm devices of any type,
automatic sprinkler systems, carpet, cabinets and shelving,
partitions, paneling, and wall covering, and windows of every type,
which are or shall he attached to the Land or sald buildings,
structures, or improvements and all other fixtures, machinery,
equipment, furniture, furnishings, appliances, vehicles, building

supplies and materials, books and records, chattels, inventory,

accounts, farm products, consumer goods, general intangibles and
personal vproperty of every kind and nature whatsoever (other than

personil wroperty which may be or deemed to be toxic or Hazardous

Materiale, as defined herein) now or hereafter owned by Borrower
and located in, on, or about, or used or intended to be used with
or in conneclion with the use, operation, or enjoyment of the
Property, incleding all extensions, additions, improvements,
betterments, aftar-acquired property, renewals, replacements and
substitutions, and proceeds from a sale of any of the foregoing,
and all right, title a2 interest of Borrower in any such fixtures,
machinery, equipment, furniture, furnishings, appliances, vehicles,
goods to become fixtures, and personal property subject to or
covered by any prior security agreement, conditional sales
contract, chattel mortgage or similar lien or claim, together with
the benefit of any deposits (i payments now or hereafter made by

Borrower or on behalf of Borrower, all tradenames, trademarks,

servicemarks, logos and goodwili which in any way are now owned or
hereafter belong, relate or appercajin to the Property or any part
thereof or are now owned or hereafler acquired by Borrower and
vhich relate or pertain to the Preporty: and all inventory,
accounts, chattel paper, documents, ex:ipment, fixtures, farm
products, consumer goods and general irtangibles constituting
proceeds acquired with cash proceeds o1 2iy of the property
described hereinabove, all of which are herehy declared and shall
be deemed to be fixtures and accessions to the Lund and a part of
the Property as between the parties hereto and all persons claiming
by, through or under them, and which shall be ‘Ceemed to be a
portion of the security for the indebtedness herein Jdescribed and
to be secured by this Mortgage, but excluding any propeity-owned by
tenants;

C. All easements, rights-of-way, strips and gores of

~land, vaults, streets, ways, alleys, passages, sewer rights,

waters, water courses, water rights and powers, shrubs, crops,
trees, timber and other emblements now or hereafter located on the
Iand or under or above the same or any part or parcel thereof, and
all estates, rights, titles, interests, minerals, royalties,
easements, privileges, liberties, tenements, hereditaments and
appurtenances, reversion and reversions, remainder and remainders
whatsoever, in any way belonging, relating or appertaining to the
Property or any part thereof, or which hereafter shall in any way
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belong, relate or be appurtenant thereto, whether now owned or
A hereafter acquired by Borrower:;

D, All present and future income, rents, issues,
profits and revenues of the Property from time to time accruing
(including, without 1limitation, all payments under leases or
tenancies, unearned premiums on any insurance policy carried by
Borrower for the benefit of lLenders and/oy the Property, tenant
security deposits, escrow funds and all awards or payments,
_ including interest thereon and the right to receive same, growing

R out of or as a result of any exercise of the right of eminent
¢~ domain, including the taking of any part or all of the Property or
. payment fur alteration of the grade of any street upon which said
' Property aruts, or any other injury to, taking of or decrease in
é the value of the Property to the extent of all amounts which may be
' . owing on the sndebtedness secured by this Mortgage at the date of
o receipt of any - such award or payment by Borrower, and the
no ! reasanable attorasys' fees, costs and disbursements incurred by
B Lenders 1n connuction with the collection of such award or
o payment), and all b2 -estate, right, title, interest, property,
! possession, claim and demand whatsoever at law or in equity, of
! Borrower of, in and to che same; reserving only the right to
: Borrower to collect the sama as long as no Default, default, Event
: of Default or event of defavl* as defined in Paragraph 2.1 shall
f have occurred; and

i E. All insurance policies and proceeds thereof,

s contracts, permits, licenses, plane zr intangibles now or hereafter.
; dealing with, affecting or conceriinsy the Property, including,

! without limitation, all rights accruioy to Borrower from any and
all contracts with all contractors, ‘zcchitects, engineers or
subcontractors relating to the constructicn »f improvements on or.
upon the Property, including payment; -~ verformance and/or
materialmen's bonds and any other related chosaes in action;

TO HAVE AND TO HOLD the Property and all parts, rights, .
members, and appurtenances thereof, for the use, berefit and behoof
of Ienders and the successors and assigns of Lenders, a)d Borrower
covenants that Borrower is lawfully seized and possesszd of the
Property as aforesaid, and has good right to convey and mortgage
the same, that the same are unencumbered except as to those uetters
expressly set forth in Exhibit B, attached hereto and incorgorated
! herein by this reference (hereafter referred to as the "Permitted
: Exceptions”), and that Borrower does warrant and will forever
! defend the title thereto against the claims of all persons
‘ whonsoever, except as to the Permitted Exceptions.

&

following in such manner as Lenders in their sole discretion shall
determine {hereafterxr collectively referred to as the
"Indebtedness"):

-‘g This instrument is given to secure the payment of the
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A. The debt evidenced by [i])} that certain Promissory
Note dated of even date herewith in the original principal amount
of $10,000,000 made by Borrower to the order of Frovidian Life and
Health Insurance Company, and [ii] that certain Promissory Note
dated of even date herewith in the original principal amount of
$6,350,000 made by Borrower to the order of Peoples Security Life
Insurance Company (hereafter collectively the "Note") together with
any and sll renewals, extensions, substitutions, modifications and
consolidations of the indebtedness evidenced by the Note;
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B. Any and all additional advances made by Lenders to
protect or preserve the Property or the security title or interest
created bhareby on the Property, or for taxes, assessments or
insurance premiums as hereafter provided, or for performance of any
of Borrowir's obligations hereunder, or for any other purpose
provided heie’n (whether or not the original Borrower remains the
owner of the Yumperty at the time of such advances), provided,
however, nothing liarein shall be deemed to obligate Lenders to make

any such advances;

: C. Any ani all other indebtedness now awing or which.
may hereafter be owing by Borrower to lLenders, now existing or
' hercafter coming into exintiince, however and whenever incurred or

o evidenced, whether express ¢¢ implied, direct or indirect, ahsolute

or contingent or due or %5 become due, and all renewals, .

f extensiong, substitutions, wmcaifications and consolidations
thereof; and

D. Any and all obligaticiic and covenants of Borrower
: under any other document, instrument or igreement now or hereafter
o evidencing, securing or otherwise relating to the Note secured
] hereby (the Note, this Mortgage, the Absoluie Assignment of Leases
: and Rents, the Environmental Indemnity -Adreement, any Loan
; Agreement, Escrow Agreenment or  Holdback Agrsement, the UCC
‘ Financing Statements, and Borrower's Affidavi’ .[each of the
foregoing being dated of even date herewith), and Che Mortgage Loan
Application/Commitment between Borrower's predecesscy, Clark Street
Limited Partnership, and Providian Capital Management Rnal Estate
Services Inc. dated June 22, 1995, as amended by letter 42ted June
i 26, 1995 and subsequently assigned to Lenders, [as .eusnded,
= hereafter referred to as the "Commitment"] and all of such uther
documents, instruments and agreements are hereafter sometimes
referred to collectively as the "Loan Documents”}, and all costs of
collection, including reasonable attorneys' fees.

Provided, always, and it is the true intent and meaning
of the parties, that when Borrower shall pay or cause to be paid to
Lenders, their successors or assigns, the Indebtedness according to
the conditions and agreements of the Note and of this Mortgage and
shall keep, perform and ohserve all of the covenants, obligatgpns
and agreements contained in the Loan Documents, all without dekay,
as required thereunder and hereunder, then this Mortgage sh§21
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cease, terminate and be null and void; otherwise this Mortgage
shall remain in full force and effect.

Borrowexr hereby further covenants and agrees with Lenders
as follows:

ARTICLE 1
1.1 Payment of Indebtedness, Covenants and Warranties.

A. Borrower will pay the Note according to the terms
thereof »nd will pay all other sums now or hereafter secured hereby
at the time and in the manner provided under the Note, this.
Mortgage, any instrument evidencing a future advance and any other
Loan Documer.t and Borrower will otherwise perform, comply with and
abide by eazn and every of the stipulations, agreements, conditions
and covenants contained in the Note, this Mortgage and every other
Loan Document and any lease or other agreement with respect to the
Property to which Zorrower is a party.

B. Borrowar shall protect, indemnify and hold Lenders
harmless from and against all liabilities, obligations, claims, -
damages, penalties, cauvaes of action, costs, and expenses
(inciluding, without limitation, attorneys' fees and court costs)
imposed upon or incurred by fanders by reason of this Mortgage or
in exercising, performing, eniorcing, or protecting their rights,
title, or interests set forth herein, and any claim or demand
whatsoever which may be asserted acaeinst Lenders by reason of any
alleged obligation or undertaking to Ln performed or discharged by
Lenders under this Mortgage. In additiern, Borrower covenants and
agrees that it shall:

[1] not initiate, join in ¢r consent to any change
in any covenant, zoning ordinance, easerert, or other public
or private restriction, limiting or definirg the uses which:
may be made of the Property, or any part thereof, without
Lenders' prior written consent;

{2] not take any action or fail to take upy action
which will result in any imposition affecting the Penperty,
Borrower, the Note or this Mortgage;

[3] indemnify and hold Lenders harmless from any
and all costs, damages or liabllities resulting from, arising
out of, or related to, the creation or existence of liens,
impositions or encumbrances by or against Borrower or
Borrower's predecessor in title, or the Property; and

[4] execute such additional documents as Lenders
may require to evidence and confirm this Mortgage.




UNOFFICIAL COPY




UNOFFICIAL COPY

B T oy

C. Borrower hereby represents, warrants, and agrees as
follows:

= ;irﬁzw!- =

({11 Borrower has neither done any act nor failed to
do any act which might prevent lLenders from, or limit Lenders
in, acting under any of the provisions of this Mortgage;

(2] Neither the execution and delivery. of this
Mortgage, nor the performance of each and every covenant of
Borrower under this Mortgage, nor the satisfaction of each and
every condition contained in this Mortgage, conflicts with, or
constitutes a breach or default wunder, any agreement,
irdeature, or other instrument to which Borrowar is a party or
is gubject, ar any law, ordinance, administrative regulation,
or cuult decree which is applicable to Borrower:

f31 No action has been brought or, to the best of
Borrower's hrowledge, is threatened, which would interfere in
any way witk the right of Borrower to execute this Mortgage
and perform alli of Borrower's obligations contained in this

Mortgage;

[4] To the best of Borrower's knowledge, this
Mortgage and the Loan Drcuments, constitute legal, valid and
binding obligatione of Bcrrower, enforceable against Borrower
in accordance with their tarus;

[6] The financial ‘ccatements submitted with the
Commitment, and the representations and warranties of Borrower
contained in this Mortgage and tiz Loan Documents, are true
and correct as of the date of thia ortgage; and

[6] There is no  litigacion, arbitration,
investigation, or administrative proceediiz nf or before any
court, arbitrator or governmental authoxity, pending or
threatened [a} by or against Borrower, [b} wita respect to or
against the Property, ([c] with respect to the Loan Documents,
or [d) which could have a material adverse affec* on the
business, operations, property, or general coxdition of
Borrower, any guarantor of the Note, or any prirncipal of

Borrower.

[7] To the best of Borrawer's knowledge, the
Propexrty is in full compliance with all standards and
requirements specified under or required by Title III of the
Americans With Disabilities Act of 1590 (the , "ADA"), 42
U.5.C.A.12101, et seq., including but not limited to all
applicable Accessibility Guidelines and any other regulations

promulgated thereunder.
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{8] Borrower acknowledges and agrees that the loan
secured by this Mortgage constitutes a business loan within
the purview of 815 IICS 20514 et seg., as amended.

[9) The Property (i) is not subject to reporting
under Section 312 of the Federal Emergency Planning and
Community Right-to~Xnow Act of 1986, as amended (42 U.S.C.
§1101 et seg.) and the federal regulationsg promulgated
theraunder and [ii] does not contain any underground storage
tanks which require notification under Section 9002 of the
Solid Waste Disposal Act, as amended (42 U.S.C. §6991).

1.7 Taxes, Liens and Other Charges.

A, In the event of the passage of any law, order, rule
or requlatica subsequent to the date hereef, in any manner changing
or modifying “ha taxation of mortgages or security agreements or
debts secured tnersby or the manner of collecting taxes so as to
affect Lenders ayzrsely, Borrower shall promptly pay any such tax
on or before the due oate thereof. If Borrower fails to make such
prompt payment or ir in the opinion of Lenders, any such law,
order, rule or regulation prohibits Borrower from making such
payment or would penalize Yenders if Borrower makes such payment or
if, in the opinion of Lendsrs, the making of such payment might
result in the imposition oi ‘interest beyond the maximum amount
permitted by applicable law, *iian the entire balance of the
Indebtedness secured by this Mortgage and all accrued interest
thereon shall, at the option of levlers, bhecome due and payable
ninety (90) days after written 1nolice from Lenders, without
prepayment premium,

B. Borrower shall pay or cause uo be paid, at least

thirty (30) days before the due date thereof. all taxes, lavies,
license fees, permit fees, liens, judgments, (assessments and all
other expanses, fees and charges (in each case wheather gereral or
special, ordinary or extraordinary, or foreseen cr unforeseen) of
every character whatsoever now or hereafter levied. assessed,
confirmed or imposed on, or with respect to, or which nay be a lien
upon, the Property, or any part thereof, or any estate, rlght, or
interest therein, or upon the rents, issues, income oz nrofits

thereof, or incurred in connection with the Note, the Indelbtedness =

or any of the Loan Documents, anpd all premiums on policies of
insurance covering, affecting, or relating to the Property, as
required pursuant to Paragraph 1.3 hereof, and shall submit to
Lenders guch evidence of the due and punctual payment of all such
taxes, assessments, insurance premiums and other fees and charges
as Lenders may reguire,

C. Borrower shall not suffer any mechanic's,
materialman's, laborer's, statutory or other lien to be created,
filed of record or to remain outstanding upon all or any part of
the Property.

TLET36G6G
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1.3 Insurance.

A. Borrower shall, at its expense, procure for or cause
‘to be procured for, deliver to and maintain for the benefit of
Lenders until the Indebtedness is fully repaid, original, fully
paid insurance policies (or 1f such policy is a "blanket"” policy
which includes land, improvements, personalty, or income other than -
the Property or income derived from the Property, a certified copy
of such blanket policy and an original certificate from the insurer
evidencing the allocation of coverage to the Property and the
income from the Property), providing the following types of
insuranca relating to the Property, issued by insurance companies
with a- Dest's rating of “A" or better, in such amounts, in such
form and zontent and with such expiration dates as are approved by
Lenders, in ianders' sole discretion, such policies to provide that
the insurer epall give Lenders at least thirty (30) days' prior
written notise  of cancellation, amendment, non-renewal or
termination, in a2 manner provided for the giving of notices under
Paragraph 3.5 hercuf and to provide that no act done or omission by
the insured shall irvelidate or diminish the insurance provided to
Lenders and, except for liability policies, to contain a standard
mortgagee clause satisfictory to Lenders:

[1] Broad tornm property insurance against all risks.
of physical 1loss, inciuding, without Ilimitation, fire,
extended coverage, vandaiism, malicious nmischief, and
collapse, with waiver of subrogation, to the extent of the
full replacement cost of the improvements to the Property,
without deduction for deprecirztion, either without co-~
insurance requirements or with 2oreed amount endorsement
attached; .

[2] Public 1liability insurance covering all
liabilities incident to the ownership, pocsession, occupancy
and operation of the Property and namipns. lenders as an
additional insured thereunder, having limits of not less than
$1, 000,000 each accident, $1,000,000 each persei, and $500,000
property damage. Lenders reserves the right to require
increased coverage under this Subparagraph [2}:

(3] Rent or businaess interruption insuranceauoinst
loss of income arising out of any hazard against which the
Property is required to be insured under Subparagraph 1,3A{1]
above, in an amount not less than six (6) months' gross rental
income from the Property;

(4] Such other insurance with reapect to the
Property or any replacements or substitutions therefor, in
such amounts as may from time -to time be required by Lenders,
against other insurable casualties which at the time are
commonly insured against in the case of properties of similar
character.




UNOFFICIAL COPY




'UNOFFICIAL COPY

B. Borrower covenants and agrees that Lenders are
hereby authorized and empowered, at their option, to adjust,
compromise or settle any leoss under any insurance policies
maintained pursuant hereto, and to collect and receive the proceeds
from any policy or policies. Each insurance company is hereby
authorized and directed to make payment for all such. losses
directly to Lenders, instead of to Borrower and Lenders jointly.
In the event any insurance company fails to disburse directly and
solely to Lenders but disburses instead either solely to Borrower
or to Borrower and Lenders jointly, Borrower agrees immediately to
endorse and transfer such proceeds to Lenders. Upon the fallure of
Borrower to endorse and transfer such proceeds as aforesaid,
lenders mty execute such endorsements or transfers for and in the
name of Becrower, and Borrower hereby irrevocably appoints lLenders
as its ageat and attorney-in-fact to do so. After deducting from
said insursica: procesds all of their expenses incurred in the
collection and administration of such sums, including attorneys'
fees, Lenders mav apply the net proceeds or any part thereof, at
their sole optien [i1] to a prepayment of the Note without
prepayment premium/ or penalty, (ii] to the repair and/or
restoration of the Pkruperty, upon such conditlons as Lenders may
determine, and/or [iii) fo) any cther purposes or objects for which
Lenders are entitled to-advance funds under this Mortgage, all
without reducing or impaiiing the lien of this Mortgage or any
obligations secured hereby. ~2ny balance of such proceeds then
remaining shall be paid to Borrower or any other person or entity
lawfully entitled thereto. Lencers shall not be obligated to see .
to the proper application of any émunnt paid over to Borrower and
shall not be held responsible for ~any failure to collect any
insurance proceeds due under the terms cf-any policy, regardless of
the cause of such failure. Notwithstanding the foregoing, Lenders
shall release the net insurance proceeds to Turrower to be utilized
by Borrower for the repair, rebuilding, or restoration of the
improvements to the Property to as good or bettyy condition as such
improvements were in immediately prior to any casualty on account
of which such proceeds:are paid (the "Restoration'), provided that
such net proceeds shall be released upon such conditions as Lenders
shall determine, including fulfillment of the followirg vonditions
to the satisfaction of Lenders, Lenders exercising ¢heir sole
discretion:

[1] Lenders shall have determined that the improve-
ments to the Property can be restored to as good or better
condition as such improvements were in immediately prior to
the casualty on account of which such proceeds were paid;

{2] Lenders shall have determined that such net
proceeds, together with any funds paid by Borrower to Lenders,
shall be sufficient to complete the Restoration;

[3] No default, and no event or failure which, with
the passage of time or the giving of notice, would constitute

9
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a default under the Note, this Mortgage, or any of the Loan
Documents, shall have occurred;

z‘b

[{4] Such casualty shall have occurred priocr to the
first day of the last Loan Year (as such term is defined in
the Note) of the term of the Note;

oo Tt et

[5] No Lease shall have been terminated or shall be
subject to termination as a result of such damage, and no rent
shall have been abated or shall be subject to abatement unless
such rent is fully covered by rent loss or business
intorruption insurance; and -

{6) Lenders shall have approved the plans and
specifizations to be used in connection with the Restoration
and slicl) have received written evidence, satisfactory to
Lenders, trat such plans and specifications have been approved
by all governamental and quasi~governmental autheorities having
jurisdiction and by all other persons or entities required to
approve such plaus and specifications,

Net proceeds it excess of the amount necessary to
complete the Restoration shall, at the option of Lenders, be
applied to the outstanding {rdabtedness, in such order as Lenders
may determine in their sole &iscretion.

If, within a reasonchla period of time after the
occurrence of any casualty, Borrowsr shall not have submitted to
Ienders, and received Lenders'  approval of, plans and
specifications for the Restoration c¢ shall not have obtained
approval of such plans and specificatiens from all governmental
authorities and other persons and entitiez whose approval is
required, or if Borrower shall fail to c<ormsence promptly such
Restoration, or if thereafter Borrower f£ails to carry out
diligently such Restoration or is delinquent ‘iri the payment to
mechanics, materialmen or others for the costs. incurred in
connection with such Restoration, or if Lenders determine that any
other condition -of this paragraph  is not satisfied within'a
reasonable period of time after the occurrence of any sven loss or
damage, then in addition to all other rights herein set foxth, at
Lenders' option [%) Lenders may declare that an Event of Hnfault
has occurred and/or [y) Lenders may dispese of such net procecds as
provided in this Paragraph 1,3B and/or- [z) Lenders, or any lawfully
appointed receiver of the Property may, but shall not be obligated
to, perform or cause to be performed such Restoration.and may take
such other steps as they deem advisable to carry out such
Restoration and may enter. upon the Property for any of the
foregoing purposes, and Borrower hereby waives, for itself and all
others holding under it, any claim against Lendersz and such
receiver (other than a claim based upon the alleged gross
negligence or intentional misconduct of Lenders or any such
receiver) arising out of anything done by them or any of then

10
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pursuant te this Paragraph 1.3B and Lenders may, in their
discretion apply any insurance proceeds held by it to reimburse
itself and/or such receiver for all amounts expended or incurred in
connection with the performance of such Restoration, including
attorneys' fees, and any excess costs shall be paid by Borrower to
Lenders and Borrower's cbligation to pay such excess costs shall be
secured by the lien of this Mortgage and shall bear interest at the
default rate set forth in the Note, until paid.

C. At least twenty (20) days prior to the expiration
date of each policy maintained pursuant to this Paragraph 1.3, a
renewal or replacement thereof satisfactory to Lenders shall be
delivered to Lenders. Borrower shall deliver to Lenders receipts
evidencing the full payment of premiums for all such insurance
policies ond renewals or replacements. The delivery of any
insurance polizies hereunder shall constitute an assignment of all
unearned premius: _as further security hereunder. In the event of
the foreclosure «f this Mortgage or any other transfer of titie te
the Property in -extinguishment or partial extinguishment of the
Indebtedness, all right, title and interest of Borrower in and to
all insurance pelicies maintained pursuant to this Paragraph 1.3
then in force shall beleng to the purchaser and Lenders are hereby
irrevocably appointed by Eorrower as attorney-in-fact for Borrower
to assign any such policy to. snpid purchaser, without accounting to
Borrower for any unearned prenlums therefor.

1.4 Monthly Deposits.- -Borrower shall deposit monthly
with Lenders, concurrently with eacii'regular monthly loan payment,
or at Lenders’ option, with an escrovx ucent designated by Lenders,
whose fee shall be paid by Borrower, until the Indebtedness is
fully repald, such sum or sums determine< py Lenders in their sole

- discretion to be sufficient to pay, at least thirty (30} Qdays

before due, all taxes, assessments, insurance poremiums and similar
charges (hereafter referred to as "Impositions’) with respect to
the Property. . Said deposits shall be held by Lenders or such
escrow agent free of any liens or claims on the part of creditors
of Borrower and as part of the security of Lenders; te.be used by
Lenders to pay the Impositions as the same accrue and ar: payable.
Nothing contained herein shall cause Lenders to be deemer 4 trustce
as to said deposits. Said deposits may be commingled with the
general funds of Lenders and no interest shall be payable thareon.
If said funds are insufficient to pay the Impositions in full, as
the same become payable, Borrower will deposit with Lenders such
additional' sum or sums as may be required. Nothing contained
herein shall cause Lenders to be obligated to pay any amounts in
excess of the amount of funds deposited with Ienders pursuant to
this paragraph. Should Borrower fail .to deposit with Lenders sums
sufficient to pay in full the Impositions at least thirty (30) days
before the date when due, Lenders, at Lenders' election, but
without any obligation so to do, may advance any amounts required
to make up the deficiency, and any amounts so advanced shall be
deemed part of the Indebtedness secured by the Loan Documents.

11
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Upon any default or event of default under this Mortgage or the
Note or any other Loan Document, lenders may, at their option,
apply any money in the fund resulting from said deposits to the
payment of the Indebtedness in such manner as it may elect. In the
event of a foreclosure of this Mortgage, the purchaser of the
Property shall succeed to all the rights of Borrower in and to such
deposits. The collection of such deposits by Lenders shall not
relieve Borrower of any of the obligations of Borrower under
Paragraph 1.2 or 1.3 or any other provision of this Mortgage, and
under no circumstances shall Lenders be liable for failure to make
any payment on behalf of Borrewer, including, without limitation,
paymente of taxes, assessments or insurance premiums.

1.5 fondemnation. 1If all or any portion of the Property
shall be dimaged or taken through condemnation (which term when
used in this *ortgage shall include any damage or taking by any
governmental or-ouasi-governmental authority and any transfer or
grant by private sale made in anticipation of or in lieu thereof),
either temporarily ~v permanently, then the entire Indebtedness
shall, at the optiorn ~f Lenders, hecome immediately due and payable
without prepayment premium and without notice to Borrower or any
other person or entity. Promptly upon learning of the institution
or the proposed, contemplated or threatened institution of any
condemnation proceeding, llorrower shall notify Lenders of the
pendency of such proceedings, and no settlement respecting awards
in such proceedings shall be ‘etfected without the consent of
Lenders. Lenders shall be entitled to receive all compensation,
awards, proceeds and other paymerise or relief relating to or
payable as a result of such condewnation. Lenders are hereby
autharized, at their option, to commencz, appear in and prosecute,
in their own or in the name of Borrower, anv action or proceeding
relating to any condemnation, and to settle or compromise any claim
in connection therewith, All such compensacisn, awards, damages,
claims, rights of action and proceeds and the xight thereto are
hereby assigned by Borrower to Lenders. If Lendeirs do not elect to
declare the entire Indebtedness immediately due and payable, as
provided ' above, then Lenders, after deducting from said
condemnation proceeds all of their expenses incurrad in the
collection and administration of such sums, includirg, without
limitation, attorneys' fees, may apply the net proceeds oi any part
thereof, at their option, [i] to a prepayment of the Note, without
prepayment premium, [ii] to the repair and/or restoration of the
Property upon such conditions as Lenders may determine, and/or
{11i]} for any other purposes or ocbjects for which Lenders are
entitled to advance funds under this Mortgage, all without reducing
or impairing the lien of this Mortgage or any obligations secured
hereby. Any balance of such moneys then remaining shall be paid to
Borrower or any other person or entity lawfully entitled thereto.
Lenders shall not be obligated to see to the proper application of
any amount pald over to Borrower. Borrower agrees to execute such
further assignment of any compensation, awards, damages, claims,
rights of action and proceeds as Lenders may require. If, prior to
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the receipt by Lenders of such award or proceeds, the Property
shall have been sold on foreclosure of this Mortgage, or as a
result of other legal action relating to this Mortgage or the Note,
Lenders shall have the right to receive such award or proceeds to
the extent of any unpaid Indebtedness following such sale, with
legal interest thereon, whether or not a deficiency judgment on
this Mortgage or the Note shall have been sought or recovered, and
to the extent of attorneys' fees, costs and disbursements incurred
by Lenders in connection with the collection of such award or
proceeds. Notwithstanding the foregoing, Lenders shall release the
net proceeds of any award paid to it for any taking of a portion of
the Prorerty to Borrower to be utilized by Borrower in the.
regtorzc¢iun of the Property and the improvements thereon to as good
or better condition as existed lmmediately prior to such taking, to
the extent possible in light of the taking (the "Restoration"),
provided tliel such net proceeds shall be released upon such
conditions as lLenders shall determine, including fulfillment of the
following conditions to the satisfaction of Lenders, Lenders
exercising their sole discretion:

[1] Lenderas shall have determined that the Property and
the improvements thereon can be restored to as good or better
condition as existed immecizitely prior to such taking, taking into .
account diminution of the Propurty as a result of such taking;

{2] . Lenders shall liave ‘determined that such net
proceeds, together with any funds paid by Borrower to Lenders,
shall be sufficient to complete thc Restoration;

(3] No default, and no evenl or fallure which, with the
passage of time or the giving of notice, would constitute a default
under the Note, this Mortgage, or any of the loan Documents, shall
have occurred; '

[4] Such taking shall have occurred prior to the £irst
day of the last Loan Year (as such term is defined ‘i the Note) of
the term of the Note; .

(5] The remaining Property shall comply  %ith all
applicable land use, zoning and subdivision regulations:

{6] No Lease shall have been terminated or shall be
subject to termination as a result of such condemnation and no rent
shall have been abated or shall be subject to abatement unless such
rent is fully covered by rent loss or business interruption
insurance; and :

(7] Leriders shall have approved the plans and specifica-
tions to be used in connection with the Restoration and shall have
received written evidence, satisfactory to Lenders, that such plans
and specifications have been approved by all governmental and
quasi-governmental authorities having jurisdiction and by all other

13
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persons or entities required to approve such plans and specifica-
tions. : .

e,

E e f

Net proceeds in excess of the amount necessary to
complete the Restoration shall, at the option of Lenders, be
applied to the outstanding Indebtedness, in such order as Lenders
may determine in their sole discretion. ' :

If, within a reasonable period of time after the
occurrence of any such taking, Borrower shall not have submitted to
Lenders, and received Lenders' approval of, plans and
specifications for the Restoration or shall not have obtained
approvaii_of such plans and specifications from all governmental
authoritier and other persons and entities whose approval is
required, 'cr if Borrower shall fail to commence promptly such -
restoratior,, - or if thereafter Borrower fails to carry out
diligently sucii-Restoration or is delinquent in the payment to
mechanics, materyalmen or. others for the costs incurred in
connection with £ach Restoration, or if Lenders determine that any
other condition of this paragraph is not satisfied within a -
reascnable period of Lime after the occurrence of any such taking,
then in addition to all other rights herein set forth, at Lenders'
option ([x] Lenders may declare that an Event of Dafault has
occurred and/or [y) Lenders may dispose of such net proceeds as-
provided in this Paragraph 1.. and/or (2] Lenders, or any lawfully
appointed receiver of the Propercy may, but shall not ke cbligated
to, perform or cause to be perfcrmed such Restoration and may take
‘such other steps as they deem odvisable to carry .out such
Restoration, and may enter upon ¢l Property for any of the
foregoing purposes, and Borrower hereby waives, for itself and all
others holding under it, any claim sogainst Lenders and such
receiver (other than a -claim based upon, the alleged gross
negligence - or intentioral misconduct of -lénders or any such
receiver) arising out of anything done by &them or any of them
pursuant to this Paragraph 1.5 and Lenders may, ‘ir their discretion
apply any such net proceeds held by it to reimburse itself and/or
such receiver for all amounts expended or incurred in connection
with the performance of such Restoration, includirg attorneys’
fees, and any excess costs shall be paid by Borrower to Jlerders and
Borrower's obligation to pay such excess costs shall be szeured by
the lien of this Mortgage and shall bear interest at the Jdzfault
rate set forth in the Note, until paid.

1.6 Care of Property.

A. Borrower shall keep or cause to be kept all
improvements of any kind now or hereafter erected on the Land or
any part thereof in good condition and repair, shall not commit or
suffer any waste, and shall not do or suffer to be done anything
wvhich would or could increase the risk of fire or other hazard to
the Property or any part thereof or which would or could result in
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the cancellation of any insurance policy carried with respect to
the Property.

B. Borrower shall not remove, demolish or materially
alter, enlarge or change any structure or other improvement located
on the Land without Lenders' consent, unless the same is permitted
by the leases approved by lLenders, nor shall any new -improvements
be constructed on the Property without Lenders' consent. Borrower
shall not remove or permit to be removed from the Land any fixture,
chattel or part of the Property without the consent of Lenders,
except where appropriate replacements are immediately made which
are free of any lien, security interest or claim superior to that
of this Murtgage and which have a value and utility at least equal

to the valiuve and utility of the fixture or chattel removed, which

replacemert shall, without further action, become subject to the
lien of thia lYortgage.

C. ‘Sutject to the rights of Tenants pursuant to Leases
approved by lLendccs, lenders or their representative is hereby
authorized to enter aron and inspect the Property at all reasonable

times.

D. Borrower will perform and comply promptly with and
cause the Tenants to perform a2nd comply promptly with, and cause
the Property to be maintainsi, used and operated in accordance
with, any and all [1] present ara future laws, ordinances, rules,
requlations and requiremsnts of everv duly constituted governmental
or quasi-governmental authority or zgency applicable to Borrower or
the Property, including without limitvation, all applicable federal,
state and local laws pertaining to air urd water guality, hazardous

waste, waate disposal, air emissions ‘an@ other environmental.

matters, all zoning and other land use natters, and rules,
regulations and ordinances of the Unitea States Environmental

- Protection Agency and all other applicable fedaral, state and local

agencies and bureaus; [iil] similarly applicable orders, rules ana
regulations of any regulatory, licensing, accrediting, insurance
underwriting or rating organization or other body - exercising
simlilar functions; {iii) similarly applicable duties or osxligations

of any kind imposed under any Permitted Exception, or otauirwise by

law, covenant, condition, agreement or easement, public ornuivate;
[iv] policies of insurance at any time in force with respect o the
Property: [v] present and future handicap and disability compiiance
laws and regulations, including but not limited to, all standards
and - requirements specified under Title III of the ADA and ail
applicable Accessibility Guidelines and any other regulations
promulgated thereunder; and [vi] the terms and conditions of any
other financing secured by a lien on all or any part of the

Property. If Borrower receives any notice that Borrower or the

Property is in default under or is not in compliance with any of
the foregoing, or notice of any proceeding initiated under or with
respect to any of the foregoing, Borrower will promptly furnish a

copy of such notice to Lenders.
15
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_ E.. If all or any part of the Property shall be damaged
by fire or other casualty, Borrower shall give immediate written
notice thereof to Lenders and shall promptly restore the Property
to the equivalent of its original condition; and if a part of the
Property shall be damaged through condemnation, Borrower shall
promptly restore, repair or alter the remaining portions of the
Property in a manner satisfactory to lLenders. In the event all or
any portion of the Property shall be damaged or destroyed by fire
or other casualty or by condemnation,  Borrower shall promptly
deposit with Lenders a sum equal to the amount by which the
estimated cost of the restoration of the Property, as determined by
lenders, exceeds the actual net insurance or condemnation proceeds
receives by Lenders in connection with such damage or destruction. -

=R

. If any work required to be performed under this
Paragraph 1.6 involves an estimated expenditure of more than five
percent (5%) ¢i the face amount of the Note secured hereby, no such
work will be urdeztaken until plans and specifications therefor,
prepared by an architect or engineer satisfactory to Lenders, have
been submitted to ard approved by Lenders.

1.7 Security Agrerment.

A.  With respect o the machinery, apparatus, equipment,
fittings, fixtures, building supplies and materials, articles of
personal property, chattels, chattel paper, documents, inventory,
accounts, farm products, consuner goods and general intangibles
referred to or described in this Koitgage or in any way connected
with the use and enjoyment of the Prorarty, including any personal
property or fixtures included within the definition of the term
"Property" (other than any personal property which may be now or
hereafter deemed to be toxic or Hazardous Materials and any
personal property which may now or hereafter pz owned by tenants)
whether now owned or hereafter from time to tirs acquired, together
with all substitutions, replacements, additiors, attachments,
accessories and all of the rents, issues, 4ilicome, revenues,
security deposits and profits derived from the Property (hereafter
collectively referred to as the "Collateral'), this Mortgage is
hereby also made and declared to be a security  aareement
encumbering each and every item of such property comprising a part
of the Collateral, in compliance with the provisions of the Uniform -

- Commercial Code as enacted in the state where the lLand is lccated,

" and Borrower hereby grants Lenders a security interest in all such
property, Upon request by Lenders, at any time and from time to
time, a financing statement or statements reciting this Mortgage to
be a security agreement affecting all of such property shall be
executed by Borrower and lLenders and appropriately filed. The .
remedies for any violation of the covenants, terms and conditions -
of the security agreement contained in this Mortgage shall include,
but. not be .limited to those [i) prescribed herein, or,
[ii) prescribed by general law, or [1il) prescribed by the specifictg
statutory consequences now or hereafter enacted and specified ingé

e bty e e e
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gaid Uniform Commercial Code, all at Lenders' sole election.
Borrower and Lenders agree that the filing of any such financing
statement or statements in the records normally having to do with
personal property shall not in any way affect the agreement of
Borrower and lenders that everything used in connection with the
production of income from the Property or adapted for use therein
or which is described or reflected in this Mortgage is, and at all
times and for all purposes and in all proceedings, both legal or
equitable, shall be, regarded as part of the real estate conveyed
hereby regardless of whether any such item is physically attached
to, the improvements, serial numbers are used for the better
identificotion of certain items capable of being thus identified in
an exhibic to this Mortgage, or any such item is referred to or
reflected ia any such financing statement or statements so filed at
any time. Similarly, the mention in any such financing statement
or statements ¢f the rights in and to {A] the proceeds of any
insurance policy,or (B} any award in eminent domain proceedings
for a taking or fur loss of value, or [C] Borrower's interest as
landlord in any pressnt or future lease or sublease or rights to
income growing out ¢ the use and/or occupancy of the Property,
whether pursuant to a tenant lease of space in the Property or
otherwise, shall not in anv way alter any of the rights of lLenders
as determined by this Morigese or affect the priority of Lenders'
security interest granted heruhy or by any other recorded document,
it being understood and agreed that such mention in such financing
statement or statements is solely lor the protection of Lenders in
the event any court shall at any vime hold with respect to the
foregoing clauses [A], [B), or {C] of this sentence, that notice of
Ienders' priority of interest, to be eft:ctive against a particular
class of persons, must be filed in the Uniform Commercial Code
records. . Said security interest shall.-attach thereto as soon as
Borrower obtains any interest in any of tha Cellateral and before
the Collateral becomes fixtures or Drefors -the Collateral is
installed or affixed to other collateral fuz  the benefit of
Lenders, to secure the Indebtedness, and all othe.s-zums and charges
which may become due hereunder or thereunder, The security
interest held by lenders shall cover cash and non-cash proceeds of
the Collateral, but nothing contained herein shall be crrstrued as
authorizing, either expressly or by implication, the sale cr other
disposition of the Collateral by Borrower, which sale ‘n1 other
disposition is hereby expressly prochibited without the Luniders’
prior written consent, or as otherwise provided herein, No
personal property or business equipment owned by any Tenants (as
hereafter defined) holding under Borrower is included within this
Mortgage, except to the extent of Borrower's landlord’s lien with
respect thereto.

In the event of default under this Mortgage, Lenders,
pursuant to sald Uniform Commercial Code, shall have the option of
proceeding as to both real and perscnal property in accordance with
their rights and remedies in respect of the real property, in which
event the default provisions of the Uniform Commercial Code shall
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not apply. The parties agree that, in the event Lenders elect to-
proceed with respect to the Collateral separately from the real

property, the requirement of the Uniform Commercial Code as to

reasonable notice of any proposed sale or disposition of the

Collateral shall be met if such notice is mailed to the Borrower,

as hereafter provided, at least five (5) days prior to the time of

such sale or disposition. Borrower agrees that, without the prior
written consent of Lenders, Borrower will not remove or permit to
be removed from the real property hereby conveyed, any of the
Collateral unless the same is replaced immediately with
unencumbhersd collateral of a quality and value egual or superior to
that which it replaces. All such replacements, renewals and
additicis shall become and be immediately subject to the security
‘interest ~of this Mortgage and be covered thereby. Borrower
warrants und represents that all Collateral now is, and that all
replacements :hereof, substitutions therefor or additions thereto
will be, froe .and clear of liens, encumbrances or security
interests of othars, except as to the Permitted Exceptions.

. B. ' Borruwer warrants that [i] Borrower's - (that is,
"pebtor's") name, ideutity, and principal place of business are as:
referred to in Paragragh .05 and in the first paragraph of this
Mortgage, [ii] Borrower (that is, "Debtor") has been using or
operating under said name jand identity without change aince
, 199, anda {iii] the location of all tangible
collateral is upon the Land. Porrower covenants and agrees that
Borrower will furnish Lenders with notice of any change in the
matters addressed by clauses [i] oriii] of this Subparagraph 1.7B
within thirty (30) days of the effeciive date of any such change, .
and Borrower will promptly execute auy financing statements or
other instruments deemed necessary by Lenders to prevent any filed
financing statement from becoming mislzaling or losing ite
perfected status. :

. Ce SOME OF THE ITEMS OF PROPERTY DLSCZRIBED HEREIN ARE
GOODS THAT ARE OR ARE TO BECOME FIXTURES RELATED 10 THE REAL ESTATE
DESCRIBED HEREIN, AND IT IS INTENDED THAT, AS TO TIOSE GQODS, THIS
MORTGAGE AND SECURITY AGREEMENT SHALL BE EFFECTIVE AG A FINANCING
STATEMENT FILED AS A FIXTURE FILING FROM THE DATE OF IT5 ¢*LING FOR
RECORD IN ‘THE REAL ESTATE RECORDS OF THE COUNTY IN WHICH FHE LAND
1S LOCATED. Information concerning the security interest . cusated
by this instrument may be obtained from the Lenders, as "Sacured
Party," or Borrower, as "Debtor," at their respective mailing
addresses set out in Paragraph 3.5 hereof.

D. Borrower further covenants and agrees that all of
the aforementioned personal property shall be owned by Borrower and
shall not be the subject matter of any lease or other instrument,
agreement or transaction whereby the ownership or beneficial
interest thereof or therein shall be held by any person ar entity
other. than Borrower, except to the extent Lenders consent in
writing to any lease of any of such property, which consent may be
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withheld or delayed in Lenders' sole discretion; nor shall Borrower
create or cause to be created any security interest covering any
such property, other than [i] the security interest created herein
in favor of lLenders, [ii] the rights of tenants lawfully occupying

the Property pursuant to leases approved by lLenders, and {iii] the
Permitted Exceptions.

1.8 Further Assurances: BAfter-Acquired Property. At any
time, and from time to time, at Borrower's expense and .upon regquest
by Lenders, Borrower shall make, execute and deliver or cause to be
made, executed and delivered, to Lenders and, where appropriate,
cause to be recorded and/or filed and from time to time thereafter
to be rr~recorded and/or refiled at such time and in such offices
and placer as shall be deemed desirable by Lenders, any and all
such other ¢nd further deeds to secure debt, mortgages, deeds of
trust, security agreements, financing statements, continuation
statements, 1.struments of further assurances, certificates and

other documents a2s may, in the reasonable opinion of Lenders, be-

necessary or des.irable in order to effectuate, complete or perfect,
or to continue and preserve, ({i] the obligations of Borrower
described in the Notz and under this Mortgage and [ii] the lien of
this Mortgage as a firs% and prior lien upon and security interest
in and to all of the Preoperty, whether now owned or hereafter
acquired by Borrower, suojsct only to the Permitted Exceptions.
Upen any failure by Borrower ao to do, Lenders may make, execute,
record, file, re~record and/ur >rafile any and all such deeds to
secure debt, mortgages, deeds of trust, security agreements,
financing statements, continuacion statements, instruments,
certificates and documents for and in the name of Borrower, and
Borrower hereby irrevocably appoliits. lenders the agent and
attorney-in-fact of Borrower so to d5/ . The lien and security
interest hereof shall automatically attach, without further act, to
all after-acquired property attached t3 2nd/or used in the
operation of the Property or any part thereof, to the extent

permitted by law.

1.9 Expenses. Borrower shall indemnify Ienders and hold
Lenders harmless from and against, and pay or reimburse Lenders,
upon demand therefor, for all reasonable attorneys! fecs, nosts and
expenses incurred by Lenders in any suit, action, legal proceeding
or dispute of any kind in which Lenders are made a party oc anpears
as a party plaintiff or defendant; affecting the Indebtednets, this
Mortgage, or the interest created herein, or the Property,
including, without limitation, any foreclosure proceedings, any
condemnation action involving the Property, any federal bankruptcy
proceeding or state insolvency proceeding invelving the priorities
or rights of creditors, any action to protect the security hereof,
or any action or proceeding commenced by governmental authority
with respect to the storage, disposal or clean-up of toxic or
Hazardous Materials on, under or about the Property; and any such
amounts pald by Lenders shall be added to the Indebtedness secured
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by the lien of this Mortgage and shall bear interest from and after
the date when paid at the default rate in effect under the Note.

-+ 1.10 Suybrogation. To the full extent of the Indebtedness,
ILenders are hereby subrogated to the liens, claims and demands, and
to the rights of the owners and holders of each lien, claim, demand
and other encumbrance on the Property which is paid or satisfied,
in whole or in part, out of the proceeds of the Indebtedness, and
the respective liens, claiws, demands and other encumbrances shall
be, and each of them is hereby, preserved and shall pass to and be
held by Lenders as additional collateral and further security for
the Indebtedness, to the same extent they would have been preserved
and would have been passed to and held by lLenders had they been
duly and lugally assigned, transferred, set over and delivered unto
Lenders by arzignment, notwithstanding the fact that any instrument
providing pvhlic notice of the same may be satisfied and cancelled
of record.

1.11 gfeyr o e Property: Seconda inancing.

‘ A. The identity and expertise of Borrower were and
continue to be materiat circumstances upon which Lenders have
relied 'in connection with, and which constitute valuable

" consideration. to Lenders {c¢r, extending the Indebtedness to

Borrower, and any change 1ip such identity or expertise could
materially impair or jeopardize tie security for the payment of the
Indebtedness. Borrower covenant: and agrees with Lenders, as part

of the consideration for extending the Indebtedness to Borrower,

that without lLenders' prior written c<rnsent, Borrower shall not,

voluntarily or by operation of law: [3] sell, transfer, convey,

pledge, encumber, "assign or otherwise nvrothecate or dispose of,
all or any part of the Property or any interxest therein whether or
not as collateral security for any other chligation of Borrower;

- [il] (if Borrower is a corporation, partnershin, trust, or other
entity) sell, transfer, encumber or otherwise dispose of voting.

control or more than fifty percent (50%) of the financial interest
in Borrower or change its general partners; nox' [iii] cause or
permit any junior encumbrance or lien to be placed on the Property
or .other security for the Indebtedness. Any purportea-iransaction
in violation of the foregoing shall be void and shali entitle
Lenders to declare the entire Indebtedness immediately ‘dve and
payable without notice or demand.’ Such consent may be given or
withheld by Lenders in their sole discretion and may be conditioned
upon payment to Lenders of a fee for processing the request for
consent and other administrative costs incurred in connection
therewith, and/or an increase in the rate of interest on the unpaid
balance of the Indebtedness to a then current market rate, and/or
a change in the term of the Note, and/or other changes in the terms
of the Loan Documents, all of which Borrower hereby adgrees are
reasonable conditions to the approval of any such transfer. In all
events, if Lenders consent to any such sale, transfer, conveyance,
pledge, encumbrance, assignment, hypothecation or disposition, at
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the option of Lenders the manager of the Property shall remain the
same before and after the transfer and the transfereée shall be a
creditworthy person or entity of sound financial reputation.

B. The consent by Lenders to any sale, transfer,
conveyance, pledge, encumbrance, assignment, creation of a security
interest in or other hypothecation or dispositiocn of the Property
or the beneficial interests of Borrower shall not be deemed to
constitute a novation of the Indebtedness or a consent to any
further sale, transfer, pledge, encumbrance, creation of a security
interest or other hypothecation or disposition, or to waive
Lenders’ right, at its option, to exercise its remedies for
default, without notice to or demand upon Borrower or to any other
person or eatity upon any such sale, transfer, pledge, encumbrance,
creation oi ‘¢ security interest in or other hypothecation, or
disposition ‘o which Lenders shall not have consented.

1,12 Limit. _on Interest.. If from any circumstances
whatsocever, fulfiilment of any provision of this Mortgage, the Note
or any other Loan Sriument, at the time performance of such.
provision shall be due-shall involve transcending the limit on
interest presently prescribed by any applicable usury statute or
any other. applicable lavw,. with regard to obligaticns of like
character and amount, then Leuders may, at their option [i] declare
the entire Indebtedness secured hereby, includlng interest and
Deferred Interest, if any and ali other sums owing, due and payable
ninety (90) days following writinn notice from Lenders, without
prepayment premium, [li] reduce the ohligations to be fulfilled to
such limit on interest, or {iii) apply the amount that would exceed -
such -limit on interest to the reduction of the outstanding
principal balance of the Note, and not %4 tha payment of interest,
with the same force and effect as though Berrower had specifically
designated such sums to be so applied to prircival and Lenders had
agreed to accept such extra payment(s) -85 - a premium-free
prepayment, so that in no event shall any exaciion be possible
under the Note or Mortgage, that is in excess of (the applicable
limit on interest. It is the intentlon of Borrower ahi lenders not
to create any obligation in excess of the amount allcwable by
applicable law. The provislons of this paragraph shall control
every other prov151on of this Mortgage, and any provisica of the
Loan Documents in conflict with this Paragraph 1.12,

1,13 ce ' £ _ 0 e ts by Borro
Borrower covenants and agrees that, if it shall default in the
payment of any tax, lien, assessment, or charge levied or assessed
against the Property; in the payment of any utility charge, whether
public or private; in the payment of any insurance premium; in the
procurement of insurance coverage and the delivery of the insurance
policies required hereunder; or in the performance or observance of
any other covenant, condition or term of this Mortgage, then
lLenders, at their option, but without obligation and without
notice, may pay, perform or observe the same, and all payments made
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or costes incurred by Lenders in connection therewith shall be
secured hereby and shall he, without demand, immediately repaid by
Borrower to Lenders with interest thereon, f{rom the date such
payment is made or expense is incurred by Lenders to the date
lenders are reimbursed therefor, at the default rate provided in
the Note. lenders shall be the sole judge of the legality,
validity and priority of any such .tax, lien, assessment, charge,
c¢laim and premium, of the necessity for any such actions and of the
amount necessary to be paid in satisfaction thereof. sSubject to
the rights of Tenants under approved Leases, Lenders are hereby
empowered to enter and to authorlze others to enter upon tha
Property or any part thereof for the purpose of performing or
observing any such defaulted covenant, condition or term without
thereby kecaming liable to Borrower or any person in possession of
any porticm -of the Property holding under Borrower. Borrower
expressly ackrowledges and agrees, however, that notwithstanding
anything contairs? in this Paragraph 1.13 to the contrary, Lenders.
shall not be onki’adated under this Paragraph 1.13 to incur any
expense or to perform any act whatsoever. Borrower further
acknowledges that ' rn¢o performance by Lenders of Borrower's
obligations shall cure Burrower's default or release Borrower from
those or any other ocbligations under this Mortgage. Borrower
hereby indemnifies Lenders against any and all costs, liabilities
or damages, arising from or L» any way related to the performance
of Borrower's obligations by lenders. ' ‘

1.14 Assignment of Leases ani Rents.

A. As additional collatera) and to further secure the
Indebtedness and other obligations ©o{ Borrower, Borrower does
hereby absolutely, presently and irievocably assign, grant,
transfer, and convey to Lenders, their successors and assigns, all
of Borrower's right, title, and interest i to, and under all
leages, subleases, tenant contracts, rental agrcements, franchise
agreements, management contracts, construction contracts and other
contracts, licenses and permits, map approvals and conditional use
permits, whether written or oral, now or hereafter affzcting all or
any part of the Property, and any agreement fcr *‘ke2 use or
occupancy of all or any part of said Property which may vave been
made heretofore or which may be made hereafter, includine any and
all extensions, renewals, and modifications of the foregoiny and
guaranties of the performance or obligations of any tenants
thereunder, and all other arrangements of any sort resulting in the
payment of money to Borrower or in Borrower becoming entitled to
the payment of money for the use of the Property or any part
thereof whether such user or occupier. is tenant, invitee, or
licensee (all of the foregoing hereafter referred to collectively
as the "leases" and individually as a "Lease", and said tenants,
invitees, and licenseas are hereafter referred to collectively as
"penants" and individually as "Tenant" as the context requires),
which Leases cover all or portions of the Property; together with
all of Borrower's right, title, and interest in and to all income,
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rents, issues, royalties, profits, rights and benefits and all
Tenants® security and other similar deposits derived with respect
to the Leases and with respect to the Property, including, without
limitation, all base and minimum rents, percentage rents,
additional rents, payments in lieu of rent, expense contrilmtions,
and other similar such payments (hereafter collectively referred to
as "Income®}, and the right to collect the same ag they become due,
it being the intention of the parties hereto to establish an
absolute transfer and assignment of all of the Leases and the
Income, and not just to create a security interest.

B. Borrower hereby represents, warrants, and agrees as
follows:

[1] Borrower is the sole holder of the landlord's
interest 1mder the Leases, is entitled to receive the Income
from the Trses and from the Property, and has the full right

. to sell, aseiqn, transfer, and set over the same and to grant
. to and confer upon Lenders the rights, interests, powers, and
authorities herein granted and conferred;

[2] Boriowar has made no pledge or assiqnment'of
the Ieases or Income  prior to the date hereof, and Borrower
shall not, -after the Jats hereof, make or permlt any such

pledge or assignment;

\

{3] Borrower has neither done any act nor failed to
do any act which might prevenc fanders from, or limit Lenders
in, acting under any of the provicsions of this Mortgage;

i4] The Leases are valid -enforceable, and in full
force and effect, and Borrower has delivered to Lenders a
true, complete, and correct copy of all I<ases with respect to
the Property or any part thereof; '

: [5] All Leases provide . for rental to be paid
monthly, in advance, and Borrower has not accegtes, and shall
not, after the date hereof, accept or permit payment of rental
or other Income under any of the Leases for more thar one (1)
month in advance of the due date thereof;

[6] No security deposit has been made by any Tenant
under any Lease eXcept as set forth in such lease;

[7] To the best of Borrower's knowledge, there
exists no default or event of default or any state of facts
which would or could, with the passage of time or the giving
of notice, or both, constitute a default or event of default
on the part of Borrower or by any Tenant under the terms of
any of the Leases; :
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(8] Neither the execution and delivery of this
Mortgage or any of the Leases, nor the performance of each and
every covenant of Borrower under this Mortgage and the Leases,
nor the satisfaction of each and every condition contained in
this Mortgage, conflicts with, or constitutes a breach or
default under, any agreement, indenture, or other instrument
te which Borrower is a party or is subject, or any law,
ordinance, administrative requlation, or court decree which is
applicable to Borrower;

. [2] No action has been brought or, to the best of
'Borrower's knowledge, 'is threatened, which would interfere in
any -w#ay with the right of Borrower to execute this Mortgage
and ‘porform all of Borrower's obligations contained in this
Mortgau~ and in the leases; and

r30] Nelther this Mortgage nor the exercise of
rights bereurder shall be deemed to make Lenders a mortgagee
in possession.

C. Borrower hereby covenants and agrees as follows:

[1] Borrower shall {[A] fulfill, perform, and
observe each and every raterial condition and covenant of
landlord or lessor conta.ned in each of the Leases; [B] give
prompt notice to Lenders of any claim of default under any of
the Leases, whether given by 7 Tenant to Borrower, or given by
Borrower to a Tenant, together with a complete copy of any
such notice; [C] at no cost or sanpense to Lenders, enforce,
short of termination, the performadre and observance of each
and every material covenant and coniition of the Leases to be
performed or observed by the Tenants thereunder; [D] if so
requested by Lenders, diligently and in oond faith enforce the
Leases and all remedies available to Eolrower against the
Tenants in the event of default under any lLes== by any Tenant;
[E] if so requested by Lenders, diligently anc .in good faith

appear in and defend any action arising out of,  or in any

manner connected with, any of the Leases, or the obligations
or liabilities of Borrower as the landlord thereurder, or of
the Tenant or any guarantors thereunder; and {F) exeuiie such
.additional documents as Lenders may require to evidence and
confirm such Mortgage;

{2] Borrower shall not, without the prior written
consent of Lenders, [A] enter into any lease of all or any
part of the Property; [B] modify, amend, or alter, or agree to
the modification, amendment, or alteration of any of the
leases; [C] terminate the term, accept the surrender of, or
otherwise cancel any of the Leases; [D] waive or release any
Tenant from the performance or cobservance by such Tenant of
any obligation or condition of any of the Leases; [E] permit
the prepayment of any rents under any of the Leases or other
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Income for more than one (1) month prior to the due date
thereof; [F] discount any future accruing rents undexr the
leases or other Income; [G] glve any consent to any assignment
or sublease by any Tenant under any of the Leases; {H] grant
any rental concessions in connection with any of the Leases;
or [I] assign its interest in, to, or under the lLeases or
Income to any person orxr entity other than Lenders; and any
attempt to vioclate the provisions of this Subparagraph -
[2] shall be void;

B R,

. [3] Borrower shall provide Lenders with a fully-
exncutad original counterpart or certified copy of each lease,
zaandment, modification or alteration thereto and guaranties

theceaf;

{4) Borrower shall take no action that will cause
or permit the estate of any Tenant under any of the lLeases to
merge with the interests of Borrower in the Property or any
portion theoceof;

[6] Gdorrower shall protect, indemnify, and hold
Lenders harmless from and against all 1liabilities,
obligations, claims, 'damages, penalties, causes of action,
costs, and expenses (including, without limitation, attorneys!
fees and court costs) liposed upon or incurred by lLenders by
reason of this Mortgagr oY in exercising, performing,
enforcinyg, or protecting 1ts xights, title, or interests set
forth herein, and any claim o demand whatsoever which may be
asserted against Lenders by rexrcn of any alleged obligation
or undertaking to be performed ox uischarged hy Lendere under
this Mortgage;

[6] Borrower shall not do, ol fail to do, any act
if such action or fallure would constituuvz.a violation of any
of the leases or guaranty of any lLease, or commit any act or
omission that may create in any Tenant a risht to cease or
reduce payment of rent or terminate its Lease or guaranty of
any lLease or otherwise affact or impair the beynefits of this
Mortgage;

{7] Borrower shall authorize and direct, and does
hereby authorize and direct, each and every present ana-ruture
Tenant of the whole or any part of the Property to pay all
rental to lenders. The rents received by Lenders shall be
applied to the monthly debt service on the Note and any amount
exceeding the required debt service shall be refunded to
Borrower within seven (7) business days of receipt.

[8] Borrower shall require that each Tenant under
its lLease or any guarantor of such Lease shall execute an
estoppel certificate and attornment agreement with Lendexs, in
form and content acceptable to Lenders; and
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Iy {9] Borrower shall furnish to Lenders, within ten
7 (10) days after a request by lLenders to do so, a written
i affidavit sworn to and signed by Borrower setting forth the
‘rent roll informatian specified in Paragraph 1.16 hereof, and
stating whether any defauwlts, off-sets or defenses exist or
: are claimed under or in connection with any of said Leases.
- Any and all lLeases affecting the Property shall provide for
oo the giving by the tenants thereunder of certificates with
' raspect. to the status of such Leases and Borrower shall
exercise Borrower's right to request such certificates within
five (5) days of any. demand therefor by Lenders.

D, Borrower -recognizes and agrees that this Mortgage -

constitute: an absolute transfer, and present and current
assignment, 2f all lLeases and Income and that all Income shall be

paid directliy ‘o Lenders.

i E.  Upnn payment in full, as determined solely by
R londers, to Lenders in good-and sufficient funds satisfactory in
N all respects to Lenders of all amounts due under each of the Loan
. Documents and the satisfxction, as determined solely by Lenders, of
"jf all terms, covenants, aild vonditions of each of the Loan Documents,

Lenders shall cancel this Mortgage.

}
- F. Borrower acknowledges that this instrument is an
' absolute transfer and assignmerc of all leases and the Income to
S - Lenders. Upon termination, as determined by lenders, of Borrower's
. obligations to Lenders as set out-ia the Loan Documents, Lenders
! shall relinquish its rights te the fcases and Income and return
sald rights granted by this instrument <o Borrower.

. G. Each Lease pertaining to the Property, or any part
thereaf, shall provide (or if such lLease does unt so provide, shall
be deemed to provide) that, in the event oy the enforcement by
Lenders of the remedies provided by law or by tliis Mortgage, the
Tenant thereunder will, upon request of Uenders oy any ¢ther person
or entity succeeding to the interest of Lenders as & recult of such
enforcement, automatically attorn to and become the tenant of
Lenders or said successor in interest, without change ir inie terms
or other provisions of said Lease; provided, howevar; that
[1] neither Lenders nor any such successor in interest shall be
bound by [A] any payment of rental, additicnal rental or other
income for more than one (1) month in advance, or {B} any amendment
or modification of said lLease, made without the express written
consent of lLenders or sald successor in interest; [i11] neither
lenders nor such successor in interest will be liable for [A] any
act or omission or warranties of any prior landlord (including
Borrower), or ([B] the breach of ‘any warranties or obligations
relating to construction of Improvements on the Property or any
Tenant finish work performed or to have been performed by any prior
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landlord (including Berrower}, or [C] the return of any security L
deposit, and [iii] neither Lenders nor such successor in interest &g
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shall be subject to any offsets or defenses which the Tenant might
have against any prior landlord (including Borrower). Each lease
pertaining to the Property shall also provide (or if such Lease
does not so provide, shall be deemed to provide) that, upon reguest
by said successor in interest, the Tenant thereunder shall deliver
an instrument confirming such attornment, and that such Tenant
shall give lLenders notice of any claim of Borrowar's default and a
reasonable opportunity to cure such default.

H. Notwithstanding any. other provisions of this
mortgage, Borrower shall not hereafter enter into any .Lease without
the prior written consent of Lenders, which consent may be granted
or witithnld in Lenders' sole discretion, and even if Lenders'
consent & obtained, only upon the following conditions: [1] each
such Leas« shall contain a provision that the rights of the parties
thereunder ara expressly subordinate to all of the rights and title
of Lenders under this Mortgage: [ii] each such Lease shall contain
a provision wherzry the parties thereunder expressly recognize and
agree that, notwiinstanding such subordination, Lenders may sell
the Property :in th¢ »anner provided herein, and thereby, at the
option of Lenders, Sel) the same subject to such lLease; and
(iii] at or prior to che time of execution of any such lLease,
Barrower shall, as a condition to such execution, procure from the
other party or parties therat> an agreement in favor of Lenders, in
form and substance satisfactn:y to Lenders, under which such party
or parties agree to be bound by the provisions herecf, regarding
the manner in which Lenders may foreclose under this Mortgage. At
Lenders! option any Lease may bhe iaquired to be made superior to
Lenders' lien under this Mortgage. '

1.15 [Estoppel Affidavits.  Borrcwer, upon ten (10} days'’
prior written notice, shall furnish Lendels,a written affidavit,
sworn to and signed by Borrower, setting- Zorth [i] the unpaid
principal of, and interest on, the Indebtedreus, [ii] whether or
not any off-sets or defenses exist against srch principal and
interest, [iil] whether or not any "default" or "event of default®
(or any fact or circumgtance that, with lapse of time or notice, or
both, would constitute a "default" or Yevent of default') exists
under any of the Loan Documents, and [iv] the then state ‘of facts
relative to the condition of the Property.

1.16 Books, Records, Accounts and Monthly Reports. " Burrower
shall keep and maintain, or shall cause to be kept and maintained,

at Borrower's cost and expense, proper and accurate books, records

and accounts reflecting all items of income and expense in
connection with the operation of the Property and in connsction
with any services, equipment, or furnishings provided in connection
with the operation of the Property. Lenders and Lenders' agents,
accountants and attorneys shall have the right from time to time at
all times during normal business hours to examine such books,
records and accounts at the office of Borrower or such other person
or entity maintaining such book«, records or accounts and to make
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copies or extracts thereof as Lenders shall desire and to discuss
Borrower's affairs, finances and accounts with Borrower and with
the officers and principals of Borrower, at such reasonable times
as may be requested by Lenders, Borrower shall furnish to Lenders
annually within ninety (90) days after the end of Borrower's fiscal
year, at Borrower's expense, a statement of the operation of the
Property for such fiscal year showing in detail all revenues

derived from rents, profits and all other sources, and all expenses -

and disbursements made in connection with the Property, annual
comparative balance sheets, profit and loss statements, and all

- gupporting schedules covering the operation of the Property,

together with a rent roll for the Property containing, -at a
minimum. the names of all tenants and guarantors of any Leases, the
rentable sijuare footage of each leased space, a schedule of past-
due rents, dutes of cccupancy, terms of the lLeases, base rents and
base rents ofr rentable square foot, .additional rent, rental
concessions, sacurity deposits, lease commissions outstanding, and
renewal options under the Leases. All the foregoing statements

shall be certified Ly Borrower's principal financial or accounting
officer. In the event it deems necessary from and after any

uncured default, Lenders may require that any such statements shall
be audited and/or prepared and certified by an independent
certified public accountarc) selected or approved by Lenders. All
of the foregoing financial rntatements shall fairly and accurately
present the financilal conditicon of the subject thereof as of the
dates  thereof and shall be ceitified by Borrower's principal
financial or accounting officer. Jn the event that Borrower shall

refuse or fail to furnish any sta*urent as aforedescribed, or in

the event such statement shall be iraccurate or false, or in the
event of failure of Borrower to .pérmit Ienders or their
representatives to inspect the Propertz-or the said books and
records, such acts of Borrower shall be 2 azafault hereunder and
Lenders may proceed in accordance with tho rights and remedies

afforded it under the provisions hereof.

1,17 Hazardous Materials.

A. Horrower represents and warrants that no Hazardous
Materials exist on, under or about the Property or, to tnu best of
Borrower's knowledge after diligent inquiry, have been trinsported
to or from the Property or used, generated, manufactured, stried or
disposed of on, under or about 'the Property, and the Property is

not in violation of any federal, state or local law, ordinance or:

regulation relating to industrial hygiene or the environmental
conditions on, under or about the Property, including, without
limitation, soil and groundwater conditions, Hazardous Materials
shall include; [i] oil, flammable substances, explcsives,
radiocactive materials, hazardous wastes or substances, toxic wastes
or subgstances or any other materials or pollutants which pose a
hazard to the Property or to persons on or about the Property,
cause the Property to be in violation of any local, state or
federal law or regulation, -or are defined as or included in the
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definition of T"hazardous substances", "hazardous wastes”,
"hazardous materials®", ‘“toxic substances", ‘'contaminants”, .
r*pollution”, or words of similar import under any applicable local,
state or federal law or under the regulations adopted or
publications promulgated pursuant thereto, including, but not
limite@ to: [A] the Comprehensive Environmental Response,
Compensation and Liability Act of 1980, as amended. 42 U.S5.C.
§9601, et seq.; [B] the Hazardous Materials Transportation Act, -as
amended, 49 U.S.C. §1801, et seg.; [C] the Resource Conservation
and Recovery Act, as amended, 42 U.5.C. §6901, gt geq.; and [D]
regulationa adopted and publications promulgated pursuant to the.
aforesaid laws: [il] asbestos in any form which is or could become
friablz, urea formaldehyde foam insulation, transformers or other
equipment which contain dielectric f£luid containing levels of
polychloripated biphenyls in excess of fifty (50) parts per
million; i34} underground storage tanks; and ([iv] any other
chemical, matei’al or substance, exposure to which is prohibited,
limited or regulatved by any governmental authority or may or could
pose a hazard to the health and safety of the occupants of the
Property or the owners and/or occupants of property adjacent to or
surrounding the Propertv. As used in this Mortgage, the term
"Hazardous Materials l:w" shall include laws, rules, regulations,
gtatutes, and requirementis pertaining or relating to Hazardous
Materials. .

B, Borrower shall, at its sole cost and expense,
prevent the imposition of any lien against the Property for the
cleanup of any Hazardous Materia), and shall comply and cause
{1] all Tenants under any Lease or urncupancy agreement affecting
any portion of the Property, and [ii] 20y other person or entity on
or occupying the Property, to comply wirh all federal, state and
local laws, regulations, rules, ordinances and policies concerning
the envirenment, health and safety and relating to the presence,.
generation, use, handling, transport, proesnetion, disposal,
dischaxrge or storage of Hazardous Materials in  on or about the
Property. Without limiting the generality of the foregoing,
Borrower represents, covenants and agrees that the Property does
not and will not contain any Hazardous Materials. Barrcwer hereby
grants to Lenders, their agents, employees, consultints and
contractors an irrevocable license to enter upon the Prozsrty and
to perform such tests on the Property as are reasonably necassary
in lenders' sole discretion to conduct’ an investigation and/or

review.

C. Borrower shall promptly take any and all necessary
remedial action in response to the presence, storage, use,
disposal, transportation or discharge of any Hazardous Materlals
on, under or about the Property: provided, however that Borrower
shall not, without Lenders' prior written consent, take any
remedial action in response to the presence, generation, use,
handling, transport, production, disposal, discharge or storage of
any Hazardous Materials on, under, or about the Property, nor enter

29




 UNOFFICIAL COPY




, .‘UNOFFICIALCOY

into any settlement agreement, consent decree, or other compromise
in respect to any claims, proceedings, lawsuits or actions,
completed or threatened pursuant to any Hazardous Materials laws or
in connection with any third party, if such remedial action,
settlement, - consent or compromise mnight, in Llenders'® sole
determination, impair the value of ILenders'® security hereunder;
Lenders' prior consent shall not, however, be necessary .in the
event that the presence, generation, use, handling, tranaport,
production, disposal, discharge or storage of Hazardous Materials
on, under, or about the Property either [i) poses an immediate
threat to the health, safety or welfare of any individual, or
[11] is of such a nature that an immediate remedial response is
necessary and it is not possible to obtain Lenders' consent prior
to under’iaking such action. In the event Borrower undertakes any
remedial accion with respect to any Hazardous Materials on, under
or about the ¥roperty, Borrower shall immediately notify Lenders of

any such remedial action, and shall conduct and complete such -

remedial action’ AJ in compliance with all applicable federal,

state and local laws, regulations, rules, ordinances and.policies,

[B] to the satisfacvion of Lenders, and [C] in accordance with the
orders and directives of oll federal, state and local governmental
anthorities, :

D. Borrower shzll protect, defend, indemnify and hold
Lenders, their parent corporat.ion, subsidiaries and affiliates and
gach of their directors, officers, employees and agents, and any
successors to Lenders! interest 4in the Property, and any other
person or entity who acquires any pnrtion of the Property at a
foreclosure sale, by the recelpt of a-dzed in lieu of foreclosure,
or otherwise through the exercise of Ilsnders' rights and remedies
under the Loan Documents, and any successors to any such other
person or entity, and all directors, office’s, employees and agents
of all of the aforementioned indemnified partiez, harmless from and
against any and all claims, proceedings, lawsuits, liabilities,
damages, losses, fines, penalties, judgments, 4wards, costs. and
expenses (including, without limitation, attorneys' fees and costs
and expenses of investigation} which arise out of or »<late in any
way to any presence, generation, use, handling, transport,
production, disposal, discharge or storage of any’ hazardous
Materials in, on or about the Property whether by Borrowes or any
Tenant . or any other person or entity, including, without
limitation: [i) all foreseeable and all unforeseeable conseguential
damages directly or indirectly arising out of [A] the presence,
generation, use, handling, transport, production, disposal,
discharge or storage of Hazardous Materials by Borrower, any prior
owner or operator of the Property, or any person or entity on or
about the Property, or [B] any residual contamination affecting any
natural resource or the environment, and [ii] the costs of any
required or necessary repair, cleanup, or detoxification of the
Proparty and the preparation of any closure or other required plans

(all such claims, proceedings, lawsuits, 1liabilities, losses,.

fines, penalties, costs, damages, and expenses referred to in this
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Paragraph 1.17D hereafter referred to as "Expenses"). The
foregoing indemnification obligations of Borrower shall survive
satisfaction of the Mortgage, and any foreclosure hereunder or a
deed in lieu of foreclosure. In addition, Borrower agrees that in
the event any Hazardous Material is caused to be removed from the
Property by Borrower, Lenders, or any other person or entity, the
number assigned by the Envircnmental - Protection Agency to such
Hazardous Material shall be solely in the name of Borrower and
Borrower shall assume any and all liability for such removed
Hazardous Material., 1In the event l.enders pay any Expensea, such
Expenses .shall be additional Indebtedness secured hereby and shall
becone irmediately due and payable without notice and with interest

. thereor. 2. the default rate specified in the Note.

E.. In the event that Borrower shall fail to timely
comply with the provisions of this Paragraph 1.17, Lenders way, but
"gshall not be cpligated to, either [i]) declare that an event of
" default shall have occurred, and/or {ii] in addition to any rights.
granted to Lenders hereunder, do or cause to be done whatever is
necessary to cause thn Property to comply with the applicable law,
rule, regulation or order, and the cost thereof shall be additiocnal
Indebtedness secured hereby, and shall become immediately due and
payable without notice and with interest thereon at the default
rate gpecified in the Note, Bnrrower shall give Lenders and their
agents and employees access to the Property for the purpose of
effecting such compliance and hezehy specifically grants to Lenders
an irrevocable 1license, effective [x) immediately if, in the
opinion of Lenders, irreparable Jarm to the environment, the
Property, or persons or material ancunts of property is imminent,
or [y] otherwise, upon expiration of cheapplicable cure period, to
do whatever necessary to cause the Property to so comply,
including, without limitation, to enter tie Property and remove
therefrom any Hazardous Materials. Borrower sliall pay or reimburse
Lenders for any and all loss, cost, Qamage an.i zxpense (inciuding,
without limitation, attorneys' fees and cos%s incurred in the
investigation, defense and settlement of claims) that Lenders may
incur as a result of or in connection with the assertion against
Lenders of any claims relating to the presence or removal of any
Hazardous Material, or compliance with any federal, state or local
laws, rules, regulations or orders relating theretc, and the
amount (s} thereof shall be additional Indebtedness secured hereby
and shall become immediately due and payable without notice and
with interest thereon at the default rate specified in the Note.

1.18 ERISA. Notwithstanding any other provision in this
Mortgage ta the contrary, under nc circumstances shall Borrower
transfer any interest in the Property, directly or indirectly, to
an employee benefit plan covered under Title I, Part 4 of the
Employee Retirement Income Security Act of 1974, as amended
("ERISA"}, or Section 4975 of the Internal Revenue Code of 1986, as
amended ("IRC"), unless, prior to any such transaction, Lenders
obtains written representations from the employee benefit plan and
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Borrower, satisfactory to Lenders, that the employee benefit plan
has an exemption from the prohibited transaction provisiona of
Section 406 of ERISA and Section 4975 of the IRC which would apply
to this loan.if Lenders are a "party in interest" or a "disgqual-
ified person® either at the time of such transaction or if Lenders
should become a "party in interest" or a "disqualified person“
anytime thereafter during the term of this loan.

ARTICLE 2
2.1 Events_of Default.

The terms "Default,'" "default," "Event of Default" or
®*avent of deZault," wherever used in this Mortgage, shall mean any
one or more of the following events:

[1]  Failure by Borrower to pay any installiment of
principal ¢ir irterest under the Note or other indebtedness
secured by thiu Ur;tgage, or any other sum that may be due and
payable under any of the Loan Documents, within ten (10) days
'from the date of wriiten notice by Lenders:

(2] Any trarsZer under Paragraph 1.11 to which
Lenders shall not have {irst consented in writing;

[3] An event shall occur which under the specific
terms of Paragraph 1.5 shall-cive the Lenders the option to
accelerate the maturity of the JSuidebtadness;

[4] Failure by Borrowerx 2uly to observe or perform

any other term, covenant, cecnditior or agreement of this
Mortgage within thirty (30) days after-wiitten notice of such

failure; provided, however, if such failure cannot be cured.

within such thirty (30) day period, then frilure by Borrower
to commence the curing thereof within such +hirty (30) day
period and diligently to prosecute such curinyg to completion
within a reasonable time thereafter;

{5] The fact that any representation or warranty of
Borrower containaed in this Mortgage or in any otheg, Loan
Document proves to be untrue or misleading in any respect as
of the time made or as of any subsequent time prior to the
satisfaction in full of all of the Indebtedness;

[6] The occurrence of any Default, default, event

of default or Event of Default under any of the other Loan
Documents; :

_ {7) The f£iling of any federal tax lien against the
. Property, subject to the right to contest set forth in

Exhibit D to this Mortgage.
i2
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;@ ' (8] The filing by Borrower, any principal of
@ Borrower, or any endorser or guarantor of the Note, of a
i voluntary petition in bankruptcy pursuant to any federal,
& state or other statute, law or regulation relating to

bankruptey, insoclvency or other relief for debtors (hereafter
_ referred to collectively as "Bankruptcy Law"} or the issuing
: of an order for relief against Borrower, any principal of
‘ Borrower, or any endorser or guarantor of the Note under any
such Bankruptcy law, or the filing by Borrower, any principal
; - of Borrower, or any endorser or guarantor of the Note of any
5 petition or answer .seeking or acquiescing in ' any
' reorganization, arrangement, composition, readjustment,
liuidation, dissolution, or similar relief for itself under
any present or future Bankruptcy Law; -

[9] Borrower's or any of its principal's, Lenders’
or any ‘of its principalts, or any such endorser's or
] guarantor ‘s’ seeking or consenting to or acquiescing in the.
! ‘ appointment >{ any trustee, custodian, receiver, or liguidator
; of Borrower, a principal, any such endorser or guarantor, Qr
' of all or any swupstantial part of the Property or of any or
! all of the income, rents, revenues, issues, earnings, profits
or  income therecof nr of any other property or assets of
Borrower, any principal of Borrower, or endorser or guarantor;
or the making by Borrowsr, or endorser or guarantor of any
o general aasignment for the benefit of creditors, or the
; admission in writing by Boyrrower, or endorser or guarantor of
f its inability to pay its deb*s generally as they become due,
‘or the commission by Borrower, cr-endorser or guarantor of any
act providing grounds for the entry of an order for relief
under any Bankruptcy Law; -

{10) Failure to cause the dismissal of any
involuntary petition in bankruptcy brougnt against Borrower,
any principal of Borrower, Lenders, any priicipal of Lenders,
, or any endorser or guarantor of the Note within sixty (60)
Sy calendar days after the same is filed but in-any event prior
R to the entry of an order, judgment, or decree avproving such
R petition; :

‘ (11] The Property is subjected to waste, or 2ll or
o any part thereof is removed, demolished, or altered without
‘ the prior written consent of Lenders: '

' {12] Borrower, any principal of Borrower, or any
‘: endorser or guarantor of the Note (if a corporation) is
- liquidated or dissolved or its charter expires or is revoked,
or Borrower, or such endorser or guarantor (if a partnership
or business association) is dissolved or partitioned, or
Borrower, or such endorser or guarantor (if a trust) is
terminated or expires;

~6
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[13] Subject to the right to contest set forth in

Exhibit D to this Mortgage, the filing by any person or entity
of any claim in any legal or equitable proceeding challenging

~ the first priority lien of this Mortgage, subject only to the
. Permitted Exceptions:;

{14] Without the prior written consent of Lenders,

Borrower enters into, or terminates or cancels any agreement

pertaining to management of the Property; amends or modifies
any such management. agreement, or consents to any such
amendment or modification, without Lenders' prior written
consent, such consent hot to be unreasonably withheld; or
consents to any termination, cancellation, amendment or
modification of any such management agreement;

[15] Default by Borrower under any other loan
secured Dy .2 lien on any portion of the Property and the
expiration of any applicable notice and/or cure period: or

[16] /fhe filing of any action under any federal or
state law, which permits forfeiture of Borrower's interest in
the Property, including but not limited to, any indictment
under the Racketeer Tiifluence and Corrupt Organization Act of

1970 (RICO).

2.2 Acceleration of Maturjiy, If an Event of Default shall

have occurred and shall remain urcured following an applicable

period of grace, then the entire Iadebtedness shall, at the option

of Lenders, become immediately due ‘aiil payable without notice or
demand, which are hereby expressly vaived, time being of the

- @ssence of this Mortgage; and no omission on the part of Lenders to

exercise such option when entitled to do sc¢ shall be construed as
a waiver of such right. -

2.3 Lenders' Right to Enter and Take Posscscion, Operate and

apply Revenues.

A. 1f an Event of Default shall have occurrced and shall
remain uncured following an appiicable period of grace, Gnrrower
upon demand of Lenders, shall forthwith surrender to Lenrders the
actual possession of the Property and if, and to the =xtent,
permitted by law, Lenders themselves, or by such officers or agents
as it may appoint, may enter and take possession of all the
Property without the appointment of a receiver, or an application
therefor, and may exclude Borrower and its respective agents and
employees wholly therefrom, and may have joint access with Borrower
to the books, papers and accounts of Borrower.

. B. If Borrower shall for any reason fail to surrender

or deliver the Property or any part thereof after such demand by

Lénders, Lenders may obtain a judgment or decree conferring upon
Lenders the right to immediate possession or requiring Borrower to
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deliver immediate possession of the Property to lenders, to the
entry of which judgment or decree Borrower hereby specifically
consents. Borrower will pay to Lenders, upon demand, all expenses
of obtaining such judgment or decree, including reasonable
compensation to Lenders, their attorneys and agents; and all such
expenses and compensation shall, until paid, be secured by the lien
of this Mortgage. . :

e

ToTeem- -

C. Upon every such entering upon or taking of
possession, Lenders may hold, store, use, operate, manage and
control the Property and conduct the business thereof and, from
time to  time [i] make all necessary and proper maintenance,
repairs, -renewals, replacements, additions, betterments and im-
provements thereto and thereon and purchase or otherwise acquire
additional {ixtures, personalty and other property; [ii] insure or
keep the Proprrty. insured; [iii} manpage and operate the Property
and exercise a)i.the rights and powers of Borrower to the same
extent as Borrowar could in its own name or otherwise with respect
to the sawe; [iv) entar into any and all agreements with respect to.
the exercise by others of any of the powers herein granted Lenders,
all as Lenders from time to time may determine to be in their best
interegt; and [v] perform all acts required of Borrower as lessor
under any lease of all or ‘a;y part of the Property, all as Lenders
may from time to time deterwine to be to their best advantage.
Lenders may collect and receive all the income, rents, issues,
profits and revenues from the Property, including those past due as
well as those accruing thereaftwr, and, after deducting {A] all
expenses of taking, holding, managiio and operating the Property
{including compensation for the servicens of all persons employed
for such purposes): [B] the cost of ali suach maintenance, repairs,
ranewals, replacements, additions, blkciterments, improvements,
purchases and acquisitions; [C] the cost 'of such insurance;
[D] such taxes, assessments and other similer charges as Lenders
may at their option pay: [E] other proper chargas vpon the Property
or any part thereof; and ([F] the compensatiy:,  expenses and
disbursementa of the attorneys and agents of Lenders, Lenders shall
apply the remainder of the moneys and proceeds so caceived by
lenders to the payment of principal and interest in whatever order
or priority lenders may elect. Aanything in this Paragrapn 2.3 to
the contrary notwithstanding, Lenders shall not be obligated to
discharge or perform the duties of a landlord te any tenast or
incur any liability as the result of any exercise by Lenders of
their rights under this Mortgage, and Lenders shall be liable to
account only for the rents, incomes, issues, profits, and revenues
actually received by Lenders. :

D. For the purpose of carrying out the provisions of
this Paragraph 2.3, Borrower hereby irrevocably constitutes and
appoints Lenders the true and lawful attorney-in-fact of Borrower
to do and perform, from time to time, any and all actions necessary
and incidental to such purpose, and Borrower does, by these

P i g e . (. . . ) - T T
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presants, ratify and confirm any and alliacticns of said attorney-
in-fact. '

E. In the event that all such interest, deposits and
principal instaliments and other sums due under any of the terms,
covenants, conditions and agreements of this Mortgage, shall have
been paid and-all Events of Default cured and satisfied, and as a
result thereof, Lenders surrender possession of the Property to
Borrower, the same right of taking possession shall exist if any
subsequent Bvent of Default shall occur.

2.4 Receiver. If an Event of Default shall have occurred,
Lenders, jupon application to a court of competent jurisdiction,
shall be entitled as a matter of strict right without notice and
without raocard to the sufficiency or value of any security for the
Indebtednesns or the solvency of any party bound for its payment, to
- the appointment of a recelver to take possession of and te operate
‘the Property and to collect and apply the income, rents, issues,
profifts, and revenaes thereof. The receiver shall have all of the
- rights and powers permitted under the laws of the state within
which the Land is loccated. Borrower shall pay to Lenders upon
demand all expenses, including receiver's fees, attorneys' fees,
costs, and agent's coupu:nsation, incurred pursuant to the
provisions of this Paragraush 2,4; and all such expenses shall be
secured by this Mortgage.

2.5 Epforcement.

A. 1f a Default shall have nccurred and remains uncured
following an applicable period of gracs, Lenders, at their option,
may institute legal proceedings for /‘the foreclosure  of this.
Mortgage. .

B. Lenders may, if at the time «uch action may be
lawful and always subject to compliance with apv mandatory legal
requirements, either with or without taking possesczion and either
before or after taking possession and without instituting any legal
proceedings whatscever and having first given notice o) such sale
by certified mail to Borrower once at least 10 days pri~r to the
date of such sale (which notice shall give the detaiis of such
proposed sale, including, without limitation, the time, plrce and
manner of salae), and any other notice which may be required oy law,
sell and dispose of the Property or any part thereof at public
auction or private sale to the highest bidder, which may be
Borrovwer, in one lot as an entirety or in separate lots (Borrower
for itself and for all who may claim by, through or under it hereby
expressly waiving and releasing all rights to have the property
covered by the lien of this Mortgage and the Absolute Assignment of
leases and Rents marshalled), and either for cash or on credit and
on such terms as Lenders may determine and at any place (whether or
not it be the location of the Property or any. part thereof)
designated in the notice above referred to. Any such sale or sales
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may be adjourned from time to time by announcement at the time and
place appointed for such sale or sales or for any such adjourned
sale or sales, without further published notice.

€. Lenders shall have the right from time teo time to
enforce any legal or equitable remedy against Borrower, including,
without limitation, suing for any sums, whether interest, principal
or any installment of either or both, taxes, penalties or any.other
sums regquired to be paid under the terms of this Mortgage, as the
same become due, without regard to whether or not all qf the
Indebtedness shall then be due, and without prejudice to the right
of Iendars thereafter to enforce any other remedy, including,
withouc Yimitation, an action of foreclosure, whether or not such
other reiedy be based upon a Default which existed at the time of
commencement, of an earlier or pending action, and whether or not
such other icazdy be based upon the same Default upon which an
earlier or pending action is based.

2.6 Purchase by Lenders. Upon any foreclosure sale, Lenders
may bid for and purzhase the Property and shall be entitled to
apply all or any part-of the Indebtedness as a credit to the
purchase price.

2.7 Application of ©Croceeds of Sale. In the event of a
foreclosure sale of all ox anv portion of the Property, the
proceeds of said sale shall be applied, in whatever order Lenders
in their sole discretion may deciae, to the expenses of such sale
and - of all proceedings in conuection therewith,. including
attorneys' fees, to insurance premiurms) liens, assessments, taxes
and charges, including utility charges, advanced by Lenders, to
payment of the outstanding principal balance of the Indebtedness,
together with any prepayment premiums, fees or charges herein or in
the Note provided, or to the accrued intzrest on all. of the
foregoing, and finally the remainder, if any,-shall be paid to
Borrower.

2.8 Borrower as Tenant Holding Over. In the cvent of, any
such foreclosure sale by Lenders, Borrower shall be deepad a tenant

holding over and shall forthwith deliver possessiorn ‘to the
purchaser or purchasers at such sale or be summarily dispossessed
according to provisions of law applicable to tenants holding odver.

2.9 [Leases. lLenders, at their option, is authorized to

foreclose this Mortgage subject to the rights of any tenants of the
Property, and the failure to make any such tenants parties to any
such foreclosure proceedings and to foraclose their rights will not
be, nor be asserted to be by Borrower, a defense to any proceedings
instituted by lLenders to collect the Indebtedness.

2 Y
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2.10 ' o . In case Lenders shall

have proceeded to enforce any right, power or remedy under this
Mortgaga by foreclosure, entry or otherwise, and such proceeding
shall have been withdrawn, discontinued or abandoned for any
reason, or shall have been determined adversely to Lenders, then in
every such case [i] Borrower and Lenders shall be restored to their
former positions and rights, [ii] all rights, powers and remedies
of Lenders shall continue as if no such proceeding had been taken, -
fii1) each and every Default declared or occurring prior or
subsequent to such withdrawal, discontinuance or abandonment shall
be desemed tc be  a continuing Default, and ([iv] neither this
; Mortgage, nor the Note, nor the Indebtedness, nor any other of the
! Loan Dozunents shall be or shall be deemed tc have been released or
' otherwise ~ affected by such withdrawal, discontinuance or
abandonmenc: .and Borrower hereby expressly waives the benefit of
any astatute or rule of law now provided, '‘or which may hereafter be
provided, whicl would produce a rvesult contrary to or in conflict

? with the above.” -
2.11 HNo Reinstanement.

A. To the oxtant permitted by applicable law, if a

Default under Paragraph -.1[1] shall have occurred and Lenders

i shall have proceeded to @anfnrce any right, power or remedy

I permitted hereunder, then a lasnder.of payment by sSorrower or by

anyone on behalf of Borrower of tlie amount necessary to satisfy all

sums due hereunder made at any time prior to feoreclosure, or the

acceptance by lLenders of any such pzyment so tendered, shall not
constitute a reinstatement of the Note-or this Mortgage.

TS e e,

P B. Borrower acknowledges tha’-tche transaction of which
Loy this Mortgage is a part is a transaction which does not include
o - either agricultural real estate (as definea ji Section 15-1201 of
o . the Illinocis Mortgage Foreclosure Law, which is referred to
v ~ elsewhere in this Mortgage as the “Act") or resideintjal real estate
oy (as defined in Section 15-1219 of the Act), and to the full extent.
= permitted by law, hereby voluntarily and knowingly waives its
rights to reinstatement and redemption as allowed under Sactien 15-
1601(b) of the Act, and to the full extent permitted by iaw, the
benefits of all present and future valuations, appralsaments,
homestead, exemption, stay, redemption, and moratorium lawsz under

fi o any state or federal law.

; 2.12 Remedies Cumulative. No right, power or remedy
0 conferred upon or reserved to Lenders by this Mortgage or any other
; Loan Documert is intended.to be exclusive of any other right, power
or remedy, but each and every such right, power and remedy shall be . v
cumulative and concurrent and shall be in addition to any other .
right, power and  remedy given hereunder or now or hereafter

existing at law or in equity or by statute. X
!
Lo &ﬁ
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2.13 $Suits to Protect the Property. Lenders shall have the
power (i] to institute and maintain such suits and proceedings as
it may deem expedient to prevent any impalrment of the Property by
any acts which may be unlawful or in violation of this Mortgage,
(ii] to preserve or protect its interest in the Property and in the.
income, rents; issues, profits and revenues arising therefrom, and
(iii] te restrain the enforcement of or compliance with any
legislation or other governmental enactment, rule or order that may
ba unconstitutional or otherwise invalid, if the enforcement of or
compliance with such enactment, rule or order would impair the
security hereunder or be prejudicial to the interest of Lenders.

271t lenders May File Proofs of Claim. ' In the case of any
recelverzaip, insolvency, bankruptcy, reorganization, arrangement,
adjustment, zomposition or other proceedings affecting Borrower,
its creditcre zr its property, Lenders, to the extent permitted by
law, shall be eatitled to file such proofs of claim and other
documents as may e necessary or advisable in order to have the
clalms of Lenders allowed in such proceedings for the entire amount
of the Indebtedness =t the date of the institution of such
proceedings and for ary 24ditional amount of the Indebtedness atfter
such date.

2.15 Marshalling. At ary foreclosure sale, the Property may,
at Lenders' option, be offerwzi for sale for one total price, and
the proceeds of such sale accounted for in one account without
distinction between the items oi-szourity or without assigning to
them any proportion of such proceeds, Borrower hereby waiving the
application of any doctrine of marshalling: and in the event
Lenders, at their option, elects to sell the Property in parts or
parcels, said sales may be held from {ime to time, and this
Mortgage shall not terminate until all/ of the Property not
previously socld shall have been sold.

2.16 Security Deposits. If Borrower shall obtain from a
tenant or subtenant of the Property, or a part ther=of, a deposit
toc secure such tenant's or subtenant's obligatiouu, such funds,
following any default under this Mortgage, shall be daposited with
lenders in an account maintained by Lenders in their napz: but any
such deposit shall be returned to Borrower when required, by the
terms of any such leasge, sublease or occupancy agreement, o be
paid over to the tenant or subtenant; and Borrower representc that
the provisions of any applicable laws relating to security deposits
have been satisfied with respect to each existing tenant, subtenant
or accupant of the Property and agrees that they will be satisfied
with respect to each new tenant, subtenant, or occupant of the
Property; aind Borrower will furnish details of such satisfaction
from time to time upon the request of Lenders in such detail as
Lenders may require.

"2.17 Waiver of Appraisement, Valuation, Etc.  Borrowerlc
agrees, to the full extent permitted by law, that in case of .all
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Default on the part of Borrower hereunder, neither Borrower nor
anyone claiming through or under Borrower will set up, claim or
seek %o take advantage of any moratorium, reinstatement,
forbearance, appraisement, valuation, stay, extension, homestead
right, entitlement or exemption, or redemption laws now or
hereafter in force, in order to prevent or hinder the enforcement
or foreclosure of this Mortgage or the absolute sale of the
Property or the delivery of possession thereof immediately after
such sale to the purchaser at such sale, and Borrower, for itself
and all who may at any time claim through or under it, hereby
waives to the full extent that it may lawfully so do, the benefit
of all such laws, and any and all right to have the assets subject
to the asecurity interest of this Mortgage marshalled upon any

foreclosura.

2.18 waiver of Homestead. Borrower hereby walves and
renounces all ucmestead right, entitlement, and exemption provided
for by the Constitution and the laws of the United States of
America and of anz state, in and to the Property as against the
collection of the Ingebtedness, or any part hereof.

2.19 Compliance with Illinois Mortgage Foreclosure Law. ‘

A. In the eveni +that any provision in this Mortgage
shall be inconsistent with any orovision of the Act, the provisions
of the Act shall take precelderce over the provisions of this
Mortgage, but shall not invalidate or render unenforceable any
other provision of this Mortgage that can be construed in a manner

consistent with the Act,

B. If any provision of this Mortgage shall grant to
Lenders any rights or remedies upon default-of Borrower which are
more limited than the rights that would otherwise be vested in
Lenders under the Act in the absence of sald provision, Lenders
shall be vested with the rights granted in thz act to the full

extent permitted by law.

C. Without limiting the generality of the foregoing,
all expenses incurred by Lenders to the extent reimburcelile under
Sections 15-1510 and 15-1512 of the Act, whether incurred. ozfore or
after any decree of judgment of foreclosure, and whether enumsrated
in this Mortgage, shall be added to the Indebtedness or to the

judgment of ' foreclosure.

2.20 ¢ . The maximum aggregate amount
of principal, interest, premium, if any, future advances or other
indebtedness (now owed or hereafter owed) secured by this Mertgag
is $50,000,000.00. .
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ARTICLE 3
3.1 Successors and Assiang. Subject to Paragraph 1.11A
hereof, this Martgage shall inure to the benefit of and be binding
upon Borrower and Lenders and their respective legal
representatives, successors, and assigns. Whenever a reference is
made in this Mortgage to Borrower or Lenders, such reference shall
legal

be deemed to include a reference to the heirs, devisees,
representatives, successors, and assigns of Borrower or Lenders,

whether so expressed or not.

3.2 Texmminology. All péréonal pronouns used in this
Mortgage vhether used in the masculine, feminine, or neuter gender,

shall incinde all other genders; the singular shall include the
plural, and wvice versa. Titles of Articles are for convenience
only and nei*ihar limit nor amplify the provisions of this Mortgage
itself and ali- references herein to Articles, Paragraphs, or
Subparagraphs snall refer to the corresponding Articles,

Paragraphs, or Suoparagraphs of this Mortgage.

3.3 Severability. If any provision of this Mortgaje or the
application thereof to any person or circumstance shall be invalid

or unenforceable to any exta2nt, the remainder of this Mortgage and
the application of such = provisions to other persons or
circumstances shall not be acrfected therehy and shall be enforced

to the greatest extent permitted by law.

3.4 Applicable lLaw, Thiz ’iortgage shall be interpreted,
construed and enforced according to ke laws of the state in which

the Land is located.

3.5 Notices, Demands, and Requests. (All notices, demands or
requests provided for or permitted to be yiven pursuant to this
Mortgage shall be.in writing and. shall be delivered in person or
‘sent by registered or certified United Statac mall, postage
prepaid, return receipt requested, or by overnight courier, to the
ve specified

addresses set out helow or to such other addresses as 2
by no less than ten (10) days' prior written notice ‘3.1 ivered in

accordance herewith:
If to Lenders: Providian Life And Health Insurande
Company and Peoples Security Life

Insurance Company
¢/0 Providian Capital Management

Real Estate Services Inc.

Asset Management Department, 12th Floor

P.0O. Box 32830
Louisville, Kentucky 40232

VN
{{%2(
3
7
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If to Borrower: Clark Street L.L.C.
¢/o Mr. Mitchell Saywite
HSS Real Estate, Inc.
35 W. Wacker Drive, Suite 3240
Chicago, Illinois 60601

All such notices, demands and requests shall be deemed effectively
given and deliverad three (3) days after the postmark date of
mailing, the day after delivery to the overnight courier or, if
delivered perscnally, when received. Rejection or other refusal to
accept ‘or the inability to deliver because of a changed address of
which »5 notice was given in accordance with the timwe period
provided %:erein, shall be deemed to be receipt of the notice,
demand, or request sent, '

3.6 Consnats and Approvals. All approvals and consents
hereunder shall ro in writing and no approval or consent shall be
deemed to have besw given hereunder unless evidenced in a writing
signed by the party irom whom the approval or consent is sought.

3.7 Wajver.

A. No delay arsalssion of Lenders or of any holder of
the Note to exercise any rigre, power or remedy acceruing upon any
default shall exhaust or impa.r zny such right, poweyx or remedy or
shall be construed to be a walver of any .such default, or
acquiescence therein; and every 1'ight, power and remedy glven by
this Mortgage to Lenders may be execcised from time to time and as
often as may be deemed expedient by Léndars., No consent or walver,
express or implied, by lLenders to or ©f any breach or default by
Borrower in the performance of the obligations hereunder shall be
deamed or construed to be a consent or waiver to or of any other
breach or default in the performance of tre) same or any other
obligations of Borrower hereunder. Failure on. cpe part of Lenders
to complain of any act or failure to act ar to deciare an Event of
Default, irrespective of how long such failure continues, shall not
congtitute a waiver by Lenders.of their rights herceurder or impair
any rights, powers or remedles conseguent on any breaclti ar default
by Borrower. :

. B. If Lenders [i] grants forbearance or an extension of
time for the payment of any sums secured hereby; [ii] takes other
or additional security for the payment of any sums secured hereby!
[iii] waives or does not exercise any right granted herein or in
the Nota; [iv] releases any part of the Property from the lien of
this Mortgage or otherwise changes any of the terms, covenants,
conditions or agreements of the Note or this Mortgage; [v] consents
to the filing of any map, plat or replat affecting the Property; or
(vi] makes or consents to any agreément subordinating the lien
hereof, any such act or omission shall not release, discharge,
modify, change or affect the original liability under the Note,
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this Mortgage or any other obligation of Borrower or any subseguent
purchasar of the Property or any part thereof, or any maker, co~
signer, endorser, surety or quarantor; nor shall any such act or
omission preclude ILenders from exercising any right, power or
privilege herein granted or intended to be granted in the event of
any default then made or of any subsequent default. In the event
of the sale or transfer by operation of law or otherwise of all or
any part of the Property, Lenders, without notice, is hereby
authorized and empowered to deal with any such vendee or transferee
with reference to the Property or the Indebtedness, or with
reference to any of the terms, covenants, conditions or agreements
hereof az fully and to the same extent as it might deal with the
originzi 'parties hereto and without in any way releasing or
discharging. any 1liabilities, obligations or undertakings of
Borrower. - In no event, however shall the provisions of this
Paragraph 3.7¢ he construed in derogation of Paraqraph 1.1l hereof.,

3.8 Replagament of Note. Upon receipt of evidence reasonably
satisfactory " to- Borrower of the loss, theft, destruction or
mutilation of the Nota, and in the case of any such loss, theft or.
destruction, upon delivzry of an indemnity agreement reasonably
satisfactory to Borrowexr or, in the case of any such mutilatioen,
upon surrender and canceliation of the Note, Borrower will execute
and deliver, in lieu thereo:, = replacement Note, identical in form
and substance to the Note and dated as of the date of the Note and .
upon such execution and delivery all references in this Mortgage to
the Note shall be deemed to refer to such replacement Note.

3.9 aggignmgg“. This Mortgage is assignable b? Lenders, and
any assignment hereof by Lenders shal) operate te vest in the
assignee all rights and powers hereiln couierred upon and granted to
lLenders. :

3.100 Time of the Essence. TIME IS G¢- THE ESSENCE with
respect to each and every covenant, agreemwent, and obligation of
Borrowar under this Mortgage, the Note and any and all other Loan

Dacuments.

3.11 Attorneys! Fees. The meaning of the terms "izgal fees"
or "attorneys' fees" or any other reference to the Tees of
attorneys or counsel, wherever used in this Mortgage, skall he
deemed to include, without limitation, all legal fees relating to
litigation or appeals at any and all levels of courts and
administrative tribunals.

3.12 Covenants Run With the Iand. 411 of the grants,
covenants, terms, provisions and conditions herein contained shall
run with the land and shall apply to, bind and inure to the benefit
of, the successors and assigns of Borrower and Lenders.

3,13 Further Stipulations. The covenants, agreements, and
provisions, if any, set forth in Exhibit C attached hereto are
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hereby made a part of this Mortgage. 1In the event of any conflict
 between such further stipulations and any of the printed provisions
of this Mortgage, such further stipulations shall be deemed to
control.,

e

Cm e e

=T

3.14 Further Assuranceg. Borrower shall execute and deliver
such further instruments and perform such further acts as may be
reasonably requested by Lenders from time to time to confirm the
provigsions of this Mortgage, the Note or any other Loan Document,
to carry out more effectively the purpose of this Mortgage or the
other instruments securing the Note, or to confirm the priority of
the lier created by this Mortgage on any property, rights or
interasco encumbered or intended to be encumbered by the lien of
this Mortgeye or the documents securing the Note.

ARTICLE 4

4.1 LIMITEQ SXCULPATION. Except as hereinafter provided and
subject to the piovisions of any guaranties of the indebtedness

created or arising undsyr any of the Loan Documents, in any action
or proceeding brought to-onforce the obligation of Borrawer to pay
any indebtedness or obligation evidenced by, created or arising
under the Note or any of “ba other Loan Documents, or to exercise
any right of foreclosure o’ puwer of sale contained in the Loan
Documents of the liens, security titles, estates, assignments,
rights and security interests nov or at any time hereafter securing
any indebtedness or obligation purscant to the Loan Documents, the
judgment or decree shall be enforceuble against Borrower only to
the extent of the interest of Borruwszi in the Property, and any
such judgment. shall not be subject to :tha execution on, nor be a
lien on, any assets of Borrower cother Zthan lts interest in the
Property, it being specifically understood :nd agreed that Borrower
shall have no personal liability hereunder icr the payment of the
Note, and Holder shall look only to the Properiy znd any guaranties
of the Note for the payment of the indebtedness and obligations
evidenced by, created or arising under the Note and 1he other Loan
Documents; PROVIDED, HOWEVER that; notwithstanding tke foregoing
provisions of this paragraph, Borrower shall be fully anﬁ rersonal-
ly liable at all times for [a] any and all costs, experses, and
liability, including attorneys' fees, incurred by Holdey ‘arising
from ar relating to the clean-up of toxic or Hazardous Matericis or
waste products (as the same are defined in the Mortgage); [b] re~
payment of the entire unpaid balance of the indebtedness evidenced
by the Note in the event of fraud or material misrepresentation;
[c] the entire amount of rent due under any tenant lease that is
terminated by Borrower without the Holder's consent; and [d] the
misapplication of [i] proceeds paid under any insurance policies by
reason of damage, loss or destruction to all or any portion of the
Property encumbered by the Loan Documents, to the full extent of
such proceeds, [ii] proceeds or awards resulting from the condemna-
tion or other taking in lieu of condemnation of all or any portion
of the Property, to the full extent of such proceeds or awards, and
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(iii] from and after default, income, security deposits, rents,
issues, profits, and revenues arising or issuing from or out of all
or any part of the Property. Nothing contained in this paragraph
shall {x] be deemed to be a release or impairment of the indebted-
ness evidenced by, created or arising under the Note or the other
Loan Documents or be deemed to be a release or impairment of the
: lien of the Loan Documents upon the Property, [y] preclude Holder
: in the case of any default from foreclosing the Loan Documents or
7 exercising any power of sale contained in the Loan Documents, or
: except as expressly limited in this paragraph, from enforcing any
of the other rights of Holder, or [2z) preclude Holder from
enforcine its rights under any guaranties of the indebtedness,
pursuari to the terms of such guaranties. The Borrower's liability
pursuant o clauses [a] through (d] above shall survive foreclosure
of the Mortoage, any sale under any power of sale in the Loan
Documents, bz acceptance of a deed in lieu of foreclosure thereof,
and the exercise by Holder of any of its other rights and remedies

! under the Loan Dzouments.

.i.""""\'-w!iéi‘-a:"iésu-' PN indy

S e ime

: IN WITNESJ WHEREQOF, Borrower has executed, sealed and .
3 delivered this Mortgage the day, month, and year first above

written.
BORVOABRS

E CLARK 5TREET L.L.C.,

g an Illincis limited liability company

\; s /
By: m‘g

Mitchell Jaywitz

’

f Title: Managing Membder
STATE OF ILLINOIS
COUNTY OF COOK

; on this December ll, 1995, before me, &'['4 A . H",-S

f the undersigned officer, personally appeared Mitchell “avwitz, who
: acknowledged that he 1s the Managing Member of Clauk Street
, L.L.C., an Illinois limited liability company, and that he; as such
; Managing Member, being authorized so to do, executed the foregoing
i instrument for the purposes therein contained, by signing the name

g of the limited liability co himgelf ag Mpnaging Menmber. 2 &
B Notary Public . %gfi

A My commission expires: J/G/ %7 ?:; -

; (SEAL) { -}

i Lo .‘.'r’fM‘.‘#f:’f?f.’v’.‘;'f//r)),p,’a‘)ﬁ)))ﬁ).w))« Lo

i G:\CAPT TAL\CLARK\MOR TGAGE . RV4 N ‘\thfS&QUIEIUUﬁSUU“gggﬂﬁw B eelmabmpiiinte o

3 o Soueang g Ao ¢ "OFFICIA; 0 WL

i . 5 '

i . L‘»M,‘,,;" 2 NotaryPublic - inois

o 0y Comndy.- 1A
ISR et
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EXRIBIT A

NORTGAGE, ASSIGNMENT OF RENTS AND SECURITY AGREBMENRT
LEGAL DESCRIPTION

IOTE 1 AND 2 IN BLOCK 1 IN GEHRKE AND BRAUCIMANN'S BUBDIVISION OF BLOCK
1 (BXCZPT THE 4. 2B ACRES IN THE NORTH PART OF SAID BLOCK NWHKICH LIES
WEST QI GREEN PAY ROAD) IN CANAL TRUSTER'S SURDIVISION OF YHE RAST HALF
OF SECTZOW 29, TOWNSHIP 40 NORTH, RANGE 14 RAST OF THE THIRD PRINCIPAL
MERIDIAN. ‘N COOK COUNTY, ILLINOIS; TOGRTHER WITH THESE PARTS OF LOTS 3,
4, 5 AND 5 'IN THE REBSUBDIVISION OF LOT 3 IN BLOCK 1 IN GEHRKE AND
BRAUCKMANN'S  SUBDIVISION OF OQUTLOT NUMBBR 1 OF CANAL TRUSTEES
SUBDIVISION OF T.iE BAST HALF OF SECTION 29, TOWNSHIP 40 NORTH, RANGE 14
EAST OF THR THIRO PRINCIPAL MERIDIAN (BEXCEPT THR NORTH 4.28 ACRRS OF
THAT PART OF SA1D OPTLOT WHICH LIBS WBST OF GREEN BAY ROAD) LYING S0UTH
OF A LINE DRAWN PARAILTL WITH, AND 26.00 FEET NORTH PROM, THE SOUTH LINE
{(AND SAID SOUTH LINB EXTZNDED WEST) OF SAID RESUBDIVIBION OF LOT 3; IN
COCX COUNTY, ILLINOIS.

P.I.N Nos. 14-29-205-004, 006, 008, 009, 011, 012, 013 and 014

Address: 3131 N, Clark stfeet, Chicago, Illinois 60657
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EXRIDIT B
NORTGAGE, ASSIGNMENT OF RENTS AND SECURITY AGREEMENT

FEA IR

A e g

PERMITTED EXCEPTIONS

1. The lien of ad valorem real estate taxes assessed against
the Property but not yet due and payable, provided the same are
paid as required under this Mortgage. '

Righté of tenants, as tenants only, under Leases of the

r
rnermitted under this Mortgage and the other Loan

Property

Doounients.
3. Matters.shown as exceptions on the loan policy of title

insurance issued an favor of Lenders insuring the lien of this

Mortgage.
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EXHIRIT C
NORTGAGE, ASGIGNMENT OF RENTS AND SECURITY AGREENENT

FURTHER BTIPULATIONS

"1, Notice and Cure. .Notwithstanding any terms of this

Mortgage to the contrary, Borrower shall not be-deemed in default
of its monetary covenants and obligations under the Loan Documents
if it cures such monetary default thereunder within ten (10) days
after written notice from Lenders. Borrower shall be entitled to
notice ~f monetary default only once in any calendar year and only
gix (6) times during the term.of the Note. If Borrower is not
entitled to any further notices of monetary default, there shall be
no cure period after such monetary default. Additionally, Borrower.
shall not be decmed to be in default of its non-monetary covenants .
and obligations vider any of the lLoan Documents if it cures such
non-monetary detacit thereunder within thirty (30) days after
written notice from zenders, or such longer period of time as may
be reasonable if such- defaylt is not readily curable within said
thirty (30) day period, pirovided Borrower has promptly commenced

and is diligently proceediiiy to cure such default.

2. Ingsurance. Notwitiizranding the provisions of Paragraphs
1.3 and 1.4 of this Mortgage, Isnders agree that as long as the
Lease between HSS Real Estate, Inc. and Marshall's of Chicago~Clark
IL., Inc. dated as of July 26, 199¢. as amended, the Lease between
HSS Real Estate, Inc. and Clark Stree L.T., Inc., dated March 28, .
1984, as amended, and the Lease ketwser 1SS Real Estate, Inc. and
Shonac Corporation, dated as of December 37, 1994, as amended, are

in full force and effect, the terms of said leases shall govern
with respect to the provisions of Paragrapb 1.3 and 1.4 of this

Mortgage as they apply to those tenants.

3. . Direct Payment of Taxes. Notwithstanding the terms of

Paragraph 1.4 of this Mortgage, all tenants of the Property shall
remit any real estate tax payments or reimbursements required by
the terms of the lLeases directly to lenders. This direcu payment
of taxes shall be effective throughout the term of the Kote,

4. GCondemnation. Notwithstanding the provisions of
Paragraph 1.5 of this Mortgage, Lenders agree that as long as the
Lease between HSS Real Estate, Inc. and Chicago-Clark IL., Inc.,
the Lease between HSS Real Estate, Inc, and Clark Street L.T., Inc.
and the Lease between HSS Real Estate, Inc. and Shonac Corporation
are in full force and effect, the terms of such leases shall govern
with respect to the provisions of Paragraph 1.5 of this Mortgage as
they apply to those tenants. Additionally, Lenders shall have na
right to call the Note due and payable provided any condemnation
does not [i] take any portion of the improvements, [ii] materially
and adversely affect any vehicular access to the Property, [iii}
reduce the number of parking spaces below the level required by any
of the Leases or by applicable zoning or parking regulations, [iv]

Y9015
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materially and adversely affect any pedestrian access to the
Property, [v] violate the provisions of any of the Leases at the
Property, [vi} result in the violation of any setback, lot area
coverage, 2zoning, building, planning or other regulation or law
applicable to the Property, or {vii] adversely affect the value of
the Property,

-

=

[Nl A )= 1 = ZiRLE - roperty.
Notwithstanding the provision h 1.6 of this Mortgage,
lLenders' rights shall be limited by the rights of Chicago-Clark
IL., Inc., Clark Street L.T., Inc. and Shonac Corporation as
provides in the Leases to such tenants, so long as such Leases are
in effeci, and to improvements on the I'roperty having a cost in

excess of 350,000.00. '

6. perpitted Transfers. Notwithstanding the terms of
Paragraph 1.11a <of this Mortgage, Lenders shall consent to

transfers of the i‘rterests of Herbert Saywitz and Mitchell Saywitz
in Borrower without charge of a transfer fee or change in the rate
on the Note, 1f such cransfere are to spouses, children, or trusts
for the benefit of such spouses and/cr children of Herbert Saywitz

and Mitchell Saywitz.

7. Single-Asset Eptity. So long as any of the Indebtedness
shall remain unpaid, Borrower shall be a single-asset entity,
having the members of the Herlert Saywitz and Mitchell Saywitsz
families as the owners of 100% of worrower and the power to direct
and control Borrower, owning no assets other than the Property
described above.

8. Change in Management. Borrowel covenants and agrees that
HSS Real Estate, Inc. shall be and remain, at.all times while any
sums due under the Note remain unpaid, the prararty manager for the
Property. In the event that for whatever reasux:, by operation of
law or otherwise, HSS Real Estate, Inc. shouid cease, either
temporarily or permanently, to act as property nanager for the
Property, Borrower covenants and agrees as follows; '

A. Borrower shall immediately notify Lenders of such
event;

B. Borrower shall furnish to Lenders, for their
approval in their sole discretion, a copy of any agreement for the
management of the Property;

€. Such agreement shall provide by its terms that it
may be freely assigned to Lenders; :

D. Borrower shall furnish the identity of any
replacement manager of the Property, and such other information as
lLenders may require, to Lenders for their approval in their sole
discretion;
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E. At the option of Lenders, Borrower shall cause to be
submitted to Lenders an assignment and subordination of such
agreement, in form and substance satisfactory to Lenders, executed
by such property manager; and

F. From and after the occurrence of an event of default
under the Note, this Mortgage, or the other Loan Documents,
regardless of whether such default is cured or waived, Lenders
shall have the right, exercising their sole discretion, as the
agent of Borrower to terminate any such agreement and to hire and
continue to employ a substitute property manager for the Property
at Borrowser's sole cost and expense.

9. “night of Contest. Notwithstanding certain provisions of
this Mortgauz, including Paragraph 1.2 hereof, so long as an Event
of Default si731 not have occurred hereunder and ke cantinuing,
Trustor shall heve the right to contest or object to the amount or
validity of any “2x. lien, judgment, or assessment, by appropriate
legal proceedings so long as {1] Borrower notifies Lender of
Borrower's intent to ountest such tax, lien, judgment, or assess-
ment; [ii] Borrower sna)l provide lLender with evidence reasonably -
gsatisfactory to lender tnat such proceedings shall operate to
prevent the sale of toe Property or any portion thereof;
jiii] Borrower shall have €vraished Lender with a bond or other
assurances reasonably satisf{actory to Beneficiary sufficient to
satisfy such tax, lien, judgment, or assessment: and [iv] upon any
final determination of such contest which is not appealable or is
not being appealed by Borrower, burrnwer shall pay the amount of
guch tax, lien, judgment, or assessuent then due.
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