(ILLINOIS]

UNOFFICIAL COPY, i/ s

TERM LOAN, ACQUISITION LOAN AND
REVOLVING CREDIT MORTGAGE,
ASSIGNMENT OF LEASES, SECURITY AGREEMENT
AND FIXTURE FILING

ey

BY

ABC RAIL PRODUCTS CORPORA'ITON,
Former'y Known as ABC Rail Corporation,

Mortgagor,
0 _

‘”%JA( ,fg'_ Cl!r{

AMERICAN W/ATIONAL BANK
AND TRUST COMPANY OF CHICAGO,

as Agent,

Mortgagee
Relating to Premises at:

1316 Washington Street
Chicago Heights, Illinois

OC pzrisre

Dated as o: _MIWTA D | 1995

1 RECORDING - $111,50°
11 (TREN 4345 04704795 11344200
- 00 3R X—D5-22X 700

., . COOK COByY RECORDER '
This instrument peepased by

James B. Wilson, P.C.
Schiff Hardin & Waite
7200 Sears Tower

Chicago, Illinois 60606

SAECZZS6

Property Identification Number: 32-21-116-022
32-21-116-021
32-21-116-020




UNOFFICIAL COPY




UNOFFICIAL COPY

TABLE OF CONTENTS

RECITALS . i i i it s NI a1
GRANTING CLAUSES .. it 2
COVENANTS ..... P 4
ARTICLE 1 WARRANTIES, REPRESENTATIONS AND |

COVENANTS OF MORTGAGOR ..... ..o vciiiinivennnnnss 4

L1 P2yment ... viiii it i e e e e 4

12 Authestyand Validity . .ooooiii o i 4

13 0 GO00 e it i i i i e 5

14  Recording Documentation To Assure Lien; Fees and Expenses ...... 6

1.5  Payment of T7xes, Insurance Premiums, Assessments; Compliance with

Law and Insuranice Requirements ..........oovvvovviiniivaaas 7

16 Certain TaxLaw Chauges ......cooviiviiiiiirininiineass 9

1.7 Required Insurance Folicies .........oovveniiiiiiaaiiiennes 9

1.8 Failure To Make Certain2ayments ........coviiiiiericanass 12

1.9 Inspection ............0 ., s st r e e st 13

1.10  Mortgagor To Maintain Improvements . ... i 13

1.11  Mortgagor's Liabilities with Respectto Leases ........... ... 00, 13

1.12 Transfer Restrictions .. ... ...c0 it e ieeiineninraranonssess 16

1.13  Destruction; Condemnation ....... 04 v cviiiierenronsananns 16

114 Alterations ...........covvivnienidiuironrorusaronerracnas 20

115 Hazardous Material .................. AT 20

116 ASBESOS « v ivrerieiir il e 22

1.17 Books and Records, Other Information ........ 0.0 .. .00 22

1.18 No Claims Against MOTtgagee .......oovvviveuvomuneraanso, 23

1.19 Utility Services .. ..vvviinieiin it ineassine, e 23
ARTICLE II - ASSIGNMENT OF LEASES; SECURITY AGREEMENT;

ASSIGNMENT AGREEMENT ........ccvivinviiiiisn e, 23

2.1  Assignment of Leases, Rents, Issues and Profits .............. 0.« 23 R

2.2 Security Interest in Personal Property ............. .00 25 g: :
ARTICLE HI - EVENTS OF DEFAULTANDREMEDIES ................. 26 ;: :

31 Events OF DAt .. ..vveorerirrreernnrareainnnnnreenon %

3.2 Remedies in Case of an Eventof Default ................. ... .. 26 §

3.3  Sale of Mortgaged Property if Event of Default Occurs; Proceeds of

Sale ... i e e e e 27
3.4  Additional Remedies in Case of an Event of Default ............. 29




UNOFFICIAL COPY




UNOFFICIAL COPY , ,

3.5  Legal Proceedings After an Event of Default
3.6 Remedies Not Exclusive

ARTICLE IV - CERTAIN DEFINITIONS

ARTICLE V - MISCELLANEOUS
5.1  Severability
5.2 Notices ...... e n e s e s a ey
53  Covenants To Run with the Land
5.4  Captions; Gender and Number
5.5 ~ Limitation on Interest Payable
5.6 Indemnification; Reimbursement
57 Choiceof Law ... ocvvvviviiiiioiii it
5.8  NuMerger
59 Changesin Writing ...l
5.10 No Cred/t “or Payment of Taxes or Impositions
5.11 Stamp and Other Taxes
5.12 Estoppel Certilirates
5.13 Additional Security .
5.14 Partial Release; Reicase
5.15 Certain Expenses of Mcrtsazee
5.16 Expenses of Collection
5.17 Business Days
518 Relationship
5.19 Concerning Mortgagee
520 Future Advances
521 Mortgagee's Right To Sever Indebtedness +.........coovuvvnoe
522 Transfer Act
523 No Obligation on Mortgagee
524 Care by Mortgagee
5.25 Counterparts

SIGNATURE
ACKNOWLEDGMENT

00LEZZSE

Schedule A

Schedule B




UNOFFICIAL COPY




UNOFFICIAL . COPY

TERM LOAN, ACQUISITION LOAN AND REVOLVING CREDIT MORTGAGE,
ASSIGNMENT OF LEASES, SECURITY AGREEMENT

—— ANDFIXTURE FILING

TERM LOAN, ACQUISITION LOAN AND REVOLVING CREDIT
MORTGAGE, ASSIGNMENT OF LEASES, SECURITY AGREEMENT ANDFIXTURE
FILING ("Mortgage"), dated as of _IMAxGiA 5l , 1995 mude by ABC RAIL
PRODUCTS CORPORATION, s Delaware corporation, having an offlce ut 200 South
Michigan Avenue, Chicago, lilinois 60604, as mortgagor, assignor and debtor (in such
capacities und together with any successors in such capacities, "Mortgagor™), in favor of
AMERICARN NATIONAL BANK AND TRUST COMPANY OF CHICAGO, having an
office at Thirty Three North LaSalle Street, Chicago, Illinois 60690, as mortgagee, assignee
and secured pzitv (in such capacity and together with any successors in such capacities,
"Mortgagee”) as aocrt for the lending institutions under the Credit Agreement (as
hereinafter defined) (Adrierican Nationat Bank and Trust Company of Chicago, individually,
and the other lending institutions referred to in the Credit Agreement being hereinafter

referred to collectively as thc ' Lenders").

RECITALS:

A.  Pursvant to a certain credii agreement, dated as of the date hereof (as
amended, amended and restated, supplemented. or otherwise modified from time to time,
the "Credit Agreement”; capitalized terms used an7 not defined herein have the meanings
assigned to them in the Credit Agreement), by and 2imong Mortgagor, the Lenders and
American National Bank and Trust Company of Chiczgo, as Agent for the Lenders, the
Lenders have agreed (i) to make to or for the account of Martgagor certain Term Loans
up to an aggregate principal amount of $15,000,000, certain’Acquisition Loans up 1o an
aggregate principal amount of $25,000,000, and certain Revolving Lodns up to an aggregate
principal amount of $40,000,000 which may be increased pursvant to the Credit Agreement
to $50,000,000 and (ii) to issue certain Letters of Credit for the accouit of Mortgagor.

B.  Mortgagor is the owner of the Mortgaged Property (as nereinafter
defined).

C.  Itis a condition precedent to the obligations of the Lenders to make

the Loans under the Credit Agreement and a condition precedent to any Lender issuing
Letters of Credit under the Credit Agreement that Mortgagor execute and deliver the
applicable Financing Apreements, including this Mortgage.

D.  This Mortgage is given by Mortgagor in favor of Mortgagee for its
benefit and the benefit of the Lenders and the Agent (collectively, the "Secured Parties")
to secure the payment and performance in full when due, whether at stated maturity, by
acceleration or otherwise (including, without limitation, the payment of interest and other
amounts which would accrue and become due but for the filing of a petition in bankruptcy
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or the operation of the automatic stay under Section 362(a) of the Bankruptcy Code, 11
US.C. § 362(a)), of (i) all Liabilities of Mortgagor now existing or hereafter arising under
or in respect of the Credit Agreement (including, without limitation, Mortigagor's obligation
10 pay principal, interest and all other charges, expenses, commissions, reimbursements,
premiums, indemnities and other payments related to or in respect of the Liabilities
contained in the Credit Agreement, and (ii) without duplication of the amounts described
in clause (i), all Liabilities of Murtgagor now existing or hereafier arising pursuant to the
terms and provisions contained in this Mortgage or in the other Security Documents (which
term as used herein shall mean the Credit Agreement, this Mortgage and all other
documents providing for Liens securing the Secured Liabilities or any of them) (including,
without liratation, with respect to all charges, fees, expenses, commissions, reimbursements,
premiums, indemnities and other payments related to or in respect of the Liabilities
contained in this %iortgage or in the other Security Documents), in each case whether in the
regular course of tusness or otherwise (the obligations described in clauses (i) and (ii),

collectively, the "Secureu Liabilities").

GKABTING CLAUSES:

For and in consideration of the sum of Ten Dollars (310.00) and other
valuable consideration, the receipt and sufficiency of which are hereby acknowledged,
Mortgagor hereby grants, mortgages, bargairs, selis, assigns and conveys to Mortgagee, and
hereby grants to Mortgagee, a security interes: i and upon, all Mortgagor's right, title and
interest in and to the following property, whether :iow owned or held or hereafter acquired

(collectively, the "Mortgaged Property”):

A.  Any and all present estates or intercsi, of Mortgagor in the land
described in Schedule A, together with all Mortgagor’s reveicionary rights in and to any and
all easements, rights-of-way, sidewalks, strips and gores of land, d:jes, roads, curbs, streets,
ways, alleys, passages, passageways, sewer rights, waters, water courscs, water rights, and all
power, air, light and other rights, estates, titles, interests, privileges, liverties, servitudes,
licenses, tenements, hereditaments and appurtenances whatsoever, in ary way belonging,
relating or appertaining thereto, or any part thereof, or which hereafter siizi in any way
belong, relate or be appurtenant thereto (collectively, the "Land");

B.  Anyand all estates or interests of Mortgagor in the buildings, structures
and other improvements and any and all Alterations {as hereinafter defined) now or
hereafter located or erected on the Land, including, without limitation, attachments, walks
and ways (collectively, the "Improvements”; together with the Land, the "Premises");

C.  Anyand all permits, certificates, approvals and authorizations, however
characterized, issued or in any way furnished in connection with the Premises, whether

necessary or not for the operation and use of the Premises, including, without limitation,
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building permits, certificates of occupancy, environmental certificates, industrial permits or
licenses and certificates of operation;

D.  Any and all interest of Mortgagor in all machinery, apparatus,
equipment, fittings, fixtures, improvements and articles of personal property of every kind
and nature whatsoever now or hereafter attached or affixed to the Premises or used in
connection with the use and enjoyment of the Premises or the maintenance or preservation
thereof, including, without limitation, all utility systems, fire sprinkler and alarm systems,
HVAC equipment, boilers, ¢lectronic data processing, telecommunications or compuler
equipment, refrigeration, electronic monitoring, water or lighting systems, power, sanitation,
waste remaval, elevators, maintenance or other systems or equipment, and all other articles
used or useful in connection with the use or operation of any part of the Premises

(collectively, ih< "Equipment");

E. - AilMortgagor’s right, title and interest as landlord, franchisor, licensor -

or grantor, in all leases and subleases of space, franchise agreements, licenses, occupancy
Or concession agreements now existing or hereafter entered into relating in any manner to
the Premises or the Equipment and any and all amendments, modifications, supplements
and renewals of any thereof (each such lease, sublease, license or agreement, together with
any such amendment, modification, svpplement or renewal, a “Lease"), whether now in effect
or hereafter coming into effect, including, without limitation, all rents, additional rents, cash,
guaranties, letters of credit, bonds, sureies cr securities deposited thereunder to secure
performance of the lessee's, sublessee’s, franchisee’s, licensee’s or obligee’s obligations
thereunder, revenues, earnings, profits and income, advance rental payments, payments
incident to assignment, sublease or surrender of a1 <ase, claims for forfeited deposits and
claims for damages, now due or hereafter to become aue, with respect to any Lease, any
indemnification against, or reimbursement for, sums paid and costs and expenses incurred
by Mortgagor under any Lease or otherwise, and any award in the event of the bankruptcy
of any tenant under, or guarantor of, a Lease (collectively, the “Tents");

F.  All general intangibles and contract rights relating to the Premises or
the Equipment and all reserves, deferred payments, deposits, refunds and claims of every
kind or character relating thereto (collectively, the "Contract Rights");

G.  All drawings, plans, specifications, file materials, operating and
maintenance records, catalogues, tenant lists, correspondence, advertising maierials,
operating manuals, warranties, guaranties, appraisals, studies and data relating to the
Premises or the Equipment or the construction of any Alteration or the maintenance of any
Permit (as hereinafter defined); and

H.  All proceeds of the conversion, voluntary or involuntary, of any of the
foregoing into cash or liquidated claims, including, without limitation, proceeds of insurance
and cordemnation or cther awards or payments and refunds of real estate taxes and
assessments, including interest thereon (collectively, "Proceeds");

3.
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TO HAVE AND TO HOLD the Mortgaged Property unto Mortgagee, for the
purpose of securing the payment and performance of the Secured Liabilities.

This Mortgage secures, among other things, a "revolving credit" as that term
is defined in the Illinois Banking Act or any successor provisions thereto, This Mortgage
will secure not only the existing indebtedness, but also such future advances, whether such
advances are obligatory or to be made at the option of Mortgagee or the Lenders or
otherwise, as are made within twenty (20) years from the date hereof, although there may
be no advance made at the time hereof and although there may be nc indebiedness
outstanding at the time any advance is made. The lien of this Mortgage as to third persons
without aciual notice thereof shall be valid as to all such indebtedness and future advances
from the timé this Mortgage is filed for record in the office of the Recorder of Cook
County, lllinois.~ Fiie total principal amount of revolving credit indebtedness secured by this
Mortgage may not cxzeed $50,000,000 plus interest thereon and any disbursements made
for the payment of taxes, special assessments or insurance on the Premises, with interest on
such disbursements. The iotal of all other indebtedness secured and to be secured by this
Mortgage other than such révobing credit shall not exceed $160,000,000.

CYENANIS:

Mortgagor warrants, represen‘s and covenants to and for the benefit of
Mortgagee as follows:

ARTICLE 1

COVENANTS OF MORTGAGOR

SECTION 1.1 Payment. Mortgagor shall pay as.and when the same
shall become due, whether at its stated maturity, by acceleration or otherwise, each and

every amcunt payable by Mortgagor under the Financing Agreements.

SECTION 1.2 Authority and Validjty. Mortgagor reprezents, v-airants
and covenants that (i) Mortgagor is duly authorized to execute and deliver ihis Mortgage
and the other Financing Agreements to which Mortgagor is a party, and all corporate and
governmental consents, authorizations and approvals necessary or required therefor have
been duly and effectively taken or obtained, (ii) this Mortgage and the other Financing
Agreements to which Mortgagor is a party are legal, valid, binding and enforceable
obligations of Mortgagor (except to the extent that enforceability may be affected or limited
by applicable bankruptcy, insolvency and other similar debtor relief laws affecting the
enforcement of creditors’ rights generally) and (iii) Mortgagor has full corporate power and

4-
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lawful authority to mortgage and grant a security interest in the Mortgaged Propcrty as
contemplated herein,

SECTION 1.3 Good Title.

13,1 Mortgagor represents, warrants and covenants that (i) Mortgagor has
good and marketable fee simple title to the Premises and the landlord’s interest and estate
under or in respect of thc Leases and good title to the interest it purports to own in and to
each of the Permits (as hereinafter defined), the Equipment and the Contract Rights, in
each case subject to no deed of trust, mortgage, pledge, security interest, encumbrance, lien,
lease, licetise. easement, assignment, collateral assignment or charge of any kind, including,
without limitation, any conditional sale or other title retention agreement or lease in the
nature thereol,-auy filing or agreement to file a financing statement as debtor under the
Uniform Commierciah Code or any similar statute or any subordination arrangement in favor
of any party other thap Mortgagor (collectively, "Liens” or "Liens and security interests”;
each, a "Lien"), except fci those Liens identified on Schedule B (collectively, the "Prior
Liens"), (ii) Mortgagor wzll kezn.in effect all rights and appurtenances to or that constitute
a part of the Mortgaged Property, (iii) Mortgagor will protect, preserve and defend its
interest in the Mortgaged Prope:ty and titie thereto, (iv) Mortgagor will comply with each
of the terms, conditions and provisior.s-of any obligation of Mortgagor which is secured by
the Mortgaged Property or the noncoiishance with which may result in the imposition of
a Lien on the Mortgaged Property, subject to-any right to contest the same pursuant 1o this
Mortgage (v) Mortgagor will appear and detend-the Lien and security interests created and
evidenced hereby and the validity and priority of rhis Mortgage in any action or proceeding
affecting or purporting to affect the Mortgaged Progeity or any of the rights of Mortgagee
hereunder, (vi) this Mortgage creates and constitutes # yalid and enforceable first Lien on
the Mortgaged Property, and, to the extent any of the Mortzaged Property shall consist of
personalty, a first security interest in the Mortgaged Property, which first Lien and first
security interest are and will be subject only to (a) Prior Lians (but not to extensions,
amendments, supplements or replacements of Prior Liens unless co santed o by Mortgagee)
and (b) Liens hereafter created and which, pursuant to the provisions ‘of Section 112, are
superior to the Lien and security interests created and evidenced hereby, and Mortgagor
does now and will forever warrant and defend to Mortgagee and all its snecassors and
assigns such title and the validity and priority of the Lien and security interests rr2ated and
evidenced hereby against the claims of all persons and parties whomsoever, (vii)-ihere has
been issued and there remain in effect each and every certificate of occupancy or use or
other Permit currently required for the existing use and occupancy by Mortgagor and its
tenants of the Premises and (viii) Mortgagor has received no notice of violation of any local
zoning, land use, set back or other development or use requirement of any Governmental

Authority.

1.3.2 Mortgagar, promptly upon obtaining knowledge of the pendency of any
proceedings for the eviction of Mortgagor from the Mortgaged Property or any part thereof
by paramount title or otherwise questioning Mortgagor's title to the Mortgaged Property as

.5.

. O0LE22S6




UNOFFICIAL COPY




UNOFFICIAL COPY

i
to

warranted in this Mortgage, or of any candition that might reasonably be expected to give
rise to any such proceedings, shall notify Martgagee thereof. Mortgagee may participate in
such proceedings, and Mortgagor will deliver or cause to be delivered to Mortgagee all
instruments reasonably requested by Mortgagee to permit such participation. In any such
proceedings Mortgagee may be represented by counsel satisfactory to Mortgagee at the
expense of Mortgagor. If, upon the resolution of such proceedings, Mortgagor shall suffer
a loss of the Mortgaged Property or any part thereof or interest therein and title insurance

proceeds shall be payable in connection therewith, such proceeds are hereby assigned to and

shall be paid to Mortgagee to be applied in accordance with the provisions of Section 7.7
of the Credit Agreement.

SECTION 14 Recording Documentation. To Assure Lien; Fees and

1.4.1 - Miottgagor shall, forthwith after the execution and delivery of this
Mortgage and thereaiter, from time to time, cause this Mortgage and any financing
statement, continuation sta‘ciment or similar instrument relating 1o any thereof or to any
property intended to be subjct to the Lien of this Mortgage to be filed, registered and
recorded in such manner and in tuch places as may be required by any present or future law
in order to publish notice of and fully ‘o protect the validity and priority thereof or the Lien
hereof purported to be created upon the Miortgaged Property and the interest and rights of
Mortgagee therein, Mortgagor shall pay or cause to be paid all taxes (other than any
income or franchise taxes which may be imposed on Mortgagee) and fees incident 10 such
filing, registration and recording, and all reascnzole expenses incident to the preparation,
execution and acknowledgment thereof, and of any irstrument of further assurance, and all
Federal or state stamp taxes or other taxes, dutics znd charges arising out of or in
connection with the execution and delivery of such inctruments.

Expenscs.

1.4.2 Mortgagor shall, at the sole cost and expensc of Mortgagor, do, execute,
acknowledge and deliver all and every such further acts, deeds, conveyances, mortgages,
assignments, notices of assignment, transfers, financing statements, continuation statements
and assurances as Mortgagee shall from time to time request, which may be necessary in the
reasonabie judgment of Mortgagee from time to time to assure, perfec:, convey, assign,
mortgage, transfer and confirm unto Mortgagee, the property and rights heieby conveyed
or assigned or which Mortgagor may be or may hereafter become bound to convey or assign
to Mortgagee or for carrying out the intention or facilitating the performance of the terms
of this Mortgage or the filing, registering or recording of this Mortgage. In the event
Mortgagor shall fail within 15 days after written demand to execute any instrument required

to be executed by Mortgagor under this subsection 1.4.2, Mortgagee may execute the same
as the attorney-in-fact for Mortgagor, such power of attorney being coupled with an interest

and irrevocable.
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SECTION 1.5 Payment of Taxes, Insurance Premiums, Asscssments;

1.5.1 Unless and to the extent contested by Mortgagor in accordance with
the provisions of subsection 1.5.5 hereof, Mortgagor shall pay and discharge, or cause to be
paid and discharged, from time to time when the same shall become due, all real estate and
other taxes, special assessments, Jevies, permits, inspection and license fees, all premiums
for insurance, all water and sewer rents and charges and all other public charges imposed
upon or assessed against the Mortgaged Property or any part thereof or upon the Rents.
Mortgagor shall, upon Mortgagee's written request, deliver to Mortgagee, receipts
evidencing thz payment of all such taxes, assessments, levies, fees, rents and other public
charges impused upon or assessed against the Mortgaged Property or any part thereof or

the Rents.

1.5.2 Froim and after the occurrence and during the continuance of an Event
of Default (as hereinazer defined), at the option and upon the written request of
Mortgagee, Mortgagor shalt cegosit with Mortgagee, on the first day of each month, an
amount reasonably estimated by Martgagee to be equal to one-twelfth of the annual taxes,
assessments and other items required to be discharged by Mortgagor under subsection 1,3.1.
Such amounts shali be held by Morigasee without interest to Mortgagor and applied to the
payment of the obligations in respect of wizich such amounts were deposited, in such priority
as Mortgagee shall reasonably determine, or or, before the respective dates on which such
obligations or any part thereof would become delinquent. Nothing contained in this Section
1.5 shall (i) affect any right or remedy of Mortgaree under any provision of this Mortgage
or of any statute or rule of law to pay any such aniourt as provided above from its own
funds and to add the amount so paid, together witl jiterest at a rate per annum (the
"Default Rate") equal to the highest rate then payable unde: the Credit Agreement during
such time that any amount remains outstanding, to the Secur<d Liabilities or (ii) relieve
Mortgagor of its obligations to make or provide for the paymient of the annual taxes,
assessments and other charges required to be discharged by Mortyagur under subsection
1.5.1. Mortgagor hereby grants to Mortgagee a security interest in al' sums held pursuant
to this subsection 1.5.2 to secure payment and performance of the Se.urcd Liabilities.
During the continuance of any Event of Default, Mortgagee may, at its optior, <pply all or
any part of the sums held pursuant to this subsection 1.5.2 to payment and performance of
the Secured Liabilities. Mortgagor shall redeposit with Mortgagee an amount eguaito all
amounts so applied as a condition to the cure, if any, of such Event of Default in addition

to fulfillment of any other required conditions.

1.5.3 Unless and to the extent contested by Mortgagor in accordance with
the provisions of subsection 1.5.5, Mortgagor shall timely pay, or cause to be paid, al} lawful
claims and demands of mechanics, materialmen, laborers, government agencies
administering worker’s compensation insurance, old age pensions and social security benefits
and all other claims, judgments, demands or amounts of any nature which, if unpaid, might
result in, or permit the creation of, a Lien on the Mortgaged Property or any part thereof,

.
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or on the Rents or which might result in forfeiture of all or any part of the Morigage
Property. :

1.5.4 Mortgagor shall maintain, or cause to be maintained, in full force and
effect all permits, certificates, authorizations, consents, approvals, licenses, franchises or
other instruments now or hereafter required by any Governmental Authority to operate or
use and occupy the Premises and the Equipment for its intended uses (collectively,
"Permits"; each, a "Permit"). Unless and to the extent contested by Mortgagor in accordance
with the provisions of subsection 1.5.5 hereof, Mortgagor shall comply with all requirements
set forth in the Permits and all requirements of any law, ordinance, rule, regulation or
similar stzcute or case law (collectively, "Requirements of Law") of any Governmental
Authority applizable to all or any part of the Mortgaged Property or the condition, use or
occupancy of all ni-any part thereof, subject to any right to contest the same pursuant to this
Mortgage, or any rccorded deed of restriction, declaration, covenant running with the land
or otherwise, naw or1ie-2after in force. Mortgagor shall not initiate, join in, or consent to
any change in the zoning, or any other permitted use classification of the Premises without

the prior written consent of Morigagee.

1.5.5 Mortgagor inay at its own expense contest the amount or applicability
of any of the obligations described in subsections 1,51, 1.5.3, 1.5.4 or 1.15.1 by appropriate
legal proceedings, prosecution of whickh r.nerates to prevent the collection or enforcement
thereof and the sale or forfeiture of the Morigaged Property or any part thereof to satisfy
such obligations; provided, however, that in connection with such contest, Mortgagor shall '
have made provision for the payment or perfcrmance of such contested obligation on
Mortgagor’s books if and to the extent required by GAAP or, at the option of Mortgagee,
deposited with Mortgagee to hold for the benefit of Morigagor a sum sufficient to pay and
discharge such obligation and Mortgagee's estimate i all interest and penalties related
thereto or furnished Mortgagee’s title insurer with such s=curity or indemnity as it may
require to insure the Lien of this Mortgage over and against sucl contested obligation. Any
such deposit (and any income earned thereon) not otherwise necd<d ar used to pay such
obligation, interest or penalties after the same shall be finally determinc! shall be promptly
returned to Mortgagor. Notwithstanding the foregoing provisions of this zubsection 1.5.3,
(i) no contest of any such obligations may be pursued by Mortgagor if such-cutest would
expose Mortgagee or any Lender to any possible criminal liability or, unless Mcitzagor shall
have furnished a bond or other security therefor satisfactory to Mortgagee or such Lender,
as the case may be, any civil liability for failure to comply with such obligations and (ii) if
at any time payment or performance of any obligation contested by Mortgagor pursuant to
this subsection 1.5.5 shall become necessary to prevent the delivery of a tax or similar deed
conveying the Mortgaged Property or any portion thereof ar the forfeiture of, or termination
of Mortgagor’s interest in, the Mortgaged Property or any portion thereof because of
nonpayment or nonperformance, Mortgagor shall pay or perform the same, in sufficient time
to prevent the delivery of such tax or similar deed or such termination or forfeiture.
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1.5.6 Mongagor shall not take any action that could be the basis for
termination, revocation or denial of any insurance coverage required to be maintained under
this Mortgage or that could be the basis for a defense to any claim under any insurance
policy maintained in respect of the Premises or the Equipment and Morigagor shal)
otherwise comply in all respects with the requirements of any insurer that issues a policy of
insurance in respect of the Premises or the Equipment; provided, however, that Mortgagor
may, at its own expense and after notice to Mortgagee, (i} contest the appllcablllty or
enforceability of any such requirements by appropriate legal proceedings, prosecution of
which does not constitute a basis for cancellation or revocation of any insurance coverage
required under Scetion 1.7 hereof or (ii) cause the insurance policy containing any such
requiremer.: t> be replaced by a new policy complying with the provisions of Section 1.7.

1.5.7- Mortgagor shall, promptly upon receipt of any written notice regarding
any failure by Morigayor to pay or discharge any of the obligations described in subsection

152 1.5.3, 1.54 or 1.5.6, furnish a copy of such notice to Mortgagee.

1.5.8 In the event that the proceeds of any tax claim are paid after
Mortgagee has exercised its righit to foreclose the Lien of this Mortgage, such proceeds shall
be paid to Mortgagec to satisfy ary deficiency remaining after such foreclosure. Morigagee
shall retain its interest in the proceeds of any tax claim during any redemption period. The
amount of any such proceeds in excess ¢f any deficiency claim of Mortgagee shall reasonably

promptly be released to Mortgagor.

SECTION 1.6 Certain Tax faw Changes. In the event of the passage
after the date of this Mortgage of any law deducting 775m the value of real property, for the
purpose of taxation, amounts in respect of any Lien théréon or changing in any way the Jaws
for the taxation of mortgages or debts secured by mortgages for state or local purposes or
the manner of the collection of any such taxes, and imposing a tax, either directly or
indirectly, on this Mortgage or any other Financing Agreement, Vortgagor shall promptly
pay 1o, for or on behalf of Mortgagee such amount or amounts as ray be necessary from
time to time to pay such tax; provided, however, if, in the opinion of courisel for Morigagee,
(i) it might be unlawful to require Mortgagor to make such payment ox (if} the making of
such payment might resuit in the imposition of interest beyond the maxiniin amount
permitted by applicable law, then, and in such event, Mortgagee may elect %y notice in
writing to Mortgagor to declare all of the Secured Liabilities immediately due and payable
anything contained herein or in any other Financing Agreement to the centrary

notwithstanding.

SECTION 1.7 Required Insurance Policjes.

1.7.1 Mortgagor shall maintain in respect of the Premises and the Equipment
the following insurance coverages:
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(i)  Physical hazard insurance on an “all risk” basis covering, without
limitation, hazards commonly covered by fire and extended coverage,
lightning, windstorm, civil commotion, hail, riot, strike, water damage,
sprinkler leakage, collapse and malicious mischief, in an amount equal to the
full replacement cost of the Improvements and all Equipment, with such
deductibles as Mortgagee may from time to time reasonably require, and, if
Mortgagee shall not have imposed any such requirements, with such
deductibles as would be maintained by a prudent operator of property similar
in use and configuration to the Premises and located in the |ocality where the
Premises are Jocated. "Full replacement cost” means the Cost of Construction
(as hereinafter defined) to replace the Improvements and the Equipment,
exclusive of depreciation, excavation, foundation and footings, as determined
fromi time to time (but not less frequently than once every tweive (12)
mont!is) by a Person selected by Mortgagor and reasonably acceptable to

Mortgager,

(n) Comprehensive general liability insurance against claims for
bodily injury, Geath-or property damage occurring on, in or about the
Premises and any adjoining streets, sidewalks and passageways, and covering
any and al} ciaims, incluing, without limitation, all legal liability to the extent
insurable imposed upon Me-tgagee and all court costs and attomeys fees,
arising out of or connected wiiii the possession, use, leasmg, operation or
condition of the Premises with-pelicy limits and deductibles in such amounts
as from time to time would be mainiained by a prudent operator of property
similar jn use and configuration to ¢he Premises and Iocated in the locality

where the Premises are Jocated;

(iii) Worker’s compensation insurance 25 required by the laws of the
state where the Premises are located to protect lvicrtgagor against claims for
injuries sustained in the course of employment at th< Premises;

(iv) Explosion insurance in respect of any boiiers and similar
apparatus located on the Premises or comprising any Equipinens with pohcy
limits and deductibles in such amounts as Mortgagee may from fime to time
require, and, if Mortgagee shall not have imposed any such requirezients, in
such amounts as would be maintained by a prudent operator of property
similar in use and configuration to the Premises and the Equipment and
located in the locality where the Premises and Equipment are located;

(v)  Business interruption insurance in an amount reasonably
satisfactory to Mortgagee and/or loss of "rental value" insurance covering one
year of loss, the term "rental value" to mean the sum of (a) the total
estimated gross rental income from tenant occupation of the Improvements
as furnished and equipped under Leases and (b) the total amount of all other

-10-
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charges which are the legal obligation of the tenants, lessees and sublessces
of the Premises under Leases;

(vi) If the Premises are located in an area identified by the Federal
Emergency Management Agency as an area having special flood hazards
pursuant to the National Flood Insurance Act of 1968 or the Flood Disaster
Protection Act of 1973, each as amended, or any successor laws, flood
insurance with policy limits and deductibles in such amounts s Mortgagee
may from time to time rcasonably require, and, if Mortgagee shall not have
imposed any such requirements, in such amounts as would be maintained by
a prudent operator of property similar in use and configuration to the
Premises and located in the locality where the Premises are located; and

fvii) Such other insurance, against such risks and with palicy limits
and decuciibles in such amounts as Mortgagee may from time to time require,
and, if no/such requirements shall have been imposed, in such amounts as
would be maintzined by a prudent operator of property similar in use and
configuration t¢ the Premises and located in the locality where the Premises

are located.

1.7.2 All insurance poiiccs requlred by this Section 1.7 shall be in form
satisfactory to Mortgagee. All insurance policies in respect of the coverages required by
WMLMMM‘ and, if applicable, 1,7.1{vii} shall be in
amounts at least sufficient to prevent coinsurance liability, and all losses thereunder shall
be payable to Mortgagee, as loss payee, pursuant to s standard non-contributory New York
mortgagee endorsement. All insurance policies in respect of the coverages required by
subsections 1.7.1(ii) and, if applicable, 1.7.1(vii) shali nam=-Mortgagee as an additional
insured. Each policy of insutance required under this Section 1.7 shall provide that it may
not be reduced, cancelled, terminated or modified in any manre: that reduces the amount
of coverage or discontinues the coverage of Mortgagee as loss paye<-or additional insured,
as apphcable, without at least thlrty (30) days prior written notice to Nortgagee and shall
permlt Mortgagee to pay any prcmum therefor within thirty (30) days after receipt of any
notice stating that such premium has not been paid when due. All insurziare policies
required hereunder shall provide that all losses thereunder shall be payable notwithstanding
any act or negligence of Mortgagor or its agents or employees which otherwise 1ig'it have
resulted in a forfeiture of all or a part of such insurance payments. The policy or policies
of such insurance or certified copies thereof or, with the prior written consent of Mortgagee,
certificates of insurance evidencing the required coverages, and all renewals or extensions
thereof, shall be delivered to Mortgagee. Settlement of any claim under any of the
insurance policies referred to in this Section 1.7, if such claim involves (in the reasonable
judgment of Mortgagee) loss in excess of $100,000 or more, shall require the prior written
approval of Mortgagee and Mortgagor shall use reasonable efforts to cause each such policy

to contain a provision to such effect.
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1.7.3 At least ten (10) days prior to the expiration of any insurance policy
required by this Seciion 1.7, a policy or policies renewing or extending such expiring policy
or renewal extension certificaies or other reasonable evidence of renewal or extension and
that the applicable policies are in full force and effect shall be delivered to Mortgagee,

1.7.4 Mortgagor shall not purchase separate insurance policies concurrent
in form or contributing in the event of foss with those policies required to be maintained
under this Section 1.7, unless Mortgagee is included thereon as a named insured and, If
applicable, with loss payable to Mortgagee under an endorsement containing the provisions

described ip gubsection 1.7.2. Mortgagor shall immediately notify Mortgagee whenever such
separate {asvance policy is obtained and shall promptly deliver to Mortgagee the policy or,

with the prior written consent of Mortgagee, a certificate evidencing such insurance,

1.7.5( Mortgagor shall, immediately upon receipt of any written notice of any
failure by Mortgago: 0. pay any insurance premium in respect of any insurance policy

required to be mainteiied under this Section 1.7, furnish a8 copy of such notice to
Mortgagee.

1.7.6 In the event that the proceeds of any insurance claim are paid after
Mortgagee has exercised its right to foreclose the Lien of this Mortgage, such proceeds shall
be pald 10 Mortgagee to satisfy any dcficiency remaining after such foreclosure, Any
remaining proceeds shall be paid to Mortgngor. Mortgagee shall retain its interest in the
policies of insurance required to be mainicined pursuant to this Mortgage during any

redemption period.

SECTION 1.8 Failure To Make Ce,1ain Payments. If Mortgagor shall

fail to perform any of the covenants contained in this Mortgage, including, without
limitation, Mortgagor’s covenants to (i) pay the premiuvms n respect of all required
insurance coverages, (fi) pay taxes and assessments, (ili) make rpairs, (iv) discharge liens
and encumbrances, or (v) pay or perform any obligations of Mar?, cagor under the Leases,
Mortgagee may, but shall not be obligated to, make advances to perfmn such covenant on
Mortgagor’s behalf, and all sums so advanced shall be included in the Sccured Liabilities
and, to the extent permitted by applicable law, shail be secured hereby. Mzitgagor shall
repay on demand all sums so advanced by Mortgagee on behalf of Mortgagor, s7ith interest
at the Default Rate from date of payment by Mortgagee to the date of reimbvrrcement.
Neither the provisions of this Section 1.8 nor any action taken by Mortgagee pursuant to the
provisions of this Section 1.8 shall prevent any such failure to observe any covenant
contained in this Mortgage (after the expiration of any applicable grace period) from
constituting an Event of Defauit. Martgagee shall not be bound to inquire into the validity
of any tax, lien or imposition which Mortgagor fails to pay as and when required hereby and
which Mortgagor does not contest in accordance with the terms hereof.

-12-
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SECTION 1.9 Inspection. Mortgagor shall permit Mortgagee, by its
agents, accountants and attorneys, to visit and inspect the Premises and the Equipment at
such reasonable timnes and upon reasonable notice as may be requested by Mortgagee.

SECTION 1.10 i . Mortgagor shall
not commit or suffer any waste on the Premises or with respect to any Equipment or make

any change in the use of the Premises or any Equipment. Mortgagor represents and
warrants that (i) the Premises are served by sll utilities required or necessary for the current
use thereaf, (ii) all strects necessary ta provide adequate sutomobile, truck and pedestrian
access to the Premises are completed and serviceable and have been dedicated and accepted
as such by the appropriate Governmental Authorities (except that such warranty with respect
to streets shall be deemed to the best of Mortgagor’s knowledge if the ALTA loan policy
with respect to the Premises delivered to Mortgagee pursuant to Section 5.3 of the Credit
Agreement insures Morigagee that the Premises have direct access to a public highway) and
(iii} Mortgager has access to the Premises from public roads sufficient to allow Mortgagor
and its tenan's and invitees to conduct its and their business at the Premises in accordance
with sound cniamercial practices. Mortgagor shall, at all times, maintain the Premises and
Eqguipment ingood, safe and insurable operating order, condition and repair and shall make
all repairs, struc.ural or nonstructural, when necessary. Mortgagor shall (a) not alter the
occupancy or use of all or any part of the Premises without the prior written consent of
Mortgagee, and (b) ¢0 ~ll other acts which from the character or use of the Premises and
Equipment may be iecessary or appropriate to maintain and preserve their value.
Mortgagor shall not reinove, demolish or alter the design or structural character of any
Improvement now or hereacter zrected upon all or any part of the Premises, or permit any
such removal, demolition or-alteration, without the prior written consent of Mortgagee,
except that items constituting Equipinent may be removed if such removal is temporary and
for the purpose of making repairs ursuch items are immediately replaced with similar items
of Equipment having a value and utilic, for their intended purposes that is not less than the

value and such utility of the Equipment ~o removed.

SECTION 1.11 Mortgagor’s Liabilities with Respect to Leases.

1.11.1 Subject to the provisions of Section 1,11.2 herein, Mortgagor will
manage and operate the Morigaged Property in a zexsonably prudent manner and will not
without the prior written consent of Mortgagee enter ji.to any Lease of all or any part of

the Premises.

1.11.2 Mortgagor shail not:

() receive ar collect, or permit the receipt or collection of, any
rental or other payments under any Lease more thar' cae month in advance
of the respective period in respect of which they are to accne, except that (a)
in connection with the execution and delivery of any Le=2se or of any
amendment to any Lease, rental payments thereunder may be 1.ollected and
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received in advance in an amount not in excess of one month’s rent and/or
a reasanable security deposit may be required thereunder and (b) Mortgagor
may receive and collect escalation and other charges in accordance with the

terms of each Lease;

(i)  assign, transfer or hypothecate (other than to Mortgagee
hereunder) any rental or other payment under uny Lease whether then due
or to accrue in the future, the interest of Mortgagor as lessor under any Lease
or the rents, fssues, revenues, profits or other income of the Morgaged

Property;

(iii)  enter into any Lease after the date hereof that does not contain
1eiric to the effect as follows:

(a) such Lease and the rights of the tenant thereunder
(incisding, without limitation, any options to purchase or rights of first
offer or refusal) shall be subject and subordinate to the rights of
Mortgagee under and the Lien of this Morigage;

(b}  sSuch Lease has been assigned as collateral security by
Mortgagor as landic:d thereunder to Mortgagee under this Mortgage;

(c)  in the case of any foreclosure hereunder, the rights and
remedies of the tenant in réspect of any obligations of any successor
landlord thereunder shall be limited to the equity interest of such
successor landlord in the Premises nd any successor landlord shall not
(1) be liable for any act, omission or-default of any prior landlord
under the Lease or (2) be required to make or complete any tenant
improvements or capital improvements ct ‘epair, restore, rebuild or
replace the demised premises or any pari thereof in the event of
damage, casualty or condemnation or (3) be 1equired to pay any
amount: to tenant arising under the Lease prior to such successor

lz:dlord taking possession;

(d) the tenant’s obligation to pay rent and any arditional
rent shall not be subject to any abatement, deduction, counterciaim or
setoff as against any mortgagee or purchaser upon the foreclosure of
any of the Premises or the giving or granting of a deed in lieu thereof
by reason of a landlord default occurring prior to such foreclosure and
such mortgagee or purchaser will not be bound by any advance
payments of rent in excess of one month or any security deposits uniess
such security was actually received (or in the case of a letter of credit,
was properly transferred in negotiable form);

-14-
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(e) the tenant agrees to attorn, at the option of Mortgagee
or any purchaser of the Premises, upon a foreclosure of the Premises
or the giving or granting of a deed in lieu thereof; und

the tenant agrees to give notice to Mortgagee of any
default by landlord under the Lease and Mortgagee shall have a
reasonable time to cure, should Mortgagee so elect, any default of
landlord prior to tenant exercising any rights of tenant to terminate or

cancel such Lease.

(iv)  enter into any amendment or modification of any Lease which
would change the unexpired term thereof or decrease the amount of the rents
<1 other amounts payable thereunder or impair the value or utility of the
Mur.geged Property or the security provided by this Mortgage or which after
such 2inradment or modification would not contain all of the provisions

requirec b Section 1.11.2(jii} hereof;

(v)  eaterinto any further Lease without the prior written consent
of Mortgagee;

(vi) terminate {:vhether by exercising any contractual right of
Mortgagor to recapture leased space or otherwise) or permit the termination
of any Lease or accept surrendar-of al) or any portion of the space demised
under any Lease prior to the ena of ¢he term thereof or accept assignment of

any Lease to Mortgagor unless:

(a)  the tenant under sucn Leace has not paid the equivalent
of two months rent and Mortgagor ias raade reasonable efforts to
collect such rent; or

(b) Mortgagor shall deliver to Morigagee an Officer’s
Certificate to the effect that Mortgagor has entered im0 a new Lease
(or Leases) for the space covered by the terminated orascigned Lease
containing the provisions required by Section 1.11.2(iify liereof and
with a term (or terms) which expire(s) no earlier than tive 2ate on
which the terminated or assigned Lease was to expire (excluding
renewal options), and with a tenant (or tenants) having a
creditworthiness (as reasonably determined by Mortgagor) sufficient to
pay the rent and other charges due under the new Lease (or Leases),
and the tenant(s) shall have commenced paying rent, including all
operating expenses and other amounts payable under the new Lease
(or Leases) without any abatement or concession; or
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(vil) waive, excuse, condone or in any manner discharge or release
any tenants of or from the obligations of such tenants under their respective
Leases or guarantors of tenants from obligations under any guarantees of the
Leases except in the ordinary and prudent course of business without
materially adversely affecting the security afforded Mortgagee thereby.

1.11.3 Mortgagor shall timely perform and observe all the terms, covenants
and conditions required to be performed and observed by Mortgagor under each Lease and
shall at all times do all things necessary to require performance by the lessee, franchisee,
licensee or grantee under each Lease of all obligations, covenants and agreements by such
party to bz performed thereunder. Mortgagor shall promptly notify Mortgagee of the
receipt of anv Gotice from any lessee under any Lease claiming that Mortgagor is in default
in the performiancs or observance of any of the terms, covenants or conditions thereof to
be performed cr crserved by Mortgagor and will cause a copy of each such notice to be

promptly delivered io/iviortgagee.

SECTION 112, Transfer Restrictions. Except as provided in the Credit
Agreement, Mortgagor may ot further mortgage, encumber, hypothecate, sell, convey or
assign all or any part of the Mortgaged Property or suffer any of the foregoing to occur by
operation of law or otherwise. Nowwithstanding the provisions of the foregoing sentence,
so long as no Event of Default shall have zccurred and be continuing, Mortgagor shall have
the right to suffer, in respect of the Mor:gaged Property, the Liens in respect of amounts
payable or obligations to be performed by Mortgagor pursuant to sybsections 1.5.1, 1.5.3 and
1.5.4; provided, however, that such amounts arz.not yet due and payable or are being
contested in accordance with the provisions of subgzetion 1.5,5. Each of the Liens and other
transfers permitted by this Section 1.12 shall in all réspects be subject and subordinate in
priority to the Lien and security interests created and evidenced hereby except to the extent
the law or regulation creating or authorizing such Lien validly makes such Lien superior to
the Lien and security interest created and evidenced hereby.

SECTION 1.13 Destruction; Condemnation.
1.13.1 Destruction: Insurance Proceeds. If there shall occur aav damage to,

or loss or destruction of, the Improvements, Equipment, or any part of any thcreof (each,
a "Destruction”), Mortgagor shall promptly send to Mortgagee a notice setting Jorth the
nature and extent of such Destruction. The proceeds of any insurance payable in respect
of such Destruction are hereby assigned and shall be paid to Mortgagee. All such proceeds,
together with any interest earned thereon, less the amount of any expenses incurred in
litigating, arbitrating, compromising or settling any claim arising out of such Destruction (the
"Net Proceeds”), shall be applied in accordance with the provisions of subsections 1.13.3,

1.13.4 and 1.13.5 unless otherwise provided by the Credit Agreement.

1.13.2 Condemnation: Assignment of Award. If there shall occur any taking -

of the Mortgaged Property or any part thereof, in or by condemnation or other eminent
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domain proceedings pursuant to any law, general or special, or by reason of the temporary
requisition of the use or accupancy of the Mortgaged Property or any part thereof, by any
Governmental Authority (each, & "Taking"), Mortgagor shall promptly notify Mortgagee
upan receiving notice of such Taking or commencement of proceedings therefor. Mortgagee
may participate in any praceedings or negotiations which might result in any Taking, and
Mortgagor shall deliver or cause to be delivered to Mortgagee all instruments requested by
it to permit such participation. Mortgagee may be represented by counse] satisfactory to it
at the reasonable expense of Mortgagor in connection with any such participation.
Mortgagor shall pay all reasonable fees, costs and expenses incurred by Mortgagee in
connection with any Taking and in seeking and obtaining any award or payment on account
thereof. Ay proceeds, award or payment in respect of any Taking are hereby assigned and
shall be peid to Morigagee. Mortgagor shall take all steps necessary 10 notify the
condemning au! ‘rity of such assignment. Soch proceeds, award or payment, togcthcr with
any interest eaimrd, thereon, less the amount of any expenses incurred in litigating,
arbitrating, comproms‘ g or settling any claim ansmg out of such Taking (the "Net Award"),

shall be applied in accordance with the provisions of subsections 1.13.3, 1.13.4 and 1.13.3.

1.13.3 Restoraion.-So long as no Event of Default shall have occurred and
be continuing, in the event there shall be a Net Award or Net Proceeds in an amount less
than or equal to $250,000, Mortgago: <hall have the right, at Mortgagor's option, to apply
such Net Award or Net Proceeds to the Secured Liabilities in such order as Mortgagee in
its sole discretion shall determine or to perfrim a restoration (each, a "Restoration”) of the
Premises and Equipment. In the event Mortgagor elects to perform a Restoration,
Mortgagor shall give written notice (each, a "Rezeoration Election Notiee") of such election

to Mortgagee within 30 days after the date that Moiipagor receives notice of collection by

Mortgagee of the applicable Net Proceeds or Net Award, as the case may be. In the event
Mortgagee does not receive a Restoration Election-Notic# within such 30-day period,
Mortgagee may apply any such Net Proceeds ar Net Avara held by Mortgagee to the
Secured Liabilities in such order as Mortgagee in its sole discret'on shall determine or, at
the option of Mortgagee, may continue to hold such Net Proceeds or Net Award as
additional collateral to secure the performance by Mortgagor of the Secured Liabilities. In
the event Mortgagor elects to perform any Restoration contemplatea by-¢his subsectiop
1.13.3, Mortgagee shall release such Net Award or Net Proceeds to Mortgaze: as soon as
practicable following receipt of a Restoration Election Notice but in no event zasre than 15
days following such receipt. Mortgagor shall, within 15 days following the date or itz receipt
of any proceeds in respect of a Destruction or Taking, as the case may be, commence and
diligently continue to perform the Restoration of that portion or portions of the
Impravements and Equipment subject to such Destruction or affected by such Taking so
that, upon the completion of the Restoration, the Premises and Equipment will be in
substantially the same condition and shall be of at least equal value and utility for its
intended purposes as the Premises and Equipment was immediately prior to such
Destruction or Taking. Mortgagor shall so complete such Restoration with its own funds to
the extent that the amount of any Net Award or Net Proceeds is insufficient for such

purpose.
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1.13.4 Major Restoration. In the event there shall be a Net Award or
Net Proceeds other than as described in subsection 1,13.3, Mortgagee shal) have the option
to apply such Net Award or Net Proceeds, as the case may be, to the Secured Liabilities in
such order as Mortgagee in its sole discretion shall determine or to require s Restoration
of the Mortgaged Property. In the event a Restoration {8 to be performed under this
subsection 1.13.4, Mortgagee shall not release uny part of the Net Award or the Net
Proceeds except in accordance with the provisions of subsection 1,13.5, and Mortgagor shall,
prior to commencing any work to effect a Restoration of the Premises and Equipment,
promptly (but in no event fater than 90 days following any Destruction or Taking) furnish

to Mortgagee:

(i) complete plans and specifications (the "Plans and
Specifications") rur the Restoration;

(iV,  a certificate (an "Architect’s Certificate") of an independent,
reputable architect or engiiteer reasonably acceptable to Mortgagee and licensed in the state
where the Premises are located () listing all permits and approvais required by law in
connection with the Restoration 224 (b) stating (I) that all permits and approvals required
by law to commence work in connection with the Restoration have been obtained, (1I) that
the Plans and Specifications have bes: reviewed and approved by the signatory thereto, (1II)
such signatory’s estimate (an "Estimaic”: of the costs of completing the Restaration, and
(IV) that upon completion of such Restaration in accordance with the Plans and
Specifications, the value and utility of the-Premises and the Equipment will be
approximately equal to or greater than the value-a:id utility thereof immediately prior ta the
Destruction or Taking relating to such Restoration; a1d

(iify  if the Estimate exceeds the Netrroceeds or Net Award, as the
case may be, a surety bond for, guarantee of, or irrevacat!s letter of credit (a "Letter of
Credit") or other irrevocable and unconditional commitment o provide funds (each, a
"Commitment") for the payment of the excess cost of such Restciation, payable to or in
favor of Mortgagee, as Agent, which bond, guaranty, Letter of Credit o: Commitment (A)
shall be signed by a surety Or sureties or guarantor(s), as the case may oe, acceptable to
Mortgagee and, in the case of a Letter of Credit or Commitment, shall b provided by a
bank or other financial institution having capital and surplus in excess of $500 million as
shown in its most recent available statement of financial condition and (B) shall % in an
amount not less than the excess of the amount of the Estimate over the amount of the Net
Award or Net Proceeds, as the case may be, then held by Mortgagee for application toward
the cost of such Restoration.

Mortgagee shall have the right to review and approve the Plans and
Specifications. Promptly upon any approval of the Plans and Specifications by Mortgagee,
Mortgagor shall commence and diligently continue to perform the Restoration in accordance
with such approved Plans and Specifications. Mortgagor shall so complete such Restoration
with its own funds to the extent that the amount of any Net Award or Net Proceeds is
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insufficient for such purpose. Mortgagee’s approval of Mortgagor's Plans and Specifications
shall not be deemed to be a representation by Mortgagee that such Plans and Specifications
comply with Requirements of Law or insurance requirements.

1.13.5 Restoration Advances Following Destruction or Taking of Mortgaged

Property. In the event Mortgagor shall be required or permitted to perform a Restoration
of the Premises and Equipment as provided in sybsection 1,13.4, Mortgagee shall apply any
Net Proceeds or the Net Award held by Mortgagee on account of the applicable Destruction
or Taking to the payment of the cost of performing such Restoration and shall pay portions
of the same, from time to time, to Mortgagor or, at Mortgagee's option, exercised from time
to time, <nzetly to the contractors, subcontractors, materialmen, laborers, engineers,
architects, an¢ other Persons rendering services or material for such Restoration, subject to

the following corditions:

(. Eachrequest for payment shall be made on at least ten (10) days
prior notice to Mortgagre and shall be accompanied by an Architect’s Certificate stating (a)
that all the Restoration weik then completed has been done in compliance with the Plans
and Specifications, as approvzd by Mortgagee, and in accordance with all provisions of law,
(b) the sums requested are required to reimburse Mortgagor for payments by Mortgagor to,
or are due to, the contractors, subcor.tractors, materialmen, laborers, engineers, architects,
or other persons rendering services or.:nuterials for the Restoration, and that, when added
to the sums, if any, previously paid out ty Mcrtgagee, such sums do not exceed the cost of
the Restoration to the date of such Architect’s Certificate, (c) whether or not the Estimate
continues to be accurate, and if not, what (he entire cost of such Restoration is then
estimated to be, and (d) that the amount of the Me: Proceeds or Net Award, as the case
may be, remaining after giving effect to such paymen: v.ijl be sufficient on completion of the
Restoration to pay for the same in full (including, in detail, an estimate by trade of the
remaining costs of completion);

(i)  Each request for payment shall be asco:npanied by an opinion
of counsel to Mortgagor, which shall be independent counsel acceptanle to Mortgagee, or
a title insurance policy, binder or endorsement satisfactory to Mortgagez confirming that (a)
all Liens (other than Prior Liens) covering that part of the Restoration previously paid for,
if any, have been waived and (b) there has not been filed with respect to all’ci any part of
the Premises any Lien (other than Prior Liens) which is not discharged of recorc aad which
could have priority over the Lien of this Mortgage in respect of any part of the Secured

Liabilities; and

(iii) The final request for any payment after the Restoration has been

completed shall be accompanied by an Architect’s Certificate listing all certificates, permits,
licenses, waivers, other documents, or any combination of the foregoing required by law in
connection with or as a result of such Restoration and stating that all of the same have been

obtained.
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In the event that there shall be any surplus after application of the Net Award
or the Net Proceeds to Restoration of the Improvements and the Equipment, such surplus
shall be applied to the Secured Liabilities in such order as Mortgagee in its sole discretion
shall determine or, at the option of Mortgagee, shall be heid by Mortgagee as additional
collateral to secure the performance by Mortgagor of the Secured Liabilities.

SECTION 1.14  Alwerations. Mortgagor shall not, without the prior
written consent of Mortgagee, make any addition, modification or change (each, an
"Alteration"), structural or nonstructural, to the Premises that costs more to effect than
$100,000. Whether or not Mortgagee has consented to the making of any Alteration,
Mortgage: skall (i) complete each Alteration promptly, in a good and workmanlike manner
and in compitance with all applicable local laws, ordinances and requirements and (ii) pay
when due all claiins for labor performed and materials furnished in connection with such
Alteration, unless coatested in accordance with the provisions of subsection 1.4.5.

SECTION 1.15 Hazardous Materia).

1.15.1 Mortgagor rcpresents and warrants that, except as included in the due
diligence information made available or as otherwise disclosed to Mortgagee, (i) it has
obtained all permits, licenses and Ctli2r authorizations which are required with respect to
the ownership and operation of its busines and the Mortgaged Property under any and all
applicable Environmental Laws, (ii) unless-and to the extent contested by Mortgagor in
accordance with the provisions of subsectiors 1,5.5 hereof, it is in compliance with all terms
and conditions of the required permits, licczices and authorizations, and is also in
compliance with Environmental Laws, including, without limitation, all other limitations,
restrictions, conditions, standards, prohibitions, requ’rements, obligations, schedules and
timetables contained in the Environmental Laws, (1) there is no civil, criminal or
administrative action, suit, demand, claim, hearing, nouce of violation, investigation,
proceeding, notice of demand letter pending or threatened agaiiist it or any subsidiary under
the Environmental Laws which could resuit in a material fine, p2nalty or other cost or
expense, and (iv) there are no past or present events, conditions, circumstances, activities,
practices, incidents, actions or plans which Mortgagor reasonably expects may interfere with
or prevent compliance with the Environmental Laws, or which Mortgagor reasoiisbly expects
may give rise to any common law or legal Hability, including, without limitadzon, liability
under the Comprehensive Environmental Response, Compensation and Liability-Act of
1980, as amended, or any other Environmental Law or related common law theory or which
otherwise form the basis of any claim, action, demand, suit, proceeding, hearing or notice
of violation, study or investigation, based on or related to the manufacture, processing,
distribution, use, generation, treatment, storage, disposal, transport or handling, or the

emission, discharge, release or threatened release into the environment, of any Hazardous

Materials which could result in a fine, penalty or other cost or expense.

1.15.2 Unless and to the extent contested by Mortgagor in accordance with
the provisions of subsection 1.5.5 hereof and except as included in the due diligence
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information made available or otherwise disclosed to Mortgagee, Mortgagor shall (i) comply
with any and all present and future Environmental Laws, (if) not release, store, treat,
hundie, gencrate, discharge or dispose of any Hazardous Materialy on, under or {rom the
Mortgaged Property in violation of or in a manner that Mortgagor reasonably expects could
result in any liability under vy Environmental Law, and (iif) take all necessary steps to
initiate and expeditiously complete all remedial, corrective and other action to eliminate any
such effect. In the event Mortgagor fails 10 initiate within thirty (30) days after receipt of
written notice from Mortgagee, and thereafter continue with due diligence, activities
reasonably intended to satisfy the covenants in the preceding sentence, Mortgagee may, in
addition 1o any other remedies set forth herein, as agent for and at Mortgagor's sole cost
and expense, cause compliance with the covenants and Mortgagor shall provide to
Mortgagee =nd its agents and employees access to the Mortgaged Property for such purpose.
The notice required by the preceding sentence shall identify the condition or conditions that
Mortgagee conteiiss do not comply with the covenants, along with the basis for alleging non-
compliance with reascoable specificity (the "Non-Compllance Notice”). Any costs or
expenses incurred by M:iigagee for such purpose shall be immediately due and payable by
Mortgagor and shall bear ‘ntzrest at the Default Rate. Mortgagee shall have the right at
any time that the Secured Liabilities are outstanding but not more than once every year, at
the sole cost and expense of Mortgagor, to conduct an environmental audit of the
Mortgaged Property by such Peiscps appointed by Mortgagee, and Mortgagor shail
cooperate in all respects in the conduc? of such environmental audit, including, without
limitation, by providing access to the Mortgaged Property and to all records relating thereto.
To the extent that any environmental audi:-identifies conditions which do not satisfy the
covenants of this Section 1.15, Mortgagor agrees, within thirty (30) days after receipt of the
Non-Compliance Nciice, to initiate and thereafter ccav'nue with due diligence all reasonable
steps to correct any failure to comply with such covenarts. Mortgagor shall indemnify and
hold Mortgagee and each Lender harmless from and apainst all loss, cost, damage or
expense (including, without limitation, reasonable attorneys' fees and disbursements and the
allocated costs of staff counsel) that Mortgagee or such Lender muv sustain by reason of the
assertion against Mortgagee or such Lender by any party of any claim relating to such
Hazardous Materials on, under or from the Mortgaged Property o1 actions taken with
respect thereto as authorized hereunder. The foregoing indemnification, shall survive
repayment of all Secured Liabilities and any release or assignment of this-IMzitgage.

1.15.3 "Environmental Laws" means the common law and all fecers, state,
local and foreign laws or regulations, codes, orders, decrees, judgments or injunctions issued,
promulgated, approved or entered thereunder, now or hereafter in effect, relating to
pollution or protection of public or employee health and safety or the environment,
including, without limitation, laws relating to (i) emissions, discharges, releases or threatened
releases of pollutants, contaminants, chemicals, or industrial, toxic or hazardous constituent
substances or wastes, including, without limitation, asbestos, or asbestos containing materials,
polychiorinated biphenyls, petroleum, including crude oil or any fraction thereof, or any
petroleum product (collectively referred 1o as "Hazardous Materials"), into the environment
(including, without limitation, ambient air, surface water, ground water, land surface or
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subsurface strata), (ii) the manufacture, processing, distribution, use, generation, treatment,
storage, disposal, transport or handling of Hazardous Materials, and (iii) underground
storage tanks, and related piping, and emissions, discharges, releases or threatened releases

therefrom.

SECTION 1,16  Ashestos. Mortgagor shall not instali nor permit (o be
installed in or removed from the Mortgaged Property, friable asbestos or any asbestos-
containing material (collectively, "ACM") except in compliance with all applicable
Environmental Laws, and with respect to any ACM currently present in the Morigaged
Property, Mortgagor shall promptly either (i) remove any ACM which such Environmental
Laws requice to be removed, or (ii) otherwise comply with such Environmental Laws with
respect to surii ACM, all at Mortgagor’s sole cost and expense. If Mortgagor fails to initiate
within thirty (3% days after receipt of written notice from Mortgagee, and thereafter
continue with dae-filigence, activities reasonably intended to satisfy the ACM covenants in
the previous sentence; Hortgagee may, in addition to any other remedies set forth herein,
take whatever steps i: Jeems necessary or appropriate to cause compliance with the
foregoing ACM covenants and Mortgagor shall provide to Mortgagee and its agents and
employees access to the Mortzaged Property for such purpose. The notice required by the
preceding sentence shall identify the condition or conditions that Mortgagee contends do
not comply with the foregoing ACM covenants, along with the basis for alleging non-
compliance with reasonable specificity. Any costs or expenses incurred by Mortgugee for
such purpose shall be immediately due and rayable by Mortgagor and bear interest at the
Default Rate. Mortgagor shall indemnify and hold Mortgagee and each Lender harmiess
from and against all loss, cost, damage and. expense (including, without limitation,
reasonable attorneys’ fees and disbursements ano ¢« allocated costs of staff counsel) that
Mortgagee or such Lender may sustain, as a result of «ie presence of any ACM and any
removal thereof or compliance with all applicable Environmental Laws. The foregoing
indemnification shall survive repayment of all Secured Liabilities and any release or

assignment of this Mortgage.

SECTION 1.17 Books and Records, Other Informaiop

1.17.1 Mortgagor shall keep proper books of record and accorny, in which
full, true and correct entries shall be made of all dealings or transactions of or in relation
to the Mortgaged Property and the business and affairs of the Mortgagor relating (o the
Mortgaged Property. Mortgagee and its authorized representatives shall have the right at
reasonable times and upon reasonable notice to examine the books and records of

Mortgagor relating 10 the operation of the Mortgaged Property.

1.17.2 Mortgagor shall, at any and all times, within a reasonable time after

written request by Mortgagee, furnish or cause to be furnished to Mortgagee, in such .
manner and in such detail as may be reasonably requested by Mortgagee, additional

information with respect to the Mortgaged Property.
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SECTION 1.18  NoClaims Agaiost Mortgages. Nothing contained in this

Mortgage shall constitute any consent or request by Mortgagee, express or implied, for the
performance of any labor or services or the furnishing of any materials or other property
in respect of the Premises or any part thereof, nor as giving Mortgagor any right, power or
authority to contract for or permit the performance of any labor or services or the furnishing
of any materials or other property in such fashion as would permit the making of any claim
against Mortgagee in respect thereof or any claim that any Lien based on the performance
of such labor or services or the furnishing of any such materials or other property is prior

to the Lien of this Mortgage.

SECTION 1.19 LUility Services. Mortgagor shall pay, or cause to be puld,
when due a¥ charges for all public or private utility services, all public or private rail and
highway services, all public or private communication services, all sprinkler systems, and all
protective serviccs, any other services of whatever kind or nature at any time rendered to
or in connection wiik iz Premises or any part thereof, shall comply in all material respects
with all contracts relatirg ‘o any such services, and shall do all other things required for the
maintenance and continurnce of all such services to the extent required to fulfill the

obligations set forth in Sectica 1.10.
ARTICLE I

ASSIGNMENT OF LEASES: SECURITY AGREEMENT:
ASSIGNMENT AGREEMENT

SECTION 2.1 Assignment of L zases, Rents, Issues and Profits.

2.1.1 Mortgagor absolutely, presently 2:id irrevocably assigns, transfers and
sets over to Mortgagee, and grants to Mortgagee subject to'the terms and conditions hereof,
all Mortgagor’s estate, right, title, interest, claim and demand asiondlord to collect rent and
other sums due under all existing Leases and any other Leases, insiucing, without limitation,
all extensions of the terms of the Leases (such assigned rights, "Mortgagor’s Interest”), as

follows:

(i)  the immediate and continuing right to receive and Zofiect Rents
payable by all tenants or other parties pursuant to the Leases;

(i)  all claims, rights, powers, privileges and remedies of Mortgagor,
whether provided for in any Lease or arising by statute or at law or in equity or
otherwise, consequent on any failure on the part of any tenant to perform or comply

with any term of any Lease;

(iii) all rights to take all actions upon the happening of a default under
any Lease as shall be permitted by such Lease or by law, including, without
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limitation, the commencement, conduct and consummation of proceedings at law or
in equity; and

(iv) the full power and authority, in the name of Mortgagor or
otherwise, to enforce, collect, receive and receipt for any and all of the foregoing and
to do any and all other acts and things whatsoever which Mortgagor or any landlord
is or may be entitled to do under the Leases.

2.1.2 Any Rents receivable by Mortgagee hereunder, after payment of all
proper costs and charges, shall be applied to all amounts due and owing under and as
provided i this Mortgage and the Credit Agreement. Mortgagee shall be accountable to
Mortgagor oniv for Rents actually received by Mortgagee pursuant to this assignment. The
collection of sveh Rents and the application thereof shall not cure or waive any Event or
Default or waive, nidify or affect notice of Event of Default or invalidate any act done

pursuant to such notice

213 Solong a5 no Event of Default shall have occurred and be continuing,
Mortgagor shall have a licensc to ooliect and apply the Rents and to enforce the obligations
of tenants under the Leases. Iminediately upon the occurrence and during the continuance
of any Event of Default, the license yranted in the immediately preceding sentence shall
cease and terminate, with or, to the exie:t permitted by law, without any notice, action or
proceeding or the intervention of a receive: anpointed by a court. Upon such Event of
Default and during the continuance thereof, Moestgagee may, to the fullest extent permitted

by the Leases, (i) exercise any of Mortgagor's-rights under the Leases, (ii) enforce the
Leases, (iii) demand, collect, sue for, attach, levy, tecaver, receive, compromise and adjust,
and make, execute and deliver receipts and releases for all Rents or other payments that
may then be or may thereafter become due, owing or payshic with respect to the Leases,
and (iv) generally, do, execute and perform any other act, dued. inatter or thing whatsoever
that ought to be done, executed and performed in and about o1 with respect to the Leases,
as fully as allowed or authorized by Mortgagor’s Interest.

2.1.4 Upon the occurrence and during the continuance o an Event of
Default, Mortgagor shall, at the direction of Mortgagee, further authorize-and direct the
tenant under each Lease to pay directly to, or as directed by, Mortgagee all R¢pie accruing
or due under its Lease without proof to the tenant of the occurrence and continvance of
such Event of Default. Mortgagor hereby authorizes the tenant under each Lease to rely
upon and comply with any notice or demand from Mortgagee for payment of Rents to
Mortgagee and Mortgagor shail have no claim against any tenant for Rents paid by such
tenant to Mortgagee pursuant to such notice or demand.

2.1.5 Mortgagor at its sole cost and expense shall use commercially
reasonable efforts to enforce the Leases in accordance with their terms. Neither this
Mortgage nor any action or inactien on the part of Mortgagee shall release any tenant under
any Lease, any guarantor of any Lease or Mortgagor from any of their respective obligations
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under the Leases or constitute an assumption of any such obligation on the part of
Mortgagee. No action or failure to act on the part of Mortgagor shall adversely affect or
limit the rights of Mortgagee under this Mortgage or, through this Mortgage, under the

Leases.

2.1.6 All rights, powers and privileges of Mortgagee herein set forth are
coupled with an interest and are irrevocable, subject to the terms and conditions hereof, and
Mortgagor shall not take any action under the Leases or otherwise which is inconsistent with
this Mortgage or any of the terms hereof and any such action inconsistent herewith or
therewith shall be void. Mortgagor shall, from time to time, upon request of Mortgagee,
execute il instruments and further assurances and all supplemental instruments and take
all such actiop-as Mortgagee from time to time may reasonably request in order to perfect,
preserve and piniect the interests intended to be assigned to Mortgagee hereby.

2,1.7 .“Mzrigagor shall not, unilaterally or by agreement, subordinate, amend,
modify, extend, dischars e, terminate, surrender, waive or otherwise change any term of any
of the Leases in any man:e? which would violate this Mortgage. If the Leases shall be
amended as permitted herely, they shall continue to be subject to the provisions hereof
without the necessity of any furiher act by any of the parties hereto,

2.1.8 Nothing contained lerein shall operate or be construed to (i) obligate
Mortgagee to perform any of the terms, covznants or conditions contained in the Leases or
otherwise to impose any obligation upon Martzagee with respect to the Leases (including,
without limitation, any obligation arising out of aziy covenant of quiet enjoyment contained
in the Leases in the event that any tenant under a Zease shall have been joined as a party
defendant in any action by which the estate of such te:iait shall be terminated) or (ii) place
upon Mortgagee any responsibility for the operation, contryl, care, management or repair

of the Premises. -

SECTICN 2.2 Security Interest in Personal Property.

2.2.1 This Mortgage shall constitute a security agreement zu4 shall create
and evidence a security interest in and Lien upon all the Equipment and in‘ali the other ¢a
items of Mortgaged Property in which a security interest may be granted or a cemwon law &
pledge created pursuant to the Uniform Commercial Code as in effect in the state in which 53

the Premises are located or under the common law in such state (collectively, "Personal S

Property”). S
=]

222 Upon the occurrence of any Event of Default, in addition to the
remedies set forth in Article I[I, Morigagee shall have the power to sell the Personal
Property in accordance with the Uniform Commercial Code as enacted in the state in which
the Premises are located or under other applicable law. It shall not be necessary that any
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Personal Property offered be physically present at any such sale or constructively in the
possession of Martgagee or the person conducting the sale.

2.2.3 Upon the occurrence and during the continuance of any Event of
Default, Mortgagee may sell the Personal Property or any part thercof at public or private
sale with notice to Mortgagor as hereinafter provided. The proceeds of any such sale, after

deducting all reasonable expenses of Mortgagee in taking, storing, repairing and selling the

Personal Property (including, without limitation, reasonable attorneys’ fees and iegal
expenses), shall be applied in the manner set forth in gubsection 3.3.3. At any sale, public

or private, of the Personal Property or any part thereof, Mortgagee may purchase any or all
of the Personal Property offered at such sale.

2.2.4 Mortgagee shall give Mortgagor reasonable notice of any saie of any
of the Personal Property pursuarnt ta the provisions of this Section 2,2. Notwithstanding the

provisions of Section 5.2, any such natice shall conclusively be deemed to be reasanable and

effective if such notice is mailed at least five (5) days prior to any sale, by first class or

certified mra), postage prepaid, to Mortgagor at its address determined in accordance with
the provisions of i

ARTICLE 11
EFVENTS OF DEFAULT AND REMEDIES
SECTION 3.1 Events of Default. It shall be an Event of Default

hereunder (an "Event of Delaz.]:") if there shall have occurred and be continuing a Defauit
under the Credit Agreement. ,

SECTION 3.2 Peinedies in Case of an Event of Default. If any Event

of Default shall have occurred and bz zcutinuing, Morigagee may at its option, in addition
to any other action permitted under this"Mortgage or the Credit Agreement or by law,
statute or in equity, take one or more of the following actions:

3.2.1 by written notice to Murtgzpor, declare the entire unpaid amount of
the Secured Liabilities to be due and payable imirediately;

3.2.2 personally, or by its agents or attorneys, (i) enter into and upon and
take possession of all or any part of the Premises togecher with the books, records and
accounts of Mortgagor relating thereto and, exciude ?Zortgagor, its agents and servants
wholly therefrom, (ii) use, operate, manage and control th: Premises and the Equipment
and conduct the business thereof, (iii) maintain and rectore the Premises and the
Equipment, (iv) make all necessary or proper repairs, renewals zvd replacements and such
useful Alterations thereto and thereon as Mortgagee may deem adviszole, (v) manage, lease
and operate the Premises and carry on the business thereof and :=xercise all rights and
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powers of Mortgagor with respect thereto either in the name of Mortgagor or otherwise, or
(vi) collect and receive all earnings, revenues, rents, issues, profits and income of the
Morigaged Property and every part thereof., Mortgagee shall be under no liability for or by
reason of any such taking of possession, entry, removal or holding, operation or management
except that any amounts so received by Mortgagee shall be applied as follows:

FIRST: (o pay reasonable costs and expenses (including, without
limitation, reasonable attorneyy’ fees and expenses) of so entering upon, taking
possession of, holding, operating and managing the Mortgaged Property or any part
thereof, and any taxes, assessments or other charges which Mortgagee may consider
necessary or desirable to pay, and any other amounts due to Mortgagee;

SECOND: without duplication of amounts applied pursuant to clause
FIRST zvuve, to pay all amounts of the Secured Liabilities then due and owing, in
accardance with the priority of payments set forth in the Credit Agreement; and

THIRD: /- the balance, if any, to the Person lawfully entitled to such
amounts, if all candtinr: to the release of this Mortgage shall have been fulfilled,
but if any such condition shall not have been fulfilled, to be held by Mortgagee and
thereafter applied to any future payments required to be made in accordance with

clauses FIRST and SECOND 2bhove.

3.2.3 with or without entry, rersonally or by its agents or attorneys, (i) sell

the Mortgaged Property and all estate, right,-titie and interest, claitn and demand therein
at one or more sales in one or more parcels, ity nceordance with the provisions of Section

3.3, or (if) institute and prosecute proceedings for the complete or partial foreclosure of the
Lien and security interests created and evidenced heisty: or

3.2.4 take such steps to protect and enforce iis rights whether by action, suit
or proceeding at law or in equity for the specific performance o¢-2py covenant, condition
or agreement in the Credit Agreement and the other Financing Agrczinents, or in aid of the
execution of any power granted in this Mortgage, or for any foreclosui= hereunder, or for
the enforcement of any other appropriate legal or equitable remedy or otherwise as

Mortgagee shall elect.

SECTION 3.3 Sale of Mortgaged Praperty if Event of Defauit Occurs;
Proceeds of Saie. |

33.1 If any Event of Default shall have occurred and be continuing,
Mortgagee may institute an action to foreclose this Mortgage or take such other action as
may be permitted and available to Mortgagee at law or in equity for the enforcement of this
Mortgage and realization on the Mortgaged Property and proceeds thereon through power
of sale, final judgment and execution thereof or otherwise, and in furtherance thereof
Mortgagee may sell the Mortgaged Property at one or more sales, as an entirety or in
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parcels, at such time and place, upon such terms and after such notice thereof as may be
required or permitted by faw or statute or in equity. Mortgagee may execute and deliver
to the purchaser at such sale a conveyance of the Mortgaged Property in fee simple and an
assignment or conveyance of all Mortgagor's Interest in the Leases and the Mortgaged
Property, each of which conveyances and assignments shall contain recitals as to the Event
of Default upon which the execution of the power of sale herein granted depends, and
Mortgagor hereby constitutes and appoints Mortgagee the true and lawful attorney in fact
of Mortgagor to make any such recitals, sale, assignment and conveyance, and all of the acts
of Mortgagee as such attorney in fact are hereby ratified and confirmed. Mortgagor agrees
that such recitals shall be binding and conclusive upon Mortgagor and that any assignment
or conveyznce to be made by Mortgagee shall divest Mortgagor of all right, title, interest,
equity and right of redemption, including any statutory redemption, in and to the Mortgaged
Property. Thie)power and agency hereby granted are coupled with an interest and are
irrevocable by <exth or dissolution, or otherwise, and are in addition to any and all other
remedies which Mar(;agee may have hereunder, at law or in equity. So long as the Secured
Liabilities, or any pa:t thereof, remain unpaid, Mortgagor agrees that possession of the
Mortgaged Property iy Mertgagor, or any Person claiming under Mortgagor, shall be as
tenant, and, in case of a saie-vider power or upon foreclosure as provided in this Mortgage,
Mortgagor and any Person in possassion under Mortgagor, as to whose interest such sale
was not made subject, shall, at tiie-option of the purchaser at such sale, then become and
be tenants holding over, and shall for'hwith deliver possession to such purchaser, or be
summarily dispossessed in accordance with the laws applicable to tenants holding over. In
case of any sale under this Mortgage by virfue of the exercise of the powers herein granted,
or pursuant to any order in any judicial proceeding or otherwise, the Mortgaged Property
may be sold as an entirety or in separate parcels in such manner or order as Mortgagee in
its sole discretion may elect. One or more exercisss of powers herein granted shall not
extinguish or exhaust such powers, until the entire Mortgaged Property is sold or all

amounts secured hereby are paid in full.

3.3.2 In the event of any sale made under or by viriue of this Article III, the
entire principal of, and interest in respect of the Secured Liabilities, if not previously due
and payable, shall, at the option of Mortgagee, immediately become due and payable,
anything in this Mortgage to the contrary notwithstanding.

33.3 The proceeds of any sale made under or by virtue of this Article III,

together with any other sums which then may be held by Mortgagee under this Mertgage,
whether under the provisions of this Article III or otherwise, shall be applied as follows:

FIRST: to pay the costs and expenses incurred by Mortgagee in

enforcing its remedies under this Mortgage;

SECOND: to pay the costs and expenses of the sale and of any receiver of
the Mortgaged Property or any part thereof appointed pursuant to subsection 3.5.2;
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THIRD: without duplication of the amounts applied pursuant to clauses
FIRST and SECOND above, to pay ali amounts of the Secured Liabilities then due
and owing in accordance with the priority of payments set forth in the Credit

Agreement; and

FOURTH: the balance, if any, to the Person lawfully entitled thereto
(including Mortgagor).

33.4 Mortgagee (on behalf of any Lender or on its own behalf) or any
Lender or any of their respective Affiliates may bid for and acquire the Mortgaged Property
or any par: thereof at any sale made under or by virtue of this Article III and, in lieu of
paying cash tlierefor, may make settlement for the purchase pricc by crediting against the
purchase price tiz unpa;d amounts {whether or not then due) owing to Murtgagcc, or such
Lender in respeciofihe Secured Liabilities, after deducting from the sales price the expense
of the sale and the reasznable costs of the action or proceedings and any other sums that
Mortgagee or such Lender is authorized to deduct under this Mortgage.

33.5 Mortgagze may adjourn from time to time any sale by it to be made
under or by virtue of this Mortgige oy announcement at the time and place appointed for
such sale or for such adjourned saie or sales, and, Mortgagee, without further notice or
publication, may make such sale at thcdme and place to which the same shall be so

adjourned.

3.3.6 If the Premises are compriced of more than one parcel of land,
Mortgagee may take any of the actions authorized ry this Section 3.3 in respect of any or
2 number of individual parcels.

SECTION 3.4  Additional Remedies in Case.of an Event of Default.

3.4.1 Mortgagee shall be entitled to recover judgment as aforesaid either
before, after or during the pendency of any proceedings for the enforcement of the
provisions of this Mortgage, and the right of Mortgagee to recover sucii jusgment shall not
be affected by any entry or sale hereunder, or by the exercise of any ather right, power or
remedy for the enforcement of the provisions of this Mortgage, or the forecloture of, or
absolute conveyance pursuant to, this Mortgage. In case of proceedings against Mortgagor
in insolvency or bankruptcy or any proceedings for its reorganization or involving the
liquidation of its assets, Mortgagee shall be entitled to prove the whole amount of principal
and interest and other payments, charges and costs due in respect of the Secured Liabilities
to the full amount thereof without deducting therefrom any proceeds obtained from the sale
of the whole or any part of the Mortgaged Property; provided, however, that in no case shall
Mortgagee receive a greater amount than the aggregate of such principal, interest and such
other payments, charges and costs (with interest at the Default Rate) from the proceeds of
the sale of the Mortgaged Property and the distribution from the estate of Mortgagor.
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3.4.2 Any recovery of any judgment by Mortgagee and any levy of any
execution under any judgment upon the Mortgaged Property shall not affect in any manner
or to any extent the Lien and security interests created and evidenced hereby upon the
Mortgaged Property or any part thereof, or any conveyances, powers, rights and remedies
of Mortgagee hereunder, but such conveyances, powers, rights and remedies shall continue

unimpaired as before.

3.43 Any moneys coliected by Mortgagee under this Section 3.4 shall be
applied in accordance with the provisions of subsection 3.3.3.

SECTION 3.5 Legal Proceedings After an Event of Defauls.

35,1 After the occurrence of any Event of Default and immediately upon
the commencericnc-of any action, suit or legal proceedings to obtain judgment for the
Secured Liabilities ur-apy part thereof, or of any proceedings to foreclose the Lien and
security interest created urd evidenced hereby or otherwise enforce the provisions of this
Mortgage or of any other proceedings in aid of the enforcement of this Morigage,
Mortgagor shall enter its voluntarv appearance in such action, suit or proceeding,

3.5.2 Upon the occarrence and during the continuance of an Event of
Default, Mortgagee shall be entitled {cithwith as a matter of right, concurrently or
independently of any other right or remedy bereunder either before or after declaring the
Secured Liabilities or any part thereof to Le aue and payable, to the appointment of a
receiver without giving notice to any party ‘and without regard to the adequacy or
inadequacy of any security for the Secured Liabiliti¢s-or the solvency or insolvency of any
Person then legally or equitably liable for the Securce Liabilities or any portion thereof.
Mortgagor hereby consents to the appointment of suciy receiver. Notwithstanding the
appointment of any receiver, Mortgagee shall be entitled a pledgee to the possession and
control of any cash, deposits or instruments at the time held 05 or payable or deliverable
under the terms of the Credit Agreement 1o Mortgagee.

3.5.3 Mortgagor waives the benefit of all laws now exisiiag or that hereafter
may be enacted providing for (i) any appraisement before sale of any rartion of the
Premises, or (ii) extension of the time for the enforcement or collection ¢t ary Secured
Liability, or (iii) creation of an extension of the period of redemption from or a nio1atorium
on any sale made pursuant to this Mortgage. To the full extent Mortgagor may do so,
Mortgagor agrees that Mortgagor will not at any time insist upon, plead, claim or take the
benefit or advantage of any law now or hereafter in force providing for any appraisement,
valuation, stay, extension, redemption or moratorium, and Mortgagor, for Mortgagor,
Mortgagor’s successors and assigns, and for any and all Persons ever claiming any interest
in the Premises, to the extent permitted by law, hereby waives and releases all rights of
redemption, reinstatement, valuation, appraisement, moratorium, and stay of execution. If
any law referred to in this Section 3.5 and now in force, of which Mortgagor, Martgagor’s
successors and assigns or other Person might take advantage despite this Section 3.5, shall
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hereafter be repealed or cease to be in force, such law shall not thereafter be deemed 1o
preclude the application of this Section 3.5. Mortgagor expressly waives and relinquishes
any and all rights and remedies which Mortgagor may have or be able to assert by reason
of the laws pertaining to the rights and remedies of sureties, Mortgagor waives, to the full
extent permitted by law, all statutes of limitations as a defense to this Mortgage and any
obligation secured by this Martgage. Mortgagor for itself and all who may claim through
or under it waives any and ali right to have the property and estates comprising the Premises
marshalled upon any foreclosure of the Lien hereof and agrees that any court having
jurisdiction to foreclose such Lien may order the Premises sold as an entirety. Mortgagor
hereby expressly waives any and all rights of redemption from sale under any order or
decree of {ori.closure, pursuant to rights herein granted, on behalf of Mortgagor, and each
and every Pirson acquiring any interest in, or title to, the Premises described herein
subsequent to tin date of this Mortgage, and on behalf of all other Persons 10 the extent

permitted by appiicatle law.

SECTION 2.6 Remedies Not Exclusive. No remedy conferred upon or

reserved to Mortgagee by thas Mortgage is intended to be exclusive of any other remedy or
remedies, and each and every such.remedy shall be cumulative and shall be in addition to
every other remedy given under this Mortgage or now or hereafter existing at law or in
equity. Any delay or omission of Morigagee to exercise any right or power accruing on any
Event of Default shall not impair any :uck right or power and shall not be construed to be
a waiver of or acquiescence in any such Evept-of Default. Every power and remedy given
by this Mortgage may be exercised from time to time concurrently or independently, when
and as often as may be deemed expedient by Mortgagee in such order and manner as
Mortgagee, in its sole discretion, may elect. If Moitzagee accepts any moneys required to
be paid by Mortgagor under this Mortgage after the sarne become due, such acceptance
shall not constitute a waiver of the right either to requirc promot payment, when due, of all
other sums secured by this Mortgage or to declare an Event of Default with regard to
subsequent defaults. If Mortgagee accepts any moneys requiiec 1o be paid by Mortgagor
under this Mortgage in an amount less than the sum then due, such acceptance shall be
deemed an acceptance on account only and on the condition that i{ shail not constitute a
waiver of the obligation of Mortgagor to pay the entire sum then duc, 2ad Mortgagor’s
failure to pay the entire sum then due shall be and continve to be a defaulr-hereunder
notwithstanding acceptance of such amount on account.

ARTICLE IV
CERTAIN DEFINITIONS

The following terms shall have the following respective meanings:

"Cost of Construction” means the sum, so far as it relates to the reconstructing,"
renewing, restoring or replacing of the Improvements, of (i} obligations incurred or assumed
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by Mortgagor or undertaken by tenants pursuant to the terms of the Leases for labor,
materials and other expenses and to contractors, builders and materialmen; (ii) the cost of
contract bonds and of insurance of all kinds that may reasonubly be deemed by Mortgagor
to be desirable or necessary during the course of construction; (lif) the expenses incurred
or ussumed by Mortgagor for test borings, surveys, estimates, uny Plans and Specitications
and preliminary investigations therefor, und for supervising construction, s well as for the
performance of all other duties required by or reasonably necessary for proper construction;
(iv) ad valorem property taxes levied upon the Premises during performance of any
Restoration; and (v} any costs or other charges in connection with obtaining title insurance
and counsel opinions that may be required or necessary in connection with a Restoration.

“Governmental Authority" means any federal, state, local or foreign court,

agency, authcrity; board, bureau, commission, dcpartmcm, office or instrumentality of any
nature WhatSDqu qrany governmental or quasi-governmental unit, whether civil or military,
whether now or hereafizr in existence, or any officer or official thereof, having or exercising
jurisdiction over the Mrrigagor or the Mortgaged Property.

"Officers’_Certifice*s" means, as applied to any corporation, & certificate
executed on behalf of such corporation by its Chairman of the Board (if an officer) or its
President or one of its Vice Presicents and by its Chief Financial Officer or its Treasurer
or any Assistant Treasurer; provided, that every Officers’ Certificate with respect to
compliance with a condition precedent to the-making of any Loan hereunder shall include
(i} a statement that the officers making or giving such Officers’ Certificate have read such
condition and any definitions or other provisions <ontained in this Mortgage relating thereto,
(ii) a statement that, in the opinion of the signeis, ihey have made or have caused to be
made such examination or investigation as is necessery to enable them to express an
informed opinion as to whether or not such condition: ‘nas heen complied with, and (iii) a
statement as to whether, in the opinion of the signers, such condition has been complied

with.

ARTICIE V

MISCELLANEOUS

SECTION 5.1 Severability. In the event any one or more of the
provisions contained in this Mortgage shall for any reason be held to be invalid, illegal or

unenforceable in any respect, such invalidity, illegality or unenforceability shall not affect
any other provision of this Mortgage, but this Mortgage shall be construed as if such invalid,
iliegal or unenforceable provision had never been contained herein or therein. The
invalidity of any provision of this Mortgage in any one jurisdiction shall not affect or impair
in any manner the validity of such provision in any other jurisdiction.
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SECTION 5.2 Notices. Except as otherwise expressly provided herein,
any notice, demand or other communication required or desired to be served, given or
delivered hereunder shall be in writing, and shall be deemed to have been validly served,
given or delivered (i) three (3) Business Days after deposit in the United States mails, with
proper postage prepaid, (ii) when sent afier receipt of confirmation or answerback if sent
by telecopy, or other similar facsimife transmission, (iii) one (1) Business Day after
deposited with a reputable overnight courier with all charges prepaid, or (iv) when
delivered, If hand-delivered by messenger, alf of which ahall be properly addressed to the
party to be notified and sent to the address or nutmber indicated bs follows;

if to Mortgagor:

AEC RAIL PRODUCTS CORPORATION
2(«-5noth Michigan Avenue .
Chicage; Tinois 60604-2402

Attentioti: / D, Chisholm MacDonald

Telecopier: {312) 322-0397
Confirmation: (312) 222-4579

If to Mortgagee:

AMERICAN NATIONAL BANK AND TRUST COMPANY OF CHICAGO

33 North LaSalle Street
Chicago, Illinois 60690 _
Attention: Dennis E. Harrison, Senio:r % ce President

Telecopy: (312) 661-6929
Confirmation: (312) 661-5707

or to such other address or number as each party designates to the cther in the manner
herein prescribed.

SECTION 5.3 Covenants To Run with the Land. All graats, covenants,

terms, provisions and conditions in this Mortgage shall run with the Land and shall apply
to, and bind the successors and assigns of Mortgagor. If there shaifl be more thun one
mortgagor, the covenants and warranties hereof shall be joint and several.

SECTION 54 Qapggns,ﬁqng_qmngﬁumbﬂ The captions and section

headings of this Mortgage are for convenience or are not to be used to interpret or define
the provisions hereof. All terms contained herein shall be construed whenever the context
of this Mortgage so requires, so that the singular includes the plural and so that the
masculine includes the feminine,
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SECTION 5.5 Limitation on Interest Payable. [t is the intention of the

parties 1o conform strictly 1o the usury laws, whether state or federal, that are applicable to
the transaction of which this Mortgage is & part. All agreements between Mortgagor and
Mortgagee whether now existing or hereafter arising and whether oral or written, are hereby
expressly limited so that in no contingency or event whatsoever shall the amount paid or
agreed 10 be paid by Mortgagor for the use, forbearance or detention of the money to he
loaned under the Credit Agreement or any related document, or for the payment or
performance of any covenant or obligation contained herein or in the Credit Agreement or
any related document, exceed the maximum amount permissible under applicable federal
or state usury laws, If under any circumstances whatsoever fulfillment of any such provision,
at the tim¢ performance of such provision shall be due, shall involve exceeding the limit of
validity prescrihed by law, then the obligation to be fulfilled shall be reduced to the limit
of such validity.” £ under any circumstances Mortgagor shall have paid an amount deemed
interest by applicatic law, which would exceed the highest lawful rate, such amount that
would be excessive irerzst under applicable usury laws shall be applied to the reduction of
the principal amount owisg in respect of the Secured Liabilities and not to the payment of
interest, or if such excessive, initerest exceeds the unpaid balance of principal and any other
amounts due hereunder, the excesz shall be refunded promptly to Mortgagor. All sums paid
or agreed to be paid for the use, forbearance or detention of the principal under any
extension of credit by Mortgagee shall to the extent permitted by applicable law, and to the
extent necessary to preclude exceeding (= limit of validity prescribed by law, be amortized,
prorated, allocated and spread from the datz of this Mortgage until payment in full of the
Secured Liabilities so that the actual rate ol intarest on account of such principal amounts

is uniform throughout the term hereof.

SECTION 5.6 liademnification; Réirphursement. Mortgagor agrees to
indemnify, pay and hold harmless Mortgagee and each of-the Secured Parties and the
officers, directors, employees, agents and affiliates of Morigagse and each of the Secured
Parties (collectively called the "Indemnitees") from and against arv and all other liabilities,
obligations, losses, damages, penalties, actions, judgments, suits, c'zims, costs (including,
without limitation, settlement costs), expenses or disbursements of @ny kind or nature
whatsoever (including, without limitation, the reasonable fees and disburseincnts of counsel
for such Indemnitees in connection with any investigative, administrative”nr judicial
proceeding commenced or threatened, whether or not such Indemnitee shall be designated
a party thereto), which may be imposed on, incurred by, or asserted against that [ndemnitee,
in any manner relating to or arising out of this Mortgage or any other Financing Agreement
(including, without limitation, any misrepresentation by Mortgagor in this Mortgage or any

other Financing Agreement) (the "indemnified liabilities"); provided that Mortgagor shall
have no obligation to an Indemnitee hereunder with respect to indemnified liabilities if it

has been determined by a final decision (after all appeals and the expiration of time to
appeal) by a court of competent jurisdiction that such indemnified liability arose from the
gross negligence or willful misconduct of that Indemnitee. To the extent that the
undertaking to indemnify, pay and hold harmless set forth in the preceding sentence may
be unenforceable because it is violative of any law or public policy, Mortgagor shall
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contribute the maximum partion which it is permitted to pay and satisfy under applicable
law, to the payment and satisfaction of all indemnified liabilities incurred by the Indemnitees
or any of them. The obligations of Mortgagor contained in this Saction 5.6 shall survive the
termination of this Mortgage and the discharge of Mortgagor's other obligations under this
Mortgage and the other Financing Agreements. Any amount paid by any Indemnitee as to
which such Indemnitee has the right to reimbursement shall constitute Secured Liabilities

secured by the Mortgaged Property.

SECTION 5.7 Choice of Law. The terms and provisions of this
Mortgage and the enforcement hereof shall be governed by and construed in accordance

with the laws of the state in which the Premises are located (except where the laws or
canflict of laws rules of such state would otherwise require).

SECTION 5.8 No _Merger. The rights and estate created by this
Mortgage shall not, vadzr any circumstances, be held to have merged into any other estate

or interest now owned ¢ hereafter acquired by Mortgagee unless Mortgagee shall have
consented to such merger i1 yriting,

SECTION 5.9 Changesin Writing. This Mortgage may not be modified,
amended, discharged or waived in whale or in part except by an instrument in writing

executed in accordance with the Credic Agreement and signed by (i) Mortgagor, to the

extent any modification, amendment, dischazga or waiver is sought to be enforced against

Mortgagor, and (i) Mortgagee, to the exteat sny modification, amendment, discharge or

waiver is sought to be enforced against Mortgagez.

SECTION 510  No Credit for Puvment of Taxes or Impositions.
Mortgagor shall not be entitled to any credit against the principal, premium, if any, or
interest payable under the Credit Agreement, and Mortgegor shall not be entitled to any
credit against any other sums which may become payable undcr the terms thereof or hereof,
by reason of the payment of any tax or other impositions on the Mo:tgaged Property or any

part thereof.

SECTION 5.11 Stamp and Other Taxes. Subject to'the rrovisions of

subsection 1.5.5 relating to permitted contests, Mortgagor shall pay any Evited States
documentary stamp taxes, with interest and fines and penalties, and any mortgage iecording
taxes, with interest and fines and penalties, that may hereafter be levied, impused or
assessed under or upon or by reason of this Mortgage or the Secured Liabilities or any
instrument or transaction affecting or relating to either thereof and in default thereof
Mortgagee may advance the same and the amount so advanced shall be payable by
Mortgagor to Mortgagee within ten (10) days after demand therefor, together with interest
thereon at the Default Rate; provided, however, if, in the opinion of counsel for Mortgagee,
(i) it might be unlawful to require Mortgagor to make such payment or (i} the making of

such payment might result in the imposition of interest beyond the maximum amount

permitted by applicable law, then, and in such event, Mortgagee may elect by notice in
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writing to Mortgagor to declare all of the Secured Liabilities immediately due and payable
anything contained herein or in any other Financing Agreement to the contrary

notwithstanding. '

SECTION 512 EstoppelCertificates. Mortgagor shall, from time to time,
upon thirty (30) days prior written request of Mortgagee, execute, acknowledge and deliver

to Mortgagee a certificate signed by an authorized officer or officers stnting that this
Mortgage, the Credit Agreement and the other Financing Agreements are unmodified and
in full force and effect {or, if there have been modifications, that this Mortgage, the Credit
Agreement or such Financing Agreement, as applicable, is in full force and effect as
modified =nd setting forth such modifications) and stating the date to which principal and

interest have been paid on the Loans.

SLCTION 5.13 Additional Security.  Without notice to or consent of
Mortgagor and withzut impairment of the Lien and rights created by this Mortgage,
Mortgagee may accept /but Mortgagor shall not be obligated to furnish) from Mortgagor
or from any other Person or Tersons, additional security for the Secured Liabilities. Neither
the giving of this Mortgage nor the acceptance of any such additional security shail prevent
Mortgagee from resorting, first, to such additional security, and, second, to the security
created by this Mortgage without afecting Mortgagee's Lien and rights under this Mortgage.

SECTION 5.14 Partial Reiease: Rejease.

5.14.1 Mortgagor agrees that, withoat affecting the liability of any Person or
Persons for payment of the Secured Liabilities oruffesting the Lien of this Mortgage upon
the Mortgaged Property or any part thereof (other than Persons or property expressly
released as a result of the exercise by Mortgagee of {is rights and privileges hereunder),
Mortgagee may at any tinie and from time to time, on requast of Mortgagor, without notice
to any Person or Persons liable for payment of any of the Secured Liabilities extend the
time or agree to alter the terms of payment of such Secured Liabilities. Mortgagor further
agrees that any part of the Mortgaged Property may be releascd with or without
consideration without affecting the remainder of the Secured Liabilitics or the priority of
this Mortgage with respect to the remainder of the Mortgaged Property.

5.14.2 The Mortgaged Property shall be released from the Lien of this
Mortgage in accordance with the provisions of the Credit Agreement or at such time as all
Secured Liabilities and reimbursement obligations in respect of Letters of Credit outstanding
from time to time have been paid in full (without regard to the obligations which survive
the payment thereof) and the Commitments of the Lenders to make any Loan or issue any
Letter of Credit under the Credit Agreement shall have expired or been sooner terminated.
Mortgagee, on the written request of Mortgagor, will execute and deliver such proper
instruments of release and satisfaction as may reasonably be requested to evidence such
release, and any such instrument, when duly executed by Mortgagee and duly recorded by
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Mortgagor in the places where this Mortgage is recorded, shall conclusively evidence the
release of this Morigage.

SECTION 5.15 Certain Expenses of Morigagee. [f any action, suit or

other praceeding affecting the Mortgaged Property or any part thereof be commenced, in
which action, suit or proceeding Mortgagee is made a party or participates or in which the
right to use the Mortgaged Property or any part thereof is threatened, or in which it
becomes necessary in the judgment of Mortgagee to defend or uphold the Lien of this
Mortgage (including, without limitation, any action, suit or proceeding to establish or uphold
the compliance of the Improvements with any Requirements of Law), then all amounts paid
or incurred 0y Mortgagee for the expense of any such action, suit or other proceeding or to
protect its righis therein (whether or not it is made or becomes a party thereto) or otherwise
to enforce or(difand the rights and Lien created by this Mortgage, including, without
limitation, reasoisble attorneys' fees and legal expenses, shall be paid by Martgagor upon
demand together with-interest at the Default Rate from the date of the payment or
incurring thereof to thé rate of repayment, and any such amount and the interest thereon
shall be a Lien on the Mor:gaged Property, prior to any right, or right to, interest in, or
claim upon the Mortgaged Property attaching or accruing subsequent to or otherwise
subordinate to the Lien of this Moitgage, and the same shall be deemed to be secured
hereby. All other amounts paid, advar.ced or incurred by Mortgagee in order to secure and
protect the Lien of this Mortgage or other security provided hereunder shall be a like Lien
on the Mortgaged Property and be deemn:d to be secured hereby.

SECTION 5.16 ~ Expenses of Collection. In the event this Mortgage or
any other instrument evidencing the Secured Liabilitiez is placed in the hands of counsel for
collection of any amount payable hereunder or thereonder or for the enforcement of any
of the provisions hereof or thereof, Mortgagor agrees to/pay all reasonable costs associated
therewith incurred by Mortgagee, including, without limita'ion, reasonable attorneys’ fees

and legal expenses, either with or without the institution 4f an action, suit or other .

proceeding, in addition to all costs, disbursements and allowances picvided by law, ail such
costs to be paid upon demand, together with interest thereon at the Default Rate from the
date of notice or incurring thereof to the date of repayment, and the sarae shall be deemed

to be secured hereby.

SECTION 5.17  Busipess Days. In the event any time period ¢i eny date
provided in this Mortgage ends or falls on a day other than a Business Day, then suck. time

period shall be deemed to end and such date shall be deemed to fall on the next succeeding
Business Day, and performance herein may be made on such Business Day, with the same
force and effect as if made on such other day.

SECTION 5.18 Relationship.  The relationship of Mortgagee to

Mortgagor hereunder is strictly and solely that of lender and borrower and mortgagor and

mortgagee and nothing contained in the Credit Agreement, this Mortgage or any other
document or instrument now existing and delivered in connection therewith or otherwise in
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connection with the Secured Liabilities is intended to create, or shall in any event or under

any circumstance be construed as creating a partnership, joint venture, tenancy-in-common,
joint tenancy or other relationship of any nature whatsoever between Mortgagee and
Mortgagor other than as lender and borrower and mortgagar and mortgagee.

SECTION 519 Concerning Marigages.

5.19.1 Mortgagee shall be entitled to rely upon any written notice, statement,
certificate, order or other document or any telephone message believed by it to be genuine
and correct and to have been signed, sent or made by the proper Person, and, with respect
to al} matfers pertaining to this Mortgage and its duties hereunder, upon advice of counsel

selected by ir.

5.15.2<\Vith respect to any of its rights and obligations as a Lender, Mortgagee
shall have and may exercise the same rights and powers hereunder. The term "Lenders,”
"Lender” or any similar tzims shall, unless the context clearly otherwise indicates, include
Mortgagee in its individual carerity as a Lender. Mortgagee may accept deposits from, lend
money to, and generally engage-in any kind of banking, trust or other business with
Mortgagor or any entity related to nr affiliated with Mortgagor to the same extent as if

Mortgagee were not acting as Agent

5.19.3 Martgagor shall recognizc as the beneficiary under this instrument any

party who has succeeded ta the interest of Mortzagee pursuant to the terms of the Credit
Agreement.

5.19.4 If any item of Mortgaged Proper’y also constitutes collateral granted
to Mortgagee under any other deed of trust, mortgage, sccurity agreement, pledge or
instrument of any type, in the event of any conflict between the provisions of this Mortgage
and the provisions of such other deed of trust, mortgage, secunty agreement, pledge or
instrument of any type in respect of such collateral, Mortgagee, in.;*s sole discretion, shalt
select which provision or provisions shall control.

5.19.5 Mortgagee may resign from the performance of all iis firctions and
duties hereunder at any time in accordance with the provisions of the Credit Agreement.
Such resignation shall take effect upon the appointment of a successor Mortgagee rarsuant
to the provisions of the Credit Agreement.

SECTION 5.20 Future Advances. Subject to the limitations set forth in
the last paragraph of the Granting Clauses section of this Mortgage, this Mortgage may
secure future advances,
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SECTION 521  Marigagee’s Right To Sever Indebtedness.

5.21.1 Mortgagor acknowledges that (a) the Mortgaged Property does not
constitute the sole source of security for the payment and performance of the Secured
Liabilities and that the Secured Liabilities are also secured by property of Mortgagor in
other jurisdictions (all such property, collectively, the "Collateral”), (b) the number of such
jurisdictions and the nature of the transaction of which this instrument is & part are such
that it would have been impracticable for the parties to allocate to each ftem of Collateral
a specific Joan amount and to exccute in respect of such item a separate credit agreement
and (c) Mortgagor intends that Mortgagee have the same rights with respect to the
Mortgaged Pioperty, in foreclosure or otherwise, that Mortgagee would have had if each
item of Collat¢ral had been secured, mortgaged or pledged pursuant to a separate credit
agreement, mortgsge or security document. In furtherance of such intent, Mortgagor agrees
that Mortgagee mavat any time by notice (an "Allocation Netice”) to Mortgagor allocate a
portion (the "Allocater indebtedness”) of the Secured Liabilities to the Mortgaged Property
and sever from the remeining Secured Liabilities the Allocated Indebtedness. From and
after the giving of an Allocation Notice with respect to the Mortgaged property, the Secured
Liabilities hereunder shall be imited to the extent se1 forth in the Allocation Notice and (as
so limited) shall, for all purposes, be construed as a separate joan obligation of Mortgagor
unrelated to the other transactions cuntemplated by the Credit Agreement or any other
Financing Agreement or any document rélated to either thereof. To the extent that the
praceeds on any foreclosure of the Mortgaged Property shall exceed the Allocated
Indebtedness, such proceeds shall belong to Mortaagor and shall not be available hereunder
to satisfy any Secured Liabilities of Mortgagor ciher than the Allacated Indebtedness. In
any action or proceeding to foreclose the Lien of iris Mortgage or in cannection with any
power of sale foreclosure or other remedy exercised urder this Mortgage commenced after
the giving by Mortgagee of an Allocation Notice, the Ailocation Notice shall be conclusive
proof of the limits of the Secured Liabilities hereby secured, ans Mortgagor may introduce,
by way of defense or counterclaim, evidence thereof in any suciz action or proceeding.

5.21.2 Mortgagor hereby waives 10 the greatest extent permitted under law the
right to a discharge of any of the Secured Liabilities under any statute or-rule of law now
or hereafter in effect which provides that foreclosure of the Lien of this Moz«age or other
remedy exercised under this Morigage constitutes the exclusive means for satis{a-tion of the
Secured Liabilities or which makes unavailable a deficiency judgment or any iubsequent
remedy because Mortgagee elected to proceed with a power of sale foreclosure or such
other remedy or because of any failure by Mortgagee to comply with laws that prescribe
conditions to the entitlement to a deficiency judgment. In the event that, notwithstanding

the foregoing waiver, any court shall for any reason hold that Mortgagee is not entitied to

a deficiency judgment, Martgagor shall not (a) introduce in any other jurisdiction such
judgment as a defense to enforcement against Mortgagor of any remedy in the Credit
Agreement or any other Financing Agreement or (b) seek to have such judgment recognized
or entered in any other jurisdiction, and any such judgment shall in all events be limited in
application only to the state or jurisdiction where rendered,
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§.21.3 In the event any instrument in addition to the Allocation Notice is

necessary to effectuate the provisions of this Section 5,21, including, without limjtation, any
amendment to this Mortgage, any substitute promissory note or affidavit or certificate of any
kind, Mortgagee may execute, deliver or record such instrurnent as the attorney-in-fact of
Mortgagor. Such power of attorney is coupled with ap interest and is irrevocable.

SECTION 5.22 Transfer Act. Mortgagor represents and warranis to

Mortgagee that the transaction contemplated in this Mortgage is subject to and within the -

scope of the Illinois Responsible Property Transfer Act of 1988 (765 ILCS Act 90) (the

"Act"). Pursuant to subsection 4(b) of the Act, Mortgagor and Mortgagee hereby waive the

time periods specified in subsection 4(a) of the Act, and the parties hereto acknowledge that
they are each aware of the purpose and intent of the disclosure document required under

the Act.

SECTION 5.23 No Oblipation op Mortgagee. This Mortgage is intended
only as security for the Secured Liabilities. Anything herein to the contrary notwithstanding,
(i) Mortgagur shall be and remain liable under and with respect to the Mortgaged Property
ta perform aii of the obligations assumed by it under or with respect to each thereof; (ii)
Mortgagee shal'-have no obligation or liability under or with respect to the Mortgaged
Property by reascnar arising out of this Mortgage; and (iii) Mortgagee shall not be required
or obligated in a:iy panner to perform or fulfill any of the obligations of Mortgagor under,
pursuant to, or with 1<spect to any of the Mortgaged Property.

SECTION 4.74 Care by Mortgagee. Mortgagee shall be deemed to have
exercised reasonable caie in the custody and preservation of any of the Mortgaged Property
in its possession if it takes suh asiion for that purpose as Mortgagor requests in writing, but
failure of Mortgagee to comply with any such request shall not be deemed to be (or to be
evidence of) a failure to exercise reatonable care and no failure of Mortgagee to preserve
or protect any rights with respect tc such Mortgaged Property against prior parties or to do
any act with respect to the preservatiur-of such Mortgaged Property not so requested by
Mortgagor shall be deemed a failurs ¢ exercise reasonable care in the custody or

preservation of such Mortgaged Property.
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SECTION 525  Counterparts. This Mortgage may be executed in any
number of counterparts and each such counterpart shall be deemed to be an original, but

all such counterparts shall together canstitute but one and the same Mortgage.

IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to be duly

executed and delivered the day and year first above written.
ABC RAIL PRODUCTS CORPORATION,

41-

00LE22SE




UNOFFICIAL COPY




UNOFFICIAL COPY

ACKNOWLEDGMENT

STATE OF fb(fUdLﬁ )
county oF 40K ; m

The foregoing Term Loan, Acquisition Loan and Revolving Credit Mortgage,
Assignment of Leases, Securi g Agreement and Fixture Filing was acknowledged before me
this 30 1. dgé’of 1995, by QMALLES £, SELE as
TEL I K of ABC Rail Products Corporation, a Delaware corporation, on behalf

of the corpuration.

Wiiress my hand and official seal.

My Comrtission Expires: ___(/ - 29- 77

'Notary Public

ROXANA KAFERLY
NEL4RY PUBLIC STATE OF ILLINOIS

[T TOFACIALSEAL “"
| MV MISSION EXP. NOV. 29,1997
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1316 Washington
Chicago Heights, Lllinois

"
-4

Lots 38, 39, 45, 41 and 42 in Block 1 in Subdivision of that portion of Lots 1 and 3 in Block
240 in Chicage Firights lying South of a line drawn 33 feet North of and parallei to the East
and West center line of the South 1/2 of the Northwest 1/4 of Section 21, Township 35
North, Range 14, Eas¢ of the Third Principal Meridian, in Cook County, llinois,
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Schedule B
Prior Li

The prior litns are as agreed 1o by Mortgagor and Mortgagee in
writing dated March 31, 1995.
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