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MORTGAGE,
SECURITY AGREEMENT

AND _ASSIGNMENT OF RENTS 95244347

THIS INDENTURE s
made as of April 5, 199%
by and between W, H.
INVESTMENT PROPERTIES
L.P. d/b/a WHITEHALL

HOTEL, 105 E. Delaware Place,

Lhicago, Illinoig 60611
AMERICAN NATIONAL BANK & . DEF1-u) RECORDING $7% .00
TRUST CJOMPANY, as Trustee . TRONLZ TRAN 3531 04/12/95 11309300

under Tiust  Agreement .
dated October 10, 1992 . (00K LOUNTY RECORDER

and known a4 rust Number
115954-02, 23 North
LaSalle Street, vhicago,

Illinois 60602 /-({herein j/?é%

collectively referred to

as "Mortgagors") and

FIRST OF AMERICA BANK -

ILLINOIS N.A., having oiiices located at 325 North Milwaukee
Avenue, Libertyville, Iliinnis 60048 (herein referred to as

"Mortgagee”) .
WITNRESSETH:

THAT, WHEREAS, the Mortgagors 2r2 obligated to the Mortgagee
in the aggregate principal sum of TWC HILLION AND NO/100 DOLLARS
($2,000,000.00), evidenced by a writlen Guaranty executed by
Mortgagors in favor of FIRST OF AMERTCA BANK - ILLINOIS N.A., (the
"Guaranty") are made payable at such place 78 the holders of the
Guaranty may, from time to time in writing apocint, and in absence
of such appointment, then at the office of FIRGT OF AMERICA BANK -
ILLINOIS N.A. located at:Libertyville, Illinois.

NOW, THEREFORE, the Mortgagors, to secure the piaymant of said
principal sum of money and said interest In accordance with the
terms, provisions and limitations of this Mortgage, -and the
Guaranty secured hereby and any renewal or extensions ther2uf, and
any other sums advanced by Mortgagee to protect the security of
this Mortgage or discharge the obligations of Mortgagors hereunder,
and the performance of the covenants and agreements herein
contained by the Mortgagors to be performed, and also in
consideration of the sum of One Deollar ($1.00) in hand paid, the
receipt whereof is hereby acknowledged, doces by these presents
MORTGAGE, GRANT, CONVEY AND RELEASE unto the Mortgagee, its
successors and assigns, the following described real estate and all
of its estate, right, title and interest therein, situate, lying
and being in the county of Cook and State of Illinois, to-wit:

THE REAL ESTATE MORTGAGED HEREBY IS DESCRIBED ON EXHIBIT "A"
ATTACHED HERETO AND MADE A PART HEREOF

/2 L PR

BOX 333-CTi

79153 M R -Q5-244347
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which, with the property hareinafter doscribed, is referred to
herein as the "premises” or as the "mortgaged premises."

\

TOGETHER with all improvements, tenements, easements,
hereditaments and appurtenances thereunto belonging, and all rents
issues and profits thereof for s0 long as and during all such times
as the Mortgagors may be entitled thereto (which are pledged
primarily and on a parity with said real estate and not
secondarily), and all partitions, attached floor coverings, now or
hereafter, therein or thereon, all elevators, and all fixtures,
apparatus and equipment used to supply heat, gas, air conditioning,
water, 1light, power sprinkler protection, waste removal,
refrigeration, and ventilation, including (without restricting the
foregoiing) all fixtures, apparatus and equipment used in the
operacion of any business conducted on the premises the structures
or buildings, additions and improvements, and replacements thereof,
erected, or to be erected, upon the realty, including any on-site
energy systers providing electricity, heating and air conditioning,
and all plant, .equipment, apparatus, machinery and fixtures of
every kind and iheture whatsoever forming part of said structures or
buildings, or of -any structures or buildinge heretofore or
hereafter standing ur the realty or on any part thereof.

Mortgagors hereby reopresent, as a special inducement to the
Mortgagee to make this lcsn, that as of the date hereof there are
no encumbrances to securc  debt junior to this Mortgage and
covenanting that there are to_he none as of the date when this
Mortgage becomes of record, 2xcept in either case encumbrances
having the prior written approvai or subordinated to the interest
of the Mortgagee herein.

TO HAVE AND TO HOLD the premises unto the said Mortgagee, its
successors and assigns, forever, for tie purposes and uses therein
set forth.

IT IS FURTHER UNDERSTOOD AND AGRFZD THAT:

1. Maintepance, Repair and Restoration of Imprcvements, Payment
of Prior Liens, etc,: Mortgagors shall (a) subject Lo the terms of
paragraph 7, promptly repalir, restore or rebuild any %uildings or
improvements now or hereafter on the premises which may become
damaged or be destroyed; (b) keep said premises in good condition
and repair without waste and free from mechanics’ liens c¢r claims
for lien not expressly subordinated to the lien hereof or addressed
by Mortgagors in a manncr determined to be acceptable by Mortgagee
in the exercise of Mortgagee'’s commercially reasonable discretion;
(c) pay when due any indebtedness which may be secured by a lien or
charge on the premises superior to the lien hereof, and upon
request exhibit satisfactory evidence of the discharge of such
prior lien to Mortgagee; (d) complete within a reasonable time any
building or buildings or renovations thereof now existing or at any
time in the process of erection upon said premises; (e) comply with
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all requirements of law, municipal ordinances, or restrictions of
record with respect to the premises and the use thereof; (f} make
no material alterations in said premises without the prior written
consent of Mortgagee except as required by law or municipal
ordinances, or restrictions of record with respect to the premises
and the use thereof; (f) suffer or permit no change in the general
nature of the occupancy of the premises, without Mortgagee's
written consent; (g) initiate or acquiesce in no zoning
reclasgification, without Mortgagee's written coneent; {(h) pay each
item of indebtedness secured by this Mortgage when due according to
the terms hereof or of the Guaranty. Notwithstanding the
aforementioned, Mortgagors shall have thlrty (30) days from the
date of filing of a llen or claim for lien to discharge said llen
or claim for lien before Mortgagee may deem the existence of said
lien or ciasm for lien to be an event of default.

2. Represzentations and Warranties: Mortgagors hereby

represent, warrzat, and covenant to Mortgagee that:

2.1 Vvalidity of Loan Instruments. (a) the execution,
delivery and perforiianze by Mortgagors of the Guaranty, this
Mortgage, and all additional security documents, and the
obligations evidenced by che Guaranty (1) are within the powers of
Mortgagors; (2) have recelvecd ull necessary governmental approval;
and (3) do not violate any provisions of any law, any order of any
court or agency of government o! aty indenture, agreement or other
instrument to which Mortgagor 1s.a party, or by which it or any
portion of the mortgaged premises is'bound, or be in conflict with,
result in breach of, or constitute (¥3t{h due notice and/or lapse of
time) a default under any instrument pcoviding for the creation or
imposition of auny lien, charge or escumbrance of any nature
whatsoever, upon any of its property or assets; and (b) the
Guaranty, this Mortgage and any other {nsirument securing the
aforesaid Guaranty, when executed and delivered hy Mortgagors, will
constitute the legal, valid and binding obligaticns of Mortgagors,
and other obligers named therein, if any, in accordance with their
respective terms, subject, however, to such exculpacisci provisions
as may be hereinafter set forth.*See additional provisicn o1 Page 26 hereof,

tefms of which are expressly incorporated herein by this refererce.

2.2 other Informatjon. All other information; ruoports,
papers, balance sheets, statements of profit and loss, and data
given to Mortgagee, its agents, employees, representatives or
counsel in respect of Mortgagors or others obligated under the
terms of this Mortgage and all other documents securing the
performance of the Guaranty are accurate and correct in all
material respects and complete insofar as completeness may be
necessary to give Mortgagee a true and accurate knowledge of the
subject matter to the best of Mortgagors’ knowledge and belief
after Mortgagors having conducted a diligent inquiry as to the
truth and accuracy of said information and materials given to

Mortgagee.
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2.3 Litigation. There is not now pending against or
affecting Mortgagors or others obligated under the terms of this
Mortgage and all other documents securing the performance of the
Guaranty, nor, to the knowledge of Mortgagors or others obligataed
under the terms of this Mortgage and all other documents securing
the performance of the Guaranty, is there threaatenad, any actlon,
suit or proceeding at law or in equity or by or before any
administrative agency which if adversely determined would
materially impair or affect the financial condition or operation of

Mortgagors or the mortgaged premises.

J. Payment of Taxeg. Mortgagors shall pay before any
penalty attaches all general taxes, and shall pay special taxes,

special »ssessments, water charges, sewer service charges, and
other chacoes against the premises when due, and shall, upon
written recguest, furnish to Mortgagee duplicate receipts therefor.
To prevent deraunlt hereunder Mortgagora shall pay in full under
protest, in the rionner provided by statute, any tax or assessment
which Mortgagors may desire to contest.

4. Tax Depesgitsg. Mortgagee may demand and Mortgagors
covenant and agree to deposit at such place as the Mortgagee may
from time to time in writing appoint, and in the absence of such
appointment, then at the o{fize of FIRST OF AMERICA BANK - ILLINOIS
N.A. located at 325 North Miiv=ukee Avenue, Libertyvillae, Illinois
60048, on the first day of each-wonth of the mortgage term, until
the indebtedness secured by this Mortgage is fully paid, and all
obligations secured by this Mortuays are fully discharged, a sum
equal to one-twelfth of the last total annual taxes and assessments
for the last ascertainable year (general and special) on said
premises (unless said taxes are baseJd- upon assessments which
exclude the improvements or any part therec( now constructed, or to
be constructed, in which event the amount of euch deposite shall be
based upon the Mortgagee’s reasonable estimate as to the amount of
taxes and assessments to be levied and assessedi. Such deposits
are to be held without any allowance of interest and need not be
kept separate and apart, and are to be used for payment of taxes
and assessments (general and special) on said premises rext due and
payable when they become due. If the funds so aepusited are
insufficient to pay any such taxes or assessments (general and
special)} for any year when the same shall become due and pzvable,
the Mortgagors shall within ten (10) days after receipt otf. demand
therefor, deposit such additional funds as may be necessary to pay
such taxes and assessments (general and special) in full. If the
funds so deposited exceed the amount required to pay such taxes and
assessments (general and special)} for any year, the excess shall
remain on deposit and be applied to any subsequent taxes or

assessments.

5. Mortgadgee’s Interest in and Use of Deposits, In the
event of a default in any of the provisions contained in this
Mortgage or in the Guaranty secured hereby, which has not been
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cured within fifteen (15) days after Mortgagors’ veceipt of notice
of said default the Mortgagee may at its option, without being
required to do so, apply any monies of the Mortgagors at the time
on deposit as may be required by the Guaranty secured hereby,
including without limitation those monies on deposit, pursuant to
paragraphs 4 and 6 hereof on any of Mortgagors’ cbligations herein
or in the Guaranty contajined, in such order and manner as the
Mortgagee may elect. When the indebtedness secured hereby has been
fully paid, any remaining deposits shall be paid to Mortgagors or
to the then owner or ownerg of the mortgaged premises. Such
deposits are hereby pledged as additional security for the
indebterness hereunder and shall be held in trust to be irrevocably
applied tv the depository for the purposes for which made hereunder
and shall not be subject to the direction or control of the
Mortgagors; provided, however, that neither the Mortgagee nor said
depository siixll be liable for any failure to apply to the payment
of taxes and asreesments any amount so deposited unless Mortgagors,
while not in /dafault hereunder, shall have requested said
depository in writing to make application of such funds to the
payment of the partlicu’ar taxes or assessments for payment of which
they were deposited, aczompanied by the bills for such taxes and
assessments. In any cate, however, receipts showing and evidencing
payment of all such taxes and insurance premiums shall be exhibited
to Mortgagee within thirty (30; days after the due date for payment

of same.

6, Insurance. Mortgagors shall keep all buildings and
improvements now or hereafter sitvated on said premises insured
against loes or damage by fire and axtended coverage, malicious
mischief and vandalism and such other nazards in such amounts as
may reasonably be required by Mortgages, but in any case of the
full insurable value thereof, Mortgagors chall alsc provide plate
glass and liability insurance with such limite for personal injury
and death and property damage as Mortgagee may-require, and will
also keep in effect business interruption insurarze in such amounts
as Mortgagee may require. Mortgagors shall alse maintain and keep
in full force during the term hereof, dram shop insurance coverage
in amounts and with companies reasonably satisfactory to Mortgagee,
All policies of insurance to be furnished hereunder sheil be in or
with forms, companies and amounts satlisfactory to Mortgezcen, with
mortgagee clauses attached to all policies in favor of and in form
satisfactory to Mortgagee, including a provision requiring that the
coverage evidenced thereby shall not be terminated or materially
modified without thirty (30) days’ prior written notice to the
Mortgagee. Mortgagors shall deliver the original of all policies,
including additional and renewal policies, to Mortgagee, and, in
the case of insurance about to expire, shall deliver renewal
policies not less than thirty (30) days prior to their respective
dates of expiration. If any renewal policy is not delivered to
Mortgagee thirty (30) days before the expiration of any existing
policy or policies, with evidence of premium paid, Mortgagee may,
but is not obligated to obtain, the required insurance on behalf of
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Mortgagors (of insurance in favor of Mortgagee alone) and pay the
premiums thereon. Any monies so advanced shall bs 8o much
additional indebtedness secured hereby and shall become immediately
due and payable with interest thereon at the same rate as provided

in the Guaranty.

8o long as any sum remains due hereunder or under the
Guaranty, Mortgagors covenant and agree that it shall not place, or
cause to be placed or issued, any separate casualty, fire, rent
loss, llability, or war damage insurance from the insurance
required to be maintalned under the terms hereof, unless in each
such instance the Mortgagee herein is included therein as the payee
under 2 pntandard mortgagee’s loss payable clause. Mortgagors
covenant %o advise Mortgagee whenever any such separate insurance
coverage {s placed, issued or renewed, and agrees to deposit the
original of a.l such policies with Mortgagee.

Mortgagee mzy demand and Mortgagors will immediately deposit
with Mortgagee an amount sufficient to pay premiums due or which
may become due relatinag to any insurance reguired hereunder in such
manner and at such tires as Mortgagee may, in its sole dlscretion,
deem advisable. Such dc¢posits shall be held without any allowance
of interest and need not %u Kkept separate and apart. In no event
shall Mortgagee be liavie, for any damages arising out of
Mortgagee’s manner or methoa cf estimating or making such payments.
such deposits are hereby pledged as additional security for the
indebtedness hereunder; and it is agreed that the provisions and
covenants of paragraph 5 (as applicable to tax deposits) shall
similarly be applicable to the deprs3its made on account of the
reserves for payment of insurance preriums.

In the event of a foreclosure of this trtgage, or in case of
any transfer of title to the entire mortgaged premises in
extinguishment of the entire debt secured herzhy, all right, title
and interest of Mortgagors to any insurance pcijcies covering the
subject property shall pass to the Mortgagee or transferee of the
mortgaged premises, to extent permitted by the terms of said

policies.

7. Adjustment of Losses with Insurer and Applicetion of
Proceeds of Insurance.

The Mortgagors will give the Mortgagee prompt notice of any
damage to or destruction of the premises, and:

(a) In case of loss covered by policies of insurance the
Mortgagee (or, after entry of decree of foreclosure, the
purchaser at the foreclosure sale or decree creditor, as
the case may be) is hereby authorized at its cption
aither (i) to settle and adjust any claim under such
policies without the consent of the Mortgagors, or (ii)
allow the Mortgagors to agree with the insurance company

6
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or companles on the amount to be paid upon the loss;
provided that the Mortgagors may itself adjust losses
aggregating not in excess of Seventy-Five Thousand and
No/100 Dollars (575,000.00) provided further that in any
case the Mortgagee shall, and 1s hereby authorized to,
collect and receipt for any such insurance procesads; and
the expenses incurred by the Mortgagee in the adjustment
and collection of insurance proceeds shall be so much
additional indebtedness hereby secured, and shall be
reimbursed to Mortgagee upon demand;

In the event of any insured damage to or destruction of
the premises or any part thereof (herein called an
“Insured Casualty") and if, in the reasonable judgment of
‘ha Mortgagee, the premises can be restored prior to Loan
mxrurity, to an architectural and economic unit of the
sana ‘charactar and not less valuable than the same was
prior/to the Insured Casualty, and adequately securing
the ocutstanding halance of the indebtedness hereby
secured, ‘2ol the insurers do not deny liability to the
insureds, ‘thzan, and if Mortgagee has determined that
Mortgagors ore_and have not been then in default
hereunder, the p.oceeds of insurance shall be applied to
reimburse the Nortgagors for the cost of restoring,
repairing, replacing or rebuilding (herein generally
called ("Restoring")  the premises or any part thereof
subject to Insured Casualty;

Notwithstanding the foreco’ng, proceeds of rent and
rental value insurance or buslress interruption insurance
provided hereof collected by tiie Mortgagee, shall be held
and applied as follows:

(1} So long as no event of default s%:all have occurred,
such proceeds shall be applizZ .in payment of
periodic installments of principal and interest
provided for in the Guaranty and tu payment of any
tax and insurance deposits required he:eunder and
any surplus shall be remitted to Mortgzgnrs; and

(ii) Upon the occurrence of an event of defauitl, such
proceeds shall be applied as set forth in
Subsection (e) belaw,

If, in the reasonable judgment of Mortgagee, the premises
cannot be restored to an architectural and economic unit
as provided for in Subsection (b) above, then at any time
from and after the Insured Casualty, upon thirty (30}
days’ written notice to Mortgagors, Mortgagee may declare
the entire balance of the indebtedness hereby secured to
be, and at the expiration of such thirty (30) day pericd
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the indebtedness hereby Becured made out of insurance
proceeds as aforesaid;

Except as provided for in this Section 7, Mortgagee shall
spply the proceeds of insurance {including amounts not
required for restoring effected in accordance with
Subsection (b) above) conseguent upon any Insured
Casualty upon the indebtedness hereby secured, in euch
order or manner as the Mortgagee may elect; provided that
no premium or penalty shall be payable in connection with
any prepayment of the indebtednesa hereby secured made
out of insurance proceeds as aforesaid;

in the event that proceeds of insurance, if any, shall be
wnde available to the Mortgagors for the Restoring of the
prewises, Mortgagors hereby covenant to Restore the same
to be of at least equal value and of substantially the
same Character as prior to such damage or destruction;
all 1o ba effected in accordance with plans and
specificaticons to be first submitted to and approved by

the Mortgagee;

In the event Mortaagors are entitled to reimbursement out
of insurance pro.reds, such proceeds shall be made
available, from tine to time, upon the Mortgagee being
furnished with satisfactory evidence of the estimated
cost of completion thecrsof and with such architect’s
certificates, waiver of. lien, contractors’ sworn
statements and other evideiave of cost and of payments,

L]

including, at the option of ‘Mortgagee, insurance against 5

mechanic’s liens and/or a periormance bond or bonds in
form satisfactory to Mortgagee, ' with premium fully
prepaid, under the terms of which #ortqagors shall be the
sole or a dual obligor, and which sh#l) be written with
such surety company or companies as mcy e satisfactory
to Mortgagee, as the Mortgagee may reasonably require and
approve. No payment made prior to the rinui completion
of the work shall exceed ninety (90%) perceat of the
value of the work performed, from time to tiwe, and at
all times the undisturbed balance of said ‘proceeds
remaining in the hands of the Mortgagee shall be 21 least
sufficient to pay for cost of completion of the work free

and clear of liens.

Any portion of insurance proceeds remaining after payment
in full of the indebtedness hereby secured shall be paid
to Mortgagors or as ordered by a court of competent

jurisdiction;

No interest shall be payable by Mortgagee on account of
any insurance proceeds at any time held by Mortgagee;
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{§) Nothing contained in this Mortgage shall create any
responsibility or liability upon the Mortgagee to (i)
collect any proceeds of any policies of insurance, or
(1i) Restore any portion of the premises damaged or
destroyed through any cause,

8. Stamp Tax. If, by the laws of the United States of
America, or of any state having jurisdiction over the Mortgagors,
any tax ie due or becomes due in respect of the isauance of the
Guaranty, the Mortgagors covenant and agree to pay such tax in the
manner required by any such law. The Mortgagors further covenant
to hold harmless and agrees to indemnify the Mortgagee, |t
succesrors or assigns, against any liability incurred by reason of
the tmporition of any tax on the issuance of the Guaranty.

9. Coservance of Lease Assignment. If Mortgagors shall

guffer or pacait to occur any breach or default under the
provisions of any assignment of any lease or leases of the premises
given as addition»i security for the provisions of the Guaranty and
such default shall continue for fifteen (15) days after written
notice is given to Mortgagors of said default, then and in any such
event, such breach or defeult shall constltute a default hereunder
and at the option of tha) Mortgagee, and without notice to the
Mortgagors, all unpald indebtadness secured by this Mortgage ahall,
notwithstanding anything in.caid Guaranty or in this Mortgage to
the contrary, become due and jpayable as in the case of other
defaults.

10. Effect of Extensjons of Tims and Acceptance of Partisl
Payments. (a) Subject to the terms of the Subordination Agreement
previously executed by Hollday Inn-Evanston ("Subordination
Agreement"), if the payment of any amounts fue under the provisions
of the Guaranty or any part thereof be extended or varied or if any
part of the security be released, all entities now or at any time
hereafter liable therefor, or interested in said riremises, shall be
held to the terms of the Guaranty, this Mortgage and any other
instrument given to secure the performance of said Cuaranty and the
lien and all provisions hereof shall continue in full force, the
right of recourse against all such entities beino urpressly
reserved by the Mortgagee, notwithstanding such ‘eztension,

variation or release,

(b) In the event the ownership of the mortgaged
premises, or any part thereof, becomes vested in a person or entity
other than Mortgagors, (without hereby implying Mortgagee’s consent
to any assignment, transfer or conveyance of the mortgaged
premises) the Mortgagee may, without notice to Mortgagors, deal
with such successor or successors in interest with reference to
this Mortgage and to said debt in the same manner as with
Mortgagors without in any way vitiating or discharging Mortgagors’
liability hereunder or upon the debt. No sale of the mortgaged
premises, and no forbearance on the part of the Mortgagee, and no
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extension of the time for the payment of the debt hereby secured,
given by the Mortgagee, shall operate to release, modify, change,
or affect the original liability, if any, of Mortgagors, either in
whole or in part.

(c) Subject to the terms of the Subordination Agreement,
the Mortgagee, at its sole option and without notice, may release
any part of the mortgaged premises, or any person liable for the
debt, without in any way affecting the lien hereof upon any part of
the mortgaged premises not expressly released, and may agree with
any party obligated on the debt, or having any interest in the
mortgaged premises, to extend the time for payment of any part of
all of ‘¢che debt. Such agreement shall not in any way release or
impair tb& lien hereof, but shall extend the lien hereof as against
the title «nf all parties having any interest in the mortgaged
premises whicn interest is subject to this Mortgage.

(d) “Acoeptance by Mortgagee or the holders of the
Guaranty of any pzyment in an amount less than the amount then due
on suid Guaranty shri' be deemed an acceptance on account only, and
the failure to pay tnu entire amount then due shall continue to be
a default pursuant to the terms and provision of the Guaranty. At
any time thereafter ana until the entire amount then due on the
Guaranty has been paid, Mortgacee shall be entitled to exercise all
rights conferred upon it in this Mortgage and the Guaranty upon the

occurrence of a default.

11. Effect of Changes jp Laue Regarding Taxation. 1In the
evant of the enactment after this d2(2 of any law of the state in
which the premises are located deductiro from the value of land for
the purpose of taxation any lien thereza, or imposing upon the
Mortgagee the payment of the whole or any part of the taxes or
assessments or charges or liens herein reguired to be paid by
Mortgagors, or changing in any way the 1laus relating to the
taxation of mortgages or debts secured by  rortgages or the
mortgagee’s interest in the property, or the manner of collection
of taxes, so as to affect this Mortgage or the debl secured hereby
or the holder thereof, then, and in any such event, the Mortgagors,
upon demand by the Mortgagee, shall pay such taxes of ang:asments,
or reimburse the Mortgagee therefor; provided, however, ‘that if in
the opinion of counsel for the Mortgagee {a) it might be urlawful
to require Mortgagors to make such payment or (b) the making of
such payments might result in the imposition of interest beyond the
maximum amount permitted by law, then and in such event, the
Mortgagee may elect, by notice in writing given to the Mortgagors,
to declare all of the indebtedness secured hereby to be and become
due and payable sixty (60) days from the giving of such notice,

12. Mortgagee’s Performance of Default Acts. In case of
default therein, Mortgagee may, but need not, make any payment or
perform any act herein required of Mortgagors in any form and
manner deemed expedient, and may, but need not, make full or
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partial payments of principal or interest on prior encumbrances, if
any, and purchase, discharge, compromise or settle any tax lien or
other prior liem or title or claim thereof, or redeem from any tax
gale or forfeiture affecting said premises or contest any tax or
asaesament. All monies paid for any of the purposes herein
authorized and all reasonable expenses paid or incurred in
connection therewith, including reasonable attorney'’s fees, and any
other monies advanced by Mortgagee to protect the mortgaged
premises and the lien hereof, shall be so much additional
indebtedness secured hereby, and shall become immediately due and
payable without notice and with interast thereon at the rate stated
in the Guaranty. Any act or fallure to act on the part of
Mortgacse shall never be considered as a walver of any right
accruing %o it on account of any default on the part of Mortgagors.

13. Morsqagee’s Reliance on Tax Bills, etc., Mortgagee in
making any pavients hereby authorized: (a) relating to taxes and
assessments, may o so according to any bill, statement or estimate
procured from the uppropriate public office with inquiry into the
accuracy of such bili, statement or estimate or into the validity
of any tax, assessment, sale, forfelture, tax lien or title or
claim thereof; or (b) for the purchase, discharge, compromise or
settlement of any other grior lien, may do so without inquiry as to
the validity or amount of &y claim for lien which may be asserted,

14. Agceleration of Indebtsdness in Case of Default. 1f (a)
default be made in the performance of the guaranty; or (b) elther
of the Mortgagors shall file a pctition seeking relief under the
United States Bankruptcy Code or any similar law, state or federal,
whether now or hereafter existing, »r any answer admitting
insolvency or inability to pay its dabts, or fail to obtain a
vacation or stay of involuntary proceedirgs within thirty (30)
days, as hereinafter provided; (c) either of the Mortgagors shall
be adjudicated a bankrupt, or a trustee O: receiver shall be
appointed for the Mortgagors or for all of 1.8 property or the
major part thereof in any involuntary proceedirgs. or any court
shall have taken jurisdiction of the property of tae Mortgagors or
the major part thereof in any involuntary proceedings for
reorganization, dissolution, liquidation or winding wup. of the
Mortgagors, and such trustee or recejver shall not be discrarged or
such jurisdiction relinquished or vacated or stay on ajpeal or
otherwise stayed within thirty (30) days; or (d) either i the
Mortgagors shall make an assignment for the benefit of creditors,
or shail admit in writing its inability to pay its debts generally
as they become due, or shall consent to the appointment of a
receiver or trustee or liquidator of all of its property or the
major part thereof; (e) default shall be made in the due observance
or performance of any other of the covenants agreements or
conditions herein before or hereinafter contained, required to be
kept or performed or observed by the Mortgagors and the same shall
continue for thirty (30) days after written notice given by the
Mortgagee to the Mortgagors provided, however, if, by its nature,
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such default is not curable within said thirty (30} day period, the
Mortgagors shall not be deemed in default if they have commenced to
cure within said thirty (30) day period and diligently proceed to
cure in a manner deemed satisfactory by Mortgagee in the exercise
of Mortgagee’s commercially reasonable discretion; or (f} if any
representation or warranty made by this Mortgage, or any document
further securing the obligations secured hereby, shall prove to
have baen false or misleading in any material aspect as of the date
on which such representation or warranty was made and such breach
is not cured within thirty (30) days after notice; (g} if the
holder of a mortgage or of any other lien on the mortgaged premises
(without hereby implying Mortgagee‘’s consent to any such mortgage
or othker 1lien) inastitutes foreclosure proceedings or other
proceedirgs for the enforcement of its remedies thereunder and the
same remain undischarged or unbonded to Mortgagee'’'s satisfaction
for a pericd cof thirty (30) days; or (h) all or any part of the
mortgaged prenis2s is sold or transferred by Mortgagors; or (1) the
Mortgagors fail /cn execute within seven (7) business days after
presentation of =iy documents, including without limitation, any
subordination agreenents which Mortgagee, shall in its sole and
exclusive discretion deems necessary to evidence, preserve and
protect its interests; ‘and in every such case the whole of saild
principal sum hereby securei shall, at once, at the option of the
Mortgagee, become immediately due and payable, together with
accrued interest thereon, witnout notice to Mortgagors.*See additional
provision on Page 26 hereof, the terme of which are expressly incorporated by this
15. Foreclosure: Expense- of Litigation. When the reference.
indebtedness hereby secured, or any-part thereof, shall become due,
whether by acceleration or otherwize, K Mortgagee shall have the
right to foreclose the lien hereof fo. =uch indebtedness or part
thereof, and in the event of the defau'l in the payment of any
installment due, the owner of may acceler:cte the payment of same
and may institute proceedings to foreclose-tliis Mortgage for the
entire amount then unpaid with respect to said Guaranty. In any
suit to foreclose the lien hereof, there shall be allowed and
included as additional indebtedness in the deciec for sale all
reasonable expenditures and expenses which may be paid.or incurred
by or on behalf of Mortgagee for attorney's fees, appraiser’s feeas,
outlays for documentary and expert evidence, steroqrapher’s
charges, publication costs, and costs (which may be estimetzd as to
items to be expended after entry of the decree) of procuriiw all
such abstracts of title, title searches and examinations, title
insurance policies, and similar data and assurances with respect to
title as Mortgagee may deem reasonably necessary either to
prosecute such suit or to evidence to bidders at any sale which may
be had pursuant to such decree the true condition of the title to
or the value of the premises. All such expenses and fees as may be
incurred in the protection of said premises and the maintenance of
the lien of this Mortgage, including the fees of any attorney
employed by Mortgagee in any litigation or proceeding affecting
this Mortgage, the Guaranty or said premises and the maintenance of
the lien of this Mortgage, including Probate and bankruptcy
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proceedings, or in preparations for the commencement or defense of
any proceeding or threatened sult or proceeding, shall be
immediately due and payable by Mortgagors, with interest therson at
the same rate as stated in the Guaranty and shall be secured by

this Mortgage.

Mortgagee may employ counsel for advice or other legal service
at Mortgagee’s discretion In connection with any dispute as to the
obligations of Mortgagors hereunder, or as to the title of
Mortgagee to the mortgaged premises pursuant to this Mortgage, or
in any litigation to which Mortgagee may be a party which may
affect ~“he title to the mortgage premises or the validity of the
indebted:iess hereby secured, and any reasonable attorneys’ fees so
incurred shall be added to and be a part of the debt hereby
secured. 2ry costs and expenses reasgonably incurred in connection
with any Qispute or litigation affecting sald debt or Mortgagee’s
title to the roertgaged premises, including reasonably estimated
amounts to concitde the transaction, shall be added to and be a
part of the indebtedness hereby secured. All such amounts shall be
payable by Mortgagbhra-to Mortgagee without formal demand, and if
not paid, shall be included as a part of the mortgage debt and
shall include interest at the rate stated in the Guaranty from the
dates of their respectiva axpenditures.

16. Application of Froceeds of Foreclosure Sale. The
proceeds of any foreclosure sale of the premises shall be
distributed and applied in the tclliowing order of priority: First,
on account of all costs and expendus incident to the foreclosure
proceedings, including all such iieims as are mentioned in the
preceding paragraph hereof; second, 2ii other items which are due
under the terms of the Guaranty, with ‘iterest thereon as herein
provided; third, all principal and intcrest remaining unpaid;
fourth, any balance to Mortgagors, its succassors of assigns, as

their rights may appear.

17. Appointment of Recejver. Upon, or at any time after the
filing of a complaint to foreclose this Mortgags, the court in
which such complaint is filed may appoint a receivar of said
premises. Sucn appointment may be made either befoxe or after
sale, without notice, without regard to the solvency or irsolvency
of Mortgagors at the time of application for such receiver and
without regard to the then value of the premises or whetiier the
same shall be then occupied as a homestead or not and the Mortgagee
hereunder or any holder of the Guaranty may be appointed as such
receiver. Such receiver shall have power to collect the rents,
issues and profits of said premises during the pendency of such
foreclosure suit and, in case of a sale and a deficiency, during
the full statutory period of redemption, whether there be
redemption or not, as well as during any further times when
Mortgagors, except for the intervention of such receiver, would be
entitled to collect such rents, issues and profits, and all other
powers which may be necessary or are usual in such cases for the
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protection, posseesion, control, management and operation of the
premises during the whole of said period. The court from time to
time may authorize the receiver to apply the net income in his
hands in payment in whole or in part of: (a) the indebtedness
secured hereby, or by any decree foreclosing this Mortgaqe, or any
tax, special assessment or other lien which may be or become
superior to the lien hereof or of such decree, provided such
application is made prior to foureclosure sale; (b) the deficiency
in case of a sale and deficlency.

18. 5. (a) To further secure
the indehtedness secured hereby, Mortgagors do hereby sell, assign
and tranzfer unto the Mortgagee all the rents, issues and profits
now due ard which may hereafter become due under or by virtue of
any lease, viether written or verbal, or any letting of, or of any
agreement fc¢-the use of occupancy of the premises or any part
thereof, whicih rav have been heretofore or may be hereafter made or
agreed to or which may be made or agreed to by the Mortgagee under
the powers herein qranted, it being the intention hereby to
establish an absolute *ranafer and assignment of all of such leases
and agreements, and all the avails thereunder, unto the Mortgagee,
and Mortgagors do hereb) appoint irrevocably the Mortgagee its true
and lawful attorney in its name and stead (with or without taking
possession of the premises as provided in paragraph 19 hereof) to
rent, lease or let all or any portion of said premises to any party
or parties at such rental and upon such terms as said Mortgagee
shall, in its discretion deterwiae, and to collect all of said
avails, rents, issues and profits s:ising from or accruing at any
time hereafter, and all now due or “clist may hereafter become due
under each and every of the leases ‘2nd agreements, written or
verbal or other tenancy existing, or which may hereafter exist on
said premises, with the same rights and pcwers and subject to the
same immunities, exoneration of liability arnf rights of recourse
and indemnity as the Mortgagee would have upoi-taking possession
pursuant to the provisions of paragraph 19 heresi.

(b) The Mortgagors waive any rights of set off ogainst any
person in possession of any portion of the above . described
premises. Mortgagors agree that they will not otherwise ~zssign any
of the rents or profits of said premises, except to a purcanser or

grantee of the premises.

(c) Nothing herein contained shall be construed as
constituting the Mortgagee as a mortgagee in possession in the
absence of the taking of actual possession of the premises by the
Mortgagee pursuant to paragraph 19 hereof. In the exercise of the
powers herein granted the Mortgagee, no liability shall be asserted
or enforced against the Mortgagee, except for liability arising
solely out of any negligence on part of Mortgagee.

(d) The Mortgagors further agree to assign and transfer to
the Mortgagee all future leases upon all or any part of the
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premises hereinbefore described and to execute and deliver, at the
request of the Mortgagee, all such further assurances and
aasignments in the premises as the Mortgagee shall from time to

time require.

(e} Although it is the intention of the parties that the
assignment contained in this paragraph 18 shall be a present
assignment, it is expressly understood and agreed, anything herein
contained to the contrary notwithstanding, that so long as
Mortgagors are not in default hereunder, or under the Guaranty,
Mortgagors shall have the privilege of collecting and retaining the
rents accruing under the leases assigned hereby.

19. Mortgagee’s Right of Posgeseion in Case of Default. (a)
In any case in wnich under the provisions of this Mortgage the
Mortgagee hzs a right to inatitute foreclosure proceedings, whether
before or aft¢i the whole principal sum secured hereby is declared
to be immediateiv due as aforesaid, or whether before or after the
institution of leiul proceedings to foreclose the lien hereof or
before or after s#ie thereunder, forth with, upon demand of
Mortgagee, Mortgagord shall surrender to Mortgagee and Mortgagee
shall be entitled to talle actual possession of the premises or any
part thereof personally, <r by its agents or attorneys, as for
condition broken, and Morizagee in its discretion may, with or
without force and with or wi*nout process of law, enter upon and
take and maintain possession of a2ll or any part of said premises,
together with all documents, bocks, records, papers and accounts of
the Mortgagors or then owner of the premises relating thereto, and
may exclude the Mortgagors, its .ajents or servants, wholly
therefrom and may as attorney in fact o» agent of the Mortgagors,
or in its own name as Mortgagee and under the powers herein
granted, hold, operate, manage and control %iie premises and conduct
the business, if any, thereof, either personally or by its agents,
and with full power to use such measures, legzi or equitable, as in
its discretion or in the discretion of its suzcussors or assigns
may be deemed proper or necessary to enforce the payment or
security of the avails, rents, issues and profits of the premises,
including actions for the recovery of rent, actions in forcible
detainer and actions in distress for rent, hereby grouting full
power and authority to exercise each and every of the rights,
privileges and powers herein granted at any and ail_ times
hereafter, without notice to the Mortgagors, and with full power to
cancel or terminate any lease or sublease for any cause or on any
ground which would entitle Mortgagors to cancel the same, to elect
to disaffirm any lease or sublease made subseguent to this Mortgage
or subordinated to the lien hereof, to make all necessary or proper
repairs, decorating, renewals, replacements, alterations,
additions, and improvements to tha premises as toc it may seem
judicious, insure and reinsure the same and all risks incidental to
Mortgagee’s possession, operations and management thereof and to
receive all of such avails, rents, issues and profits,
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(b) The Mortgagee shall not be obligated to perform or
discharge, nor does it hereby undertake to perform or discharge,
any obligation, duty or 1liability under any leases, and the
Mortgagors shall and do hereby agree to indemnify and hold the
Mortgagee harmless of and from any and all liability, loss or
damage which it may or might incur under said leases or under or by
reason of the assignment thereof and of and from any and all claims
and demands whatsoever which may be asserted against it by reason
of any alleged obligations or undertakings on its part to perform
or discharge any of the terms, covenants or agreements contained in
said leases. Should the Mortgagee incur any such liability other
than that arising out of Mortgagee‘s own negligence, loss or
damage . ‘under said leases or under or by reason of the assignment
thereof, Gr in the defense of any claims or demands, the amount
theraof, including coste, expenses and reasonable attorneys’ fees,
shall be szcured hereby, and the Mortgagors shall reimburse the
Mortgagee thercfor immediately upon demand.

20. Applicazion of Income Received by Mortgages. The
Mortgagee, in the exorcise of the rights and powers hereinabove
conferred upen it by paragraph 18 and paragraph 19 hereof, shall
have full power to use and apply the avails, rents, issues and
profits of the premises %u the payment of or on account of the
following, in such order ag the Mortgagee may determine:

(a) to the payment ri the operating expenses of
said property including cost of management and leasing
thereof (which shall include reasonable compensation to
the Mortgagee and its agent or agants, 1f management be
delegated to an agent or agents, -@nd shall also include
lease commissions and other compens*tion and expenses of
seeking and procuring tenants and entering into leases),
egtablished claims for damages, if any, and premiums on
insurance hereinabove authorized;

(b) to the payment of taxes and special assessments
now due or which may hereafter become duc on said
premises;

{¢) to the payment of expenses incurred -or
disbursements made for all repairs, decorating, renewalr,
replacements, alterations, additions, and improvements of
said premises and of placing said property in such
condition as will, in the judgment of the Mortgagee, make
it readily rentable;

(d) to the payment of any indebtedness secured
hereby or any deficiency which may result from any
foreclosure sale.

21. Mortgagee’s Right of Inspection. Mortgagee and its
authorized agents shall have the right to inspect the premises and
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all books and records relating thereto at all reascnable times and
access thereto shall be permitted for that purpose.

22. Condempation. Mortgagors hereby assign, transfer and set
over unto Mortgagee the entire proceeds of any award or any claim
for damages for any of the mortgaged property taken or damaged
under the power of eminent domain or by condemnation. Mortgagee
may elect to apply the proceeds of the award upon or in reduction
of the indebtedness secured hereby, whether due or not, or to
require Mortgagors to restore or rebuild, in which event the
proceeds shall be held by Mortgagea and used to reimburse
Mortgagnrs for the cost of the rebuilding or restoring of buildings
or improvements on sald premises, in accordance with plans and
specificavions to be submitted to and approved by Mortgagee. In
the event artgagors are required or authorized, by Mortgagee’s
elections «foresaid, to rebuild or restore, the proceeds of the
award shall bo-.paid out in the same manner as is provided in
paragraph 7 hereo? for the payment of insurance proceeds toward the
cost of rebuilding or restoration. If the amount of such award is
insufficient to covar the cost of rebuilding or restoration,
Mortgagors shall pay such cost in excess of the award, before being
entitled to reimbursement out of the award. Any surplus which may
remain out of sald award after payment of such cost of rebuilding
or restoration shall, at +hs. option of Mortgagee, be applied on
account of the indebtedness ascured hereby or be paid to any other
party entitled thereto.

23, Notices. All notices hecaunder shall be in writing and
shall be deemed to have been sufficiently given or served for all
purposes when presented personally. ror sent by registered or
certified mail to any party hereto at irs address stated above or
at such other address of which it shall liave notified the party
giving such notice in writing. Whenever in this Mortgage the
giving of notice by mail or otherwise is required, the giving of
such notice may be waived in writing by the Larson or persons
entitled to receive such notice. Notices shall k2 sent to W. H.
Investment Properties L.P. d/b/a Whitehall Hotel, 125 E Delaware Place,

Chicago, Illingis 60611 and American National Ean). and Trust
Company, as Trustee under Trust Agreement Dated Octoozr 10, 1992
and known as Trust Number 115954-02 at 33 North LaSal)e Street,
Chicago, Illinois 60602 or at a different address if the 2orrowers
give the Guarantor notice of its different address,

24. Waiver of Defense. No action for the enforcement of the
lien or of any provisions hereof shall be subject to any defense

which would not be good and available to the party interposing same
in an action at law upon the Guaranty.

25. Wajver of Statutory Rights. Mortgagors shall not and

will not apply for or avail itself of any appraisement, valuation,
stay, extension or exemption laws, or any so-called "Moratorium
Laws", now existing or hereafter enacted, in order to prevent or
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hinder the enforcement or foreclosure of this Mortgage, but hereby
wajives the benefit of such lawa. Mortgagors for themselves and all
who may claim through or under it waives any and all right to have
the property and estates comprising the mortgaged property
marshaled upon any foreclosure of the lien hereof and agrees that
any court having jurisdiction to foreclose such lien may order the
mortgaged property sold as an entirety.

26. By their execution hereof, the Mortgagors covenant and
agree that Mortgagors shall furnish or cause to be furnished to
Mortgagee without cost to Mortgagee, the following information in
the following form and manner:

{a) Within ten (10) days of the end of each month during
the term of <chis Mortgage monthly compiled financial statements in
form and ‘convent satisfactory to Mortgagee relating to the
operations ot Vi Investment Properties L.P,

(b) Within thirty (30) days of the end of each fiecal
year financial staterents in form and content satisfactory to
Mortgagee relating to *hia operations of WH Investment Properties
prepared and previewed bv a Certified Public Accountant licensed by
the State of Illinols ant _3atisfactory to Mortgagee.

(c) Within fifteen (15) daye of the date of their filing
coples of all state and federa! licome tax returns filed by or on
behalf of WH Investment Propertins L.P. Coples of those returns
must be received by Mortgagee no later than April 15th of each year

during the term of this Mortgage.

(d) Wwithin thirty (30) days'of *the end of each fiscal
year financial statements in form and Content satisfactory to
Mortgagee relating to the operations of S.p. Ven Management Group
prepared and reviewed by a Certified Public Acc¢uuntant licensed by
the State of Illinois and satisfactory to Mortgcyee.

(e) Within fifteen (15) days of the date of their filing
copies of all state and federal income tax returns tiled by or on
behalf of S.B. Yen Management Group. Copies of those relurns must
be raeceived by Mortgagee no later than April 15th of ‘wach year
during the term of this Mortgage.

(f) Within ten (10) days of the end of each quarter
during the term of this Mortgage quarterly compiled financial
statements in form and content satisfactory to Mortgagee relating
to the operation of Evanston Northshore Hotel Partners an Illinois

Limited Partnership.

(g) Within fifteen (15) days of the date of their filing
copies of all state and federal income tax returns filed by or on
behalf of Evanston Northshore Hotel Partners an Illinois Limited
Partnership. Copies of those returns must be received by Mortgagee
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no later than April 15th of each year during the term of this
Mortgage.

(h} Within ten (10) days of the end of each month during
the term of this Mortgage monthly compiled financial statements
relating to the operation of Evanston H. I,, Inc.

(1) within fifteen (15) days of the date of their filing
copies of all state and federal income tax returns filed by or on
behalf of Evanston H. I., Inc. Copies of those raturns must be
received by Mortgagee no later than April 15th of each year during
the term of this Mortgage.

27. “Mortaagors’ Addjitiopal Covepants. By its execution
hereof, Mcricagors further covenant and agree with Mortgages, its

successors il assigns as follows:

(a) ‘Uwen receipt of a written request from
Mortgagee to/'do so Mortgagors will maintain its financial
condition as ‘niocessary to maintain a debt service
coverage ratioc ol at least 1.3 : 1 to be applied to the
outstanding paymen:s. In the event that Mortgagee in its
gole discretion deternines that this debt service ratio
has fallen below 1.3 : 1 then Mortgagors will within ten
(10) days of its recelpi ¢f written notice from Mortgagee
deposit with Mortgagee ruris sufficient to reduce the
then outstanding 1loan balance to a level that in

Mortgagee’s sole discretion provides a debt service
ration of 1.3 : 1.

(b) That Mortgagors will fully comply with all of the
terms, conditions and provisions of all leases on the property
g0 that the same shall not become in acfzult, and will do all
that is needful to preserve all said leases in force. Except
for taxes and assessments to be paid by Morccagors pursuant to
paragraph 3 of this Mortgage, Mortgagors will not create or
suffer or permit to be created, subsequent to tie date of this
Mortgage, any lien or encumbrance which may De or become
superior to any lease affecting the property.

(c) That Mortgagors will not commit or permit ary
waste on the mortgaged premises and will keep the
buildings, fences and other improvements now or hereafter
erected on the mortgaged premises in sound condition and
in good repair and free from mechanics’s liens or other
liens or claims for liens not expressly subordinate to
the lien hereof or addressed by Mortgagee in a manner
determined to be acceptable by Mortgagee in the exercise
of Mortgagee’s commercially reasonable discretion, and
will neither do nor permit to be done anything to the
mortgaged premises that may impair the value thereof and
the Mortgagee shall have the right of entry upon the
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mortgaged premises at all reasonable times for the
purposes of inspecting the same.

(d) That Mortgagors will comply with all
requirements of law, municipal ordinances or restrictions
of record with respect to the mortgaged premises and will
not initiate or acquiesce in any zoning classification,
without Mortgagqee’s written consent,

(e) That no building or other property now or
hereafter covered by the lien of this Mortgage shall be
removed, demolished or materially altered, without the
pricr written consent of the Mortgagea, except that the
Mortgagors shall have the right to remove and dispowse of,
free from the lien of this Mortgage, such equipment as
from ¢lea to time may become worn out or obsolete,
provided that either (i) simultaneously with or prior to
guch removal any such eguipment shall be replaced with
other equiprent of a value at least equal to that of the
replaced equipment and free from any title retention or
security agreemznt or other encumbrances, and by such
removal and replacement the Mortgagors shall be deemed to
have subjected sucli ) equipment to the lien of this
Mortgage, or (iii) any 'net cash proceeds in excess of Ten
Thousand and No/100 Doltiars ($10,000.00) received from
such dispositlion shall be paid over promptly to the
Mortgagee to be applied tc the last installments due on
the indebtedness secured, without any charge for

prepayment.

(£) Mortgagors will not, without the prior written
consent of Mortgagee, transfer, convey, mortgage, assign
or encumber the premises.

28. Security Adreement. This mortgage  riall be deemed a
Security Agreement as defined in the Illinois' Crumercial Code,
This mortgage creates a security interest in favor of Mortgagee in
all property owned by Mortgagors, including all perscnal property,
intangible or tangible, fixtures and goods affectiny  property
aither referred to or described herein or in any way connected with
the use of enjoyment of the premises. The remedies fcr any
violation of the covenants, terms and conditions of the agraements
herein contained shall be (i) as prescribed herein, or (ii) by
general law, or (iii) as to such part of the security which is also
reflected in any Financing Statement filed to perfect the security
interest herein created, by the specific statutory consequences now
or hereafter enacted and specified in the Illinois Commercial Code,
all at Mortgagee’s sole election. Mortgagors and Mortgagee agree
that the filing of such a Financing Statement in the records
normally having to do with personal property shall never be
construed as in any way derogating from or impairing this
declaration and the hereby stated intention of the parties hereto,

20




UNOFFICIAL COPY

that everything used in connection with the production of income
from the mortgaged property and/or adapted for use therein and/or
which is described or reflected in this Mortgage is, and at all
times and for all purposes and in all proceedings both legal or
equitable shall' be, regarded as part of the real estate
irrespective of whether (i) any such item is physically attached to
the improvements, (ii) serial numbers are used by the better
identification of certain equipment items capable of being thus
identified in a recital contained herein or in any list filed with
the Mortgagee, (iil) any such item is referred to or reflected in
any such Financing Statement so filed at any time, Similarly, the
mention.in any such Financing Statement of {1) the rights in or the
proceeas of any fire and/or hazard insurance policy, or (2) any
awvard ip eminent domain proceedings for a taking or for loss of
value, or ,2) the debtor’s interest as lessor in any present or
future lezée or rights to income growing out of the use and/or
occupancy of iks property mortgaged hereby, whether pursuant to
lease or otherwise, shall never be construed as in any way altering
any of the rights of Mortgagee as determined by thia instrument or
impugning the priority of the Mortgagee’s lien granted hareby or by
any other record decurment, but such mention in the Financing
Statement is declared (o be for the protection of the Mortgagee in
the event any court or judoe shall at any time hold with respect to
(1), (2) and (3) that notice af Mortgagee’s priority of interest to
pe effective against a partitular class of persons, including but
not limited to the Federal gnvernment and any subdivisions or
entity of the Federal government, must be filed in the Commercial

Code records.

Notwithstanding the aforesaid, <he Mortgagors covenant and
agree that so long as any balance rema.ns unpaid it will execute
(or cause to be executed) and delivered to Mcrtgagee, such renewal
certificates, affidavits, extension ctatements or other
documentation in proper form, so as to keep nerfected the lien
created by any Security Agreement and Fimancing statement given to
Mortgagee by Mortgagors, and to keep and maintain the same in full
force and effect until the entire principal indevcedness and all
interest to accrue thereunder has been paid in full; with the
provision that the failure of the undersigned Mortgageis to so do
shall constitute a default hereunder and under the Guararncy.

29, Usury Laws, Etc. If from any circumstances wiatever
fulfillment of any provision of this Mortgage or the Guaranty
secured hereby at the time performance of such provision shall be
due shall involve transcending the limit of validity prescribed by
applicable usury statute or any other law, then ipso facto the
obligation te be fulfilled shall be reduced to the limit of such
validity, and paid according to the provision of the Guaranty, so
that in no event shall any exaction be possible under this Mortgage
or the Guaranty that is in excess of the limit of such validity;
but such obligation shall be fulfilled to the limit of such
validity. In no event shall Mortgagors, its successors or assigns,
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be bound to pay for the use, forbearance or detention of the monay
loaned and secured hereby interest of more than the legal limit,
and the right to demand any such excess shall be and hereby is
waived. This provision of this paragraph shall control every other
provision of this Mortgage and the Guaranty.

30. Binding on Successors and Assigns. This Mortgage and all
provisions hereof shall extend to and be binding upon Mortgagors
and all persons claiming under or through Mortgagors, and the word
"Mortgagors" when used herein shall include all such persons or
entities liable for the payment of the indebtedness or any part
thereof. whether or not such person shall have executed the
Guaraniy) or this Mortgage. The word "Mortgagee" when used herein
shall ipZlude the successors and assigns of the Mortgagee named
herein, &nd the holder or holders, from time to time, of the

Guaranty.

31, Captinps. The captions and headings of various
paragraphs of thisz Mortgage are for convenience only and are not to
be construed as defining or 1limiting, in any way, the scope or
intent of the provisiona hereof.

32. pefeasance Clausz. If Mortgagors pay to Mortgagee said
principal sum and all other sums payable by Mortgagors to Mortgagee
as are hereby secured, in zccordance with the provisions of the
Guaranty and in the manner ani at the times therein set forth,
without deduction, fraud, or delav, then and from thenceforth this

Mortgage, and the estate hereby sranted, shall cease and become
void, anything herein contained to {h2 contrary notwithstanding.

33, Incorporation of Riders, Fxiibits and Addenda. All
riders, exhibits and addenda attached t0 this Mortgage are by
express and specific reference incorporatec in and made a part of
this Mortgage; and with the provision that the covenants contained
in each of said riders, exhibits and addenda, ar! the other things
therein set forth shall have the same force and effect as any other
covenant or thing herein expressed.

34, Assurances of Cooperatjion. The parties agrea that they
will, at any time after the execution of this Agreement; -and from

time to time, execute, acknowledge, and deliver or cause to be
executed, acknowledged and delivered te each other the various
documents which shall be reasonably required to carry out the
various undertakings under this Agreement, including but not
limited to the payment of cash and the assignment and delivery of
stock certificates. The parties further agree that each of them
will use reasonable diligent efforts to cause the conditions

precedent hereto to be met.

35. Severability. If any term or provision hereof should be
held to be invalid, unenforceable, or illegal, such holding shall
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not invalidate or render unenforceable any other provision hereof,
and the remaining provisions shall not be impaired thereby,

36. Joint and Several Obligation. The obligations of all
parties signing this Mortgage shall be joint and several. Wherever
the term "Mortgagors" shall be used herein, said term shall be
construed to mean all parties signing this instrument as obligor.

40. Epvironmental Warranties and Indemnification, (a) All
covenants, warranties and representations from the Mortgagors to
the Mortgagee in any Environmental Certificate executed by the
Mortgagors and relating to the premises are incorporated herein by
referencé in their entirety. The breach of any covenant, warranty
ar representation contained in such Environmental Certificate, if
any, shall ‘he an occurrence of default under the terms of this
agreement.

(b) Mortgsygors covenant that to its best knowledge, that the
premises is not contaminated by Hazardous Materials {as defined
harein) and furthe! covenants, so long as the Indebtedness remains
outstanding (1} that it shall not cause or knowingly permit, as a
result of any intentional or unintentional act or omission on the
part of the Mortgagors, (aay tenant, subtenant or occupant, the
discharge, dispersal, release or disposal of Hazardous Materials
onto the premises; and (ii) cnat it shall not knowingly allow any
conditions to exist that would /subject it to damages, penalties,
injunctive relief or clean~up cesta under any applicable federal,
state or local statues, laws or rcuulations, or at common law.

(c) Mortgagors shall comply with 2znd take reasonable steps to
ensure compliance by all tenants, subtent;its and occupants with all
applicable federal, state and local laws  crdinances, rules and
regulations, with respect to the protection of the environment, and
shall keep the premises fee and clear of any licrs imposed pursuant
to such laws, ordinances, rules and regulations.

(d) If Mortgagors breach any covenant, warranty or
representation contained herein the Mortqagors, ot their own
expense, shall conduct all investigaticns, removal, remedidtion and
all other actions necessary to evaluate and correct any ‘condition
or substance causing degradation of the environmental condicion of
the premises in accordance with governmental or judicial direction
and all applicable, federal state and local laws, ordinances,
rules, requlations and policies within the cure periods provided
therein, and to the reasonable satisfaction of the Mortgagee.
Mortgagors shall provide Mortgagee with copies and verification of
all report concerning such investigations and other actions so
taken.

{e) If an environmental assessment has been conducted at
Mortgagee’s request, such assessment shall not be deemed a waiver
or relinquishment of Mortgagee’s right to rely on the covenants,

23

»

Lyevvest




UNOFFICIAL COPY

representations, warranties or agreements made herein or to receive
the protection and indemnity contained herein. If at any time
during the term of the Indebtedness, the Mortgagee reasonably
believes that any federal, state and local law, ordinance, rule or
regulation, with respect to Hazardous Materials or the
environmental condition of the premises, has been or is being
violated, the Mortgagee shall have the right to require Mortgagors,
at Mortgagors’ expense, to have an environmental assessment or
assessments completed and to furnish evidence satisfactory to
Mortgagee in the exercise of its commercially reasonable discretion
that no such violation has occurred. Until receipt of such
evidence, the Mortgagee shall not be required to make any advances
or loare to Mortgagors., Mortgagee’s exercise of it’s rights under
this subraragraph (e) shall in no way limit its other rights and
remedies Ovtlined herein and in the Guaranty.

(£) Th¢ . Mortgagors shall provide the Mortgagee with
reasonable access to the premises, the Mortgagors’ business records
and Mortgagors’ ergents and employees for the purpose of confirming
compliance with the provisions of this Mortgage, conducting or
causing to be conduciza environmental assessment or assessments and
protecting the Mortgagee’s security interest., The Mortgagee shall
be under no duty to exeicize such access, the nonexercise of which
shall in no way prejudice ihe rights of the Mortgagee under this
Mortgage Agreement or otherwl!ce,

(g) Mortgagors have a convinuing duty to notify the Mortgagee
of any material change of conditions affecting the continuing
accuracy and truthfulness of any cnvenant, representation, or
warranty of the Mortgagors, contalned in-this Mortgage Agreement or
in any Environmental Certificate delivered by Mortgagors to

Mortgagee.

(h) All obligations and liabilities or the Mortgagors under
this Mortgage, including, but not 1limited tz., the indemnity
contained herein, shall survive discharge of the Mortgage as a
result of foreclosure or deed given in lieu thereaf, or any other
exercise by Mortgagee of any remedies available to It for any
default under this Mortgage Agreement and shall be 1a )1 force
and effect at the time any claim or action is assertzd by or
against the Mortgayee, Provided, however, any term or prrvision
contained herein to the contract notwithstanding Mortgagee shull be
solely responsible for liabilities arising while Mortgagee or any
agent of Mortgagee is in actual and exclusive possesasion of the
premises. Provided further, however, Mortgagors shall be solely
responsible for liabilities arising out of the placement of
hazardous materials, if any, on the premises prior to Mortgagee’s
or its agent taking actual possession of the premises.

(i) For purposes of this Mortgage Agreement, "Hazardous
Materials” shall include, without limitation, any chemical or other
material which is or may become injurious to the public health,
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gafety, or welfare, or to the environment, flammable explosives,
petroleum fraction, pesticides, radiocactive materials, hazardous
materials, hazardous waste, regulated substances, hazardous or
toxic substances, asbestos-containing materials, polychlorinated
biphenyla, or related or similar materials, including by way of
example, substances or materials defined by any federal, state or
local environmental law, ordinance, rule or regulation, including
without limitation, the Comprehensive Environmental Response
Compensation and Liability Act of 1980, as amended (42 U.B.C.
Sections 9601 et seqy.), the Hazardous Materials Transportation Act,
as amended 49 U.S.C. Sections 1801 et seq,), the Federal
Insecticide, Fungicide, and Rodenticide Act as amended (7 U.S8.C.
136 @t ‘>eg,), or, as applicable, the Illincis Environmental
Protectiur Act, as amended (415 ILCS 5/1 et pgeq.,), and the
regulatiora adopted and publications promulgated pursuant therato.
*Hazardous raterials" shall not include materials of a nature and
quantity normally used in the maintenance of the premises.

41. This Mortgage, Security Agreement and Assignment of Rents
is executed by American National Bank and Trust Company of Chicago,
as Trustee Under a Trust Agreemant dated October 10, 1992 and known
as Trust Number 11595:-02, in the exercise of the power and
authority conferred upon 2nd vested in it as such Trustee . All
the terms, provisions, stirxnlations covenants and conditions to be
performed hereunder (whether or not the same are express in the
terms of covenants, promises or_agreements) by the named bank or
trust company are undertaken by it solely as trustee under said
trust agreement, and not indiviawally, and no personal liablility
shall be asserted or be enforceabie against said named bank or
trust company reason of any of the teras, provisions, stipulations,
covenants and conditions contained in <his statement,

IN WITNESS WHEREOF, Mortgagors has signed this instrument on
the day and year first above written.

MORTGAGORS:
e e AMERICAN NATIONAL BANK & TXUJT COMPANY,
Be'y g, " Loy oy as Trustee under a Trust Agreeunant dated
R A LT October 10, 1992 and knowh. zs Trust
Ry he .:"1 . '"’:m’"mthmﬂ Number 11 59 54 -02
LI LY
L . ny f’.'
sy ".l,-,;,,,' gy
By:
Its: ol¥O VicePRES
ATTEST; - N
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This instrument Is executed by the undersigned Land Trustes, not personally but solely
as Trustee in the exercise of the power and authority conferred upon and vested in it as such
Trustee. Il is expressly understood and agreed (hat all of the warranties, indemnities, repre-
sentations, covenants, underlakings and agreements herein made on the pan of the Trustee
are underiaken by it solely in ils capacity as Trustee and not personally, it is further understood
and agreed that the Trustee merely holds tille 10 the property herein described and has no
agents, employees or control over the management of the properly and no knowledge of other
factual matiers except as reprasented to it by the beneficiary(ies) of the Trust. No perscnal
liability or personal responsibility is assumed by or shall at any time be asserted or enforceable
against the Trustee on account of any warranty, indemnity, representation, covenant, under-
taking or agreement of the Trustee in this instrument, all Such liability being expressly waived
by every persaon now or hereafter claiming any right or security hereunder; and the owner of
any indebtedréas or cause of action for breach of any warranty, indemnity, representation,
covenant, undereking or agreement accruing hereunder shall look solely to the Trust estale
for the payment thesof.

IN WITNESS WHERFOF, American National Bank and Trust Company of Chicago, not
personally but as Trustee as Zioresaid, has caused these presents o be signed by one of its
Officers, and its corporate seal ‘o te hereunto affixed the day and year first above written.
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W. H. INVESTMENT PROPERTIES L.P. d/b/a
Whitehall Hotel

By
Its: /”
ATTEST:
By:
Its:
THIS MOKRTG+GE WAS PREPARED BY!: Thomas J. Dillon
McFadden & Dillon, P.C.
135 South LaSalle Street
Suite 2110
Chicago, Illinois 60603
AFTER RECORDING RETUXN TO: Thomas J. Dillon

McFadden & Dillon, P.C.
135 South LaSalle Street
Suite 2110

Chicago, Illinois 60603

Additional Provigiops to Junior Mortgage

A. First Mortaage
Notwithstanding anything to the conZrery contained herein, Mortgagor

and Mortgagee acknowledge and agree that tis mortgage is subordinate and
junior in lien and payment to that certain mortgage dated as of May 1,
1993 by and between Mortgagor and Internationa) Commercial Bank of China,
Chicago Branch ("First Mortgage Lender"), and recorded on September 9,
1993 with the Cook County Recorder of Deeds as dor:ment number 93721909,
as amended by that certain Amendment of Mortgage beiween Mortgagor and
First Mortgage Lender dated as of April 1, 1994 and receorded on April 25,
1994 with the Cook County Recorder of Deeds ag documen’ rmber 94368601,
and re-recorded on June 23, 1994 as document number 94554449, and to all
other 1loan documents evidencing and further collateiezlizing the
indebtedness secured thereby.

B. Notices

Notwithstanding anything to the contrary contained herein, Mortgagee
gshall send a copy of all written notices of default issued by Mortgagee
to Mortgagor hereunder to First Mortgage Lender at the following address:

(4 438 @ iF AN S

International Commercial Bank of China, Chicago Branch
ATTN: Mr. Harold Tao

Two N. LaSalle Street #1803 (312) 782-9900
Chicago, Illinois 60602 {312) 782-2402 (fax)

26
C. First Mortgagee Option to Cure
First Mortgage Lender shall have the right, but shall not have the obligation, to

cure any default of Nbrt%agor hereunder, and any default of Mortgagor hereunder shall be

deemed to be a default of Mortgagor under the flrsilggg;giigiﬁgf%ﬁge?nggbgbove and under
edness

all other loan documents evidencing and further co
thereby.

gecured
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PARCEL 1t

That part of Lot 8 in Block 14 in the Subdivisfion by the
Commissioner's of the Illinois and Michigan Canal of the south
fractional) 1/4 of Section 3, Township 39 North, Range 14, Fast of
the Third Principal Meridian, described as commencing at the
Northwest corner of sald Lot 8; thence southeast 27 feet; thence
East 100 feet, thence Northwesterly 27 feet: thence West along

‘ the North line of said Lot, 100 feet to the point of beginning,
in Cook County, Illinois,

PARCEL 2:

The West 1/2 of Lot 8 in block 14 in Subdivision by the

y Commisrivner’'s of the Illinois and Michigan Canal of the South
fractionui 1/4 of Section 3, Township 39 North, Range 14, East of
the Thira r¥vincipal Meridian (except that part described as
commencing zc the Northwest corner of said Lot 8; thence
Southeaaterly 27 feet; thence East 100 feet; thence Northwesterly
2?7 feet; thence '4ust along the North line of sald Lot, 100 feet
to the point of beginning), in Cook County, Illinois,

PARCEL ¢

The West 1/2 of lot 7, excupt the southerly 15 feet thereof, in
the Subdivision of Block 14 'in the Subdivision by the
Commissioner's of the Illinois-and Michigan Canal of the South
fractional 1/4 of Section 3, Wourxnship 39 North, Range 14, East of
the Third Principal Meridian, ix Zook County, Illinois.

PARCEL 4:

lots 5, 10, 11 and 12 in the Steinbach 203 Newfing's Subdivision
of Out~Lot or block 14 in Canal Trustee's Sardivision of the

South fractional 1/4 of Section 3, Township s9 North, Range 14,
East of the Third Principal Meridian, in Cook Cuounty, Ill?nois.

PARCEL 5:

LYELL2SE

Lot 13, that part of Lot 14 lying Southerly of said io% 13 and
Westerly of the Easterly line of Lot 13 extended South rasterly
and that part of the East half of Lot @ lying Westerly ot the
Easterly line of Lot 1) extended south Easterly in the
Subdivigion of Block 14 in the Canal Trustes's Subdivision of the
south fractional quarter of Section 3, Township 39 North, Range
14,1Ea:t of the Third Principal Meridian, in Cook County,
Illinois.

Permanent Real Estate Index Numbers: 17-03-218-001
17-03~218-002
17-03-218-00)
17-03-218-004

Address of Real Estate: 105 and 111 East DelaLare
Chicago, Illinois 60611

0273483

,A__________::.-----llllllllllIlllIlIIllllllllllllllllllllllllllll




NOFFICIAL COPY

STATE OF ILLINOIS )
) 88,

COUNTY OF COOK

)
PR \
1, J j‘gtﬁ[. [f/( , & Notary Public in and for
said COungy 1% pr State aforssald, DO HEREBY CERTIFY that
Hor ot 16 Agnr 167 f as the 6izvi-l fi 15 Of W. H. Investment
Properties L.P. d/b/a Whitehall Hotel, who is personally known
to me to be the same person whose name is subscribed to the
foregoing instrument and as such §tarcd fa.fuw. s of W. H.
Investment Properties L.P, d/b/a Whitehall Hotel he appeared
before me this day in person and acknowledged that he signed
aad delivered the said instrument as his own free and
voluntary act and as the free and voluntary act of sald W. H,
Investpent Properties L.P. d/b/a Whitehall Hotel for the uses

and purpcses therein set forth.

GIVEN vnder my hand and notarial seal thls,i;; day of
April, 1998, s
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STATE OF ILLINOIS )
)

88,
CouNTY OF (00K )
[
I, LM SOVIENSI! , & Notary Public in and for
sai ty.in the State aforesaid, DO YERERY, .CERTIFY that
Eg:ﬁBﬂ?\i &Lh - L haﬂn'r-h“!‘; § q . ican
National Bank and Erugi y of Chicagd, nder

a Trust Agreement dated October 10, 19922 and known as Trust
Number 115954-02 who is personally known to me to be the same
person whose name |s gubscyibed to the foregoing instrument
and as such o Vet on of American National Bank and
Trist Company ot CHYCRGS 4d MHustee Under a Trust Agreement
dates October 10, 1992 and known as Trust Number 115954-02 he
apperrid before me this day in person and acknowledged that he
signeo and delivered the said instrument as his own free and
voluntary. act and as the free and voluntary act of said
American Waiional Bank and Trust Company of Chicago, as
Trustee Under  a Trust Agreement dated October 10, 1992 and
known as Trust Number 115954~02 for the uses and purposes
therein set forcl,

GIVEN under my-hand and notarial seal this ~J d day
of April, 1995.

OC s e rendy

Notary Public

r ™ g
COFPTICIAL SEAL”
LM STvieNsKl
NCTARY PUBLIL, STt 0F M LN
My Commission Expires 0éi27/96
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