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MORTGAGCR: ZERMAK PLAZA ABBOCIATES, a New York general
partnership
MORTGAGEE: PINN2CLE® BANK, an Illinois banking corporation
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CONSTRUCTION MORTGAGE, SECURITY AGREEMENT

AND FINANCING ESTATEMENT

THIS CONSTRUCTION MORTGAGE, SECURITY AGREEMENT AND FINANCING
STATEMENT (thie "Mortgage") is made as of this _¢~% day of May,
1995, by and between CERMAK PLASA ASSCCIATRS, a New York general
partnership, whose mailing address is c/o Concordia Realty, 1127
South Mannheim Road, Suite 212, Westchester, Illinois 60154 (the
mMortgagor®™), to and for the benefit of PINNACLE BANK, an Illinois
banking corporation, whose mailing address is 6000 West Cermak
Road, Cicero, Illinwmis 60650 (the "Mortgagee").

WITNESSETRBH:

WHFREZS the Mortgagor is justly indebted to the Mortgagee (i)
in the principal sum of Four Hundred Fifty Thousand and No/100
Dollars ($450,%05.00), evidenced by one certain Promissory Note of
the Mortgagor of »sven date herewith ("Note A"), made payable to the
order of and delivered to the Mortgagee, and (ii) in the principal
sum of Two Hundred Thousand Thousand and No/100 Dollars
($200,000.00), evidenced, by cne certain Promissory Note of the
Mortgagor of even date herewith ("Note B"), whereby the Mortgagor
promises to pay the said principal sum, late charges and interest,
at the rate or rates and in ‘nstallments, all as provided in Note
A and Note B, copies of which are attached hereto as Exhikit "B"
(Ncte A and Note E are hereih collectively referred to as the
"Notes"}. The final payment of principal and interest on Note A,
if not sooner paid, shall be due  cn March 1, 2000. The final
payment of principal and interest on .ote B, if not sooner paid,
shall ba due on March 1, 1997. All sucn payments on account of the
indebtedness evidenced by the Notes “shall be applied first to
interest on the unpaid principal balance, sacondly to any other
sums (other than principal) due thereunder; thirdly to all other
advances and sums secured hereby, and the remzirder to principal,
all of said principal and interest being made payable at such place
as the holder of the Notes may from time to tine, in writing,
appoint, and in the absence of such appcintment, ther at the office
of Lender first set forth above.

In no event will the total amount of the indebtedness secured
hereby exceed three hundred percent (300%) of the aggregat: face

amount of the Notes.

NOW, THEREFORE, the Mortgagor, to secure the payment of said
principal sum of money and said interest and late charges in
zccordance with the terms, provisions and limitations of this
Mortgage and of the Notes, and the performance of the covenants and
agreements herein contained by the Mortgagor to be performed
(collectively, the "Indebtedness"), and 2lso in consideration of
the sum on ONE DOLLAR ($1.00) in hand paid, the receipt whereof is
hereby acknowledged, dces by these presents MORTGAGE, GRANT,
REMIBE, RELEASE, ALIEN AND CONVEY unto the Mortgagee and its
succesgors and assigns, the following described real estate and all
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of its present and hereafter~acquired estate, right, title and
interest therein, situated, lying and being in the County of Cook,
and State of Illinois, to-wit:

SEE LEGAL DESCRIPTION ATTACHED HERETO AND
MADE A PART HEREOF AS EXHIBIT “A®

which, with the property hereinafter described, is collectively
referred to herein as the "Premises";

TOGETHER with:

‘aj. mll improvements, tenements, reversions, remainders,
easements, fixtures and appurtenances now or hereafter thereto
belonging,” und all rents, issues and profits thereof for so lonyg
and during 21} such times as Mortgagor may be entitled thereto
(vhich are plodged primarily and on a parity with said real estate

and not secondacily), including without limitatiom;

(b) all shades, awnings, venetian blinds, draperies, rods,
screens, screen doors, -ctorm doors and windows, now or hereafter
therein or thereon and all fixtures, apparatus, equipment and
articles now or hereafte:’ Cherein or thereon used to supply water,
light, power, sprinkler proczction, waste removal, refrigeration
and ventilation (whather sligle units or centrally controlled);

(cy all machinery, devices, fixtures, appurtenances,
equipment, to the extent owned ¥y Mortgagor, now or hereafter
located in or at, and used or usz{ful in connection with the
construction, occupancy, operation or uzintenance of, the property
described in Exhibit "A", including, without 1limitation: all
maintenance equipment, engines, furnaces, boilers, stokers, pumps,
tanks, heaters, oil burners, dynamos, qenerators, motors,
switchboards, ranges, refrigerators and other. floor, wall and
ceiling coverings, partitions, doors and haidware; electrical
wiring and equipment; projection cyuipment; hezting, plumbing,
washroom, toilet and lavatory fixtures and equipment; lifting,
ventilating and incinerating apparatus; sprinkler and other fire
extinguishing and fire prevention apparatus or systems; a{r-cooling
and air-conditioning apparatus; gas, electric and steam {ixtures;
elevators, conveyors. escalators, hoists, fittings, radiators,

chutes, ducts and machinery;

(d) all additions to any of the foregoing, replacements
thereof, substitutions therefor and the proceeds thereof, it being
understood that the enumeration of any specific articles of
property shall in no way exclude or be held to exclude any items or
prorsicy not specifically mentioned;

(e) all tenant security deposits, utility deposits and
insurance premium rebates to which Mortgagor may be entitled or
which Mortgagor may be holding;

SYLIPESS
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(£) any monies on deposgit for the payment of real estate
taxes or special assessments against the real estate described in
Exhibit "A" or for the payment of premiums on policies of fire and
other hazard insurance covering the Collateral described hereunder
or the real estate described in Exhibit "AY;

(g) all proceeds paid for damage done to the Collateral
described hereunder or the reai estate described in Exhibit "A";

(h) all proceeds of any award or claim for damages for any of
the Collateral described hereunder or the real estate described in
Exhibit ™A™ taken or damaged under the power of eminent domain or

by coniennation;

(i) (731 right, title and interest of Mortgagor in to and
under the {oilowing documents and all rights, privileges, options
and remedies inerein contained:

(1) 8Ll present and future contracts (and amendments
thereto) for consiruction of improvements on any of the land

described in Exhibit "A";

(2) all present and future contracts (and amendments
thereto) for design and architectural services and all Plans and
Specifications related in arniway to the land described in Exhibit

"AY: and

(3} all permits, licances, consents, agreements and
authorities issued by each governmeital authority which relate in
any way to the construction, ownersiiip, operation or use of or
improvements and/or personal property on the land described in

Exhibit "A".

All of the land, estate and property lersinabove described,
real, personal and mixed, whether affixed or anp2xed or not {except
where otherwise hereinabove specified) and alil, rights hereby
conveyed and mortgaged are intended so to be as a.unit and are
hereby understood, agreed and declared (to the naximum extent
permitted by law) to form a part and parcel of the reai estate and
to be appropriated to the use of the real estate, and shall be, for
the purposes of this Mortgage, deemed to be real estate and

conveyed and mortgaged hereby.

T0 HAVE AND TO HOLD the Premises unto the Mortgagee and its
successors and assigns forever, for the purposes and uses herein

set forth.

1T I8 FURTHER COVENANTED AND AGREED THAT:

MLIPESE







1. CONSTRUCTION MORTGAGE.

With respect to Note A, this Mortgage secures an obligation
incurred to finance the construction of improvements on the lands
hereby mortgaged and constitutes a "construction mortgage" within
the meaning of §§ 9-313 of the Uniform Commercial Code of the State

of Illinois.

Tre loan evidenced by Note A is to be disbursed by Mcrtgagee
to or ror the benefit of the Mortgagor in accordance with the
provisioprs contained in one or more of: (i} the Mortgagee’s Loan
Commitment “dated Augqust 30, 1994 as amended by letter dated
November 14, 1994, as the same may have been heretofore or may
hereafter be ar¢pded (collectively, the "Commitment”); and (ii) the
Construction Loan Agreement (the "Loan Agreement") between
Msrtgagor and Lhe Mortgagee bearing even date herewith. All
advances and Indebtedness arising and accruing under the Commitment
and loan Agreement frca time tco time, whether or not the total
amount thereof may exceed the face amount of the Note, shall be
Indebtedness of Mortgago: :2nd secured hereby to the same extent as
though the Commitment and Loun Agreement were fully incorporated in
this Mortgage at this point; and the occurrence of any event of
default under the Commitment and Loan Agreement shall constitute an
event of default under this Mortysgn, entitling Mortgayee to all of
the rights, powers, elections, optiors and remedies conferred upon
the Mortgagee by the termg of the Cummitment, Loan Agreement, this
Mortgage, all other security now helda oy Mortgagee and by law, as
in the case of any other default hereunder.

2. (Intentionally Deleted)

3. MAINTENANCE, REPAIR AND RESTCRATION OF IMPsGVEMENTS, PAYMENT
OF PRIOR LIENS, ETC.

Mortgagor shall: (a) promptly repair, restore or czbuild any
buildings and other improvements now or hereafter on tnz Premises
which may become damaged or destroyed to substantially ‘che same
character as prior to such damage or destruction, without reg=rd to
the availahility or adeguacy of any casualty insurance proceeds or
eminent domain awards; (b) keep the Premises constantly in good
condition and repalr, without waste; (c) keep the Premises free
from =nechanics’ liens or other liens or claims for lien not
expressly subordinated to the lien hereof (collectively called
"Liens"), subject however to the rights of the Mortgagor set forth
in Paragraph 3A Dbelow: (d) immediately pay when due any
indebtedness which may be secured by a lien or charge on the
Premises on a parity with or superior to the lien hereof (no such
lien to be permitted hereunder), and upon request exhibit
satisfactory evidence of the discharge of such lien to Mortgagee;

4
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(a) complete within a reasonable time any building(s) or other
improvements now or at any time in process of erection upon the
Premises; (f) comply with all tederal, state and local requirements
of law, regulations, ordinances, orders and judgments and all
covenants, easements and restrictions of record with respect to the
Premises and the use thereof; (g) make nho alterations in the
Premises without Mortgagee’s prior written consent; (h) suffer or
pernit no change in the general nature of the occupancy of the
Premises without Mortgagee’s prior written consent; (i) not
initiate or acquiesce in any zoning variation or reclassification
without Mortgagee’s prior written consent; (j) observe and comply
with all conditions and requirements (if any) necessary to preserve
and eviend all rights, licenses, permits (including without
limitation zoning variations and any non-conforming uses and
structures), privileges, franchises and concessions applicable to
the Premises or contracted for in connection with any present or
future use of the Premises; and (k) pay each item of Indebtedness
secured by thic Mortgage when due according to the terms hereof and

of the Notes.

3A. RIGHT TO CONTEGY.

Anything in Paragraphs 3(c) or 3(d} of this Mortgage to the
contrary notwithstanding, *ortgagor may, in good faith and with
reasonable diligence, contest the validity or amount of any Lien
not expressly subordinated t> the lien hereof, and defer payment
and discharge thereof during thi pending of such contest, provided:
(i) that such contest shall have (che effect of preventing the sale
or forfeiture of the Premises or ary part thereof, or any interest
therein, to satisfy such Lien; (i1 'that, within ten (10} days
after Mortgagor has been notified of «he assertion of such Lien,
Mortgagor shall have notified Mortgagee ir-writing of Mortgagor’s
intention to contest such Lien; and (iii) that Mortgagor shall have
deposited with Mortgagee at such place as Moitgagee may from tinme
to time in writing appoint, a sum of mocnzy which shall be
sufficient in the judgment of Mortgagee to pay in full such Lien
and all interest which might become due thereon, 2ad shall keep on
deposit an amount so sufficient at all times, increasing such
amount to cover additional interest whenever, in the iudgment of
Mortoagee, such increase is advisable. Such deposits are to be
held without any allowance of interaest to Mortgagor. If wortgagor
shall fail to prosecute such contest with reasonahle diligence or
shal)l fail to pay the amount of the Lien plus any interest finally
determined to be due upon the conclusion of such contest, to the
extent such amount exceeds the amount which Mortgagee will pay as
provided below, or shall fail to maintain sufficient funds on
deposit as hereinabove provided, Mortgagee may, at its option,
apply the money so deposited in payment of or on account of such
Lien, or that part thereof then unpaid, together with all interest
thereon. If the amount of money so deposited shall be insufficient
for the payment in full of such Lien, together with all interest
thereon, Mortgagor shall forthwith, upon demand, deposit with

5
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Mortgagee a sum which, when added to the funds then on deposit,
shall be sufficient to make such payment in full. Mortgagee shall,
upon the final disposition of such contest, apply the money so
deposited in full payment of such Lien or that part thereof then
unpaid, together with all interest thereon (provided Mortgagor is
not *Len in default Lereunder) when so requested in writing by
Mortgagor and when furnished by Mortgagor with sufficient funds to
make such payment in full and with evidence satisfactory to

Mortgagee of the amount of the payment to be made,

4. PAYKENT OF TAXES.

¥artgagor shall pay all general taxes before any penalty or
interest attaches, and shall pay special taxes, special
asgessmets, water charges, sewer service charges, and all other
charges agajnst the Premises of any nature whatsocever when due, and
shall, upor vritten request, furnish to Mortgagee duplicate
receipts therefor within thirty (30) days following the date of
payment. Mortaigor shall pay in full "under protest" any tax or
assessment which Mortgagor may desire to contest, in the manner

provided by law.
S. TAX DRPOSITS.

{2} Subject to subparagraph (b) of this Paragraph 5, Mortgagor
snall deposit with the Mortgagze or such depositary ("Depositarv")
as the Mortgagee may from tire to time in writing appoint,
commencing on the date of the firsi disbursement of the proceeds of
the loan ezcured hereby and on.che first day of each month
foliowing the month in which said dispursement occurs, a sum egual
to the amount of all real estate taxes snd assessments (general and
special) next due upon or for the Premises (the amount of such
taxes next due to be based upon the Mortgayar‘s reasonable estimate
as to the amount of taxes and assessments. to be levied and
assessed) reduced by the amount, if any, then -n deposit with the
Mortgagee or the Depositary, divided by the numer of months to
elapse before one month prior to the date wheitv such taxes and
assessments will become due and payable. Such deposics are to be
held without any allowance of interest to Mortgagor aaf are to be
used for the payment of taxes and assessments (general an gspecial}
on the Premises next due and payable when they become dug. If the
funds so deposited are insufficient to pay any such taxes or
assesgsments (general or special) when the same become due and
payable, the Mortgagor shall, within ten (10) days after receipt of
demand therefor from the Mortgagee or Depositary, deposit such
additional funds as may be necessary to pay such taxes and
assessments (general and special} in full. If the funds so
deposited exceed the amount required to pay such taxes and
assegsments (general and special) for any year, the excess shall be
applied on a subsequent deposit or deposits. Said deposits need
not be kept separate and apart from any other funds of the

Mortgagee or the Depositary.
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Anything in this Paragraph 5 to the contrary notwithstanding,
if the funds so deposited are insufficient to pay any such taxes or
assessments (general or special) or any installment thereof,
Mortgagor will, not later than the thirtieth (30th) day prior to
the last day on which the same may be paid without penalty or
{interest. deposit with the Mortgagee or the Depositary the full
amount of any such special deficiency.

I1f any such taxes or assessments (general or special) shall be
levied, charged, assessed or imposed upon or for the Premises, or
any portion thereof, and if such taxes or assessments shall also be
a levy, .charge, assessment or imposition upon or for any other
premises_not encumbered by the lien of this Mortgage, then the
computation of any amount to be deposited under this Paragraph 5
shall be bazed upon the entire amount of such taxes or assessments,
and Mortgagor shall not have the right to appertion the amount of
any such taxes or assessments for the purposes of such computation.

(b) Notwithstanding the provisions of Paragraph 5{a) above,
Mortgagor need not maxs monthly deposits for taxes and asgessments
as long as there ‘is..strict compliance with the following

requirements:

(i) No Event of Defzult by Mortgagor shall have occurred
under this Mortgage, the Note¢s secured hereby, or any other Loan
Documents which has not been c<ured in a manner satisfactory to

Mortgagee;

(ii) No sale, transfer, “monveyance or assignment of
Mortgagor’s interest in the Premises cr »nf the beneficial interest
under any trust agreement pursuant to wiich title to the Premises
is held shall have occurred, except for 2 transfer permitted

pursuant to the terms and provisions hereor,

(1ii) All taxes and assessments shall he paid when due
and before penalty attaches; and

(iv) Mortgagor shall promptly provide 'to Mortgagee
satisfactory evidence of timely payment of all /taxes and
assessments.

The conditional waiver of tax deposits contained in this
subparagraph (b) is personal to the Mortgagor and shall not be
effective in the event of any transfer of title to all or any part

of the Premlises.

5A. INSURANCE DEPOSITS.

(a) Subject to subparagraph (b) of this Paragraph 5A, for the
purpose of providing funds with which to pay premiums when due on
all policies of fire and other hazard insurance covering the
Premises and the "Collateral" (defined in Paragraph 28 below},

7
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Mortgagor shall deposit with the Mortgagee or the Depositary,
commencing on the date of disbursement of the proceeds of the loan
secured hereby and on the first day of each month following the
month in which said disbursemant occurs, a sum egual to the
Mortgagee’s estimate of the premiums that will next become due and
payable on guch policies reduced by the amount, if any, then on
deposit with the Mortgagee or the Depositary, divided by the number
of months to elapse prior to the date when such premiums become due
and payable. No interest shall be allowed to Mortgagor on account
of any deposit or deposits made hereunder and said deposits need
not be kept separate and apart from any other funds of the

Mortgag~e or the Depositary.

(b)”  Notwithstanding the provision cf Paragraph SA(a) above,
Mortgagor nred not make monthly deposits for insurance premiums as
long as therz is strict compliance with the following requirements:

(1) ~ Nc Event of Default by Mortgagor shall have occurred
under this Mortgage. the Notes secured hereby, or any other Loan
Documents which hzs not been cured in a manner satisfactory to

Mortgagee;

(i) No sale,( transfer, conveyance or assignment of
Mortgagor’s interest in th: Premises or of the beneficial interest
under any trust agreement pursuant to which title to the Premises
is held shall have occurred, except for a transfer permitted

pursuant to the terms and provisicns hereof;

(iii) Ail insurance premiuns shall be paid when due and
before penalty attaches; and

(iv) Mortgagor shall promptly provide to Mortgagee
satisfactory evidence of timely payment of all insurance premiums.

The conditional waiver of insurance premiumdoposits contained
in this subparagraph (b) is personal te the Mortgagor and shall not
be effective in the event of any transfer of titie %o all or any

part of the Premises.

6. MORTGAGEE’S INTERESBT IN AND USE OF TAX AND INSURANCE £ZPOBITS;
SECURITY INTEREST.

In the event of a default hereunder, the Mortgagee may, at its
option but without being required so to do, apply any monies at the
time on deposit pursuant to Paragraph 5 and 5A hereof on any of
Mortgagor’s obligations contained herein or in the Notes, in such
order and manner as the Mortgagee may elect. When the Indebtedness
has been fully paid, any remaining deposits shall be paid to
Mortgagor or to the then owner or owners of the Premises as the
same appear on the records of the Mortgagee., A security interest,
within the meaning of the Uniform Commercial Code of the State in
which the Premises are located, is hereby granted to the Mortgagee

8
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in and to all monies at any time on deposit pursuant to Paragraphs
5 and 5A hereof and such monies and all of Mortgagor’s right, title
and interest therein are hereby assigned to Mortgagee, all as
additional security for the Indebtedness hereunder and shall, in
the absence of default hereunder, be applied by the Mortgagee or
Depositary for the purposes for which made hereunder and shall not
be subject to the direction or control of the Mortgagor; provided,
howsver, that neither the Mortgagee nor the Depositary shall be
liable for any failure to apply to the payment of taxes or
assessments or insurance premiums any amount so deposited unless
Mortgagor, while not in defauit hereunder, shall have furnished
Mortgacee with the bills therefor and requested Mortgagee or the
Dercsitary in writing to make application of such funds to the
payment ~ of the particular taxes or assessments or insurance
premiums foo, payment of which they were deposited, accompanied by
the bills f¢r such taxes or assessments Or insurance premiums.
Neither Mortgases nor the Depositary shall be liable for any act or
omission taken ar good faith, but only for its gross negligence or

willful miseconduct.

7. INSURANCE.

Mortgagor shall keev all buildings and improvements and the
Collateral (defined in Palzgraph 28 below) now or hereafter
situated on said Premises insured against loss or damage by fire on
a sco-called "All Risks" basis and against such other hazards as may
reasonably be required by Mortgager, including without limitation
of the generality of the foregoing: (a) rent loss or business
interruption insurance; (b) flood irsiurance whenever the same is
available and (in the opinion of Mcrigagee) such protection is
necessary; and (c) during any peried. i construction, Builder’s
Risk insurance. Mortgagor shall also provide comprehensive general
public liability insurance coverage with limics for personal injury
and death and property damage as Mortgagee may reasonably regquire,
and worker’s compensation insurance in the stutvtorily required
amount. All policies of insurance to be furnished(heresunder shall
be in forms, companies and amounts reasonably satisfactory to
Mortgagee, with waiver of subrogation and replacament cost
endorsemsnts and all policies covering property damige shall
include a standard noncontributory mortgagee clause ) naming
Mortgagee as loss pavee, including a provision requiring tiet the
coverages evidenced thereby shall not be terminated or materially
modified without thirty (30) davs’ prior written notice to the
Mortgagee. Mortgagor shall deliver copies of all such policies,
including additional and renewal policies, to Mortgagee and, in the
case of insurance about to expire, shall deliver renewal policies
not less than thirty (30) days prior to their respective dates of

expiration.

Mortgagor shall not take out separate insurance concurrent in
form or contributing in the event of loss with that required to be
maintained hereunder unless Mortgagee is included thereunder a

9




- - 8.
- 4
Do

~ UNOFFICIAL COPY




R

UNOFFICIAL COPY

standard non~contributory mortgagee clause acceptable to Mortgagee,
Mortgagor shall immadiately notify Mortgagee whenever any such
separate insurance is taken out and shall promptly deliver to
Mortgagee the original policy or policies of such insurance. In
the event of a foreclosure sale, all interest in all insurance
policies in force shall pass to Mortgagee, transferee or purchaser,

as the case may be,.

8. ADJUSTMENT OF LOSBES WITH INSURER AND APPLICATION OF PROCEEDS
OF INSURANCE.

In'case of loss or damage by fire or other casualty, Mortgagee
is authcrized: (a) in the event such loss or damage is greater than
$100,00¢ {as reasaonably determined by an appraiser selected by
Mortgagee), +o settle and adjust any such claim under insurance
policies wnilli insure against such risks; or (b) to allow Mortgagor
to agree with tie insurance company or companies on the amount to
be paid in regard to such loss. In either case, Mortgagee is
authorized to cullect and receipt for any such insurance monies.
In the event of the Gccurrence of a casualty loss (i) which is
covered by insurance, and (ii} which results in the destruction of
not more than Fifty Percent (50%) of the appraised value of the
improvements located on t)e Premises, Mortgagee agrees that all
proceeds of insurance shal! ‘pe paid over to Mortgagor, on such
terms and conditions as Mortgagee in its discretion may specify, to
be used to repair the buildings, structures, improvements or
equipment, or to build or install- new ones in their place. 1In the
event of the occurrence of a casuaity lcss with respect to which
more than Fifty Percent (50%) of ‘the appraised value of the
improvements located on the Premises is destrcoyed, all such
insurance proceeds may, at the sole digcietion of Mortgagee, be (a)
applied to the restoration, repair, replacenent, or rebuilding of
the Premises, or {b) applied to the paymeut »f the last-maturing
installment or installments of the Indebtedness. (whether or not
then due and payable); or (c) paid over to the.iiocrtgagor, on such
terms and conditions as Mortgagee in its soie(discretion may
gpecify, to be wused to repair the buildinys,— structures,
improvements or equipment, or to build or install new ones in their
place, or for any other purpose or object satisfactory to
Mortgagee, without affecting the lien of this Mortgage fcr the full
apount secured hereby before such payment took place. In ithe event
Mortgagee elects or is required to make such insurance proceeds
available for repair, restoration or rebuilding of the Premises,
any portion of such proceeds not needed or used in such repair,
restora*ion, rebuilding or building shall be applied to the payment
of ine Indebtedness, as provided above, or paid to Mortgagor at
Mortgagee's option. In any event, the buildings and other
improvements shall be so repaired, restored or rebuilt so as to be
of at least equal value and substantially the same character as
prior to such damage or destruction. If the cost of rebuilding,
repairing or restoring the buildings and other improvements may
reasonably exceed the sum of ONE HUNDRED THOUSAND and NO/100
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DOLLARS ($100,000.00), then the Mortgagee must approve plans and
specifications of such work before such work shall be commenced.
If the proceeds are made available by the Mortgagee to reimburse
the Mortgagor or any lessee for the cost of repair, rebuilding or
restoration, any surplus which may remain out of said insurance
proceeds, after payment of such cost of repair, rebuilding,
restoration and the reasonable charges of the Disbursing Party
(hereinafter defined) shall, at the cption of the Mortgagee, be
applied on account of the Indebtedness or paid to any party
entitled thereto as the same appear on the records of the
Mortgagee. No interest shall be allowed to Mortgagor on any
proceer3 of insurance held by the Disbursing Party.

As used in this Paragraph 8, the term "“Disbursing Party"
refers t¢ cthe Mortgagee and to any responsible trust company or
title insvi'ance company selected by the Mortgagee,

L S8TAMP TARE, EFFECT OF CHANGES IN LAWS REGARDING TAXATION.

9.0 If, by the laws of the United States of America or of any
state or subdivision  thereof having jurisdiction over the
Mortoagor, any tax not in existence as of the date hereof is due or
becomes due in respect o the issuance of the Notes, the Mortgagor
covenants and agrees to pay 'such tax in the manner reguired by any
such law. The Mortgagor  {urther covenants to reimburse the
Mortgagee for any sums which Mcrigagee may expend by reason of the
imposition of any tax on the iscrance of the Notes.

9.1 In the event of the enacirent, after this date, of any
law of the state in which the Premiscs are located deducting from
the value of the land for the purpose of Laxation any lien thereon,
or imposing upon the Mortgagee the payment of the whole or any part
of the taxes or assessments or charges or liens herein required to
be paid by Mortgagor, or changing in any way <he laws relating to
the taxation of mortgages or debts secured by -wortgages or the
Mortgagee’s interest in the Premises, or the manner of collection
of taxes, so as to affect this Mortgage or the derc s2cured hereby
or the holder thereof, then, and in any such event, ‘thu Mortgagor,
upon demand by the Mortgagee,shall pay such taxes or asseaasments or
reimburse the Mortgagee therefor; provided, however, thatl if in the
opinion of counsel for the Mortgagee: (a) it might be unizwful to
reavniie Mortgaqgor to make such payment; or (b) the making of such
payment might result in the imposition of interest beyond the
maximum amount permitted by law; then and in any such event, the
Mortgagee may elect, by notice in writing given to the Mortgagor,
to declare all of the Indebtedness to be and become due and payable
sixty (60) days from the giving of such notice.

10. OBBERVANCE OF LEARE ABSIGNMENT.

As additional security for the payment of the Notes and for
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the faithful performance of the terms and conditions contained
herein, Mortgagor has assigned to the Mortgagee all of its right,
title and interest as landlcrds in and to the leases listed on the
Schedule of Leases attached hereto (the "Existing Leases”), if any,
and all future leases of the Premises. All leases of the Premises,
except for subleases of the Existing Leases under which the
original Leesee remains fully liable to Mortgagor as Lessor, are
subject to the reasonable approval of the Mortgages as to form,
content and tenant(s); provided, however, that such approval (other
than with respect to subleases} shall be deemed granted without
further action on the part of Mortgagee or Mortgagor if such leases
are substantially in the form of that attached hereto as Exhibit

®C® ana pade a part hereof.

Mort3socor will not without Mortgagee’s prior written consent:
(i) executz rry assignment or pledge of any rentg or any leases of
the Premisec  =xcept an assignment or pledge securing the
Indebtedness; or [ii) accept any payment of any installment of rent
more than thirtw / {30) days before the due date thereof as provided
in the subject 1leas2: or (iii) make any lease of the Premises
except for actual oczupancy by the tenant thereunder.

Mortgagor at its scle cost and expense will: (1) at all times
promptly and faithfully apida by, discharge and perform all of the
covenants, conditions and agr::ements contained in all leases of the
Premises, on the part of the Yandlord thereunder to be Kkept and
performed; (ii) enforce or securs the performance of all of the
covenants, conditions and agreemerlis of such leases on the part of
the tenants to be Kkept and perfarisad, but Mortgagor shall not
modify, amend, cancel, terminate or acrept surrender of any lease
without the prior written consent or YMortgagee, except in the
Mortgagor’s ordinary course of business; (11i) appear in and defend
any action or proceeding arising under, growing out of or in any
manner connected with such leases or the obligations, duties or
liabilities of landlord or of any tenants thereurder; (iv) transfer
and assign or cause to be separately transferred and assigned to
Mortgagee, upon written reqguest of Mortgagee, any-le2se or leases
of the Premises heretofore or hercafter entered irto _and make,
execute and deliver to Mortgagee upon demand, any and all
instruments required to effectuate said assignment; (v) furnish
Mortgagee, within ten (10) days after a request by Mortgagee so to
do, a written statement containing the names of all tenants and the
terms of all leases of the Premises, including the spaces occupied
and the rentals payable thereunder; and (vi) exercige within five
(5) days of any demand therefor by Mortgagee any right to reguest
from the tenant under any lease of the Premises a certificate with

respect to the status thereof.

Hothing in this Mortgage or in any other documents relating to
the loan secured hereby shall be construed to obligate Mortgagee,
expressly or by implication, to perform any of the covenants of any
landlord under ary of the leases assigned to Mortgagee or to pay
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2ny sum of money or damages which covenants and payments Mortgagor
agrees to perform and pay or cause to be performed and paid.

At the option of the Mortgagee, this Mortgage shall become
subject and subordinate, in whole or in part (but not with respect
to priority of entitlement to insurance proceeds or any award in
eminent domain}, to any one or more leases affecting any part of
the Premises, upon the execution by Mortgagee and recording or
registration thereof, at any time hereafter, in the office wherein
this Mortgage was registered or filed for record, of a unilateral

declaration to that effact.

Subject to Mortgagee’s execution and delivery of a reasonable
non~disturbance agreement with respect to any tenant under any
lease of che Premises, each such tenant shall, at the option of the
Mortgagee, ‘ajree in writing to attorn to the Mortgagee or to any
other person 3ucceeding to the interest of landlord as a result of
any enforcement by Mortgagee of any remedy provided by law or
herein upon an event of default hereunder, and shall agree to
recognize the Mortrnajgee or such successar in interest as landlord
vnder such lease wibnout change in the amount of rent or other
provisions thereof; provided, however, that the Mortgagee or other
successor in interest shall not be bound by any payment of rent or
additional rent for more than one month in advance or any amendment
of or modification to any i#ase made without the consent of the

Mortgagee or other successor in-interest.

Upon prior written notice t¢ Mnrtgagor, Mortgagee shall have
the option to declare this Mortyeue in default because of a
material default of landlord in any lease of the Premises which
Mortgagee determines in its sole judgment will materially and
adversely affect the ability of the Mortgaver to timely perform its
payment obligations under the Notes, thic Mortgage and the other
documents and instruments executed in connectian herewith, provided
such default is not cured by Mortgagee withir the period and
pursuant to the cure right, if any, granted in ‘such lease. It is
covenanted and agreed that a default under the Assignment of
Leases, Rents, Guaranties and Security Deposits Of even date
herewith from Mortgagor to Mcrtgagee (taking into-ascount any
applicable cure periods set forth therein) shall counscitute a
default hereunder, on account of which the whole  _of the
Indebtedness shall at once, at the option of the Mortgagee, vecome
immediately due and payable, without notice to the Mortgagor,

11. HORTGAGOR AND LIEN NOT RELEASED.

From time to time Mortgagee may, at Mortgagee’s option,
without giving rotice to or obtaining the consent of Mortgagor or
Mortgagor’s successors or assigns or the consent of any junior lien
holder, guarantor or tenant, without liability on Mortgagee’s part
and notwithstanding Mortgagor’s breach of any covenant, agreement
or condition of Mortgagor contained in this Mortgage: {a) release
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anyone primarily or secondarily liable on any of the Indebtedness;
(b) accept a renewal note or notes therefor; (c) release from the
lien of this Mortgage any part of the Premises; (d) take or release
other or additional security for the Indebtedness; (e) consent to
any condominium declaration, plat, map or plan of the Premises; (f)}
consent to the granting of any easement; (g) join in any extension
or subordination agreement; (h) agree in writing with Mortgagor to
modify the rate of interest or period of amortization of the Notes
or change the time of payment or the amount of the wmonthly
installments payable thereunder; and (i) waive or fail to exercise
ary right, power, option, election or remedy granted by law or
herein <r in any other instrument given at any time to evidence or
secure ine payment of the Indebtedness.

Any accions taken by Mortgagee pursuant to the terms of this
Paragraph i3 shall not impair or affect: (a) the obligation of
Mortgagor or Mortgagor’s successors or assigns to pay any sums at
any time secured. by this Mortgage and to observe all of the
covenants, agreements and conditions herein contained; (b) the
guaranty of any irdividual or legal entity for payment of the
Indebtedneas; and (c) the lien cor pricrity of the lien hereof
against the Premises.

With respect to any 2ction described in this Paragraph 11
taken at the reguest of Mortgagor, Mortgagor shall pay to Mortgagee
(i) any standard, reasonable sc¢rvice charge customarily imposed by
Mortgagee for taking such actiorn, and (ii) such title insurance
premiums and reasonable attorneys’. fees as may bde incurred by
Mortgagee in connection with such accion.

12. MORTGAGEE’S PERFORMANCE OF DEFAULIED ACTS.

Upon the occurrence of, and during the <entinuance of an Event
of Default hereunder, Mortgagee may, but need not, make any payment
or perform any act herein required of Mortgagor . in any form and
manner Mortgagee deems expedient, and may, but ne¢d not, make full
or partial payments of principal or interest on prior-encumbrances,
if any, and purchase, discharge, compromise or settle and tax lien
or other prior lien or title or claim thereof, or redesa from any
tax sale or forfeiture affecting said Premises or contcec any tax
or assessment or cure any default of any landlord in any lLease of
the Premises. All monies paid for any of the purposes herein
authorized and all expenses paid or incurred in connection
therewith, including attorneys’ fees and any other monies advanced
by Mortgagee in regard to any tax referred to in Sections 9.0 or
5.1 or to protect the Premises or the lien hereof, shall be so much
additional 1Indebtedness secured hereby, and shall Dbecome
immediately due and payable without notice and with interest
therzon at the rate or rates of interest set forth in the Notes
applicable to a period when a default exists thereunder. Inaction
of Mortgagee shall never be considered as a waiver of any right
accruing to it on account of any default on the part of Mortgagor.

14
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13. MORTGAGEE’BS RELIANCE ON TAX BILLS, ETC.

Mortgagee, in making any payment hereby authorized:
(a) relating to taxes and assessments, may do so according to any
bill, statement or estimate procured from the appropriate public
of fice without inquiry into the accuracy of such bill, statement or
estimate or into the validity of any tax, assessment, sale,
forfeiture, tax lien or title or claim thereof; or (b) for the
purchase, discharge, compromise or settlement of any other prior
lien, may do sc without inquiry as to the validity or amount of any

claim for lien which may be asserted.
14. 2. CCILERATION OF INDEBTEDNES8S IN CRSE OF DEFAULT.

The __nrcurrence or existence of the following events or
conditiong #all constitute an Event of Default:

(a) Mortgagor shall fail to pay principal of or interest on
the Notes, or ary other payment due in accordance with the terms

thereof when and ai; 'iue; or

(b) the Mortgacor shall file (i) a petition for liquidation,
reorganization or adjustient of debt under Title 11 of the United
states Code (11 U.S5.C. §§ 0. 2t seq.) or any similar law, state or
federal, whether now or heizafter existing, or {(ii) any answer
admitting insolvency or inability to pay its debts, or (iii) fail
to obtain a vacation or stay of -involuntary proceedings within ten
(10) days, as hereinafter provided: or

(c) any order for relief of the Murtgagor shall be entered in
any case under Title 11 of the United S:ates Code, or a custodian,
trustee or a receiver shall be appointed rfor the Mortgagor or for
all or the major part of the property of Mortuagor in any voluntary
or involuntary proceeding, or any court  .shall have taken
juriediction of all or the major part of thc-property of the
Mmortgagor in any voluntary or involuntary proceeding for the
reorganization, dissolution, ligquidation, adjustient- of debt or
winding up of the Mortgagor and such custodian, trust=e or receiver
shall not be discharged or such jurisdiction not be relinjyuished or
vacated or stayed on appeal or otherwise stayed withir -ten (10)

days; or

(d) the Mortgagor shall make an assignment for the benefit of
creditors, or shall admit in writing its inability to pay its debts
generally as they become due, or shall consent to the appointment
of a custodian, receiver, trustee or liquidator of all or any major

part of its property; or

(e} default shall be made in the due observance or
performance of any other covenant, agreement oOf condition
hereinbefore or hereinafter contained and required to be kept or
performed or observed by the Mortgagor, and such default is not

15







UNOFFICIAL COPY

cured within thirty (30) days following written notice of such
default from Mortgagee to Mortgagor;

(£} default shall be made in the due observance or
performance of any covenant, agreement cr condition required to be
kept or observed by Mortgagor or any other obligor under the Loan
Agreement or any other instrument given at any time to secure the
payment of the Notes, and such default is not cured within any
applicable cure period provided for in such agreement or

instrument;

then and in ary such event, the whole of the Indebtedness shall at
once, 4t the option of the Mortgagee, become immediately due and
payable «without notice to Mortgagor. If while any insurance
procesds or condemnation awards are held by or for the Mortgagee to
ieimburse ’iortgagor or any lessee or association for the cost of
repair, rekuilding or restoration of buildings or other
improvements on the Premises, set forth in Paragraphs 8 and 20
hereof, the Moriczgee shall be or become entitled to accelerate the
maturity of the Irndsbtedness then in such event, the Mortgagee
shall be entitled <o apply all such insurance proceeds and
condemnation awards then held by or for it in reduction of the
Indebtedness, and any <xcess held by it over the amount of the
Taaebtedness shall be poud, to Mortgagor or any party entitled
thereto, without interest, o= the same appear on the records of the

Mortgagee.
i5. FORBCLOBURE; EXPENSE OF LIT.GATION.

When the Indebtedness or any part thereof shall become due,
whether by acceleration or otherwise; 'Mortgagee shall have the
right to foreciose the lien hereof for suzh Indebtedness or part
thereof. 1In any civil action to foreclosa the lien hereof, there
ghall be allowed and included as additiona)  Tndebtedness in the
order or judgment for foreclosure and sale all expenditures and
expenses which may be paid or incurred by or on b:half of Mortgagee
for reasonable attorreys’ fees, appraiser’s fees, outlays for
documentary and expert evidence, stenographers’ charges,
publication costs, and costs (which may be estimates ae $o items to
be expended after entry of said order or judgment) or precuring all
such abstracts of title, title searches and examinaticn, title
insurance policies, Torrens’ Certificates and similar data and
assurances with respect to the title as Mortgagee may deen
reasonably necessary either to prosecute such civil action or to
evidence to bidders at any sale which may be had pursuant to such
order or judgment the true condition or the title to, or the value
of, Premises. All expenditures and expenses of the nature in this
paragraph mentioned and such expenses and fees as may be incurred
in the protection of the Premises and the maintenance of the lien
of this Mortgage, including the reasonable fees of any attorneys
employed by Mortgagee in any litigation or proceeding affecting
this Mortgage, the Notes or the Premises, including probate,
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appellate and bankruptcy proceedings, or in preparations for the
conmencement or defense of any action or proceeding or threatened
action or proceeding, shall be immediately due and payable to
Mortgagor, with interest thereon at the rate set forth in the Notes
applicable to a period when a default exists thereunder, and shall

be secured by this Mortgage.

At all times, the Mortgagor shall appear in and defend any
suit, action or proceeding that might in any way in the sole
judgment of liortgagee affect the value of the Premises, the
prioriiy of this Mortgage or the rights and powers of Mortgagee
nersunder or under any document given at any time to secure the
Indebtednass. Mortgagor shall at all times, indemnify, hold
harmless and reimburse Mortgagee on demand for any and all loss,
damage, eypunse or cost, including cost of evidence of title and
attorneys, (e:s, arising out of or incurred in connection with any
such suit, acticn or proceeding, and the sum of such expenditures
shall be secured &y this Mortgage, and shall bear interest after
demand at the ratz specified in the Notes applicable to a period
when an uncured default exists thereunder, and such interest shall
be secured hereby and shall be due and payable on demand.

16. APPLICATION OF PROCF«DB OF FORECLOSBURE SALE.

The proceesis of any foreclosure sale of the Premises shall be
distributed and applied in the following order of priority: first,
on account of all costs and expen=ses incident to the foreclosure
proceedings, including all such ' items as are mentioned in the
preziuing Paragraph hereof; second, 21l other items which may under
the terms hereof constitute secured Inceltedness additional to that
evidenced by the Notes, with interest thzreon as herein provided;
third, all principal and interest remaining unpaid on the Notes;

and fourth, any overplus to any party entitied thereto as their
rights may appear.

17. APPOINTHMENT OF RECEIVER OR MORTGAGEE IN POEBFIBION.

Upon, or at any time after, the commencement of an _action to
foreclose this Mortgage, the court in which such .aciion was
commenced may, upon reguest of the Mortgagee, appoint a recaiver of
the Premises either before or after foreclosure sale, with tzn (10)
davc notice and without regard to the solvency or insolvency of
Mortgagor at the time of application for such receiver and without
regard to the then value of the Premises or whether the same shall
be then occupied as a homestead or not; and the Mortgagee or any
holder of the Notes may be appointed as such receiver or as a
nortgyagee in possession. Such receiver or the Mortgagee in
possession shall have the power to collect the rents, issues and
profits of the Premises during the pendency of such foreclosure
action and, in case of a sale and a deficiency, during the full
statutory periocd of redemption (if any), whether there be
redemption or not, as well as during any further times (if any)
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when Mortgagor, except for the intervention of such receiver, would
be entitled to collect such rents, issues and profits, and all
other powers which may be necessary or are usual in such cases of
the protection, possession, control, management and operation of
the Premises during the whole of said period. The court from time
to time may authorize the receiver or the mortgagee in possession
tr apply the net income in its hands in payment in whole or in part
cf: (a) the Indebtedness secured hereby or by any order or judgment
foreclosing the 1lien of this Mortgage, or any tax, special
assessement or other lien which may be or become superior to the
lien hereof or the lien of such order or Jjudgment, provided such
application is made prior to foreclczure gale; and (b) the
defici¢ncy in case of a sale and deficiency.

i8. RIGRH.® TUMULATIVE.

Fach rigint/ power, election, option and remedy conferred upon
the Mortgagee @y this Mortgage and by all other documents
evidencing or securing the Indebtedness and conferred by law and in
equity is cumulative aad in addition to every other right, power,
¢lection, option and romedy, express or implied, given now or
hereafter existing, at law and in equity; and each and every right,
power, election, option ind remedy herein or therein set forth or
otherwise so existing may Dbe zxercised from time to time as often
and in such order as may be dcemed expedient by the Mortgagee; and
the exercise or the beginning o¢ the exercise of one right, power,
election, option or remedy shall nnt be a waiver of the right to
exercise at the same time or therrafter any other right, power,
election, option or remedy; and 7~ delay or omission of, or
discontinuance by, the Mortgagee in ‘*nhe exercise of any right,
power, election, option or remedy accruina hereunder or arising
otherwise shall impair any such right, pover, election, option or
remedy, or be construed to be a waiver -of any default or

acquiescence therein.
19. NORTGAGOR’S8 RIGHT OF INSBPECTION.

Mortgagee shall have the right to inspect the Prerices at all
reasonable times and access thereto shall be permitted for that

purpose.
20. CONDEMNATION,

Mortgagor hereby assigns, transfers and sets over unto the
Mortgagee the entire proceeds of any award and any claim for
damages for any of the Premises taken or damaged under the power of
eminent domain or by condemnation. In the event of a taking or
condemnation, the Mortgagee may elect: (a) to apply the proceeds of
the award or claim upon or in reducticon of the Indebtedness,
whether due or not; or (b) to make those proceeds available to
Mortgagor or any lessee for repair, restoration or rebuilding of
the Premises, in the manner and under the conditions that the

18
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Mortgagee may require; provided, however, that if the portion of
the Premises condemned or taken is less than 25% of the appraised
market value of the Premises immediately prior to such taking, the
Mortgagee shall make the proceeds available pursuant to clause (b}
above if, in Mortgagee’s sole and reascnable discretion, such
repair, restoration or rebuilding is architecturally viable and
ecoriomically sound, In any event, the buildings and improvements
shall be repaired, restored or rebuilt in accordance with plans and
gpecifications to be submitted to and approved by the Mortgagee.
If the proceeds are made available by the Mortgagee, any surplus
which may remain out of said award after payment of such cost of
repair, rebuilding, restoration and the reasonable charges of the
Disburxing Party shall, at the option of the Mortgagee, be applied
on accovat of the Indebtedness or paid to any party entitled
theretc «s the same appear on the records of the Mortgagee. No
interest s»2)]1 be allowed to Mortgagor on the proceeds of any award

held by the Disbursing Party.
21. RELEASE DPOY. PAYMENT AND DISCHARGE OF MORTGAGOR’S OBLIGATIONS.

Mortgagee shali release this Mortgage and the lien hereof by
proper instrument uporn payment and discharge of all Indebtedness
secured hereby (including any prepayment charges and late charges
provided for herein or “in the Notes) and upon payment of a
reasonable fee to Mortgayesr for the execution of such proper

instrument.
22. NRTYING OF NOTICE.

Any notice which either party hercto may desire or be required
to give to the other party shall be ‘in writing and the mailing
thereof, by certified mail addressed to the Mortgagor or to the
Mortgagee, as the case may be, at the respzctive addresses set
forth on the first page hereof or at such otpar place as any party
hereto may be notice in writing designate as & viace for service of
notice, shall constitute service of notice herainder.

23. WAIVER OF DEFENSES.

No action for the enforcement of the lien or of any nrovision
hereof shall be subject to any defense which would not be good and
available to the party interposing same in an action at lav upon

the Notes.
24. YAIVER OF STATUTORY RIGHTS.

Mortgagor shall not and will not apply for or avail itself of
any appraisement, valuation, stay, extension or exemption laws or
any so-called "Moratorium Laws", now existing or hereafter enacted,
in order to prevent or hinder the enforcement or foreclosure of the
lien of this Mortgage, but hereby waives the benefit of such laws.
Mortazagor, for itself and all who may claim through or under it,
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waives any and all right to have the property and estates
comprising the Premises marshalled upon any foreclosure of the lien
hereof and agrees that any court having jurisdiction to foreclose
such lien may order the Premises sold as an entirety. Mortgagor
does hereby expressly waive any and all rights of redemption from
sale under any order or judgment of foreclosure of this Mortgage or
under any sale or statute or order, decree or judgment of any court
relating to this Mortgage, on behalf of itself and each and every
person acqguiring any interest in or title to any portion of the
Premises, it being the intent hereof that any and all such rights
of redemption of Mortgagor and of all such other persons are and
shall be deemed to be hereby waived to the maximum extent and with
the ma<imum effect permitted by the provisions of the Illinois
Mortgage - Foreclosure  Law, including without 1limitation
Sections 1¥~1601 and 15-1602 and any other applicable sections
thereof, a:d to the maximum extent and with the maximum effect
permitted by the provisions of all other applicable laws or by any
successor or rer.iacement statutes.

25. YURNIBHING OF §INANCIAL STATEMENTS TO MORTGAGEE.

25.0 Mortgagor covenants and agrees that it will keep and
maintain books and recoirds of account in which full, true and
correct entries shall be made of all dealings and transactions
relative to the Premises, wii’‘ch books and records of account shall,
in the event that Mortgagor reasounably deems itself to be insecure,
be open to the inspection of tl.e Mortgagee and its accountants and
other duly authorized representitives at reasonable times and on
reasonable notice. Such boeks of reccrds and account shall be kept
and maintained in accordance with gern2rally accepted accounting

principles consistently applied.

25.1 Mortgagor covenants and agrees to furnish to the
Mortgagee, within one hundred ten (110) days following the end of
every fiscal year applicable to the operation of the improvements
on the Premises, financial statements compiled bv an independent
certified public accountant, acceptable to Mortgagee, including a
balance sheet and supporting schedules and containing a detailed

statement of income and expenses,

25.2 If Mortgagor fails to furnish promptly aay report
required by Paragraph 25.1, the Mortgagee may elect (in addition to
exercising any other right, power, election, option or remedy) to
make 2, audit of all books and records of Mortgagor which in any
way pertain to the Premises and to prepare the statement or
statements which Mortgagor failed to procure and deliver. Such
audit shall be made and such statement or statements shall bhe
prepared by an independent Certified Public Accountant to be
selected by the Mortgagee. Mortgagor shall pay all expenses of the
audit and other services which expenses shalil be secured hereby as
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additicnal Indebtedness and shall be Immediately due,and payable
with interest thereon at the rate set forth in the Notes applicable

to a period when a default exists thereunder.

25.3 Mortgagor covenants and agrees to furnish to the
Mortgagee within thirty (30) days following the end of each
calenZar guarter, financial statements for the quarter then ended

certified by a general partner of Mortgagor.
26. TILING AND RECORDING CHARGES AND TAXESB.

Mortgagor will pay all filing, registration, recording and
search’ end information fees, and all expenses incident to the
execution and ackncwledgment of this Mortgage and all other
documents. 3ecuring the Notes and all federal, state, county and
municipal caxes, other taxes, duties, imposts, assessments and
charges arising out of or in connection with the execution,
delivery, filins, recording or registration of the Notes, this
Mortgage and &a))- other documents securing the Notes and all

assignments thereof.

27. UBURY LAW EBXEMPTIUN.

Mortgagor represents and warrants that the proceeds of the
loan secured by this Mortcage will be used for the purposes
speciried in Section 205/4(1) of Chapter 815 of the Illinois
Compiled Statutes, and that the principal obligation secured hereby
constitutes a "business loan" and 7 "loan secured by a mortgage on
real estate" which come within the¢ purview and operation of said

Paragraph.
28. SEBCURITY AGREEMENT AND FINANCING aTATEMENT.

Mortgagor and Mortgagee agree: (i) thal this Mortgage shall
constitute a Security Agreement within the meaining of the Uniform
Commercial Code of the State in which the Premises are located (the
"Code") with respect to all sums on deposit witay' the Mortgagee
pursuant to Paragraphs 5, 5A, 8 and 20 hereof ("Deposits”} and with
respect to any property included in the definition hegzin of the
word "Premises", which property may not be deemed to forr a part of
the real estate described in Exhibit "A" or may not constitute a
*fixture® (within the meaning of § 9-313 of the Code), ard all
replacements of such property, substitutions for such property,
additions to such property, and the proceeds thereof ({said
property, replacements, substitutions, additions and the proceeds
thereof being scmetiwes herein collectively referred tc as the
"Collateral®); and (ii) that a security interest in an to the
Collateral and the Deposits is hereby granted to the Murtgagee; and
(iii) that the Deposits and all of Mortgagor’s right, title and
interest therein are hereby assigned to the Mortgagee; and to
secure payment of the Indebtedness and to secure performance by the
Mortgagor of the terms, covenants and provisions hereof.
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In the event of a default under this Mortgage, the Mortgagee,
pursuant to the appropiiate provisions of the Code, shall have an
option to proceed with respect to both the real property and
Collateral in accordance with its rights, powers and remedies with
respect to the real property, in which event the default provisions
of the Code shall not apply. The parties agree that if the
Mortgagee ghall elect to proceed with respect to the Collateral
separately from the real property, fifteen (15) days notice of the
gale of the Collateral shall be reasocnable notice. The reasonable
expenses of retaking, holding, preparing for sale, selling and the
like incurred by the Mortgagee shall include, but not be limited
to, reasonable attorneys’ fees and legal expenses incurred by
Mortgage:. The Mortgacor agrees that, without the written consent
of the Mortgagee, ine Mortgagor will not remove or permit to be
removed frep the Premises any of the Collateral except that so long
as the Morioagor is not in default hereunder, Mortgagor shall be
permitted tc 3211 or otherwise dispose of the Collateral when
obsolete, worn out, inadequate, unserviceable or unnecessary for
use in the operacion of the Premises, but only upon replacing the
same or substituting for the same other Collateral at least equal
in value and utility to the initial value and utility of that
disposed of and in such manner that said replacement or substituted
Collateral shall be subject to the security interest created hereby
and that the security interest of the Mortgagee shall be perfected
and first in priority, it %sing expressly understood and agreed
that all replacements, substitutions and additions to the
collateral shall be and become impadiately subject to the security
interest of this Mortgage and coverad hereby. The Mortgagor shall,
from time to time, on reguest of tp2 Mortgagee, deliver to the
Mortgagee at the cost of the Mortgagori (i) such further financing
statements and security documents and azsurances as Mortgagee may
require, to the end that the liens and security interests created
hereby shall be and remain perfected In -accordance with the
requirements of any present or future law; ani.{ii) an inventory of
the Collateral in reasonable detail. The Mortagzgor covenants and
represents that all Collateral now is, and that all replacements
therecf, substitutions therefor or additions therz2to, unless the
Mortgagee otherwise consents, will be free and clkar of liens,
encumbrances, title retention devices and security 1nterests of
others. The Mortgagor and the Mortgagee agree, to tliz, extent
permitted by iaw, that: (i) all of the goods described wit'dn the
definition of the word "Premises" herein are or are tc -become
fixtures on the land described in Exhibit "A"; (ii) this
instrument, upon recording or registration in che real estate
records of the proper office, shall constitute a "fixture filing"”
within the meaning of §§ 9-313 and 9-402 of the Code; and (iii)
Mortgagor is a record owner of the land described in Exhibit "AY,

If the Collateral is scld in connection with a sale of the
Premises, Mortgagor shall notify the Mortgagee prior to such sale
and shall require as a condition of such sale that the purchaser
specifically agree to assume Mortgagor’s obligations as to the
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security interests herein granted and to execute whatever
agreements and filings are deemed necessary by the Mortgagee to
maintain Mortgagee’s first perfected security interest in the

Collateral and the Deposits.

2%. LIEN FOR LOAN COMMISSIONS, SERVICE CHARGES AND THE LIKE.

So long as the original Mortgagee named on page 1 hereof is
the owner of the Notes, and regardless of whether any proceeds of
the loan evidenced by the Notes have been disbursed, this Mortgage
also rocures the payment of all loan commitment fees and
commissions, service charges, liguidated damages, expenses and
advances due to or incurred by the Mortgagee in connection with the
loan transzzction intended to be secured hereby.

30. DUE OM S3LP¢ OR FURTHER ENCUMBRANCE CLAUBE.

(a) Mortgagor- ackncwledges that, in determining whether to
make the loan secursr hereby, Mortgagee has examined the credit-
worthiness <. Mortgacus, found it acceptable and relied and
continues to rely upon same as the wmeans of repaying the loan.
Mortgagee also evaluated the background and experience of Mortgagor
in owning and operating prorerty such as the Premises, found it
acceptable and relied and continues to rely upon same as the means
of maintaining the value of che Premises which is Mortgagee’s
security for the loan. Mortgagur is well-experienced in borrowing
money and owning and operating progerty such as the Premises, was
ably represented by a licensed attcriey at law in the negotiation
and documentation of the loan secured nereby and bargained at arm’s
length and without duress of any kind for all of the terms and
provisions of the lecan, including this provision, Mortgagor
recognizes that Mortgagee is entitled to keep its loan portfolio at
current interest rates by either making new ioenas at such rates or
collecting assumption fees and/or increasing the interest rate of
a loan, the security for which is purchased by a party other than
the original Mortgagor. Mortgagor further recogniczes that any
secondary or junior financing placed upon the Premises (1) may
divert funds which would otherwise be used to pay the Yotes, (2)
could result in acceleration and foreclosure by any sucn junior
lender which would fnrce Mortgagee to take measures ana. incur
expenses to protect its security, (3) would detract from the value
of the Premises should Mortgagee come into possession thereof with
the intention of selling same, and (4) would impair HMortgagee’s
right to accept a deed in lieu of fore:losure, as a forecleosure by
Mortgagee would pe necessary to clear title to the Premiges.

In recognition of such considerations and for the purposes of
(i) protecting Mortgagee’s security, both of the repayment by
Mortgagor and value of the Premises, (ii) giving Mortgagee the full
benefit of its bargain and contract with Mortgagor, (iii) allowing
Mortgagee to raise the interest rate and/or collect assumption fees
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and (iv) keeping the Premises free of any subordinate financing
liens, except as provided herein, Mortgagor has agreed to the
provisions of Paragraph 30(b) and agrees that if such provisions
may be deemed a restraint on alienation that they are reasonable

restraints.

(% Any sale, conveyance, assignment, further encumbrance or
other transfer of title to the Premises or any interest therein
(whether voluntary or by operation of law), direct or indirect,
without the Mortgagee's prior written consent, shall be an event of
default hereunder, except (i) for transfers of general partnership
interests in the Mortgagor, provided that David W. Bermant, hisg
spouse and/or lineal descendants, shall, in the aggregate, at all
times be the legal or beneficial owners of at least 27% of the
total genc¢ral partnership interests in the Mortgagor, and (ii) as

provided ir rubparagraph (c) below.

Any consent by the Mortgagee, or any waiver of an event of
default, under tbis Paragraph shall not constitute a consent to, or
waiver of any righc, remedy or power of the Mortgagee upon, a
subsequent event of Zefault under this Paragraph.

{¢c) Hotwithstanding any provision in the foregoing
subparagraph (b) to the corntyrary, no consent of Mortgagee shall be
necessary, nor shall it %z considered an Event of Default
hereunder, for Mortgagor to «<reate any subordinate 1liens or

encumbrances on the Premises

(i} to the extent that the indeltedness secured by such liens
or encumbrances does not and ~¥ill not cause the total
indebtedness secur=d by liens or encumbrances on the Premises
(including the Indebtedness) to excerd $3,750,000; and

(ii) subject to the condition that at no. time shall the Debt
Service Coverage Ratio (as defined below) far the immediately
preceding twelve month period be less tharn 1.20 to 1.00 and
Mortgagee receives satisfactory evidence that a Debt Service
Coverage Ratio of at least that level will be naintained for

the next succeeding twelve months;

provided, hcwever, the foregoing is subject to Mortgages having
received prior written notice of the creation of such liens or
encumbrances and having received frem each such lienholder
(collectively, the "Permitted Subordinate Lienholders") its express
written agreement to subordinate such liens or encumbrances to the
lien of this Mortgage and all other security for the Indebtedness
and to subordinate the payment of the debt secured by such liens to

payment of the Indebtedness.

For purposes of this subsection {c), "Debt Service Coverage Ratio"
shall mean the ratio, as determined by Mortgagee, of (i) Net
Operating Income (as defined below) for the Premises for the
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applicable twelve-month period, to (ii) the debt service payments
(including principal and interest) during such twelve-month period
on all indebtedness (including the Indebtedness) secured by a lien
on the Premises. For purposes of this definition, "Net Operating
Income” shall mean arm’s length market rate rents, additional
rents, percentage rents and nther customary fees, charges and pass-
throughs received pursuant to leases of the Premises with
unaffiliated third parties, less fixed expenses (such as insurance,
rea) estate taxes and other taxes) and less customary operation

expenses.
31. ADRITIONAL REPRESENTATIONS AND COVENANTS; INDEMNITY; SURVIVAL.

Mericager represents to and covenants with Mortgagee that:

{a) afizr completion of the improvements to be constructed on
the Premisee, t'c Premises will be maintained in good condition and
repair, without/waterial structural or physical defects, and will
be useable for tiie intended operations of the Mortgagor thereon,

subject only to normul  wear and tear;

(b) to the best of Mortgagor’s knowledge, there are ho
defects in the soils, sub-seils, grading or compaction of the
Premises which would or ‘might materially interfere with the
intended construction on or uise of the Premises, other than with
respect to those environmental /natters set forth in the following
reports provided to the Mortgages (collectively, the "Disclosed

Reports"):

(i) that certain Phase I Environmerical Assessment Report dated
August 16, 1993, prepared by Nouv2 Environmental Services,
Inc., relating to the Premises and lidentified therein as

Project No. C33-307;

(ii) that certain Limited Subsurface Investigation Report
dated October 12, 1993, prepared by Nava Environmental
Services, Inc., relating to the Premises . and identified

therein as Proiject No. C93-342;

(iii) that certain 45-Day Report and Supplemental irformation
dated December @, 1994, prepared by Boelter Environmental
Consultants, relating to the Premises and identified therein

as Project No. 1449A-3981; and

(iv) that certain Subsurface Investigation Report dated
October 28, 1994, prepared by Boetler Environmental
Consultants, relating to the Premises and identified therein

as Project No. 1449A-3981;

(c) all such improvements will be built or installed
substantially in accordance with all applicable governmental
requirements, and, to the best of Mortgagor’s knowledge, the
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Premises are not now and will not be in viclation of any applicable
zoning, building, environmental, occupational, health, safety or
other land use law, ordinance, regulation or other legal
requirement, other than as set forth in the Disclosed Reports.

(d) other than the Disclosed Reports, Mortgagor has not
received notice of any viclation of any of the matters set forth in
clause (c¢) and is not aware of any such violation; and Mortgagor
will fully defend, indemnify and hold Mortgagee harmless of and
from any claims, damages, causes of action, actions, damages or
expenses which Mortgagee may incur if any such covenant or
representation is untrue or inaccurate, which indemnity shall
survive - the repayment of the Loan secured hereby and the
foreclosurs or relaase of record by Mortgagee of this Mortgage.

32. ENVIRCI/EWNTAL MATTERS; NOTICE; REMBDIAL WORK; INDEMNITY;
S8URVIVAL,

(a) Other-chan the existing Hazardous Substances disclosed in
the Disclosed Reports; and cother than asbestos currently existing
on the Premises, horizagor will not install, use, generate,
manufacture, produce, stoure, release, discharge or dispose of on,
under o about the Premises. nor transport to or from the Premises,
any Hazardous Substcnce (as - defined below) nor allow any other
person or entity to do so except in minor amounts and under
conditions permitted by applicable laws, regulations and

ocrdinances.

(b) Other than existing Hazardeus Substances disclosed in the
Disclosed Reports, Mortgagor will keep-and maintain the Premises in
compliance with, and shall not cause oI permit the Premises to be
in violation of, any "Environmental Law' ((as defined below).

(c) Mortgagor will give prompt writ¢ap notice to the
Mortgagee of:

(1) any proceeding, investigation or inguivy commenced
by any governmental authority with respect to the presence of any
"Hazardous Substance® (as defined below) on, under c¢r ‘zbout the
Premises or the migration thereof to or from adjoining pioperty;

(2) all claims made or threatened by any individual or
entity against Mortgagor or the Premises relating to any loss or
injury allegedly resulting from any Hazardous Substance; and

(3) the discovery by Mortgagor of any occurrence or
condition on any real prcperty adjoining or in the vicinity of the
Premises which might cause the Premises or any part thereof to be
subject to any restriction or the ownership, occcupancy,
transferability or use of the Premises under any Environmental Law.

{d) The Mortgagee shall have the right and privilege to: (i)
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join in and participate in, as a party if it so elects, any one or
more legal proceedings or actions initiated with respect to the
Premises; and to (ii) have all costs and expenses thereof
{including without limitation the Mortgagee’s reasonable attorneys’
fees and costs) paid by Mortgagor.

(e) Mortgagor shall protect, defend, indemnify and hold
Lender and its directors, officers, employees, agents, successors
and assigns harmless from and against any and all loss, damage,
cost, expense and liability (including without limitation
remsonable attorneys’ fees and costs) directly or indirectly
arising - out of or attributable to the installation, use,
generac.uwn, manufacture, production, storage, release, threatened
release, discharge, disposal or presence of a Hazardous Substance
on, under cr-about the Premises, including without limitation: (i)
all foreseeari® consequential damages; and (ii) the costs of any
required or necessary repair, cleanup or detoxification of the
Premises; and (iii) the preparation and implementation of any
closure, remedial or other required plans, and including without
limitation, any suck ‘ioss, damage, cost, expense and liability
which may arise as a result of the Hazardous Substances disclosed
in the Disclosed Reports. This indemnity shall survive the
satisfaction, release cr. extinguishment of the lien of this
Mortgage, including without Yimitation any extinguishment of the
lien of this Mortgage by foreclosure or deed in lieu thereof.

(f} If any investigation, site monitoring, containment,
cleanup, removal, restoration or other remedial work of any kind or
nature (the "Remedial Work") is reasunably necessary or desirable
under any applicable federal, state ‘©r’ local law, regulation or
ordinance, or under any judicial or  administrative order or
judguwent, or by any governmental persor, board, commission or
agency, because of or in connection with %frha current or future
presence, suspected presence, release or suspuzcted release of a
Hazardous Substance into the air, soil, ground-water, surface water
or soil vapor at, on, about, under or within {(he Premises or
portion thereof, Mortgagor shall, within thirty (3£) days after
written demand for performance by the Mortgagee (or «within such
shorter time as may be required under any applicuble law,
regulation, ordinance, order or agreement), commence and ‘(hereafter
diligently prosecute to completion all such Remedial Work. All
Remedial Work shall be performed by contractors approved in advance
by the Mortgagee and under the supervision of a consulting engineer
approved in advance by the Mortgagee. All costs and expenses of
such Remedial Work (including without limitation the reasonable
fees and expenses of the Mortgagee’s counsel) incurred in
connection with monitoring or review of the Remedial Work shall be
paid by Mortgagor. If Mortgagor shall fail or neglect to timely
commence Or cause to he commenced, or shall fail to diligently
prosecute to completion, such Remedial Work, the Mortgagee may (but
shall not be required) to cause such Remedial Work to be performed;
and all costs and expenses thereof, or incurred in connection
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therewith (including without limitation the reasonable fees and
expenses of Mortgagee’s counsel), shall be paid by Mortgagor to the
Mortgagee forthwith after demanrd and shall be a part of the

Indebtedriess.

{g) The term "Environmental Law" means and includes, without
limitation, any federal, state or local law, statute, regulation or
ordinance pertaining to health, industrial hygiene or the
environmental or ecological conditions on, under or about the
Premises, including without limitation each of the following: the
Comprehensive Environmental Response, Compensation and Liability
Act of 1980, as amended ("CERCLA"), 42 U.S.C. §§ 9601 et seg.; the
Resource Conservation and Recovery Act of 1976, as amended
("RCRA"), 42 U.S.C. §§ 6901 et seg.; the Toxic Substance Control
Act, as zrended, 15 U.S.C. §§ 2601 et seq.; the Illinois
Environmer.:aj Protection Act, as amended, 415 Ill. Compiled Stat.
5/1, et seg.: the Clean Air Act, as amended, 42 U.S.C. §§ 1857 et
seg.; the Federzl Water Pollution Control Act, as amended, 33
U.5.C. §§ 1251 ef2 seq.; and the rules, regulations and ordinances
of the U.S. Envirormental Protection Agency, the Illinois
Environzantal Protection Agency and the County of Cook and of all
other agencies, boards, c¢ommissions and other governmental bodies
and officers having jurijsdiction over the Premises or the use or

operation thereof.

(h) The term "Hazardous Substance" means and includes,
without limitation:

(1) those substances included within the definitiona of
*hxzardous substances”, "hazardcus matecials"’, "toxic substances"
or "solid waste" in any of CERCLA, RCRA, %the Illinois Environmental
Protection Act and the Hazardous Materials Transportation Act (49
U.S.C., 6§ 1801 et. sed.) and in regulaticrs promulgated pursuant

thereto;

(i1) those substances listed in the U.S. Department of
Transportation Table or amendments thereto (49 CF® 172.101) or by
the U.S. Environmental Protection Agency {or any sucdessor agency)
as hazardous substances (30 CFR Part 302 and any - zgmendments

thereto);

(iii) those other substances, materials and wastes which
are or become regulated under any applicable federal, state or
local law, regulation or ordinance or by any federal, state or
local governmental agency, board, commission or cther governmental
body, or which are or become classified as hazardous or toxic by
any such law, regulation or ordinance; ahnd

(iv) any material, waste or substance which is any of the

following: (A) asbestos; (B) polychlorinated biphenyls;
(C) designated »r listed as a "hazardous substance" pursuant to

§ 311 or § 307 of the Clean Water Act (33 U.S.C. §§ 1251 et seq.);
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(D) explosive; (E) radioactive; or (F) petrcleum or petroleum
products.

33. RISCELLANEOUS.

32.0 Binding Nature. This Mortgage and all provisions herecf
shall extend to and be binding upon the original Mortgagor named on
page 1 hereof and its successors, grantees, assigns, each
subseguent owner or owners of the Premises and all persons claiming
under or through Mortgagor; and the word "Mortgagor" when used
herein shall include all such persons and all persons primarily and
secondziily liable for (i) the payment of the Indebtedness or any
part ‘tiereof, and (ii) any guarantor of completion of any
improvewents on the Premises, in either case whether or not such
perscns sii#il have executed the Notes or this Mortgage.

33.1 Re)azse of Previous Holder. The word "Mortgagee" when
used herein shall include the successors and assigns of the
original Mortgagee named on page 1 hereof, and the holder or
holders, from time %4s time, of the Notes. However, whenever the
Notes are sold, each prior holder shall be automatically freed and
relieved, on and after the date of such sale, of all liability with
respect to the performerce of each covenant and obligation of
Mortgagee hereunder thereafc¢ér to be performed, provided that any
monies in which the Mortgagsr has an interest, which monies are
then held by the seller of ‘he Notes, are turned over to the
purchasers of the Notes.

33.2 8Severabllity and Applicelie Law. In the event one orx
more of the provisions contained in this Mortgage or in the Notes
or in any other document given at any time to secure the payment of
the Notes or in any other document given at 'any time to secure the
payment of the Notes shall, for any reason, re Leld to be invaliqd,
illegal or unenforceable in any respect,. such invalidity,
illegality or unenforceability shall, at thc. option of the
Mortgagee, not affect any other provision of this Mortgage, the
Notes or other document and this Mortgage, the Notes or other
document sghall be construed as if such invalid, illegal or
unenforceable provision had never been contained hereirn oy therein.
The validity and interpretation of this Mortgage and the Notes it
secures are to be construed in accordance with and governed by the
laws of the State in which the Premises are situated,

ILIbSESE

33.3 Governmental Compliance. Mortgagor shall not by act or
omission permit any lands or improvements not subject to the lien
of this Mortgage to include the Premises or any part thereof in
fulfiliment of any governmental requirement, and Mortgagor hereby
»5s1gns to Mortgagee any and all rights to give consent for all or
any portion of the Premises to be so used. Similarly, no lands or
improvements comprising the Premises shall be included with any
lands or improvements not subject to the lien of this Mortgage in
fulfillment of any governmental requirement. Mortgagor shall not
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by act or omission impair the integrity of the Premises as a single
zoning lot separate and apart from all other premises. Any act or
omission by Mortgagor which would result in a violation of an for
the provigions of this Section 33.3 shall be void.

33.4 Estoppel Certificate. Mortgagor, within fifteen (15)
days after mailing of a written request by the Mortgagee, agrees to
furnish from time to time a signed statement setting forth the
amount of Tndebtedness and whether or not any default, offset or
defenze then is alleged to exist against the Indebtedness and, if

8o, specifying the nature thereof.

37,5 Non-joinder of Tenants. After an event of default,
Mortgagee shall have the right and option to commence a civil
action to foreclose tie lien of this Mortgage and to obtain an
order or jvdoinent of foreclosure and sale subject to the rights of
any tenant ol' tenants of the Premises. The failure to join any
tenant or tenants of the Premises as party defendant or defendants
in any such civil action or the failure of any such order or
judgment to& fereclass their rights shall not be asserted by the
Mortgagor as a defense in any civil action instituted to collect
the Indebtedness securea hereby, or any part therecf, or any
deficiency remaining unpaid after foreclosure and sale of the
Premises, any statute or <ule of law at any time existing to the

contrary notwithstanding.

33.6 Regulation G Clausa,  Mortgagor covenants that the
proceeds evidenced by the Notes se¢cured hereby will not be used for
the purchase or carrying of registered equity securities within the
purview and operation of Regulation Z issued by the Board of
Governors of the Federal Reserve systen.

34. LIMITATION OF LIABILITY ég

Fucept as specifically provided in this Section 24, it is expreséiy
understood and agreed that, notwithstanding anything contained
herein or in any document or instrument executed in connectlon
herewith to the contrary, nothing herein or therein shall Jpe
construed as creating any personal liability on any genersl partner
of the Mortgagor, including without 1limitation, any versonal
liability on any deficiency judgment which Mortgagee may obtain
after foreclosure or realization upon this Mortgage, the Notes, the
Loan Agreement or any of the other documents or instruments
executed in connection herewith after default by the Mortgagor, or
any personal liability to pay any amount due or perform any
obligation required under this Mortgage, it being understood and
agreed that Mortgagee may only satisfy the Indebtedness solely from
the assets of the Mortgagor and not those of its general partners
and that for purposes of this provision the assets of the Mortgager
shall not include the assets of 1its general partners or any
negative capital account of any general partner or any obligation
of any general partner to contribute capital to the Mortgagor;
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provided, however, that, notwithstanding the foregoing limitation,
nothing contained herein shall relieve the general partners from

personal liability or responsibility for:

(a) any fraud committed by such person in connection with the
execution of this Mortgage, the Note and the other documents
and instruments executed in connection herewith; and

(b} any of the indemnity obligations of Mortgagor pursuant to
Section 31(d) or Section 32(e) hereof.

35. WZIVAR OF JURY TRIAL

FOR ANP IN CONSIDERATION OF MORTGAGEE’S MAKING OF THE LOAN,
MORTGAGORX . BEING AN EXPERIENCED PARTICIPANT IN SOPHISTICATED REAL
ESTATE VEXECURES, AND HAVING CONSULTED WITH COUNSEL OF ITS CHOOSING,
HEREBY WAIVES 2NY RIGHT TO TRIAL BY JURY WITH RESPECT TO ANY ACTION
OR PROCEEDING (") BROUGHT BY MORTGAGOR, MORTGAGEE OR ANY OTHER
PERSON RELATINCGC 10 (A) THE LOAN OR (B} THE SECURITY DOCUMENTS, OR
(TI) TO WHICH MORTGACEE IS A PARTY. MORTGAGOR HEREBY AGREES THAT
THIS AGREEMENT CONSTITU'TES A WRITTEN CONSENT TO WAIVER OF TRIAL BY
JURY, AND MORTGAGOR DOES HEREBY CONSTITUTE AND APPOINT MORTGAGEE
ITS TRUE AND LAWFUL ATTOGR\EY -IN-FACT. HOWEVER SAID APPOINTMENT IS
LIMITED SOLELY TO ACTS _REZLATED TO THIS JURY WAIVER WHICH
APPCINTMENT IS COUPLED WITH AN INTEREST, AND MORTGAGOR DOES HEREBY
AUTHCRIZE AND EMPOWER MORTGAGZE, IN THE NAME, PLACE AND STEAD OF
MORTGAGOR, TO FILE THIS AGREENEMNT WITH THE CLERK OR JUDGE OF ANY
COURT OF COMPETENT JURISDICTION A< A STATUTORY WRITTEN CONSENT TO
WAIVER OF TRIAL BY JURY. MORTGAGOk ACKNOWLEDGES THAT ITS WAIVER OF
TRIAL BY JURY HAS BEEN MADE KNOWINGLY.  INTENTIONALLY AND WILLINGLY
BY MORTZAGOR AS PART OF A BARGAINED FOR LOAN TRANSACTION.

IN WITNESS WHEREOF, the Mortgagor has-2necuted this instrument
ag of the day and year first above written.

CERMAK PLAZA ABSOCILTER, a New York
general partnership

g\ltwf () (/g,tw’f‘”“‘

Dav;d W. Bermant, its Managing Partner
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STATE OF CALIFORNIA )
5S5.
COUNTY OF SANTA BARBARA )]

The foregoing instrument was acknowledged before me this 53¥§
day of » 1993, by David W. Bermant, as Managing Partner
a New York general partnership, on

ﬂ;;;:
of Cermak Plaza Associates,
behalf of the partnership, as the free and voluntary act of said

partnership.

Notary Public

My Commissicn Expires:
{SEAL)

_1 /-R0 -~ fcﬁ’)

g fﬁ#\' SANORA M POWERS 7

) &
f i3 COMM. # 1044460
Rx-n’ 3 NOTARY PLBLC . oy oy
= /i
Wy Comm. Expies Novamiygr 20, 1998
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TRAT PART OF LOT 1 (EXCEPT THOSE PARTS FALLING IN STREET) OF THE CIRCUIT COURT
PARTITION OF TBE WEST PART OF THE NORTHWEST 1/4 AND THE WEST PART OF THE
SQUTEWLST 1/4 OF SECTION 30, TOWNSHIP 39 NORTH, RANGE 13, EAST OF THE THIRD
PRINCIPAL MEXTDIAN, LYING NORTH OF A STRAIGHT LINE, RUNNING FROM A POINT IN THE
EAST LINE OF £OUTH HARLEM AVENUE 15920.99 FEET NCRTH OF ITS INTERSECTION, WITH
THE NORTH LINEOF WEST 26TH STREET TO A POINT IN THE WEST LINE OF SOUTH HOME
AVENUE 97154 FEET ZOUTH OF ITS INTERSECTION WITB THE SQUTH LINE OF WEST

CERMAX ROAD.

(AND ALSO EXCEPTING TREPETROM ALL THAT PORTION CONVEYED TO THE STATE OF
JLLINOIS BY WARRANTY DEED RECORDED JULY 28, 1964 AS DOCUMENT NUMBER 19198042,
BOUNDED AND DESCRIBED AS FOLLOWS:

BEGINNING AT THE NORTHWEST 1/4 (CORMER OF SAID SECTION 30, THENCE EAST ALONG
TRE NORTH LINE OF SAID SECTION 30 A LisTANCE OF 1374.29 FEET TO TRE EXTENDED WEST
LINE OF HOME AVENUE, AS THE SAME IS'NOW LOCATED AND ESTABLISHED, THENCE
SOUTH ALONG THE WEST LINE OF HOME AVENYLT, AND THE SAME EXTENDED A DISTANCE
OF 60 FEET TO A POINT; THENCE WEST IN A STRA4GHT LINE PARALLEL TO AND DISTANT 60
FEET SOUTH FEET SOUTH, MEASURED AT RIGHT ANGLES FROM SAID NORTH LINE OF
SECTION 30, A DISTANCE OF 286,0 FEET TO A POINT; "Z#NCE SOUTH IN A STRAIGHT LINE
MEASURED AT RIGHT ANGLES TO THE LAST DESCRIBED COURSE, A DISTANCE OF 5.0 FEET
TO A POINT; THENCE WEST IN A STRAIGHT LINE PARALLLL TO AND DISTANT 68.0 FEET
S50UTH, MEASURED AT RIGHT ANGLES FROM SAID NORTH LINI GF SECTION 30, A DISTANCE
OF 972.86 FEET TO A POINT OF CURVATURE; THENCE SOUTHWLSTERLY ALONG A CURVED
LINE CONCAVE TO THE SOUTHEAST, HAVING A RADIUS OF 65.0 F=ET AND A CONTRAL
ANGLE OF ¢ DEGREES, 22 MINUTES, 30 SECONDS, A DISTANCE OF 102.41 FEET TO A POINT OF
TANGENCY IN THE EAST LINE OF BARLEM AVENUE AS THE SAME IS NOW.-LOCATEDR AND
ESTABLISHED, DISTANT 50.0 FEET EAST MEASURED AT RIGHT ANGLES FRO'A.THE WEST
LINE OF SAID SECTION 30; THENCE WEST IN A STRAIGHT LINE, A DISTANCE OF 5.0 FEET TO
A POINT IN TRE WEST LINE OF SAID SECTION 30; TEENCE NORTE ALCNG THE ¥'25T LINE
OF SAID SECTION 30; A DISTANCE OF 130,43 FEET TC THE POINT OF BEGINNING (EXCrRTING
THAT PART OF THE ABOVE DESCRIBED PREMISES PREVIQUSLY PEDICATED OR NOW USED
FOR HARLEM AVENUE AND CERMAK ROADj, ALL IN COOK COUNTY, ILLINOIS,

St LIbeSs







'UNOFFICIAL COPY |

EXHIBIT "B"

PROMISSORY NOTE A AND PROMISSORY NOTE B
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QMISEORY NO
/
May > , 1995

$200,000.00

FOR VALUE RECEIVED, the undersigned, CERMAK PLAZA ASSOCIATES,
a New York general partnership, whose mailing address is c/o
Concordia Realty Management, Inc., 1127 South Mannheim Road, Suite
212, Westchester, Illinois 60154 (the "Borrower"), promises to pay
to the order of PINNACLE BARK, an Illinois banking corporation,
whose mailing address is 6000 West Cermak Road, Cicero, Illinois
60650 (*he "Lender"), the principal sum of Two Hundred Thousand and
No/100 Dnilars ($200,000.00), with interest on the unpaid balance
thereof at the rate or rates and in the amounts, at the time or
times, in taf manner and upon the terms and conditions provided in

trig Note.

1. PAYMEN"'G,

Interest shall zccrue daily on the unpaid principal amount of
this Ncte disbursed (Crcm time to time pursuant to the Loan
Agreement at the rate oi nine percent (9.00%) per annum from the
date hereof and for the actual number of days elapsed in a year

consisting of 360 days (the ““}Note Rate”).
This Note shall be payable as follows:

(i) on June 15, 1995, Perrower shall pay an amount
equal to all accrued interest hereunder calculated
from the date hereof t¢ and including such paywent
date, and thereafter shali pay quarterly
installments of accrued. ~anterest hereunder,
commencing on July 15, ‘1995 and continuing
thereafter on each October 15, Jaluary 15, April 215
and July 15 to and including January 15, 1997;

(ii) In addition to the interest payments s2t forth in
clause (i), Borrower shall pay on Marcii i - 1996, an
installment of principal in the amoun’ of One
Hundred Thousand and No/100 Dollars ($100.000.00);

{iii) The entire unpaid balance of principal hereunder
and accrued interest thereon shall be due and
payable on March 1, 1997 (the "Maturity Date"}.

As used herein, "Maturity®” shall mean the Maturity Date or
such earlier day as the entire principal balance of the Note may be
due and bp2yable by acceleration or otherwise as hereinafter

provizied.

P MEMITTXNE.S 040993
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2. LATE PAYMENT AND DEFAULT INTEREST PROVISIONS.

{a) Late charge. If any payment of principal and/or
intz;est due under this Note is not paid in full on or before the
fifth (5th) day immediately following such due date, a late charge
equal to three percent (3%) of the overdue payment (hereinafter
called the "Late Charge"”} shall be deemed to be immediately
assessed and shall be immediately due and payable. The Late Charge
shall be in addition to all other rights and remedies available to
Lender upon the occurrence of a default hereunder or under the
Mortgage (as defined herein). The Late Charge shall be due and
payable notwithstanding any notice and cure period granted in this
Note, ‘Lhe Mortgage or any of the other documents executed in
connectiusn with or evidencing or securing the loan evidenced by
this Note (the "Loan Documents"). The payment of the Late Charge
shall ncc ke required to the extent that the amount thereof,
together witbh  ¢ll other interest payable hereunder, exceeds the
maximum interes!. rate permitted to be charged by applicable law,
and if such payment has been made at the time it is determined that
such excess exists, Lender shall, at its option, either return such
excess to Borrower o» credit such excess against the principal
ks.ance of this Note then outstanding, in which event any and all
penalties of any kind urder appiicable law as a result of such

excess interest shall be ‘inzpplicable,

(b} DRefault Rate. Notwithstanding anything to the
contrary contained in this Note, ia) upon any acceleration of this
Note or (b) from and after the cocurrence of an Event of Default
(as defined below) and during the corntinuance thereof, the unpaid
principal of this Note from time to/time outstanding shall bear
interest at a rate (hereinafter called the "Default Rate") per
annum which is equal to the Note Rate plus three (3) percentage
points. The payment of interest at the Deizvlt Rate shall not be
required to the extent that the amount therecf, when taken together
with all other interest payable hereunder, < including, without
limitaticn, any Monthly Late Charge, exceeds the maximum interest
rate permitted tc be charged by applicable law, and it such payment
has been made at the time it is determined that such ewnczss exists,
Lende: shall, at its option, either return such excess c¢2 Borrower
or credit such excess against the principal balance or tais Note
then outstanding, in which event any and all penalties of (any kind
under applicable law as a result of such excess interest shall be

inapplicable.
3. PREPAYMENT.

This Note may be prepaid at any time, in whole or in part,
without premium or penalty.

L]
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4. DEFAULT; REMEDIES.

{a) Borrower shall be in default under this Note upon
the occurrence of anv of the following (each an "Event of
Default"): (i) any payment due under this Note is not made within
five (5) days following delivery of notice from the Lender of
nonpayment on the scheduled due date for such payment; or {ii)} the
occurrence of any default or Event of gefault (other than as
specified in clause (i) of this paragraph 4(a)) under this Note or
any of the other Loan Documents [taking into account any applicable

cure period).

{(b) Upon the occurrence of an Event of Default under
this Note, Lender may, at its option and without any further notice
to Borrewer: (i) declare the entire unpaid principal balance of
this Note immediately due and payable in full; and (ii) exercise
any or all of Lender’s rights and remedies available under the
Security Documerts and any other remedies available to Lender at

law or in equity,
5. ARPPLICATIUN OF PAYMENTS.

At Lender’s option, the order of application of all payments
received from Borrower shall be as follows: (a} to unpaid Late
Charges and costs incurred iy Lender in collecting any amounts due
hereunder (including, without” limitation, reasonable attorneys’
fees); (b} to any other indebtzaAness, charges and sums due under
the Security Documents; (c) tc- interest on the unpaid balance
hereof; and (d} the balance to ungaid principal.

6. NO UBURY.

It is the intent of Lender and Borrcowar in the execution of
this Note and all other instruments now or hLevsafter securing this
Note to contract in strict compliance with applicable usury law.
In furtherance thereof, Lender and Borrower sticulate and agree
that none of the terms and provisions contained in this Note, or in
any other instrupent executed in connection herewith, rhall ever be
construed to create a contract to pay for the use, forrearance or
detention of money bearing interest at a rate in excess of the
maximum interest rate permitted to be charged by applicailile law.
Neither Borrower nor any guarantors, endorsers or other parties now
or hereafter becoming liable for payment of this Note shall aver be
required to pay interest on this Note at a rate in excess of the
maximum interest that may be lawfully charged under applicable law,
and the provisions of this paragraph shall control over all other
provisions of this Note and any other instruments now or hereafter
executed in connection herewith which may be in apparent conflict
herewith. Lender expressly disavows any intention to charge or
collect excessive unearned interest or finance charges in the event
the Maturity of this Note is accelerated. If the Maturity of this
Note shall be accelerated for any reason or I1f the principal of

F:L UMEWETMS.S 0340295 3
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this Note is paid prior to the end of the term of this Note, and as
a result thereof the interest received for the actual period of
existence of the loan evidenced by this Note (the "Loan"} exceeds
the applicable maximum lawful rate, Lender shall, at its optien,
either refund to Borrower the amount of such excess or credit the
amount of such excess against the principal balance of this Note
then outstanding and thereby shall render inapplicable any and all
penalties of any kind provided by applicable law as a result of
such excess interest. In the event that Lender shall contract for,
charge or receive any amount or amounts which are deemed to
constitute interest which would increase the effective interest
rate ‘or this Note to a rate in excess of that permitted to be
charged by applicable law, all such amounts deemed to constitute
interest ~ in excess of the Jlawful rate shall, upon such
determinztcion, at the option of Lender, be either immediately
returned to Corrower or credited against the principal balance of
this Note then outstanding, in which event any and all penalties of
any kind under zpplicable law as a result of such excess interest
shall be inapplicable. By execution of this Note, Borrower
acknowledges that it believes the Lonan to be non-usurious and
agrees that if, at any time, Borrower should have reason to believe
that the Loan is in factC usurious, it will give Lender notice of
such zondition and Borrutver agrees that Lender shall have ninety
(¥0} days in which to make zppropriate refund or other adjustment
in order to correct such condition if in fact such exists. The
term “applicable law" as used in this Note shall mean the laws of
the State of Illinois or the laws of the United States, whichever
laws allow the greater rate of interast, as such laws now exist or
may be changed or amended or come ipcs effect in the future.

7. SECURITY.

This Note is the Note referred to in tne Mortgage of even date
herewith between the Borrower and Lender (%the “Mortgage”) and is
secured by the Mortgage, an Assignment of Rente and Leases, an
Assignment of Inducement Agreement and other dccuments reciting
that they secure this Note (the "Security Docuuerts") and is
entitled to the benefits and security thereof. Rerfccince is made
to the Security Documents for descriptions of the collateral
subject thereto and the respective rights and obligarions of
Borrower and lender thereunder and the terms and provisions of the
Security Documents are hereby incorporated herein.

8. NAXING OF PAYMENTS.

All payments of principal and interest hereunder are payable
in lawful money of the United States of America ac Lender’s address
set forth in the opening paragraph of this Note, or at such other
place and in such manner as the holder of this Note may specify by
notice to Borrower. If the date for any payment hereunder falls on
a day which is not a Business Day, then for all purposes hereof the
samz shall be deemed to have fallen on the next succeeding Business

P UMEWET6 S 100293 4
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Day., and such extension of time shall in such case be included in
the computation of interest hereunder. The term “Business Day"
shall mean a day other than a Saturday, Sunday or legal holiday for
commercial lenders under the laws of the State of Illineis.

9. KISCELLANEOUS.

(a) Borrower and all other parties liable hereon,
whether as principal, endorser or otherwise, hereby saverally waive
presentrent, demand for payment, notice of intention to accelerate,
notice of acceleration, protest and notice of dishonor and waive
recoursn to suretyship defenses generally, including extensions of
time, rslease of security or cother indulgences that may be granted
by Lender to Borrower or any other party liable hereon, and also
agree to ray all costs of collection, including reasonable

attorneys’ (o2s.

{b) * uny forbearance by Lender in exercising any right or
remedy hereunder =i under any other Loan Document, or otherwise
afforded by applicurie law, shall not be a waiver or preclude the
exercise of any righi or remedy by Lender. The acceptance by
Lender of payment of anv-sum payable hereunder after the due date
of such payment shall nct e a waiver of the right of Lender to (i)
declare a default for faiiur2 to make prompt payment, unless waived
in writing by Lender, or (ii) require prompt payment when due of
all other sums payable hereunler.

(c) This Note may not be changed, modified or terminated
except in writing signed by the party to be charged.

(d) This Note and the rights and duties of the parties
hereunder shall be governed for all purposes by the internal laws
of the State of Illinois and the 1laws  of the United States
applicable to transactions within such State, -without regard to
conflicts of laws. The Borrower and, subject 4u the provisions of
Section 9(i) below, its general partners unconcitionally submit
themselves in any legal action or proceeding relatirng to this Note
to the non-exclusive general jurisdiction of the statz . and federal
courts hzaving situs in Cook County, Illinois.

(e) This Note shall be the joint and several uvhiigation
of all makers, endorsers, guarantors and sureties, and shall he
binding upon them and their respective successors and assigns and
shall inure to the benefit of Lender and its successors and
assigns. The term "Lender" shall mean the holder of this Note at

the time in question.

(f) All notices under this Note shall be given as
provided in the Mortgage.

(g) It is expressly agreed that time is of the essence
with respect to this Note.

Pl THEMETH06 3 Q3293 5
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(h) In the event of default hereunder, Borrower shall
have the obligation to reimburse Lender for all reasonable, related
*Zollection Expenses™ incurred by Lender as a result of a default,
including but not limited to, all travel costs, third party
appraisal fees, environmental report preparation and testing fees,
architectural and engineering expenses and legal fees and expenses.

(1) Except as specifically provided in this Section
9(i), it is expressly understood and agreed that, notwithstanding
anything to the contrary herein or in any document or instrument
executed in connection herewith, nothing herein or therein shall be
construed as creating any personal liakility en any general partner
of the "Borrower, including without limitation, any personal
liability on any deficiency judgment which Lender may obtain after
foreclosure or realization upon any of the Loan Documents after
default by Lorrower, or any personal liability to pay any amount
due or perfora cny obligation required under this Note, it being
understood and azieed that Lender may only satisfy the indebtedness
of Borrower hereurdaer solely from the assets of the Borrower and
not those of its general partners and that for purposes of this
provision the assets of the Borrower shall not include the assets
ui its general partners-—or any negative capital account of any
general partner or any- ubligation of any general partner to
contribute capital to the Borrower; provided, however, that
notwithstanding the foregoiny limitation, nothing contained herein
shall relieve the general pirtners from personal liability or

responsibility for:

(i) any fraud committed by such vwerson in connection with the
axecution of this Note and the cchier Loan Documents; and

(ii) any of the indemnity obligaticns of Borrower pursuant to
Section 31(d) or Section 32(e) of the Murtgage.

(j) Borrower acknowledges and agrees that (i) this Note
evidences a business loan within the purview and operation of
Section 205/4(1) of Chapter 815 of the Illinois Comuziled Statutes
and (ii) the obligation evidenced by this Note .is.-an exempt
transaction under the Federal Truth in Lending Aect, 15 U.S8.C.

§1601, et seq.

FOR AND IN CONSIDERATION OF LENDER'S MAKING OF THE LOAN, BURROWER,
BEING AN EXPERIENCED PARTICIPANT IN SOPHISTICATED REAL ESTATE
VENTURES, AND HAVING CONSULTED WITH COUNSEL OF ITS CHOOSING, HEREBY
WAIVES ANY RIGHT TO TRIAL BY JURY WITH RESPECT TO ANY ACTION OR
PROCEEDING (I) BROUGHT BY BORROWER, LENDER OR ANY OTHER PERSON
RELATING TO (A) THE LOAN OR (B) THE SECURITY DOCUMENTS, OR (II) TO
WHICH LENDER IS A PARTY. BORROWER HEREBY AGREES THAT THIS
AGREEMENT CONSTITUTES A WRITTEN CONSENT TO WAIVER OF TRIAL BY JURY,
AND BORROWER DOES HEREBY CONSTITUTE AND APPOINT LENDER ITS TRUE AND
LAWFUL ATTORNEY-IN-FACT, WHICH APPOINTMENT IS COUPLED WITH AN
INTEREST, AND BORROWER DOES HEREBY AUTHORIZE AND EMPOWER LENDER, IN
THE NAME, PLACE AND STEAD OF BORROWER, TO FILE THIS AGREEMENT WITH
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THE CLERK OR JUDGE OF ANY COURT OF COMPETENT JURISDICTION AS A
STATUTORY WRITTEN CONSENT TO WAIVER OF TRIAL BY JURY. BORROWER
ACKNOWLEDGES THAT ITS WAIVER OF TRIAL BY JURY HAS BEEN MADE
KNOWINGLY, INTENTIONALLY AND WILLINGLY BY BORROCWER AS PART OF A

BARGAINED FOR LOAN TRANSACTION.

IN WITNESS WHEREOF, this Note has been executed as of the date
first set forth above.

BORROWER:

CERMAK PLAZA ASBOCIATES, a New York
general partnership

By:

David W. Bermant, Managing Partner

PAUMEMWETME.S 2345
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$450,000.00 May é:, 1595

FOR VALUE RECEIVED, the undersigned, CERMAX PLAZA ASSOCIATES,
a New York general partnership, whose wmailing address is c/o
Concordia Realty Management, Inc., 1127 South Mannheim Road, Suite
212, Westchester, Illinois 60154 (the "Borrower"}, promises to pay
to the order of PINNACLE BANK, an Illinois banking corporation,
whose mailing address is 6000 West Cermak Road, Cicero, Illinois
60650 (the "Lender®), the principal sum of Four Hundred Fifty
Thousand and No/100 Dollars ($450,000.00) or so much thereof as is
disburead pursuant to the terms of that certain Construction Loan
Agreement ~between Borrower and Lender of even date herewith (the
*Loan Agrgenent"), with interest on the unpaid balance at the rate
or rates ar in the amounts, at the time or times, in the manner
and upon the terms and conditions provided in this Note.

1. PAYMENT 2.

interest shall accrue daily on the unpaid principal amount of
this Note disbursed from time to time pursuant to the Loan
Agreement at the rate o iiine and one-guarter percent (9.25%) per
annum from the date hereci, and for the actual number of days
elapsed in a year consisting of 360 days (the "Note Rate")}.

This Note shall be payable as follows:

(1) On October 15, 1995, Borrcwar shall pay an amount equal
to all accrued interest hereunder calculated from the
date hereof to and includinig- such payment date, and
thereafter shall pay quarterly dnstallments of accrued
interest hereunder, commencing on January 15, 1996 and
continuing thereafter on each April !5, July 15, October
15 and January 15 to and including Jaruary 15, 2000;

{ii)} In addition to the interest payments set torth in clause
(i), Borrower shall pay installments of principal on the
dates and in the amounts set forth below:

October 15, 1995 $ 10,000
October 15, 1996 $ 20,000
October 15, 1997 $ 40,000
October 15, 1998 $ 80,000
QOctober 15, 1599 $ 100,000;

(iii) The entire unpaid balance of principal hereunder and
accrued interest thereon shall be due and payable on

Maxrch 1, 2000 (the "Maturity Date").

As used herein, "Maturity" shall mean the Maturity Date or
such earlier day as the entire principal balance of the Note may be

FAL MMEWMTTHS.S 030095
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due and payable by acceleration or otherwise as hereinafter
rrovided.

2. LATE PAYMENT AND DEFAULT INTEREST PROVISIONS.

(a) Late charge. If any payment of principal and/or
interest due under this Note is not paid in full on or before the
fifth (5th) day immediately following such due date, a late charge
equal to three percent (3%) of the overdue payment (hereinafter
called the "Late Charge") shall be deemed to be immediately
assess2d and shall be immediately due and payable. The Late Charge
shall bo in addition to all other rights and remedies available to
Lender “unon the occurrence of a default hereunder or under the
Mortgage «as defined herein). The Late Charge shall be due and
payable ritwithstanding any notice and cure period granted in this
Note, the Twu2n Agresement, the Mortgage or any of the other
documents execiicad in connection with or evidencing or securing the
loan evidenced %y thisg Note (the "Loan Documents”). The payment of
the Late Charge shall not be required to the extent that the amount
theresof, together with all octher interest payable hereunder,
exceeds the maximum (interest rate permitted to be charged by
applicable law, and if such payment has been made at the time it is
determined that such excess exists, Lender shall, at its option,
either return such excess trn Sorrower or credit such excess against
the principal balance of this Fote then outstanding, in which event
any and all penalties of any kind under applicable law as a result

of such excess interest shall be_unapplicable.

(b) Default Rate. Notwitastanding anything to the
contrary contained in this Note, (a) uren any acceleration of this
Note or (b) from and after the occurrencz of an Event of Default
(as defined below) and during the continuance thereof, the unpaid
principal of this Note from time to time cutstanding shall bear
interest at a rate (hereinafter called the ~/Pafault Rate") per
annum which is equal to the Note Rate plus thiee (3) percentage
points. The payment of interest at the Default Rate shall not be
required to the extent that the amount therecf, when taicen teogether
with all other interest payable hereunder, includirg, without
limitation, any Monthly Late Charge, exceeds the maximum interest
rate permitted to be charged by applicable law, and if such nayment
has been made at the time it is determined that such excess exists,
Lender shall, at its option, either return such excess to Borrower
or credit such excess against the principal balance of this Note
then outstanding, in which event any and all penalties of any kind
under applicable law as a result of such excess interest shall be

inapplicable.
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3. PREPAYMENT.

This Note may be prepaid at any time, in whole or in part,
without premium or penalty.

4. DEFAULY; REMEDIES.

(a) Borrower shall be in default under this Note upon
the occurrence of any of the following (each an "Event of
Defuult™): (i) any payment due under this Note is not made within
five (5) days following delivery of notice from the Lender of
nonpayrent on the scheduled due date for such payment; or (ii} the
occurrence of any default or Event of Default (other than as
specified in clause (i) of this paragraph 4(a)) under this Note or
any of the sther Loan Documents (taking into account any applicable

cure periuva).

(b) ‘Upen the occurrence of an Event of Default under
this Note, Lender way, at its option and without any further notice
to Borrower: (i) <desiare the entire unpaid principal balance of
this Note immediately due and payable in full; and (ii) exercise
any or all of Lender's rights and remedies available under the
Security Documents and arny-other remedies available to Lender at

law or in equity.
5. APPLICATION OF PAYMEANTY.

At Lender’s option, the order cf application of all payments
received from Borrower shall be as jollows: (a) to unpaid Late
Charges and costs incurred by Lender ia /collecting any amounts due
hereunder (including, without limitation. reasonable attorneys’
fees); (b) to any other indebtedness, charges and sums due under
the Security Documents; (c) to interest on the unpaid balance

hereof; and (d) the balance to unpaid principel.

6. NO UBURY.

It is the intent of Lender and Borrower in the syacution of
this Note and all other instruments now or hereafter securing this
Note to contract in strict compliance with applicable usury law.
In furtherance thereof, Lender and Boryower stipulate ard agree
that none of the terms and provisions contained in this Note, or in
any other instrument executed in connection herewith, shall ever be
construed to create a contract to pay for the use, forbearance or
detention of money bearing interest at a rate in excess of the
maximum interest rate permitted to be charged by applicable law.
Neither Borrower nor any guarantors, endorsers or other parties now
or hereafter becoming liable for payment of this Note shall ever be
required to pay interest on this Note at a rate in excess of the
maximum interest that may be lawfully charged under applicable law,
and the provisions of this paragraph shall control over all other
provisions of this Note and any other instruments now or hereafter
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executed in connection herewith which may be in apparent conflict
herewith. Lender expressly disavows any intention to charge or
collect excessive unearned interest or finance charges in the event
the Maturity of thig Note is accelerated. If the Maturity of this
Note shall be accelerated for any reason or if the principal of
this Note is paid prior to the end of the term of this Note, and as
a result thereof the interest received for the actual period of
existence of the loan evidenced by this Note (the "Loan") exceeds
the applicable maximum lawful rate, Lender shall, at its option,
either refund to Borrower the amount of such excess or credit the
amount of such excess against the principal balance of this Note
then cavstanding and therebv shall render inapplicabla any and all
penaltize of any kind provided by applicable law as a result of
such excass interest. In the event that Lender shall contract for,
charge or/ receive any amount or amounts which are deemed to
constitute in:terest which would increase the effective interest
rate on this Nite to a rate in excess of that permitted to be
chargzd by applizable law, all such amounts deemed to constitute
interest in excess of the lawful rate shall, upon such
determination, at tihe option of Lender, be either immediately
returned to Borrower or credited against the principal balance of
this Note then cutstandirg, in which event any and all penalties of
any kind under applicablic -iaw as a result of such excess interest
shall be inapplicable. Pv  execution of this Note, Borrower
acknowledges that it believes-the Loan to be non-usurious and
agrees that if, at any time, Bcrrower should have reason to believe
that the Loan is in fact usurioas, it will give Lender notice of
such condition and Borrower agrees that Lender shall have ninety
(90} days in which to make appropriate refund or other adjustment
in order to correct such condition if in fact such exists. The
term "applicable law" as used in this Notz shall mean the laws of
the State of Illinois or the laws of the United States, whichever
laws allow the greater rate of interest, as cuch laws now exist or
may be changed or amended or come into effect in the future.

7. BECURITY.

This Note is the Ncte referred to in the Mortgage o< even date
herewith between the Borrower and Lender {the "Mortgage")} and is
secured by the Mortgage, an Assignment of Rents and Leases, an
Assignment of Inducement Agreement and other documents Trociting
that they secure this Note (the *"Security Documents”} and is
entitled to the benefits and security thereof. Reference is made
to the Security Documents for descriptions of the collateral
subject thereto and the respective rights and cbligations of
Borrower and Lender thereunder and the terms and provisions of the
Security Documents are hereby incorporated herein.

8. MAKING OF PAYMENTS.

All payments of principal and interest hereunder are payable
in lawful money of the United States of America at Lender’s address
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set forth in the opening paragraph of this Note, or at such other
place and in such manner as the holder of this Note may specify by
notice to Borrower. If the date for any payment hereunder falls on
a day which is not a Business Day, then for all purpeses hereof the
same shall be daemed to have fallen on the rext succeeding Businese
Day, and such extension of time shall in such case be included in
the computation of interest hereunder. The term "Business Day"
shall mean a day other than a Saturday, Sunday or legal holiday for
commercial lenders under the laws of the State of Illinois.

9. MISCELLANEOUS.

(a) Borrower and all other parties 1liable hereon,
whether 2s principal, endorser or otherwise, hereby severally waive
presantmei’; demand for payment, notice of intention to accelerate,
notice of ccceleration, protest and notice of dishonor and waive
recourse to svietyship defenses generally, including extensions of
time, release of security or other indulgences that may be granted
by Lender to Burrower or any other party liable hereon, and also
agree to pay all .costs of collection, including reasonable

attorneys’ fees.

(b) Any forbearance by lender in exercising any right or
remedy hereunder or undel aity other Loan Document, or otherwise
afforded by applicable law, shall not be a waiver or preclude the
exercise of any right or renedy by Lender. The acceptance by
Lender of payment of any sum pavable hereunder after the due date
nf such payment shall not be a waiver of the right of Lender to (i)
declare a default for failure to maxz prompt payment, unless waived
in writing by Lender, or (ii) requics prompt payment when due of
all other sums payable hereunder.

(c) This Note may not be changed  modified or terminated
except in writing signed by the party to be (harged.

(d) This Note and the rights and duties of the parties
hereunder shall be governed for all purposes by the internal laws
of the State of Illinois and the laws of the Urited States
applicable to transactions within such State, without regard to
conflicts of laws. The Borrower and, subject to provisions of
Section 9(i) below, its general partners unconditionally . submit
themselves in any legal action or proceeding relating to this Note
to the non-exclusive general jurisdiction of the state and federal
courts having situs in Cook County, Illinois.

(e} This Note shall be the joint and several obligation
of all makers, endorsers, guarantors and sureties, and shall be
binding upon them and their respective successors and assigns and
shall inure to the benefit of Lender and its successors and
assigns. The term "Lender" shall mean the holder of this Note at

the time in gquestion.
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