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MORTGAGE .AND_ASSIGNMENT OF LEASES AND 9.
RENTS AND SECURITY AGREEMENT /\?,

This Mortgage and Assignmnent of Leases and Rents and Security
Agreement is dated May 22, 19¢5 between Standard Bank and Trust
Company, as Trustee under a Trus% Adgreement dated March 21, 1989
and known as Trust No. 3749 (sometimes the "Trust" or "Mortgagor"
herein), whose address is set forth oalow and Trustar Investments,
L.P., an 1Illinois 1limited partnersiilp, (the "Mortgagee" or
"Lender") whose address is set forth bhelow.

Article 1

1 petinitians BOX 323-CTI

As used herein, the following terms shall have the following
meanings:

(a) Assignment: The assignment, contained in Article 3 of

this Mortgage, from Mortgagor to Mortgagee, of all of Mortgagor's
right, title and interest in and to the lLeases and the Rents.

(b) Awards:

t

All awards and payments made or hereafter to be

made by any municipal, township, county, state, Federal or other
governmental agencies, authorities or boards or any other entity
having the power of eminent domain to Mortgagor, including any
awards and payments for any taking of all or a portion of the
Mortgaged Property, as a result of, or by agreement in anticipation
of, the exercise of the right of condemnation or eminent domain, or
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for any change or changes of grade of satreets affecting the
Mortgaged Property.

(c) Beneficlary: Holders of the beneficial interest under
the Trust ("beneficial interest"), Frank J. Loniello and Tessie

Loniello ("Beneficlary").

(d) PBuildinge: All bulldings, improvements, alterations or
appurtenances now, or at any time hereafter, constructed or located

upon the Land or any part thareof.

te) Defaulted Interest Rate: The lessar of (i) the intersst
rate of ‘the Loan Rate, as defined in the Mortgage Note secured by

this Mortgage, plus five percent (5.00%) per annum, or (ii) the
highest ccnvract rate allowed by law.
: "The happenings and occurrences

(f) Eveut(s) of Default:
described in axticle 5 of this Mortgage and as set forth in the

Note.

(g) Fixtures: ~A{l fixtures located upon or within the ILand
or Buildings or now or ‘isteafter attached to, or installed in, or
used in connection withl. any of the Land or Buildings whether or

not permanently affixed to the Mortgaged Property.

(h} Guarantor: Frank J. Loniello.

(1) Guaranty: The guaranty;, or collectively the guaranties,
of even date executed by Guarantor guaranteeing the obligations of
Mortgagor under this Mortgage, the Kota and the Loan Document.

(3) Hazardous Materials. Arny _flammable explosives,
radioactive materials, o0il or petrcleum or' chemical ligquids or

solids, liquid or gaseous products or hazerdous wastes, toxic
substances and similar substances and matecrizls, including all
gubstances and materials defined as hazardous ur toxic wastes,
substances or materials under any applicable rule, regulation,

ordinance or law.

(k) Impositions: All (i) real estate .and personal property
taxes and other taxes and assessments, water and sewer rates and
charges, and all other governmental charges and any interast or
costs or penalties with respect thereto, and charges for any
easement or agreement maintained for the benefit of the Mortgaged
Property which at any time prior to or after the exacution of the
other Loan Documents may be assessed, levied, or imposed upon the
Mortgaged Property or the rent or income received therefrom or any
use or occupancy thereof, and (il} other taxes, assessments, feed
and governmental charges levied, imposed or assessed upon or

against Mortgagor or any of its properties.
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(1} Indebtedness: The principal of ani interest on and all
other amounts, payments and premiums due under the Mortgage Note,
and all other indebtednese of Mortgagor to Mortgagee under and/or
gecured by this Mortgage and by any of the other Loan Documents, or
any amendments, modifications, renewals and extensions of any of

the fcregcing.

]
(m) Land: The real estate described in Exhibit A attached
hereto and commonly known as Rustic View Estatas, Orland Park,

Illinols.

(n). Leases: Any and all leases, subleases, licenses,
concessicns or grants of other possessory interests now or
hereaftey in force, oral or written, covering or affecting the
Mortgaged ‘Peoparty, or any part thereof, together with all rights,
powers, privileges, options and other benefits of Mortgagor

thereunder.

(o) Loapn Acfeement: The Construction Loan Agreement by and
between Mortgagoer, leneficiary and Mortgagee dated on the date even

herewith.

(p) Lean Rate or Murigade Loan Rate: The rate of interest
charged by the Mortgagee ¢ the Mortgagor as set forth in the

Construction Loan Agreement and the Mortgage Note.

(g) Mortgaged Property: The Land, the Buildings, the

Fixtures, the Leases and the Rentc together with:

(i) all rights, priviizoes, permits, licenses,
tenements, hereditaments, rights-of -wvay, easements, appendages
and appurtenances of the Buildings beionging or in any way
appertaining thereto and all right, %ticle and interest of
Mortgagor in and to any streets, ways, alicvs, strips or gores
of land adjoining the Land or any part thereof:

(1i) all the estate, right, title, inuverest, claim or
demand whatsoever of Mortgagor, either at law or in equity, in
and to the Land, the Buildings, the Fixtures, the icasges and

the Rents: and :

(1ii) all the estate, right, title, interest, claim or
demand whatsoever of Mortgagor, either at law or in equity, in
and to the Awards, or payments with respect to casualties.

(r) Mortaagee: Trustar Investments, L.P., and its successors
and assigns and the holders, from time to time, of the Note,

(s) o 's : 381 W. Hubbard, Suite 707, Chicago,

Iliinois 60610.
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(t) Mertgager: The person named as such in the preamble of
this Mortgage, and his or its respective heirs, administrators,
executors, successors and assigns and their successors in interest

in and to the Mortgaged Property.

(u) Mortgagor's Address: 7800 W. 95th Street, Hickory

Hills, Illinois 60457.

(v) QNote: The Mortgage Note dated of even date with this
Mortgage made by Mortgagor to the order of Mortgagee, in the
principal amount of One Million and No/100 Dollars ($1,000,000),
together with any and all extensions, renewals, modifications and

amendmen’s thereof.

(w) “ciligations: Any and all of the covenants, promises and
other obligaiions (other than the Indebtednass) made or owing by
Mortgagor and cthers to or due to Mortgagee under and/or as set
forth in the Nuit2 and/or the Loan Documents, and any and all
extensions, renewils, modifications and amendments of any of the

foregoing.

(x) Loan Documentsz:. This Mortgage, the Construction Loan
Agreement, the Mortgage Nota, the Guaranty, the Security Agreement,
the Assignment of Plans and Specifications, and any and all other
documents executed by the Mcrigagor, the Guarantor, or othars, now
or hereafter securing the payment of the Indebtedness or the

observance or performance of the Obligations.

(y) Permitted Encumbrances: The encumbrances described, with

particularity, in Exhibit C attached liereto.

(z) Persenalty: All furniture,’ furnishings, equipment,
machinery, trade fixtures and all other pcraonal property (other
than the Fixtures) owned by Mortgagor now or lisreafter located in,
upon or abkout the Land, the Building, together with all accessions,
replacements and substitutions thereto or therefci and the proceeds

and products thereof.
(aa} Rents: All of the rents, revenues, income, profits,

deposits, tenders and other benefits payable under <he Leases
and/or arising from the use and enjoyment of all or any poction of

the Mortgaged Property.

(ab) Security Adreement: The Security Agreement, contained in
this Mortgage, wherein and whereby Mortgagor grants a security

interest in the Fixtures to Mortgagee.
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Article 2

GRANT

2.1 Grant. To secure the payment of the Indebtedness and the
performance and discharge of the Obligations, Mortgagor by thuse
presents hereby grants, bargains, sells, assigns, mortgages,
conveys and warrants unto Mortgagea the Mortgaged Property,
subject, however, to the Permitted Encumbrances, to have and to
hold the Mortgaged Property unto Mortgagee, its successors and

assigns forever.

2.2 ~Condition of Grant Provided always, that if Mortgagor
promptly &shall pay the entire Indebtedness as and when the same

shall becoue due and payable and shall observe, perform and
discharge the Obligations, then the other Loan Documents and the
estate and righktrs hereby granted shall cease, terminate and become
void, and shall ke released by Mortgagee, at the cost and expense
of Mortgagor, and, in case of failure of the Mortgagee to ao
release this Mortgaoz, all claims for statutory penaltles are

hereby walived.

2.3 Doctrine of Meiqger. Upon the foreclosure of this
Mortgage, no assigned Leas:s shall be destroyed or terminated by

application of the doctrine ol merger or as a matter of law unless
Mortgagee or any purchaser at such foreclosure sale so elects. No
act by or on behalf of Mortgag:e or any such purchaser shall
constitute a termination of any ass.oned Lease unless Mortgagaee or
such purchaser gives written notic¢ ‘thereof to the applicable

tenant or subtenant.

article 2
SECURLTY INTEREST AND ASSIGNMENT OF LEASLS AND RENTS

3.1 Security Adreement. This Mortgage shall pe construed as
a mortgage of a fee simple interest in real property and it shall

also constitute a "Security Agreement™ within the meaniro of, and
shall create a security interest under, the Uniform Commeiclal Code
as adopted in the state in which the Mortgaged Property is located

(the "ycc"), in the Fixtures.

3.2 Security Interest. Mortgagor hereby grants to Mortgagee
a security interest under the UCC in the Fixtures and Mortgagee

shall have all rights with respect thereto afforded to it by the
uUcc, in addition to, but not in limitation of, the other rights

afforded to Mortgagee by the other Loan Documents.
3.3 Financipg Statements. Mortgagor agrees to and shall
execute and deliver to Mortgagee, 1in form satisfactory to
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Mortgagee, such "Financing Statements”, 1if any, and such further
assurances as Mortgagee may, from time to time, consider reasonably
necessary to create, perfect and preserve Mortgagee's liens upon
the Fixtures, and Mortgagee, at the expense of Mortgagor, may or
shall cause such statements and assurances to be recorded and
re-recorded, filed and re-filed, at such times and places as may be
required or permitted by law to so create, perfect and preserve

such liens.

3.4 Assig In order to further

secure payment of the Indebtedness and the observance, performance
and discharge of the Obligations, Mortgagor hereby absolutely and
irrevozably assigns and transfers to Mortgagea, all of Mortgagor's
right, tltle and interest in and to the Leases and the Rents,
subject cnlv to the permitted Encumbrances. Mortgagor hereby
appoints Mnortoagee its true and lawful attorney-in-fact, with the
right, at Moiviagee's option at any time, to demand, receive and
enforce payment¢, Lo give receipts, releases and satisfactions, and
to sue, either ir-Mortgagor's or Mortgagee's name, for all Rents.
Notwithstanding the foregoing assignment of Leases and Rents, 80
long as no Event of wefault has occurred which remains uncured,
Mortgagor shall have a/ license (such license to be deemed ravoked
upon the occurrence of an-fvent of Default) to collect, retain and
enjoy all Rents, the occuriznce of an Event of Default) to collect,
retain and enjoy all Rents grovided that the existence or exercise
of such right of Mortgagor shall not operate to subordinate this
assignment to any subsequent assignment, in whole or in part, by
Mortgagor, and any subseqguent asfignment by Mortgagor shall be
subject to the rights of the Mortgegre hereunder. This Assignment
shall not be deemed or construed %o constitute Mortgagee as a
mortgagee in possession nor obligate Mortgagee to take any action
or to incur expenses or perform or discnarze any obligation, duty
or liability. Exercise of any rights under this Section 3.4 and
the application of the Rents to the Indebtedrifss or the Obligations

shall not cure or waive any Event of Default.

Article 4
COVENANTS

4. covenants
Until the entire Indebtedness shall have been paid in full,
Mortgagor hereby covenants and agrees as follows:

4.1 Compliance with Laws. Mortgagor will preomptly and

faithfully comply with, conform to and obey all present and future
laws, ordinances, rules, regulations and requirements of every duly
constituted governmental authority or agency and of every Board of
Fire Underwriters having jurisdiction, or similar body exercising
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similar functions, which may be applicable to it or to the
Mortgaged Property, or any part thereof, or to the use or manner of
use, occupancy, possession, operation, maintenance, alteration,
repair or reconstruction of the Mortgaged Property, or any part
thereof, whether or not such law, ordinance, rule, order,
requlation or requirement shall neceasitate structural changes or
improvements or interfere with the wse or enjoyment of the

Mortgaged Property.

4.2 payment of Impositions. Mortgagor will duly pay and

discharge, or cause to be paid and discharged, the Impositiocns,
such Imnositions or installments thereof to be paid prior to the
day beicre any fine, penalty, interest or cost may be added thereto
or imposad by law for the non-payment therecf: provided, however,
that if, kv law, any Imposition may be paid in installments,
Mortgagor way-pay the same in such installments.

4.3 Repair. Mortgagor will keep the Mortgaged Property in
good order and Zunditlon and make all necessary or appropriate
repairs, replacemerts and renewals thereof and will use its best
efforts to prevent any act or thing which might impair the value or
usefulness of the Mortgiged Property, and Mortgagor will obtain the
written consent of Mortgages prior to (i) making any alterations or
additions to the Mortgaged Property or (ii) removing any of the

Buildings or Fixtures.

4.4 Insurance. Mortgagor will maintain insurance upon the
Mortgaged Property against loss by -fire and such other hazards,
casualties and contingencies as are rormally and usually covered by
extended coverage policies in effect in the locality where the
Mortgaged Property is situated and such other risks as may be
specified by Mortgagee, from time to tims, in amounts and with
insurers acceptable to Mertgagee but not iess than the lesser of
(a) the amount of the Indebtedness, or (b) (ahe hundred and ten
percent (110%) of the replacement value of the Zuildings, Fixtures
and Personalty. Mortgagor shall cause each insurance policy issued
in connection therewith to provide (and the insurer issuing such
policy to certify to Mortgagee) that (i) loss paymenvs will be
payable to Mortgagee as its interests may appear, such-pivments to
be applied to the restoration, repair or replacemert of the
Mortgaged Property; provided, however, that if an Event of Default
has occurred and is continuing or an event has occurred aid is
continuing which with the passage of time or the giving of notlce
would constitute an Event of Default, then such payments shall be
applied to the payment of the Indebtedness; (ii) the interest of
Mortgagee shall be insured regardless of any breach or violation by
Mortgagor of any warranties, declarations or conditions in such
policy: (iii) 1f any such insurance policy be subject to
cancellation or be endorsed or sought to be endorsed to effect a
change in coverage for any reason whatsoever, such insurer will
promptly notify Mortgagee and such cancellation or change shall not

W1 \WPAFLE\LONIELLOMOR T GAGE -7~
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be effective as to Mortgagee until thirty (30) days after receipt
by Martgagee of such notice; and (iv) Mertgagee may, but shall not
be obligated to, make premium payments to prevent such
cancellation, and that such payments shall be accepted by the
insurer. For purposes of this Section, replacement value of the
Buildings, Fixtures and Personalty shall be equal to the cost of
replacing the Bulldings, Flxtures and Personalty, exclusive of the
cost of excavation, foundations and footings below the lowest
basement floor and shall be determined from time to time during the
terms of the Note (but no more frequently than once in any twelve
12 calendar months) at the written request of Mortgagee by an
engineer, appraiser, architect or contractor designated by
Mortgege., approved in writing by Mortgagor, and paid by Mortgagor.
In addiijon, Mortgagor shall furnish to Mortgagee duplicate
executed ‘ropies of each such policy at the time of execution
herecf, ani ccples of each renewal policy not less than thirty (30)
days prior o -the expiration of the original policy or the
preceding renewa! policy (as the case may he), together with
receipts or othcr evidence that the premiums thereon have been
paid; and furnish t "nrtgagee on or before fifteen (15) days after
the close of each fiscal vear of Mortgagor a statement of Mortgagor
of the amounts of insirance maintained in compliance with this
Subsection, of the risks covered by such insurance and of the
insurance company or companiz2s which carry such insurance.

4.5 pisbursement of Insuranve Qr Eminent Domain Proceeds.

{a) Before commencing 4z repalr, restore or rebuild

following damage to, or destruction 4f, all or a portion of the

Mortgaged Property, whether by fire cr other casualty or by a
taking under the power of eminent domain, Mortgagor shall obtain
from Mortgagee its approval of all site ani building plans and
specifications pertaining to such repair, restoration or
rebuilding, which approval will not unreasonibly be withheld.

(b) Prior to each payment or application of any
insurance proceeds or a condemnation or eminent domxlin award to the
repair or restoration of the improvements upon the Mortgaged
Property to the extent permitted herein (which paywent or
application may be made, at Mortgagee's option, through ai-oscrow,
the terms and conditions of which are satisfactory to Mortgages and
the cost of which is to be borne by Mortgagor), Mortgagee shall be
entitled to be satisfied as to the following:

(i} An Event of Default has not occurred;

(ii) Either (A) such improvements have been fully
restored, or (B) the expenditure of money as may be received from
such insurance proceeds or condemnation award will be sufficient to
repair, restore or rebuild the Mortgaged Property, free and clear
to all liens, claims and encumbrances, except the lien of this

-g-
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Mortgage and the Permitted Exceptions, or, in the event such
insurance proceeds or condemnation award shall be insufficient to
repair, restore and rebuild the Mortgaged Property, Mortgagor has
deposited with Mortgagee such amount of money which, together with
the insurance proceeds or condemnation award, shall be sufficient
to restore, repair and rebuild the Mortgaged Property: and

{(11i) Prior to each disbursement of any such proceeds
held by Mortgagee in accordance with the terms of this Paragraph
4.5 for the cost of anry repair, restoration or rebuilding,
Mortgagee shall be furnished with a statement of an architact
selected by Mortgagee (the coast of which shall bhe borne by
Mortgager), certifying the extent of the repalr and restoration
completed to the date thereof, and that such repalrs, restoration,
and rebuilding have been performed to date in conformity with the
plans and - specifications approved by Mortgagee and with all
statutes, reyuiations or ordinances {including building and zoning
ordinances) arfzcting the Mortgaged Property; and Mortgagee shall
be furnigshed with .appropriate evidence of payment for labor or
materials furnisned o the Mortgaged Proparty, and total or partial
lien waivers substantiating such payments.

(¢} Prior tc _the payment or application of insurance
proceeds or a condemnatior, award to the repair, restoration or
rebuilding of the improvemenils upon the Mortgaged Property to the
extent permitted herein, tnere shall have been delivered to

Mortgagee the following:

(1) A waiver of subrlogation from any insurer with
respect to Mortgagor or the then owner or other insured under the
policy of insurance in gquestion;

(11} Such plans and specificat.ions, such payment and
performance bonds and such insurance, in suzr amounts, issued by
such company or companies and in such forms ana @vbstances, as are

required by Mortgagee.

(d) In the event Mortgagor shall fail to resziore, repair
or rebuild the improvements upon the Mortgaged Property- within a
time deemed satisfactory by Mortgagee, then Mortgageze,  at its
option, may commence and perform all necessary acts to cuastore,
repair or rebuild the said improvements for or on benalf of
Mortgagor. In the event insurance proceeds or condemnation award
shall exceed the amount necessary to complete the repair,
restoration or rebuilding of the improvements upon the Mortgaged
Property, such excess shall be applied on account of the unpaid
principal balance of the Loan irrespective of whether such balance

is then due and payable.
(e) In the event Mortgagor commences the repair or
rebuilding of any improvements located on the Mortgaged Property,
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but fails to comply with the conditions precedent to the payment or
application of insurance proceeds or a condemnation or eminent
domain award set forth in this Paragraph 4.5 or Mortgagor shall
fajl to restore, repair or rebuild the improvements upon the
Mortgaged Property within a time deemed satisfactory by Mortgagee,
and if Mortgagee does not restore, repair or rebuild the said
improvements as provided in subparagraph (d) above, then such
failure shall constitute an Event of Default,

4.6 Performance S280F Aqreaments. Mortgagor
will duly and punctually perform all covenanta and agroements
expressed ag binding upon it under the Lease and other agreements
to which it is a party with respect to the Mortgaged Property or
any part thereof, and will use its best efforts to enforce or
secure the pzrformance of each and every ubligation and undertaking
of the respsotive lessees under the Lease, and will appear and
defend, at itc cost and expense, any action or proceeding arising
under or in any @anner connected with the Lease or the obligations
and undertakings of the lessor thereunder. Mortgagor will
immediately notify Murigagee in writing of any notice of default

received by Mortgagor fram the Lessee thereunder.

4.7 Inspection. (Fortgagor will permit Mortgagee, at all
reasonable times, to inspect the Mortgaged Property. Mortgagee
shall have the right to enter onto the Mortgaged Property, at all
times, upon reasonable notice, tc inspect the Mortgaged Property
for the existence of Hazardous Materials on the Mortgaged Property
and to determine the compliance oi ¢he Mortgaged Property and its
use with any law, rule or regulation‘relating to industrial hygiene
or environmental conditions, includiig soil and ground water
conditions and the compliance of the Mcctaagor and the Mortgaged
Property with the conditions and covenants uvet forth herein with

respect to Hazardous Materials,

4.8 Heold Harmless. Mortgagor will emplzy legal counsel
acceptable to the Mortgagee and who is not also representing the
Mortgagee in any other matter, and will defend and held Mortgagee
harmless from any action, proceeding or claim uffarting the
Mortgaged Property, or the validity of the Note or the ccher Loan
Documents. Mortgagor shall appear in and defend (or pay the
reasonable expenses of Mortgagee to defend, if Mortgagor slevts to
allow Mortgagee to handle such defense) any action or proceeding
purporting to affect the security of this Mortgage and/or the
rights and/or powers of Mortgagee hereunder, and Mortgagor shall
pay all costs and expenses (including costs of evidence of title
and attorneys' fees) in any action or proceeding in which Mortgagee
may so appear and/or any suit brought by Mortgagee to foreclose
this Mortgage, to enforce any obligations secured by this Mortgage,
and/or to prevent the breach hereof. Mortgagor's obligations under
this Section 4.8 shall survive payment of the Indebtedness.

5 \WP\FLK\LON1 ELLD\MOR TGAGE -10-
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4.9 PBooks and Records. Mortgagor will maintain full and

complete books of account and other records reflecting the results
of its operations (in conjunction with its other operations as well
as its operations of the Mortgaged Property), in accordance with
generally accepted accounting principles, and furnish or cause to
be furnished to Mortgagee such financial data and other
information, including, without limitation, gopies of all Leases,
as Mortgagee shall, from time to tima, reasonably request with
respect to the Trust, the Beneficiary, and the ownershlp and
operation of the Mortgaged Property, and Mortgagee shall have the
right, at reasonable times and upon reasonable notice, to audit
Beneficiary's books of account and records.

4.10. Awards. Mortgagor will file and prosecute its claim or
claims foc¢ any Awards in good faith and with due diligence and
cause the same to be collected and paid over to Mortgagee, and
hereby irrevi.cably authorizes and empowers Mortgagee, if it so
desires, to file such claim and collect any Awards and agrees that
the proceeds of any Awards will be applied by Mortgagee in
reduction of any portion of the Indebtedness as Mortgagee may

determine in accoraznie with Article 7 hereof.

4.11 Licenses. Muortgagor shall keep in full force and effect
all licenses, permits and zther governmental approvals which are
necessary for the operation'rnf the Mortgaged Property and related
facilities, and furnish evidence =zatisfactory to Mortgagee that the
Mortgaged Property and the use thereof comply with all applicable
zoning and building laws, regulstions, ordinances and other

applicable laws.

4.12 Jupior Finanging. Mortgagnr shall not, without the
prior written consent of Mortgagee, ~incur any additional
indebtedness or create or permit to be creared or to remain, any
mortgage, pledge, 1lien, lease, éencumbrance or charge on, or
conditional sale or other title retention agrcerment, with respect
to the Mortgaged Property or any part thereof or income therefrom,
other than the other Loan Documents and the Permitted Encumbrances.

4.13 Representations and Warranties of Mortgagor.  linrtgagor
that:

hereby represents and warrants to Mortgagee

(a) Mortgagor and Beneficlary each are qualified to do
business in every jurisdiction in which the nature of its
business or properties makes such qualification necessary, and
is in compliance with all laws, regulations, ordinances and
orders of public authorities applicable to Mortgagor or
Beneficiary, as the case may be.

(b) This Mortgage and the other Loan Documents, will not
violate any provision of existing law (including, but not

-11=
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limited to, any law relating to usury), any order of any court
or other agency or government, or any indenture, agreement or
other instrument to which Mortgagor or Beneficiary is a party
or by which Mortgagor or Beneficiary or any of their property
is bound, or be in conflict with, result in a breach of or
constitute (with due notice and/or lapse of time) a default
under any such indenture, agreement or other instrument, or
violate the Partnership Agreement of the Mortgagor or each
Guarantor or result in the creation or imposition of any lien,
charge or encumbrance of any nature whatsoever upon any of the
property or assets of Mortgagor or Beneficiary, except as
contemplated by this Mortgage and the other Loan Documents,
ard'no action with respect thereto by Mortgagor or Beneficiary

is reguired.

(~)) No consent or approval of any regulatory body to the
executici, delivery and performance of this Mortgage and the
other Loan- Documents, the Guaranty, if any, or the
transactions contemplated thereby is reguired by law.

(d) Thera  4re no suits, proceedings or investigations
pending or to their knowledge, threatened against or affecting
Mortgagor or Beneficjary, at law or in equity, or befora or by
any governmental or ‘auministrative agency or instrumentality
which, if adversely deturmined, would have a material adverse
effect on the business or condition of Mortgagor or

Beneficiary.

(e} No judgment, decrez -or order of any court or
governmental or administrative zgancy or instrumentality has
been issued against any Guarantor o’ Mortgagor or Beneficiary
which has or may have any material adverse effect on the
business or condition of any Guarantor or Mortgagor or

Beneficilary.

(f) All information, reports, papers and data given to
Mortgagee with respect to Mortgagor, Beneficiaiyy, Guarantor or
others obligated under the terms of the other ILzan Documents
are accurate and correct in all material respects 222 complete
insofar as completeness may be necessary to give rnrigagee a
true and accurate knowledge of the subject matter ttereof.

(g) Mortgagor has good and marketable title in fee
simple to the Mortgaged Property and good and marketable title
to the Fixtures, free and clear of any prior assignment,
liens, charges, encumbrances, security interests and adverse
claims whatscever except the Permitted Encumbrances.

(h) Mortgagor has not executed any prior collateral

assignment of the Leases or of its right, title, interest
therein, Mortgagor has delivered to Mortgagee a true and

-]2=
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complete copy of all lLesses assigned hereunder, together with
all amendments, supplements and other modifications, and to
the best of Mortgagor's knowledge, no materiasl default by
Mortgagor or Lessee under the Lease remains uncured.

(1) The Permitted Encumbrances have not materially
interfered with the operation of the Mortgaged Property, nor
does Mortgagor reasonably foresee any material interference
arising from the Permitted Encumbrances during the terms of

the Note.

(3) Mortgagor and Beneficiary have filed all Federal,
s%ate, county and municipal income tax returns required to
have-been filed by them and have paid all taxes which have
becone due pursuant to any assessments received by them, and
Mortgrger and Beneficiary do not know of any basis for
additioral. assassment in respect to such taxes,

(k) 'Thz Mortgaged Property is being, and will continue
to be, used fcr commercial purposes.

(1) No relesse (a "Release") of Hazardous Material has
occurred on the Hortgaged Property. Mortgagor has not
received any notice iioum any governmental agency or from any
tenant under a Lease or from any other party with respect to

any such Release.

Breach of such representations and warranties shall constitute
an Event of Default under Sectior 5.5 hereof. Mortgagor shall
promptly give written notice to Mortygazgze of any breach under this

Section 4.13.

4.14 Mechanics' Lien. Mortgagor and Bzneficiary, shall not
permit or suffer any mechanics', lien cluins to be filed or
otherwise asserted against the Mortgaged Properiv and Mortgagor and
Beneficiary shall promptly, and in any event within thirty (30}
days after filing, discharge or cause to be dischiorged the same in
cagse of the filing of any claims for lien or proceedings for the
enforcement thereof; provided, however, that in connection with any
such lien or claim which Mortgagor or Beneficiary may in‘cood faith
desire to contest, Mortgagor or Beneficiary may contest tle same by
appropriate legal proceedings diligently prosecuted, but ‘only if
Mortgagor or Beneficlary shall cause Chicago Title Insurance
Company (the "Title company"), to lgsue an endorsement to the Title
Palicy insuring over the exception created by such lien (including
furnishing such security or indemnity as the Title Company requires
to issue such endorsement) or provide auch other security and
indemnification as may be reascnably acceptable to Lender.

4.15 Hazardous Materials. {a) Without 1limiting the

generality of Section 4.1 hereof, Mortgagor shall not cause or
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permit the violation of any law relating to industrial hyglene or
environmental conditions in connection with the Mortgaged Property,
including soil and ground water conditions, or use, generate,
manufacture, store or dispose of any Hazardous Materials on, under

or about the Mortgaged Property.

(b) Mortgagor shall indemnify and hold Mortgagee harmless
from any loss, liability, cost, expense and/or claim (including
without limitation the cost of any fines, remedial action, damage
to the environment and cleanup and the fees of attorneys and other
experts) arising from the use, Release or disposal any Hazardous
Materials on, under or about the Mortgaged Property or the
transpect of any Hazardous Materials to or from the Mortgaged
Property:~and the violation of any law relating to industrial
hygiene or environmental conditions in connection with the
Mortgaged Pioperty, including soil and ground water conditions; and
the breach of any of the representations, warranties and covenants
of Mortgagor with respect to Hazardcus Materials set forth in this

Section 4.15 and Section 4.13 hereof.
Article 5
EV¢sTS OF DEFAULT
Events of Default

The term “Event{s) of Default", as used in the other Loan

Documents and in the Note, shall meun the occurrence or happening,
from time to time, of any one or morz ~f the following:

5.1 payment of Indebtednesg. If lortsagor shall default in

the due and punctual payment of all cr zny portion of any
installment of the Indebtedness, within five {5) days of when the
same shall become due and payable, whether at the due date thereof
or at a date fixed for prepayment or by acceleration or otherwise.

5.2 performance of Obligations. If Mortgagor shalil default in

the due observance or performance of any of the Obligaligns other
than payment of money and such default shall not be curakla, or if
curable shall continue for a period of thirty (30) days after
written notice thereof from Mortgagee to Mortgagor (unless. such
default, if curable, regquires work to be performed, acts to be done
or conditions to be remedied which by their nature cannot be
performed, done or remedied, as the case may be, within such thirty
(30) day period and Mortgagor shall commence to cure such default
within such thirty (30) day period and shall thereafter diligently
and continuously process the same to completion but in no event
shall the period for cure exceed ninety (90) days unless otherwise

agreed by Mortgagee).
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5.3 Bankruptcy, Recelvership, Insolvency, Etc., If voluntary

or involuntary proceedings under the Federal Bankruptcy Code, as
amended, shall be commenced by or against Beneficlary or Guarantor
or bankruptcy, receivership, insolvency, reorganization,
dissolution, liquidation or other similar proceedings shall bhe
instituted by or against Beneficlary or Guarantor with respect to
all or any part of Mortgagor's, Bemeficiary or Guarantor's property
under the Federal Bankruptcy Code, as amended, or other law of the
United States or of any state or other competent jurisdiction, and
if such proceedings are instituted against Mortgagor, Beneficlary,
or Guarantor, it shall consent thereto or shall fail to cause the
same to be discharged within thirty (30) days of filing.

5.4 Laws Affecti It
subsequent co the date of this Mortgage, any governmental entity in

which the Mcrigaged Property is located passes any law (1) which
renders payme:it of the Indebtedness and/or performance of the
Obligations by Mortgagor unlawful, or (ii) which prohibits
Mortgagee from eiercising any of its material rights and remedies

under this Mortgage =r any of the Loan Documents.

5.5 False Representavign. If any representation or warranty

made by Mortgagor or others in, under or pursuant to this Mortgage
or the other Loan Document&, shall prove to have been false or
misleading in any material ‘respact as of the date on which such
representation or warranty wae made, provided, however, Mortgagor
shall have a period not to exceed thirty (30) days after written

notice to cure same,

5.6 Destruction of Improvements. If any of the Buildings

other improvements are demoliehed or ‘removed or demolition or
removal thereof is imminent, eminent demain proceedings excepted.

5.7 Default Under Other Mortdgage., If tne holder of any junior
mortgage or any other lien on the Mortgaged iroperty (without
hereby implying Mortgagee's consent to any such junior mortgage or
lien) institutes foreclosure or other proceedings for the
enforcement of its remedies thereunder, or if a default exists
under any other mortgage or lien on the Mortgaged Froperty, and
such default shall continue for a period of ten (10) davs after
written notice thereof by Mortgagee to Mortgagor, notwitiistanding
any provision in the other Loan Documents or in any other dccument
to the contrary with respect to notice and right to cure being

provided to Mortgagee.

5.8 Loan Documents. If a default shall occur under any of the
other Loan Documents.

5.9 Due On Sale. Except as permitted by paragraph 3.4 of the
construction Loan Agreement, if, without the prior written consent
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of Mortgagee, there is (i) sale, transfer, agreement for deed,
conveyance, assignment, hypothecation or encumbrance, whether

voluntary or involuntary, of all or part of the Mortgaged Property
or any interest therein, or (ii) any sale, assignment, pledge,
encumbrance or transfer of all or any portion of the beneficial
interest under the Trust or (iii) the seizure of the Mortgaged
Property, or Fixtures or attachment of any lien thereon, whether
voluntary or involuntary, which has not been removed or bonded off
to Mortgagee's satisfaction within ten (10) days of such

attachment.

5.%0 Judgment. If a final judgment for the payment of money
in excesz of Ten Thousand and No/i00 Dollars ($10,000) shall be
rendered against Mortgagor, Beneficiary or any Guarantor and the
same shall remain unpaid for a period of thirty (30) consecutive
days during wiich period execution shall not be effectively stayed.

Article 6
RESAULT AND FQRECLOSURE

6.1 Remedies. If &n Event of Default shall occur Mortgagee
may, at its option, exercise one or more or all of the following

remedies:

6.1.1 Acceleratign. -Dzzlare the unpaid portion of the
Indebtedness to be immediateiv due and payable, without

further notice or demand (eaci <f which hereby is expressly
waived by Mortgagor), whereuporn the same shall become

immediately due and payable.
6.1.2 Entry on Mortgaged Propswiy. Enter upon the

Mortgaged Property and take possessior thereof and of all
books, records, and accounts relating thersto.

6.1.3 Hold, lease,

operate or otherwise use or permit the use of th: Mortgaged
Property, or any portion thereof, in such manner, for such
time and upon such terms as Mortgagee may deem tc Le in its
best interest (making such repairs, alterations, additizns and
improvements thereto, from time to time, as Mortgages shall
deem necessary or desirable) and collect and retain all
earnings, rents, profits or other amounts payable in

connection therewith.

6.1.4 Enforcement of Mortgage. Mortgagee, with or
without entry, personally or by its agents or attorneys,
insofar as applicable may: (a) sell the Mortgaged Property

and all estate, right, title and interest, claim and demand
therein, and right of redemption thereof, to the extent
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permitted by and pursuant to the procedures provided by law,
at one or more sales, and at such time and place upon such
terms and after such notice thereof as may be required or
permitted by law; (b) institute proceedings for the complete
or partial foreclosure of this Mortgage; or (c) take such
steps to protect and enforce its rights whether by actionm,
suit or proceeding in equity or at law for the specific
performance of any covenant, condition or agreement in the
Note or in this Mortgage, (without being required to foreclose
this Mortgage) or in aid of the execution of any power herein
granted, or for any foreclosure hereunder, or for the
enforcement of any other appropriate legal or equitable remedy

or otherwise as Mortgagee shall elect.

6.1.5 Foreclosure and Private Sule. Sell the Mortgaged

Properiv, in whole or in part, (a) under the judgment or
decree of o court of competent jurisdiction, or (b) at public
auction (1f permitted by the laws of the jurisdiction in which
the Mortgagez Property is situated) in such manner, at such
time or times anid upon such terms as Mortgagee may determine,
or as provided rty law; and/or sell the Personalty and/or the
Fixtures, in whole sr in part, at one or more public or
private sales, in suzn manner, at such time or times and upon
such terms as Mortgages may determine, or as provided by law.

6.1.6 Receiver. Mcitgagee shall be entitled, as a
matter of strict right, asd without regard to the value or
occupancy of the security, or the solvency of the Mortgagor or
of any Guarantor, or the adeguacy of the Mortgaged Property as
gsecurity for the Note, to have a. raeceiver appointed to enter
upon and take possession of the Mrzigaged Property, collect
the Rents and profits therefrom and apply the same as the
court may direct such receiver to have all the rights and
powers permitted under the laws of thn State where the
Mortgaged Property is located. Mortgagor fereby waives any
requirements on the receiver or Mortgagee to nost any surety
or other bond. Mortgagee or the receiver may also take
possession of, and for these purposes use, ‘any and all
Perscnalty which is a part of the Mortgaged Propeity-and used
by Mortgagor in the rental or leasing thereof or ~any part
thereof. The expense {including the receiver's fees, counsel
fees, costs and agent's compensation) incurred pursuant o the
powers herein contained shall be secured by this Mortgage.
Mortgagee shall (after payment of all costs and expenses
incurred) apply such Rents, issues and profits recelved by it
on the Indebtedness in the order set forth in Section 6.8
hereof. The right to enter and take possession of the
Mortgaged Property, to manage and operate the same, and to
collect the Rents, issues and profits thereof, whether by
receiver or otherwise, shall be cumulative to any other right
or remedy hereunder or afforded by law, and may be exercised
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concurrently therewith or independently thereof. Mortgagee

shall be liable to account only for such Rents, issues and

profits actually received by Mortgagee.

6.1.7 With or without

notice, and without releasing Mortgagor from any Indebtedness
or Obligations, and without becoming a mortgagee in
possegsion, Mortgagee shall have the right to cure any breach
or default of Mortgagor and, in connection therewith, to enter
upon the Mortgaged Property and to do such acts and things as
Mortgagee deem necessary or desirable to protect the security
hereof including, but without limitation to appear in and
defend any action or proceeding purporting to affect the
security hereof or the rights or powers of Mortgagee
herevnder; to pay, purchase, contest or compromise any
encumbrance, charge, lien or claim of lien which, in the
judgment nf Mortgagee, 1is prior or superior hereto, the
judgment of tortgagee being conclusive as between the parties
hereto; to'cbtain insurance to pay any premiums or charges
with respect tz insurance required to be carried hereunder;
and to employ -cuunsel, accountants, contractors and other

appropriate persons to assist them.

6.1.8 Other. #uercise any other remedy specifically
granted under the othei Loan Documents or now or hereafter
existing in equity, at law, hy virtue of statute or otherwise,

including the rights described below.

6.2 Separate Sales. Any rea) estate or any interest or
estate therein sold pursuant to any writ of execution issued on a

judgment obtalned by virtue of the Note, this Mortgage or the other
Loan Documents, or pursuant to any other judicial proceadings under
this Mortgage or the other Loan Documen:s, -may be sold in one
parcel, as an entirety, or in such parcels, zui in such manner or
order as Mortgagee, in its sole diacretion, may #xlect.

6.3 Remedjes cCumulative and Concurrent. «Tae rights and

remedies of Mortgagee as provided in the Note, this Mortgage and in
the other Loan Documents shall be cumulative and concurieqgt and may
be pursued separately, successively or together against Mortgagor
or any Guarantor or against other obligors or against the liortgaged
Property, or any one or more of them, at the sole discretlon of
Mortgagee, and may be exercised as often as occasion therefor shall
arise. The failure to exercise any such right or remedy shall in
no event be construed as a waiver or release thereof, nor shall the
choice of one remedy be deemed an election of remedies to the

exclusion of other remedies.
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Neither Mortgagee's nor any
receiver's entry upon and taking possession of all or any part of

3 i

&.4

the Mortgaged Property, nor any collection of rents, Iissues,
profits, insurance proceeds, condemnation proceeds or damages,
other security or proceeds of other security, or other sums, nor
the application of any collected sum to any Indebtedness and
Obligations, nor the exercise of any other right or remedy by
Mortgagee or any receiver shall impair the status of the security,
or cure or waive any default or notica of default under thie
Mortgage, or nullify the effect of any nctice of default or sale or
prejudice Mortgagee in the exsrcise of any right or remedy, or be
construed as an affirmation by Mortgagee of any tenancy, lease or
option.or a subordination of the lien of this Mortgage,

6.5 ‘payment of Cogts,

Mortgagor a4rees to pay to Mortgagee immediately and without demand
all costs ard expenses incurred by Mortgagee in exercising the
remedies under tiie Note and other Loan Documents (including but
without limit, cevrt costs and reasonable attorneys' fees, whether
incurred in litiga*ion or not} with interest at the greater of
Defaulted Interest ‘Pate or the highest rate payable under any
Indehtedness and Oblications from the date of expenditure until
said sums have been paid, . Mortgagee shall be entitled to bid, at
the sale of the Mortgaged Mroperty held pursuant to the power of
sale granted herein or pursuant to any judicial foreclosure of this
instrument, the amount of said costs, expenses and interest in
addition to the amount of the othei Indebtedness and Okligations as

a credit bid, the egquivalent of cash.

6.6 Waiver of Redemption. Notice and Marshaling. Mortgagor

hereby waives and releases (a} any an¢ ull statutory or equitable
rights of redemption whether arising berorc or after the entry of
a Judgment for Foreclosure and Sale, (b) all benefit that might
accrue to Mortgagor and each Guarantor by viciwe of any present or
future law exempting the Mortgaged Property, oJr any part of the
proceeds arising from any sale thereof, from actachment, levy or
sale on execution, or providing for any appraisemaent, valuation,
stay of execution, exemption from civil process  moratorium,
redemption or extension of time for payment; 4~} unless
specifically required herein, all notices of Mortgagor's aafault or
of Mortgagee's election to exercise, or Mortgagee‘s ' actual
exercise, of any option or remedy under the Note or the other Loan
Documents; (d} any right to have the liens against Mortgaged
Property marshaled; and (e) the right te plead or assert any
statute of limitations as a defense or bar to the enforcement of

the Note or the other Loan Documents.

6.7 Power of Sale. Mortgagee acknowledges that a power of
sale provision is not currently enforceable under the Illinocis

Mortgage Foreclosure Act, 735 ILCS 5/15-1101 gf Bseq. (the
"Foreclosure Act"). Mortgagor acknowledges that in the event the
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Foreclosure Act is hereafter amended to permit the enforcement of
a power of sale provision (the "Amendment), such Amendment, to the
extent permitted by law, will be enforceable against the Mortgagor
and allow Mcrtgagee to proceed under the Amendment, so long as the
Event of Default under which Mortgagee is proceeding occurs on or
after the effective date of the Amendment. Whereupon, Mortgagee
may elact to sall the Mortgaged Propsrty by power of sale and, upon
such election, auch notice of Event of Dafault and election to sell
shall be given as shall be required by the Amendment. Thereafter,
upon the expiration of such time and the giving of such notice of
sale as may then be required by law, at the time and place
specified in the notice of sale, Mortgagee, or such selling officer
as reguiired or allowed by the Amendment, shall sell such property,
or any prirtion thereof specified by Mortgagee, at public auction to
the highes’ bidder for cash in lawful money of the United States.
Mortgagee .13y postpone the sale by public announcement thereof at
the time and place noticed therefor. 1If the Mortgaged Property
consists of sevsral lots, parcels or interests, Mortgagee may
designate the orider in which the same shall be offsred for sale or

sold.

6.8 Applicatiop ci rroceeds. The proceeds of any sale of all

or any portion of the Morigagyed Property and the amounts generated
by any holding, leasing, opzration or other use of the Mortgaged
Property shall be applied by Moitgagee in the following order:

{a) First, to the pafmant of reasonabhle costs and
expengses of taking possession ‘o the Mortgaged Property and of
holding, using, leasing, repairi ., improving and selling the
same (including, without 1limitztion, payment of any

Impesitions or other taxes):

(b) Second, to the extent allowed Ly law, to the payment
of attorneys' fees and other legal expenses, including
expenses and fees incurred on appeals and legal expenses and

fees of a receiver,

{(c} Third, to the payment of accrued and unge.t interest
on the Indebtedness; and

to the payment of the balance «f the

(d) Fourth,
shall be paid to the

Indebtedness. The balance, if any,
parties entitled to receive it.

6.9 Strict Performance. Any failure by Mortgagee to insist
upon strict performance by Mortgagor or Beneficiary of any of the

terms and provisions of this Mortgage or of the other Loan
Documents cr of the Note shall not be deemed to be a waiver of any
of the terms or provisions of this Mortgage or of the other Loan
Pocuments or the Note and Mortgagee and Mortgage shall have the
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right thereafter to insist upon strict performance by Mortgager or
Beneficiary of any and all of them.

6.10 No Condit Neither

Mortgagor nor any other person now or hereafter obligated for
payment of all or any part of the Indebtedness (including
Beneficiary and Guarantors) shall be relieved of such obligation by
reascn of the failure of Mortgagee to comply with any request of
Mortgagor, Beneficiary or Guarantor or of any other person so
obligated to take action to foreclose on this Mortgage or otherwise
enforce any provisions of this Mortgage and/or the other Loan
Documents, or by reason of the release, regardless of
consideration, of all or any part of the security held for the
Indaebtediizss, or by reason of any agreement or stipulation between
any subsequent owner of the Mortgaged Property and Mortgagee
extending tiia time of payment or modifying the terms of this
Mortgage and or the other Loan Documents without first having
obtained the ceoasant of Mortgagor, Beneficliary or Guarantor or such
other person; and_in the latter event Mortgagor, Beneficiary or
Guarantor and all such other persons shall continue to be liable to
make payment according to the terms of any such extension or
modification agreement, unless expressly released and discharged in

writing by Mortgagee.

6.11 Release of Collateiul. Mortgagee may release, regardless
of consideration, any par: of the security held for the
Indebtedness or Obligations without, as to the remainder of the
security, in any way impairing or/affecting the liens of the other
Loan Documents or their priority -over any subordinate lien.
Without affecting the 1liability ~of Mortgagor, Beneficiary,
Guarantor or any other person (except aay person expressly released
in writing) for payment of any Indebtednese secured hereby or for
performance of any Obligations containid herein, and without
affecting the rights of Mortgagee with respect to any security not
expressly released in writing, Mortgagee may,- 2t any time and from
time to time, either before or after maturity of the Mortgage Note,
and without notice or consent: (a) release any person liable for
payment of all or any part of the Indebtedness or fci performance
of any Obligations; (b) make any agreement extendinz che time or
otherwise altering terms of payment of all or any pact of the
Indebtedness, or modifying or waiving any Obligation, or
subordinating, modifying or otherwise dealing with the ajen or
charge hereof; (c) exercise or refrain from exercising or waive any
right Mortgagee may have; (d) accept additional security of any
kind; (e) release or otherwise deal with any property, real or
personal, securing the Indebtedness, including all or any part of

the Mortgaged Property.

6.12 Qther Cellateral. For payment of the Indebtedness,

Mortgagee may resort to any other security therefor held by
Mortgagee in such order and manner as Mortgagee may elect.

]

-2]1=-

W:\WP\FLK\LON [ELLO\MORTGAGE

SWsLrse




UNOFFICIAL COPY




UNOFFICIAL COPY

3

6.13 Discontinuance of Proceedings. In the event Mortgagee

shall have proceeded to enforce any rights under this Mortgage or
the other Loan Documents and such proceedings shall have been
discontinued or abandoned for any reason, then in every such cass
Mortgagor, Beneficlary and Mortgagee shall be restored to their
former positions and the rights, remedies and powers of Mortgagee
shall continue as if no such proceedings had been taken..

Article 7

CONDEMNATION

7.1 ~Condemnatien. To the extent of the outstanding
Indebtednass, Mortgagor hereby assigna, transfaers and seta over to
Mortgagee ul. rights of Mortgagor to any award or payment in
respect of (a) _.any taking of all or a portion of the Mortgaged
Property as a Tesult of, or by agreement in anticipation of, the
exercilse of the right of condemnation or eminent domain: (b) any
such taking of any appurtenances to the Mortgaged Property or of
vaults, areas or projections outside the boundaries of the
Mortgaged Property, o! righta in, under or above the alleys,
streets or avenues adjoining the Mortgaged Property, or rights and
benefits of light, air, view or accass to said alleys, streets, or
avenues or for the taking <f space or rights therein, below the
level of, or above the Mortgugez Property: and (¢) any damage to
the Mortgaged Property or any part thereof due to governmental
action, but not resulting in, & taking of any portion of the
Mortgaged Property, such as, without limitation, the changing of
the grade of any street adjacent "to. the Mortgaged Property.
Mortgagor hereby agrees to file and prorecute its claim or claims
for any such award or payment in good faitb-and with due diligence
and cause the same to be collected and pald over to Mortgagee, and
hereby irrevocably authorizes and empowers MNorigagee, In the name
of Mortgagor or otherwime, to collect and receipt for any such
award or payment and, in the event Mortgagor falls to act, or in
the event that an Event ¢f Default has occurred and is continuing,

to file and prosecute such claim or claims.

7.2 Application ©@f Proceeds. All proceeds received by
Mortgagee with respect to a taking of all or any part of the

Mortgaged Property or with respect to damage to all or any part of
the Mortgaged Property from governmental action not resulting in a
taking of the Mortgaged Property, shall be applied as follows, in

the order of priority indicated:

(a) To reimburse Mortgagee for all reasonable costs and
expenses, lncluding reasonable attorneys' fees incurred in
connection with collecting the said proceeds;

Sy
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(b} Te the payment of accrued and unpaid interest on the
Note;

(¢) To the prepayment of the unpaid principal of the
Note, without premium; and

(d) To the payment of the balance of the Indebtedness.
The balance, if any, will be paid to Mortgagor.

|

Article g
MISCELLANEQUS

8.1 (Forther Assurances. Mortgagor, upon the reasonable

request of Murtgagee, will execute, acknowledge and deliver such
further instruments (including, without 1limitation, financing
statements, esCcoppel certificates and declarations of no set-off)
and do such furthzr acts as may be necessary, desirable or proper
to carry out more 2ffectively the purpose of the other Loan
Documents, to facilitate the assignment or transfer of the Note and
the other Loan Documents, and to subject to the liens of the other
Loan Documents, any property intended by the terms therecf to be
covered thereby, and any renewals, additions, substitutions,
replacements or betterments ti:zreto. Upon any failure by Mortgagor
to execute and deliver such inastruments, certificates and other
documents on or before five (5) _days after receipt of written
request therefor, Mortgagee may hLaxa, execute and record any and
all such instruments, certificates -and Mortgagor Iirrevocably
appoints Mortgagee the agent and attorpuy-in-fact of Mortgagor to

do so.

8.2 Recording and Filing. Mortgagor, at its expense, will

cause the other Loan Documents, all supplemancs thereto and any
financing statements at all times to be recorded and filed and
re~recorded and re-filed in such manner and in such places as
Mortgagee shall reasonably request, and will -pay all such
recording, filing, re~recording and re-filing taxes, fees, and other

charges.

8.3 Notice. All notices, demands, requests and —other
communications required under the other Loan Documents and tha Note
shall be in writing and shall be deemed to have been properly given
if sent by U. S. certified or registered mall, postage prepaid, or
personal delivery, addressed to the party for whom it is intended
at the Mortgagor's Address or the Mortgagee's Address, as the case
may be. Any party may designate a change of address by written
notice to the other, given at least ten (10) days before such

change of address is to become effective.
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8.4 Mortgagee's Right tgo Perform the Qbligations. If
Mortgagor shall ¢fail to make any payment or perform any act
required by this Mortgaga ar the other lLoan Decuments, then, at any
time thereafter, upon reasocnable prior notice to or demand upon
Mortgagor and without waiving or releasing any obligation or
default, Mortgagee may make such payment or perform such act for
the account af and at the expense of Mortgagor, and shall have the
right to enter the Mortgaged Property for such purpose and to take
all such action thereon and with respect to the Mortgaged Property
as may be necessary or appropriate for such purpose. All sums sO
paid by Mortgagee, and all costs and expenses, including, without
limitation, reasonable attorneys' fees and expenses so lncurred
togethar with interest therecon at the Defaulted Interest Rate, from
the date <f payment or incurring, shall constitute additions to the
Indebtednisa secured by the other Loan Documents, and shall be paid
by Mortgager ¢o Mortgagee, on demand. If Mortgagee shall elect to
pay any Impoeition, Mortgagee may do so in reliance on any bill,
statement or ‘azressment procured from the appropriate public
office, without inquiring into the accuracy thereof or into the
validity of such Imposition. Mortgager shall indemnify Mortgagee
for all losses and expenses, including reasonable attorneys' fees,
incurred by reason of any acts performed by Mortgagee pursuant to
the provigions of thls fapsection 8.4 or by reason of the other
Loan Documents, and any iunids expended by Mortgagee to which it
shall be entitled to be indem:.ified, together with interest thereon
at the Defaulted Interest Rate fiom the date of such expenditures,
shall constitute additions to tle Yndebtedness and shall be secured
by the other Loan Docurments and _shall be paid by Mortgager to

Mortgagee upon demand.

8.5 Covepant 3. All covenants contained
in this Mortgage and in the other Loan Docviaents shall run with the

Mortgaged Property.

8.6 Severabjlity. In case any one or mora of the Obligations
shall be invalid, illegal or unenforceable in arv respect, the

validity of the Note, this Mortgage, and the other Loan Documents
and remaining Obligations shall be in no way affected, prejudiced

or disturbed thereby.

8.7 Modification. This Mortgage and the other Loan Mosuments
and the terms of each of them may not be changed, waived,
discharged or terminated orally, but only by an instrument or
instruments in writing signed by the party against which
enforcement of the change, wailver, dizcharge or termination is

asserted.

8.8 Agsumptien. The loan evidenced by the Note and secured
by this Mortgage and the other Loan Documents is personal to
Mortgagor, and Mortgagee made such loan to Mortgagor based upon the
credit of Mortgagor, Beneficiary and Guarantor and Mortgagee's
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judgment of the ability of Mortgagor, Beneficiary or Guarantor to
repay the entire Indebtedness and theresfore this Mortgage m2y not
be assumed by any subsequent holder of an interest in the Mortgaged
Property without Mortgagee's prior written consent. This Section
8.8 does not limit the effect and generality of Section 5.9 hereocf.
Mortgagor shall notify Mortgagee promptly in writing of any
transaction or event described in Section 5.9 hereof.

8.9 Tax op Indebtedness or Mortgage. In the avent of the
passage, after the date of this Mortgage, of any law deducting from

the value of land for the purposes of taxation, any lien thereon,
or imposing upon Mortgagee the obligation to pay the whole, or any
part, rf, the taxes or assessments or charges or liens herein
required %o be paid by Mortgagor, or changing in any way the laws
relating %o the taxation of mortgages or debts as to affect the
Mortgage or ihe Indebtedness, the entire unpald balance of the
Indebtedness 3hall, at the option of Mortgagee, after ten (10) days
written notice’ ta Mortgagor, become due and payable; providead,
however, that if, in the opinion of Mortgagee's counsel, it shall
be lawful for Mortgegor to pay such taxes, assessments, or charges,
or to reimburse Morigagee therefor, then there shall be no such
acceleration of the tirme for payment of the unpaid balance of the
Indebtedness if a ‘“mztually satisfactory agreement for
reimbursement, in writing, is executed by Mortgagor and delivered

to Mortgagee within the aforesaid period.

8.10 Maximum Rate of Interast. Notwithstanding any provision

in this Mortgage, or in any instrument now or hereafter relating to
or securing the Indebtedness eviderncszd by the Note, this Mortgage
or the other Loan Documents the total liability for payments of

interest and payments in the nature of !ncerest, including, without

limitation, all charges, fees, exactions, ~2r other sums which may

at any time be deemed to be interest, shall not exceed the limit
imposed by applicable usury laws. In the even’.,the total liability
for payments of interest and payments in the riature of interest,
including without limitation, all charges, fees, axactions or other
sums which may at any time be deemed to be interest, shall, for any
reason whatsoever, result in an effective rate of interest, which
for any month or other interest payment period exceeds the limit
imposed by the applicable usury laws, all sums in excess of those
lawfully collectible as interest for the period in question shall,
without further agreement or notice by, between, or to any party
hereto, be applied to the reduction of the Indebtedness immediately
upon receipt of such sums by Mortgagee, with the same force and
effect as though Mortgagor, Beneficlary and/or Guarantor had
specifically designated such excess sums to be so applied to the
reduction of the Indebtedness and Mortgagee had agreed to accept
such sums as a premium~free payment of the Indebtedness, provided,
however, that Mortgagee may, at any time and from time to time,
elect, by notice in writing to Mortgagor, to waive, reduce, or
limit the collection of any sums {or refund to Mortgagor any sums
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collected) in excess of those lawfully collectible as interest

rather than accept such sums as a prepayment of the Indebtedness.

8.11 Survival of Warranties and Covepants. The warranties,

representations, covenants and agreements set forth in this
Mortgage and the other Loan Documents and Note shall survive the
making of the loan and the execution and delivery of the Note, and

shall continue in full force and effect until the Indebtedness
shall have been paid in full, except such obligations as specified
in Section 4.10 hereof which shall survive.

B.12 Applicable Law. This Mortgage and the other Loan
Documerit3 shall be governed by and construed according to the laws

of the Srate of Illinois.

8.13 Torn_ Expenses. Mortgagor shall pay all costs and
expenses in connection with the preparation, execution, delivaery
and performance. »f this Mortgage and the other Loan Documents,
including (but nst limited to) fees and disbursements of its and
Mortgagee's counsel, recording costs and axpensas, convayance fee,
documentary stamp, ircangible and other taxes, surveys, appraisals
and policies of title/ irsurance, physical damage insurance, and
liability insurance.

8.14 Tax and Insuranys  ESCLow. Mortgagor shall pay to
Mortgagee on each of the monthly due dates of payments, as set
forth in the Note, an amount equal to one-twelfth of the annual (i)
Impositions and (ii) insurance premiums for such insurance as is
required hereunder. Mortgagor shali also pay into such account
such additional amounts, to be determined by Mortgagee from time to
time, as will provide a sufficient funa, at least 30 days prior to
the due dates of the next instalment o¢{ such Impositions and
premiums, for payment of such Impositionz sid premiums so as to
realize the maximum discounts permitted by law. Amounts held
hereunder by Mortgagee shall be non-interest. bzaring and may be
commingled with Mortgagee's other funds., Upon assignment of this
Mortgage, Mortgagee shall have the right to pay ovar the balance of
such amounts then in its possession to the assignee and Mortgagee
shall thereupon be completely released from all liarility with
respect to such amounts. Upon full payment. of the Indebtedness,
or, at the election of Mortgagee at any prior time, the kalance of
such amounts shall be paid over to Mortgagor and no other party
shall have any right or claim thereto. Amounts held by Mortgagee
pursuant to this Section 8.14 shall (a) be made available to
Mortgagor in sufficient time to allow Mortgagor to satisfy
Mortgagor's obligations under this Mortgage and the other Loan
Documents to pay Impositions and required insurance premiunms,
within the maximum discount period, where applicable and (b) not
bear interest.
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B.15 No Representations bv Mortgagea. By accepting or

approving anything required to he ohserved, performed or fulfilled
or to be given to Mortgagee, pursuant to this Mortgage or the other
Loan Documents, including (but not limited to) any officer's
certificate, survey, appraisal or insurance policy, Mortgagee shall
not be deemed to have warranted or represented the sufficiency,
legality, effectiveness or legal effect of, the same, or of any
term, provision or cendition thereof, and such acceptance or
approval thereof shall not be or constitute any warranty or

representation with respect thereto by Mortgagea.

8.16 Headings. The article headings and the section and
subsectjcn captions are inserted for convenience or reference only
and shall in no way alter or modify the text of such articles,

sections ‘a;id subsections.

8.17 Courczrparts. This Mortgage may be executed in
counterparts, anudg-all sald counterparts when taken together shall

constitute one and_the same Mortgage.

B.18 Revelving 2ridit Loan. This Mortgage is gliven, in part,

to secure a revolving credit loan and shall secure not only
presently existing indeLterdness under such Loan Documents, but also
future advances, whether svih advances are obligatory or to be made
at the option of the Mortgagz or Heolder or otherwise, as are made
within twenty (20) years from the date hereof, to the same extent
as {f such future advances were made on the date of the execution
of this Mortgage, although there may be no advance made at the time
of execution of this Mortgage ard-  although there may be no
indebtedness secured hereby outstandiiio at the time any advance is
made, The lien of this Mortgage eaull be valid as to all
indebtedness secured hereby, including ruture advances, from the
time of its filing for record in the rezorder's office of the
county in which the Mortgage Property is locatrd. The total amount
of indebtedness secured hereby may increase or decrease from time
to time, but the total unpaid principal balance ¢f indebtedness
secured hereby (including disbursements that the Mcrtgagee, may,
but shall not be obligated to, make under this Mortgege, the Loan
Documents, or any other document with respect theretc) ‘et any one
time outstanding may be substantially less but shall not exzeed Two
Million and No/100 Dollars ($2,000,000), plus interest theracn, and
any disbursements made for payment of taxes, special assessnants,
or insurance on the Mortgaged Property and interest on such
disbursements, and all disbursements by Mortgagee pursuant to 735
ILCS 5/15-1301(b)(5) (all such indebtedness being hereinafter
referred to as the maximum amount secured hereby). This Mortgage
shall be valid and have priority to the extent of the maximunm
amount secured hereby over all subsequent liens and encumbrances,
including statutory liens, excepting solely taxes and assessments
levied on the Real Estate given priority by law.

e i

WiAWPAFLKALONIEL LOVMORTGAGE

[

N S AEN'S




UNOFFICIAL COPY




UNOFFICIAL COPY

FR

8.19 Trustee Exculpation. This Mortgage and Assignment of

Rents and Leases and Security Agreement is executed by the Trustee,
not personally but solely as Trustee as aforesaid, in the exercise
of the power and authority conferred upon and vested in it as such
Trustee, and it is expressly understood and agreed that nothing in
thigs Mortgage and Assignment of Rents and Leases and Security
Agreement shall be construed as creating any liability on such
Trustee perscnally to perform any express or implied covenant,
condition or obligation under this Mortgage and Assignment of Rents
and Leases and Security Agreement, all such liability, if any,
being expressly waived by every person or entity now or hereafter
claiminc any right, title or interest under thls Mortgage and

Assignmért of Rents and Leases and Security Agrsement.

Notwithstapr3ding the foregoing, the Mortgagee shall not be precluded
(a) Jezavering any condemnation awards or insurance proceeds
attributable ‘tu.the Mortgaged Property: (b) recovering any tenant
security deposits, advance or pre-paid rents; {c) enforcing the
personal liability of Beneficiary, as co-maker of the Note, of the
payment of the Note &énd performance of the Loan Documents; and/or
{d) enforcing the personal liability of any guarantor of the Note

and the Loan Documents

IN WITNESS WHEREOF, Moltgagor has executed this Mortgage as of
the date firgt above writtend

from:

Standard Bank and Trust Company,
not individually, as Trustee under
Trust Agreement dated March 21, 1989

and known as Trj’f No. 3749 (rﬂ,m

Dﬁuﬁ& #EQW\- (SEAL) Attest: \_,\., *"‘*’“\‘3\)
ItsDénan Diviero, A.1.0.

B_ Q;ette W. Scanlan AVP & T.O.

-28-
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2 CINOWLEDGMENT
STATE OF ILLINOIS )
) 88.
COUNTY OF COOK )
On May 2z, 1 '~ »efor= me, the undersigned, a Notary Public
in and for the c¢-- 4 'd stnte aforesaid, personally appeared
Briggetite W. Scanlun AVi » a1 Noma Diviero, A.1.0. , personally knaown to
me (or proved to -~ va pagls of satisfactory evidence) to be
the pexsons whe e ¢~ .~ within instrument as the
AVP & T.0, 2ind A . , respectively, on behalf of
Standard 8ank an” - . rpany, not individually but as Trustee

under a Truvst Ay:s .. :. ..t ad March 21, 1989 and known as Trust No.
3749 (the "Trust') the . .stee therein named and acknowledged to me
that the executiion thereof was the free and voluntary act and dsed
of said Trust for the uses and purposes therein mentioned, and
acknowledged to me chat such Trust executed the within instrument
pursuant to its by-izws or & resclution of its Board of Directors
ani a Letter of Direction from the party holding power of direction
under the Trust Agreement,

WITNESS my hand and ofiicial sgeal.

s - - A A g ("7 Lt -
(SEAL) OFFICIAL SEAL  § W eagnr (A
S“fﬂfﬂ": A. KROLIK 4 Fotary Public in and for the
Ty Fuhte, Mlate 01 TR0 Stata of _lllinois

U
(R LVEANETINERI TN PN TN S MU P

My commisgion expires:
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EXHIBIT A
Legal Description

THE SOUTH 10 ACRES OF THE NORTH 30 ACRES OF THE SOUTHEAST QUARTER
OF THE NORTHEAST QUARTER OF SECTION 29, TOWNSHIP 36 NORTH, RANGE
12, EAST OF THE THIRD PRINCIPAL MERIDIAN, COOK COUNTY, ILLINOCIS

P.I. $#2%-29-203-003~0000

Rustic View Subdivision

Commonly knrvn as:
Orland Park, IL
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EXHIBIT B

Personalty
(a) All apparatus, machinery, devices, fixtures,
communication devices, aystems and equipment, fittings,

appurtenances, equipment, appliances, turniture, furnishings,
appointmerts, accessories, landscaping, plants and all other items
of personal property now or hereafter acquired by Mortgagor, or in
which Mortgagor may now or hereafter have any interest whatsocever,
and used in the operation or maintenance of the Mortgaged Property
and anv other real property hereafter subject to the lien of the
Mortgage or any business or operation conducted thereon, All
fixtures zni equipment now or hereafter installed for use in the
operation rt) the buildings, structures and improvements now or
hereafter on the Property and any other real Mortgaged Property
hereafter subjzck to the lien of the Mortgage, and the machinery,
appliances, fixtures and equipment pertaining thereto.

{(b) Any and a1 goods, tangible and intangible, personal
property of any kind, ‘nsture or description (including without
limitation, any and ail <ontract rights, franchises, licenses,
permits, documents, instruments and general intangibles) of
Mortgagor, whether now owned or hereafter acquired, or in which
Mortgagor now has or shall heresfter acquire any right, title or
interest whatsocever and any and all replacements and substitutions
thereof or therefor, arising from oz out of the Mortgaged Property
and any other real property hereafcer subject to the lien of the

Mortgage;

(c) Any and all additions and accessories to all of the
foregoing and any and all proceeds, renawals, replacements and

substitutions of all of the foregoing.
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EXHIBIT B ,
Permitted Exceptions

General real estate taxes for the second inatallment of 1994
and subsequent installments.

Covenants and restrictions containad in deed from Frederick H.
Bartlett, as Trustee, to Jullian Saj dated February 28, 1942
and recorded March 14, 1542 as Document No. 12856435 relating
to the character of buildings to be erected on the land.

Riglits of the public, the State of Illinois and the Village of
Orlard Park in and to so much of the land as opened by the
highway commissioners pursuant to petition and survey as per
order ciitared by the Commisgioners of Highways for the Town of
Orland cn January 13, 1951 along the west line of the land.

Rights of tlhie public, the State of Illinois and the Village of
orland Park in aad to so much of the land as opened by the
highway commissionsrs pursuant to petition and survey as per
order entered by the highway commissioners of the Town of
Oorland on February 17, 1952 along the east line of the land.

Permissible Exceptions

The following title exceptions will be permissible exceptions

to title as long as they are supjact to and subordinated to the

Mortgage and appear only on Schedui2 B,

Part II of the Title

Policy:

ll

Trust Deed dated August 25, 1993 and recorded October 27, 1593
as Document No. 93865363 made by Franx-Luniello to Jim Spicer,

as Trustee.

Trust Deed dated April 7, 1994 and recorded April 18, 1994 as
Document No. 94344618 made by Frank and Tessle Toniello, his
wive, as beneficiaries of Standard Bank and Trust Company of
Hickory Hills, as Trustee under Trust Agreen=nt dated
March 21, 1989, known as Trust Number 3749 to Q.T.S., Inc., as

Trustee.
Assignment recorded April 18, 1934 as Document 54344617 made
by Frank Lonielle and Tessie Loniello, his wife to Q.T.S8.,
Inc.

Proceeding pending in the Circuit Court of Cook County,

Illinois as Case Number 94CH003130 filed April 6, 1994 by
Frank Fabiano and Dennis Motyka againat Frank J. Loniello for

Complaint filed for injunction.

-32-

WiANPAFLKALONI ELLO\MORTGAGE

S9SLse




UNOFFICIAL COPY




