UNOFFICIAL COPY

DEPT-01 RECORLIMG $95.00
. TH0012 TRAN 03BS 04/10/96 10:19:00
4620 2 CG 96439781

CODK COUNTY RECORDER

KEEBLER COMPANY
Mortgagor TA #

RECORD AND RETURN TC:
to TITLE ASSOCIATES INC.
430 PARK AVENUE
THE BAN{ OF NOVYVA SCOTIA, NEW YORK,NY 10022
a Canadiar_chartered bank, ATT: L.E. BOES
as Adminisirative Agent,

Mortygagee

MORTGAGE
AND SECURITY AGREEMENT

B AR

I ] "
\‘[’ ‘l’:"}z\g/
{
This instrument affscts

certain real and personal property
located in Cock County,
State of Illinois.

]
Dated as of Juae i , 19986

This instrument was prepared by the above-named attorney.

Mayer, Brown & Platt
1675 Broadway
New York, New York 10019
Attention: Richard P. Spinelli, Esq.

Notice: This instrument contains inter alia obligations which may provide
for:

(a) a variable rate of interest and/or

future and/or revolving credit advances or readvances, which
when made, shall have the same priority as advances or
readvances made on the date hereof whether or not (i} any
advances or readvances were made con the date hereof and (ii)
any indebtedness ig ocutstanding at the time any advance or re-
advance is made.

Notwithstanding anything to the contrary contained herein, the

maximum principal indebtedness secured under any contingency by this
inatrument shall in no event exceed $1,000,000,000.

BOX 333-CT
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MORTGAGE
AND SECURITY AGREEMENT

This MORTGAGE AND SECURITY AGREEMENT, dated as of June_Y,
1996 (this "Mortgage"}, made by Keebler Company, a Delaware
corporation, as mortgagor (the "Mortgagor"), having an address at
677 Larch Avenue, Elmhurst, Illinois 60126, to The Bank of Nova
Scotia, having an addregs at One Liberty Plaza, New York, New
York 10006, as administrative agent for the Lenders and the
Isguer (as such terms are hereinafter defined) under the Credit
Agreement referrad to below i(together with its successors and
assigng from time to time acting as agent under such Credit
Agreemenr, the "Mortgagee'}.

WITNESSETH THAT:

=N

WHEREAS, the Msytgagor is on the date of deiivery hereof the
owner of fee title to'the parcel or parcels of land described in
Schedule 1 hereto (the ~Land") and of the Improvements {such term
and other capitalized cerms used in this Mortgage having the
regpective meanings specified or referred to in Article IV);

WHEREAS, pursuant to the terms, conditions and provisions of
an Amended and Restated Credit Agreement, dated as of the date
herecf {as amended, supplementea/ amended and restated or
otherwise modified from time to tirme, the "Credit Agreement"),
among Keebler Holding Corp., a Delawarz corporation (as the
surviving corporation of the merger of Keebler Acquisition Corp.
with and into UB Investments US Inc., ‘& Delaware corporation, the
"Borrower"), the financial institutions aB are, or may from time
to time become, parties thereto (the "Lendexrs"), certain
firancial institutions as the Co-Agents and the-Mortgagee, as
Administrative Agent, the Lenders and the Issuer have agreed to
extend Commitments to make Loans to and issue Lettera of Credit
for the account of the Borrower (as such terms are dcidined in the
Credit Agreement), which Loans and Letters of Credit may have a
maximum aggregate principal amount at any one time outaranding of
Four Hundred Forty Seven Million Eight Hundred Seventy [ive
Thousand Dollars ($447,87S,000);

WHEREAS, the Term Loans {as defined in the Credit Agreement)
shall consist of (i) Term-A Loang in a maximum aggregate
principal amount not to exceed One Hundred Thirty Eight Million
Cne Hundred Twenty Five Thousand Dollars {($138,125,000}; having a
Stated Maturity Date of January 31, 2002, (ii) Term-B Leans (as
defined in the Credit Agreement) in a maximum aggregate principal
amount nct to exceed Eighty Nine Million Eight Hundred Fifty
Thousand Dollars ($89,850,000) having a Stated Maturity Date of
July 31, 2003, and (iii) Term-C Loang in a maximum aggregate
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principal amount not to exceed Sixty Four Million Nine Hundred
Thougand Dollars ($64,900,000) having a Stated Maturity Date of
July 31, 2004;

WHEREAS, the Revolving Loans shall consist of Revolving
Leans in a maximum aggregate princinal amount {together with all
Swing Line Loans and Letter of Credit Outstandings) not to exceed
One Hundred Fifty Five Million Dollars ($155,000,000) having a
Stated Maturity Date of January 31, 2002;

WHEREAS, the Swing Line Loans shall consist of Swing Line
Loans in a maximum aggregate stated amount at any one time
out=tanding not to exceed Twenty Million Dollars ($2C,000,000}
having sceted maturity dates no later than January 31, 2002;
provided, ‘that the aggregate outstanding principal amount of
Revolving weans, Swing Line Loans and Letter of Credit
Outstandings ar any time shall not exceed One Hundred Fifty Five
Million Dollars< {5155,000,000) ;

WHEREAS, the Lethers of Credit shall consist of Letters of
Credit which will be issued by the Issuer in a maximum aggregate
stated amount at any oae time outstanding not to exceed Forty
Five Million Dollars ($45.,2300,000); provideqd, that the aggregate
outstanding principal amount Of Revolving Loang, Swing Line Loans
and Letter of Credit Outstaiings at any time shall not exceed
One Hundred Fifty Five Million/Dollars {$155,000,000);

WHEREAS, the Mortgagor, a wholly-owned subsidiary of
Borrower, will derive substantial didect and indirect benefits
from the consummation of the transactions described in the Credit
Agreement and from the Loans, and in censideration of such
benefits and as a material inducement for the Lenders to enter
into the Credit Agreement, the Mortgagor has agreed to guarantee
the payment and performance of the Obligationg {as defined in the
Credit Agreement) of Berrower pursuant to that /cextain Subsidiary
Guaranty executed by the Mcrtgagor on January 26, 1996;

WHEREAS, as a material inducement for the Lenders . to enter
into the Credit Agreement and to secure the Mortgagor’e
obligations as a guarantor under the Subsidiary Guaranty, ‘the
Mortgagor has duly authorized the execution. delivery ana
performance of this Mortgage.

GRANT:

NOW, THLREFORE, for and in consideration of the premises,
and of the mutual covenants herein contained, and in order to
gecure the full, timely and proper performance of and compliance
with each and every one of the Obligations, the Mortgagor hereby
irrevocably grants, bargains, sells, mortgages, warrants, aliens,
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H demigses, releases, hypothecates, pledges, assigns, transfers and
j conveys to the Mortgagee and its successors and assigns, forever,
i all of its right, title and interest in the follewing (the

i "Collateral”) :

: {a) Real Estate. All of the Land and all additional
- lands and estates therein now owned or hereafter acquired by
the Mortgagor for use orvr development with the Land or any
portion theveof, together with all and singular the
tenements, rights. easements, hereditaments, rights cf way,
» privileges, liberties, appendageg and appurtenances now or
hereafter belonging or in anywise pertaining tc the Land and
such additional lands and estates therein (including,
without limitation, all rights relating to storm and
sanicaery sewer, water, gas, electric, railway and telephone
gervices); all development righes, air rightsa, riparian
rights, (water, water rights, water stock, all rights in, to
and with respect to any and all oil, gas, coal, minerals and
other substsrnces of any kind or character underlying or
relating to the)lLand and such additional lands and estates
therein and any- iuterest therein; al. estate, claim, demand,
right, title or ijiterest of the Mortgagor in and to any
street, road, highwiy cr alley, vacated or other, adjoining
the Land or any part ‘hereof and such additicnal lands and
egstates therein; all sciips and gores belonging, adjacent or
pertaining to the Land or such additicnal lands and estates;
and any after-acquired title tc any of the foregoing (herein
collectively called the "Real Egtate”);

oy

vl {b) Improvements. All buildings, structures and other
improvements and any additions and =z2lterations thereto or
replacements thereof, now or hereafter built, constructed or
located upon the Real Estate; and ali furnishings, fixtures,
fittings, appliances, apparatus, equipmzn:, manufacturing
equipment, machirery, building and construccion materials
and other articles of every kind and nature whatsocever and
all replacements thereof, now or hereafter affixcd or
attached to, placed upon or used in any way in connection
with the complete and comfortable use, enjoyment,
occupation, operation, development and/or maintenancze of the
Real Estate or such buildings, structures and other
improvements, including, but not limiced to, partitiocns
furnaces, boilers, oil burners, radiators and piping,
plumbing and bathroom fixtures, refrigeration, heating,
ventilating, air conditioning and sprinkler systems, other
fire prevention and extinguishing apparatus and materials,
vacuum cleaning systems, gas and electric fixtures,
incinerators, compactors, elevators, engines, motors,
generators and all other articles of property which are
considered fixtures under appiicable law {such buildings, '
structures and other improvements and such other property

-3
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are herein collectively referred to as the "Improvements";
the Real Estate and the Improvements are herein collectively
referred to as the "Property");

(c) Goods. All building materials, goods,
construction materials, appliances (including, without
limitation, stoves, ranges, ovens, disposals, refrigerators,
water fountains and coolers, fans, heaters, dishwashers,
clothes washers and dryers, water heaters, hood and fan
combinations, kitchen equipment, laundry equipment, kitchen
cabinets and other similar equipment), stocks, beds,
moltresges, bedding and linens, supplies, blinds, window
shaues, drapes, carpets, floor coverings, manufacturing
equipment and machinery, office equipment, growing plants
and shivbberies, control devices, equipment (including
window ¢leaning, building cleaning, gwimming pool,
recreatiorial, monitoring, garbage, pest control and other
equipment ) ‘motor vehicles, tocls, furnishings, furniture,
lighting, non-structural additions to the Real Estate and
Improvements and all other tangible property of any kind or
character, together with all replacements thereof, now or
hereafter located en-or in or used or useful in connection
with the complete and comfortable use, enjoyment,
occupation, operation,-development and/cr maintenance of the
Property, whether or not lecated on or in the Property or
located elsewhere for purposes of storage, fabrication or
otherwise (herein collectively referred to as the "Goods");

{d) Intangibieg. All gocdvill, trademarks, trade
names, option rights, purchase ccnlracts, books and records
and genersl intangibles of the Mortgegor relating to the
Property and all accounts, contract rights, instruments,
chattel paper and other rights of the HMurtgagor for the
payment of money for property sold or leni,  for services
rendered, for money lent, cor for advances ‘or ‘depogitg made,
and any other intangible property of the Mortgagor relating
to the Property (herein collectively referred to as the

"Intangibles™) ;

(e} Leases. All rights of the Mortgagor in, co _and
under all leases, licenses, occupancy agreements,
concescsions and other arrangements, cral or written, now
existing or hereafter entered into, whereby any Person
agrees to pay money or any other ¢onsideration for the use,
possession or occupancy of, or any estate in, the Property
or any portion thereof or interest therein (herein
collectively referred to as the "Leaseg"), and the right,
upon the occurrence and during the continuance of any Event
of Default hereunder, after notice to the Mortgagor, to
receive and zollect the Rents (as hereinafter defined) paid
or payable thereunder;
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(f) Plans. All rights of the Mortgagor in and to all
plans and specifications, designs, drawings and other
information, materials and matters heretofore or hereafter
nrepared relating to the Improvements or any construction on
the Real Estate (herein collectively referred to as the
"pPlang”);

{g} Permits. All rights of the Mortgagor in, to and
under all permits, franchises, licenses, approvals and other
authorizations respecting the use, occupation and operation
of the Property and every part thereof and respecting any
business or other activity conducted on or from the
Pioperty, and any product or proceed thereof or therefrom,
including, without limitation, all bhuilding permits,
certificares of occupancy and other licenses, permits and
approia.s issued by governmental authorities having
jurisdiCeisn (herein collectively called the "Rermitg");

(h) Leases of Furniture, Furnishings and Eguipment.
All right, titie and interest of the Mortgagor as lessee in,
to and under amny leases of furniture, furnishings and
equipment now or heneafter installed in or at any time used
in connection witl-the Property;

(1) Rents. All <ents, issues, profits, royalties,
avails, income and other bepefits derived or owned, directly
or indirectly, by the Morigagor from the Property,
including, without limitation,. all rents and other
consideration payable by tenaats, claims against guarantors,
and any cash or other securities /deposited to secure
performance by tenants, under the Leases (herein
collectively referred to as "Rentsg”):

(3) Proceeds. All proceeds of the conversion,
voluntary or involuntary of any of the foregoing into cash
or liquidated claimg, including, without limitatioen,
Casualty Proceeds {(herein collectively refexx=d to as
nproceeds"), subject to the provisions relating tuv insurance
generally set forth below; and

tk} Other Property. All other preoperty and rignts of
the Mortgagor of every kind and character relating tc.the
Property, @nd all proceeds and products of any of the
foregoing;

AND, without limiting any of the other provisions of this
Mortgage, the Mortgagor expressly grants to the Mortgagee, as
secured party, a security interest in all of theose vortions of
the Collateral which are or may be subject to the State Uniform
Commercial Code provigions applicable to gecured transactions;

s
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TO HAVE AND TO HCLD the Collateral unto the Mortgagee, its
successors and assigns, forever,

FPURTHER to secure the full, timely and proper payment,
performance of and compliance with the Obligations, the Mortgagor
hereby covenants and agrees with and warrants to the Mortgagee as
follows:

ARTICLE I

COVENANTS AND AGREEMENTS OF THE MORTGAGOR

SECTION 1.1. Payment, Performance of, and Compliance with
ligaticas. The Mortgagor agrees that:

e

{a’ Uit will duly and punctually pay, perform and
comply wiih each of the Obligations; and

(b) whep and as due and payable from time to time in
accordance witii Che terms hereof, it will pay, comply with
and perform, or cause payment of, compliance with and to be
performed, all other-duties and obligations hereunder.

Notwithstanding anytiiing to the contrary herein contained,
the maximum amount of Obligaticomz secured hereby shall nct exceed
One Billion Dollars ($1,000,000,000).

SECTION 1.2. Title tg Collateral, etc. The Mortgagor
represents and warrants to and covenanca with the Mortgagee that:

{a} as of the date hereof and 2c-all times hereafter y
while this Mecrtgage is cutstanding, the Mertgagor (1) is and :
shall be the owner of the legal and benzficial title to the
Property and to all other property included in the
Collateral, except to the extent the same is disposed of in
a transaction permitted by the Credit Agreement and (2} has
and shall have good and marketable title in fee simple
absolute to the Property, subject in each case wily - to this
Mortgage, any encumbrances expressly permitted undex the
Credit Agreement, and the encumbrances set forth in
Schedule 2 hereto (collectively, the "Permitted
Encumbrances") ;

(b) the Mortgagor has good and lawful right, power and
authority to execute this Mortgage and to convey, transfer,
assign, mortgage and yrant a security intevest in the

Collateral, all as provided herein;
(¢} this Mortgage has been duly executed, acknowledged §
jut

and delivered on behalf of the Mortgagor, all consents and
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other actions required to be taken by the officers,
directors, shareholders and partners, as the casge may be, of
the Mortgagor have been duly and fully given and performed
and this Mortgage constitutes the legal, valid and binding
obligation of the Mortgagor, enforceable against the
Mortgagor in accordance with its terms, subject to the
effects of bankruptcy, insolvency, fraudulent conveyance,
reorganization, moratoriun and other similar laws relating
to or affecting creditors’ rights generally. general
equitable principles (whether considered in a proceeding in
equity or at law) and an implied covenant of good faith and

fair dealing; and

(d) the Mortgagor, at its expense, will warrant and
defenhd the Mortgagee and any purchaser under the power of
sale hexein or at any foreclosure sale such title to the
Collaterai-and the first mortgage lien and first priority
perfected security interest of this Mortgage thereon and
therein against all claims and demands and will maintain,
preserve and protect such lien and security interest and
will keep this Moxtgage a valid, direct first mortgage lien
of record or and a first priority perfected security
interest in the Colla:eral, subject only to the Permitted
Encumbrances.

SECTION 1.3. Title Insurance.

SECTION 1.3.1. Title Insurance Pelicy. Concurrently with
the execution and delivery of this Moitgage, the Mortgagor, at
itg expense, has obtained and delivered to the Mortgagee a loan
policy or policies of title insurance in an amount satisfactory
tc the Mortgagee naming the Mortgagee as L‘he insured, insuring
the title tc and the first mortgage lien of /thia Mortgage on the
Property with endorsements requested by the Murtgagee. The
Mortgagor has duly paid in full all premiums ari-other charges
due in connection with the issuance of such policy,or policies of

title insurance.

SECTION 1.3.2. Title Insurance Proceeds. All procleeds
received by and payable to the Mortgagee for any loss under the
loan policy or policies of title insurance delivered to the
Mortgagee pursuant to Section 1.3.1, or under any policy or
policies of title insurance deliver:d to the Mortgagee in
substitution therefor or replacement thereof, shall be the
property of the Mortgagee ana shall be applied by the Mortgagee
in accordance with the provisions of Section 2.3.

SECTION 1.4. Recordation. The Mortgagor, at its expense,
will at all times cause this Mortgage and any instruments
amendatory hereof or supplemental hereto and any instruments of
assignment herecf or thereof {(and any appropriate financing
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statements or other instruments and continuations thereof), and
each other instrument delivered in connection with the Credit
Agreement or any Loan Document and intended thereunder to be
recorded, registered and filed, to be kept recorded, registered
and filed, in such manner and in such places, and will pay all
such recovcing, registration, filing fees, taxes and other
charges, and will comply with all such statutes and regqulations
as may be required by law in order to establish, preserve,
perfect and prctect the lien and security interest of this
Mortgage as a valid, direct first mortgage lien and first
pricrity perfected security interest irn the Collateral, subiject
only to the Permitted Encumbrances. The Mertgagor will pay or
cause to\be paid, and will indemnify the Mortgagee in respect of,
all taxeg- {including interest and penalties) at any time payable
in conneciion with the filing and recording of this Mortgage and
any and all supplements and amendments hereto.

SECTION 1.5, Payment of Imposzitionsg, etc. Subject to
Section 1.8 (relaving to permitted contests), to the extent
required by the Credit Agreement, the Mortgagor will pay or cause
to e paid before tihe same would become delinquent and before any
fine, penalty, interest or cost may be added for non-payment, all
taxes, assessments, watcr-and sewer rates, charges, license fees,
inspection fees and other-gouvernmental levies or paywents, of
every kind and nature whatsocver, general and special, ordinary
and extracrdinary, unforeseer. as-well as foreseen, which at any
time may be assessed, levied, conrirmed, imposed or which may
become a lien upon the Collateral, or any portion thereof, or
which are payable with respect therels, or upon the rents,
igsues, income or profits thereof, or 0Oun the occupancy,
operation, use, possession or activities thereotf, whether any or
all of the same ke levied directly or indiiectly or as excise
raxes or as income taxes, and all taxes, assessments or charges
which may be levied on the CUbligations, or the interest thereon
{collectively, the "Impcsitions"). The Mortgagolr will deliver to
the Mortgagee, upon request, copies of official rereipts or other
satisfactory procf evidencing such payments.

SECTION 1.6. Insurance Requirements. Subject o Zection
1.8 (relating to permitted contests}, the Mortgagor, at its
expense, will comply, or cause compliance, in all materizl
respects with all provisions of any insurance policy coverinug or
applicable to the Collateral or any part therecof, all
requirements of the issuer of any such policy, and all orders,
rules, regulations and other requirements of the National Board
of Fire Underwriters {or any other body exercising similar
functions) applicable to or affecting the Collateral or any part
thereof or any use or condition of the Collateral or any part
thereof (collectively, the “Insurance Requirements") whether or
not compliance therewith shall require structural changes in cr
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interference with the use and enjoyment of the Collateral or any
part thereof,

SECTION 1.7. Security Interqsts, etc. Except as permitted
by the Credit Agreement, the Mortgagor will not directly or
indirectliy create or permit or suffer to be created or to remain,
and will promptly discharge or cause to be discharged, any deed
of trust, mortgage, encumbrance or charge on, pledge of, sgecurity
interest in or conditional sale or cther t.tle retention
agreement with respect to or any other lien on or in the
Collateral or any part thereci or the interest of the Mortgagor
or the Martgagee therein, or any Proceeds thereof or Rents or
other sums arising therefrom, other than: {(a) Permitted
Encumbrances; anc (b) liens of mechanics, materialmen, suppliers
or vendors-ou, rights thereto incurred in the ordinary course of
the business o the Mortgagor for sums not yet due or any such
liens or rights thereto which are at the time being ccntested as
permitted by Section 1.8.

SECTION 1.8. Pernmitted Contests. The Mortgagor may, at its
expense, contest, or cause to be contested, by appropriate legal
proceedings conducted in agocd faith and with due diligence, the
amount or validity or application, in whole or in part, of any
Imposition, Legal Requiremeni or Insurance Requirement or lien of
a mechanic, materialman, supplier or vendor, provided that:

(a) in the case of an unpaid Impocition, lien, encumbrance or
charge, such proceedings shall suspend the collection thereof
from the Mortgagor, the Mortgagee, ard the Collateral (including
any rent or other income therefrom) und shall not interfere with
the payment of any such rent or income; (b} neither the
Collateral nor any rent or other income therefrom nor any
material part thereof ~r material interest tiesrein would be in
any danger of being sold, forfeited, lost, imoaired or interfered
with; (c¢) in the case of a Legal Requirement,- we'ther the
Mortgagor nor the Mortgagee would be in danger Qr @ny civil or
criminal liability for failure to comply therewith: (d) the
Mortgagor shall have furnished such security, if any, as may be
required in the proceedings or as may be reasonably reguested by
the Mortgagee; (e} the non-payment of the whole or any part of
any Imposition will not result in the delivery of a tax dead to
the Collateral or any part thereof because of such non-payment;
{(f) the payment of any sums regquired to be paid with respect to
the Loans or under this Mortgage ({other than any unpaid
Imposition, lien, encumbrance or charge at the time being
centested in accordance with this Section 1.8) shall not be
interfered with or otherwise affected; (g) in the case of any
Insurance Requirement, the failure of the Mortgagor to comply
therewith shall not affect the validity of any insurance reguired
to be maintained by the Mortgagor under Section 2.1; and (h} that
adequate reserves, determined in accordance with GAAP, shall have
beer set aside on the Mortgagor’'s books.
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SECTION 1.9. Leases. The Mortgagor representg and warrants
to the Mortgagee that, as of the date hereof, there are no
written or oral ieases or othter agreements of any kind or nature
relating to the occupancy of any portion of the Property by any
Person other than the Mortgagor. The Mortgagor will not enter
into any such written or oral lease or other agreement with
regpect to any portion of the Property, except as permitted under
the Credit Agreement in Section 7.2.9, without first obtaining
the written congent of the Mortgagee.

SECTION 1.10. Compliance with Instruments. The Mortgagor
at its expense will prowptly comply in all material respects with
all rignts of way or use, privileges, franchises, servitudes,
licenses . easements, tenements, hereditaments and appurtenances
forming a ‘vart of the Property and all instruments creating or
evidencing /the-same, in each case, to the extent compliance
therewith is regquired of the Mortgagor under the terms thereof.
The Mortyagor wil! not take any action which may result in a
forfeiture or teraination of the material rights afforded to the
Mortgagor under any such ingtruments and will not, without the
prior written consent of the Mortgagee, amend any of such
instruments in a mannexr adverse to the interests of the
Mortgagee.

SECTION 1.11. Maintenau.e and Repair, etc. Subject to the
provisions of Section 1.12, the Mertgagor will keep or cause to
be kept all pregently and subsequently erected or acquired
Improvements and the sidewalks, cuilbs, vaults and vault gpace, if
any, located on or adjoining the same,, in each case excluding
immaterial assets, and the streets and che ways adjeining the
same, in good and substantial order and’zepair and in such a
fashion that the value and utility of the Collateral will not be
diminished, reasonable wear and tear excepred, and, at its sole
cost and expense, will promptly make or cause. c¢o be made all
reasonakbly necessary and proper repairs, replaccments and
renewals thereof, whether interior or extericr, sttuctural or
nonstructural, ordinary or extraordinary, foreseel or-unforeseen,
so that its business carried on in connection therewit!)i may be
properly conducted at all times. The Mertgagor at itg  expenge
will do or cause to be done all shoring of foundations ard walls
of any building or other Improvements on the Property and nto the
extent permitted by law) of the ground adjacent thereto, and
every other act reasonably necessary or appropriate for the
preservation and safety of the Property by reason of or in
connection with any excavation or other building operation upon
the Property and upon any adjoining property, whether or not the
Mortgagor shail, by any Legal Requirement, be required to take
such action or be liable for failure to do so.

SECTION 1.12. Alteraticns, Additions, etc. Unless an Event
of Default shall have occurred and be continuing and the
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Mortgagee shall have given notice to the Mortgagor, the Mortgagor
shall have the right at any time and from time to time to make or
cause to be made reasonable alterations of and additions to the
Froperty or any part thereof, provided that any alteration or
addition: (a} iz effected with due diligenze, in a good and
workmanlike manner and in compliance with all Legal Requirements
and Insurance Requirements; (b) is promptly and fully paid for,
or caused to be paid for, by the Mortgagor; (c) is made, in case
the estimated cost of such alteration or addition exceeds Two
Million Decllare {$2,000,000), under the supervision of a
qualified archirect or engineer.

ZUTION 1.13. Acguired Property Subject tg Lien. All
propertv/at any time acquired by the Mortgagor and provided or
required by this Mortgage to be or become subject to the lien and
security interest hereof, whether such property 18 acquired by
exchange, purchase, construction or otherwise, shall forthwith
become subject to/the lien and security interest of this Mortgage
without further action on the part of the Mortgagor or the
Mortgagee. The Mortgegor, at itg expense, will execute and
deliver to the Mortgagee- (and will record and file as provided in
Section 1.4) an instrunenc supplemental to this Mortgage
satisfactory in substance snd form to the Mortgagee, whenever
such an instrument is necesgary under applicable law to subject
to the lien and security interest of this Mortgage all right,
title and interest of the Mortcagor in and to all property
provided or required by this Moriyege to be subject to the lien
angd security interest hereof.

SECTION 1.14. Agsignment of Rencs, Proceeds, etc. The
assignment, grant and conveyance of the'ieases, Rents, Proceeds
and other rents, income, proceeds and bencfi:ts of the Collateral
contained in the Granting Clause of this Morigage shall
constitute an absolute, present and irrevocanle-assignment, grant
and conveyance, provided that permission is her<by yiven to the
Moirugagor, unless an Event of Default has occurred and is
continuing and the Mortyagee has given notice to tne-dlortgagor,
to collect, receive and apply such Rents, Proceeds and cther
rents, income, proceeds and benefits as they become due agnd
payable, but not in advance thereof, and in accordance with all
of the other terms, conditions and provisions hereof and <i the
Leases, contracts, agreements and other instruments with respect
to which such payments are made or such other benefits are
conferred. Upon the occurrence of and during the centinuance of
an Event of Default, such permission shall terminate immediately
upon notice from the Mortgagee, and once so terminated shall not
be reinstated upon a cure cf such Event of Default without the
express written consent of the Mortgagee. Such assignment shall
be fully effective without any further action on the part of the
Mortgagor or the Mortgagee and the Mortgagee shall be entitled,
at its option, upon the occurrence of and during the continuance
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of an Event of Default hereunder, upon notice to the Mortgagor,
tc collect, receive and apply all Rents, Proceeds and all other
rents, income, proceeds and benefits from the Collateral,
including all right, title and interest of the Mortgagor in any
escrowed sums or deposits or any portion thereof or interest
therein, whether or not the Mortgagee takes possession of the
Collateral or any part thereof. The Mortgagor further grants to
the Mortgagee the right, at the Mortgagee's option, upon the
occurrence of and during the continuance of an Event of Default
hereunder, upon notice to the Mortgagor, to:

{a} enter upon and take possesgion of the Property for
tiie-purpose of collecting Rents, Proceeds and esaid rents,
income. proceeds and other benefits;

(b)Y ~dispossess by the customary summary proceedings
any tenaat; purchaser or other Person defaulting in the
payment of ‘any amount when and as due and payable, or in the
performance of any other obligation, under the Lease,
contract or othey-instrument to which said Rents, Proceeds
or other rents, "inzome, proceeds or benefits relate;

(¢} let or corvev the Collateral or any portion
thereof or any intereat therein; and

(d} apply Rents, Prgceeds and such rants, income,
prcceeds and other benefits, after the payment of all
reasonably necessary fees, chorges and expanses, on account
of the Obligations in accordance with Section 3.11.

SECTION 1.15. Neo €Claims Against tne Mortgagee. Nothing
contained in this Mortgage shall constitutle any consent or
request by the Mortgagee, express or implied, for the performance
of any labor or the furnishing of any materiale or other property
in respect of the Property or any part thereof, cr be construed
tc permit the making of any claim against the Mortgagee in
respect of labor or services or the furnishing of any-materials
ocr other property or any c¢laim that any lien based cn the
performance of such labor or the furnishing of any suca materials
or cther property is prior to the lien and security intcrest of
this Mcrtgage. All contractors, subcontractors, vendors aac
other persona dealing with the Property, or with any persons
intereoted therein, are hereby required to take notice of the
provigiong of this Section.

SECTION 1.16. Indemnification. The Mortgagor will protect,
indemnify, save harmless and defend the Mortgagee, the Lenders
and the Igsuer, and each of their respec.ive officers, directors,
shareholders, employees, representatives and agents
{collectively, the "Indemnified Parties" and individually, an ai
"Indemnified Party"), from and against any and all liabilities, g
A
=1
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obligations, claims, damages, penalties, causes of action, costs
and expenses (including, without limitation, reasonable
actorneys’ fees and expenses) imposed upon or incurred by or
asserted against any Indemnified Party by reason of:

(a} ownership of an interest in this Mortgage, any other Loan
Document, or the Property; (b} any accident, injury to or death
of persons or loss of or damage to or loss of the use of property
occurring on or about the Property or any part thereof or the
adioining sidewalks, curbs, vaults and vault spaces, if any,
streets, alleys or ways; (c) any use, non-use or condition of the
Property or anv part thereof or the adjoining sidewalks, curbg,
vaults and vault spaces, if any, streets, alleys or wayeg; (d} any
failurz.on the part of the Mortgagor to perform or comply with
any of the terms of this Mortgage; (e) performance of any labor
or services or tne furnishing of any materials or other property
in respect/nf the Collateral or any part thereof made or suffered
to be made by.o» on behalf of the Mortgagor; (f) any negligence
or tortious act On the pmart of the Mortgagor or any of its
agencs, contractois, lessees, licensees or invitees; (g) any work
in connection with @ry.alterations, changes, new construction or
demolition of or additions to the Property; or (h) (1) any
investigation, litigation or proceeding relating to any
environmental cleanup, awd't, compliance or other matter relating
te the protection of the environment or the Release by the
Mortgagor of any dazardous Msterial, and (2) the presence on or
under, or the escape, seepage, deakage, spillage, discharge,
emigsion, discharging or releases. from the Property of any
Hazardous Material (including any-iosses, liabilities, damages,
injuries, costsg, expenses, or claims asserted or arising under
any Environmental Law) regardless of whether caused by, or within
the control of, the Mortgagor, except .tz the extent the same
results from the gross negligence or wilful misconduct of such
Indemnified Party. If any action or proceeding be commenced, to
which action or proceeding ary Indemnified Party is made a party
by reason of the execution of this Mortgage oy «ny other Loan
Document, or in which it becomes necessary to defend or uphold
the lien of this Mortgage, 2ll sums pzid by the Indemnified
Parties, for the expense of any litigation to prosecut: or defend
the rights and lien created hereby or otherwise, shall b=z paid by
the Mortgagor to such Indemnified Parties, as the case mey be, as
hereinatter provided. The Mortgagor will pay and save tnz
Indemnified Parties harmless against any and all liability-with
respect £o any intangible personal property tax or similar
imposition of the State or any subdivision or authority fthereof
now or hereafter in effect, to the extent that the same may be
payable by the Indemnified Parties in respect of this Mortgage,
any Loan Document or any of the Obligations. All amounts payable
to the Indemnified Parties under this Section 1.16 shall be
deemed indebtedness secured by this Mortgage and any such amounts
which are not paid wichin ten (10) days after written demand
therefor by any Indemnified Party shall bear interest at the
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Interest Rate from the date of such demand. 1In case any action,
sult or proceeding is brought against any Indemnified Party by
reasnn of any such occurrence, the Mortgagor, upon request of
guch Indemnified Party, will, at the Mortgagor's expense, resist
and defend such action, sult or proceeding or cause the same to
be resisted cr defended by counsel derignated by the Mortgagor
and approved by such Indemnified Party. The obligations of the
Mortgagor under this Section 1.16 shall survive any discharge or
reconveyvance of this Mortgage and discharge or termination of the
Obligations.

SECTION 1.17. No Credit for Payment of Taxes. The
Mortgago: shall not be entitled to any credit against the
Obligaticne by reason of the payment of any tax on the Property
Or any part thereof or by reason of the payment of any other
Imposition; . and shall not apply for or claiw any deduction from
the taxable value of the Property or any part thereof by reason
of this Mortgags.

SECTION 1.18. Offering of the Noteg: Application of
Proceeds of Loans. Weither the Mortgagor nor any Person acting
on behalf of the Mortgagor has directly or indirectly offered the
Notes or any portion theresf or any similar security te, or
gsolicited any offer to buy apy of the same from, any Perscn other
than the Mortgagee and the Lenders. Neither the Mortgagor nor
any Person acting on bzhalf of/ the Mortgagor has taken or will
take any action which would subject the issuance of the Notes to
the provisions of section S of the Securities Act of 1933, as
amended. The Mortgagor {a) will nct/uvse or permit to be used any
proceeds of the Loans, directly or indirectly, for the purpose,
whether immediate, incidental or ultim:zte, of "purchasing" or
"carrying" any "margin stock" within the neaning of Regulation U
of the Federal Reserve Board, ag amended from time to time, and
(b} has or will apply all of the proceeds of ithe Loans that are
pald to it by the Mortgagee to the purposes permitted by the
Credit Agreement.

SECTION 1.19. Hazardous Materials. ({(a) Mortgager hereby
represents and warrants to the Mortgagee those repregcplations
and warranties as set forth in Section 6.12 of the Credic
Agreement to the extent applicable to it.

(b} The Mortgagcr covenants that it will perform the

obligations as set forth in Section 7.1.6 of the Credit
Agreement to the extent applicable to it.

SECTION 1.20. No Transfer of the Property. Except as
permicted by the Credit Agreement, without the prior written
consent of the Mortgagee, which congsent may be granted or
withheld in the sole and absolute discretion of the Mortgagee,
the Mortgagor shall not {a) sell, convey, assign or otherwise

-14-
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transfer the Property or any portion of the Mortgagor’s interest
therein or (b) further encumbesr the Property or permit the
Prcperty to become encumbered by any lien, claim, security
interest or other indebtedness of any kind or nature other than
the Permitted Encumbrances, except to the extent permicted by
Section 1.7 of this Morrgage. For purposes of this Section 1.29,
any transfer of any stock of the Mortgagor shall be deemed to
constitute a transfer of the Property within the meaning of this
Section 1.20.

ARTICLE II

INSURANCE; DAMAGE, DESTRUCTION Ok TAKING, ETC.

SECTION/2.1. Insurance.

SECTION 2.%.1. ERisks ro be Ingured. The Mortgagor will, at
its expense, mainlain or cause to be maintained with insurance
carriers approved by the Mortgagee: (a) insurance with respect to
the Improvements against loss or damage by fire, lightning and
such other risks as ar2 included in standard "all-risk" policies,
in amounts sufficient tu prevent the Mortgagor and the Mortgagee
from becoming a co-insurer of any partial loss under the
applicable policies, but im.¢ny event in amounts not less than
the then full insurable value (actual replacement value)} of the
Improvements, as determined by the Mortgagor in accordance with
generaily accepted insurance practice and approved by the
Mortgagee or, at the request of the iortgagee, as determined at
the Mortgagor’s expense by the insurex Or insurers or by an
expert approved by the Mortgagee; {b) cOmprehensive public
liability, including bodily injury and proauct liability and
property damage, insurance, with personal dinjury endorsements,
applicable to the Property in such amounts a3.are customarily
carried by Persons operating similar properties. in the same
general locality, but in any event with a combired-single limit
of not less than One Million Dollars ($1,000,000) per occurrence
and excess liability limits of Ten Million Dollars (51,000,000}
per cccurrence; {¢) explosion insurance in respect of Any . steam
and presgure boilers and similar apparatus located in tpe
Property in such amounts as are usually carried by persons
operating similar properties in the same general locality, but in
any event in an amount not less than reasonably required by the
Mortgagse; (d) worker‘s compensation insurance to the full extent
required by applicable law for all employees of the Mortgagor
engaged in anhy work on or about the Property and employer’s
liability insurance with a limit of not less than One Million
Dollars {$1,000,0060) for each occurrence; (e} all-risk, builders’
risk insurance with respect to the Property during any period
during which there is any construction work being performed,
against loss or damage by fire or other risks, including vandalism,
malicicus mischief and sprinkler leakage, as are included in
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so-called "extended coverage” clauses at the time available; and
{£) such other insurance with respect to the Property in such
amounts and against such insurable hazards as the Mortgagee from
time to time may reasonably require by written notice to the
Mortgagor.

SECTION 2.1.2. Policy Provisions. All insurance maintained by
the Mortgagor pursuant to Section 2.1.1 shall: (a} (except for
worker's compensation insurance)} name the Mortgagor and the
Mortgagee, as insurede as their respective interesta may appear;

{b) (except for worker’'s compensation and public liability
insurance) provide that the proceeds for any losses shall be
adjustea) by the Mortgageor subject to the reascnable approval of the
Mortgages- in the event the proceeds shall exceed Two Millien Dollars
{$2,000,C00), and to the extent the same exceeds Two Million Dollars
(32,000,004}, shall be payablie to the Mortgagee, to be held and
applied as provided in Section 2.3; f{c) provicde that no
cancellation, ‘reducticn in amount or material change in coverage
thereof or any pbortion thereof shall bhe effective until at least
thirty /30) days after receipt by the Mortgagee of written notice
thereof; (d) provide that any notice under such policies shall be
simultanecusly delivered to the Mortgagee; and (e} be reascnably
satisfactory in all other respects to the Mortgagee. Any insurance
maintained pursuant teo tnis Section 2.1 may be evidenced by blanket
insurance policies covering ‘he Property and other properties or
asgets of the Mortgagor, provided that any such policy shall specify
the portion, il less than all, of the total coverage of such policy
that is alleccated to the Froperty and shall in all other respects
comply wich the requirements of this Section 2.1.

SECTION 2.1.3. Delivery of Policize, etc. The Mortgagor will
deliver to the Mortgagee, promptly upon reasonable request: (a) the
originals of all policies evidencing all Insurance required to be
maintained under Section 2.1.1 {or, in the Case of blanket policies,
certificates thereof by the insurers tcgether with a counterpart of
each blanket policy); and (b) evidence as to the payment of all
premiums due thereon (with respect tc public liability insurance
policies, all installments for the current year due thereon to such
date), provided that the Mortgayee shall not be deemed oy reason of
its custody of such policies to have knowledge of the coirents
thereof. The Mortgagor will also deliver to the Mortgagee not later
than thirty (30) days prior to the expiration of any policy a binder
or certificate of the insurer evidencing the replacement thereof and
not later than fifteen (15) days prior to the expiration of such
policy an original copy of the new policy (or, in the case of a
replacement blanket policy, a certificate therecf of the insurer
together with a counterpart of the blanket policy). In the event
the Mortgagor shall f2il to effect or maintain any insurance
required to be effected or maintained pursuant to the provisions of g

this Section 2.1, the Mortgagor will indemnify the Mortgagee against
damage, loss or liability resulting from all risks for which such
insurance should have been effected or maintained.
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SECTION 2.1.4. Separate Ingurance. The Mortgagor will not
take out separate insurance concurrent in form or contributing in
the event of loss with that required to be maintained pursvant to
this Secticn 2.1.

SECTION 2.2. Intentionallv Owmitted.

SECTION 2.3. Application of Proceeds and Awards. If an Event
of Default shall have occurred and be ccntinuing, the Mortgagee may,
at its option, apply all amounts recovered under any insurance
policy required to be maintained by the Mortgagor hereunder and all
other Cacualty Proceeds received by it in any cne or more of the
following ways:

fai to the pavment of the reasonable costs and expenses
incurred wy the Mortgagee in obtaining any such Casualty
Proceeds, including the reasonable fees and expenses of
attorneys znd _insurance and other experts and consultants, the
costs of litigation, arbitration, mediation, investigations and
other judicial| /administrative or other proceedings and all
other reasonable ouv-of-pocket expenses;

{(b) to the payment of the Obligations and/or the Leans;

{(c) to Fulfill any of the other covenants contained
herein, in the Credit Agreement, in this Mortgage, or in any
other Loan Document, as the hortgagee may, in its sole
discretion, determine;

{d} to the Mortgagor for application to the cost of
restoring the Collateral and the replanement of Goods
destroyed, damaged or taken; or

{e) to the Mortgagor.

Notwithstanding the foregoing provisions of this Section 2.3 to
the contrary {but subject to the provisions of the Credit
Agreement). and if each of the following conditions ie gatisfied,
the Mortgagee, upon request of the Mortgagor, shall appiy Casualty
Proceeds received by it to the restoration or replacement of the
Cullateral, to the extent necessary for the restoration on
replacement thereof:

{1} there shall then exist no uncured Event of Default;
and

(2) in the event that the Casualty Proceeds exceed Two
Million Dollars ($2,000,000), the Mortgagor shall furnish to
the Mortgagee a certificate of an architect or eagineer
reasonably acceptable to the Mortgagee stating that the
Collateral is capable of being restored, prior to the maturity
of the loans described in the Credit Agreement, to
substantially the same condition as existed prior to the
Casualty Event.
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In the event that sucn Casualty Proceeds are to be utilized in
the restoration of the Collateral pursuant to the terms of the
Credit Agreement, the Mortgagee shall disburse such Casualty
Proceeds and the additional amcunts adeposited by the Mortgagor for
guch restoration after receipt of a written request for
disbursement, on not fewer than five (5} Business Days nor more than
twelve (12} Business Days notice and, to the extent applicable, in
accordance with customary construction loan procedures and
conditions. In the event that such Casualty Proceeds are to be
utilized to replace the Collateral so destroyed or taken, the
Mortgagee shall disburse such Casualty Proceeds after receipt of a
written request for digbursement, con not fewer than five (5)
Bus.nesg Days ncr more than twelve (12) Business Days notice
sivnltancously with the acquisition of such replacement property by
the Mortgagor. In the event that, after the restoration or
reyplacement of the Collateral, any Casualty Proceeds shall remain,
suvh amount shall be paid tce the Mortgagor. Casualty Proceeds shall
be invested in tnh2 manner reasonably requested by the Mortgagor and
aporoved by the Mortgagee, and all interest earned thereon shall be
applied as provided ipcthis Section 2.3. If, prior to the receipt
by the Mortgagee of such-Casualty Proceeds, the Collateral shall
have been sold on foreclosure, the Mortgagee shall have the right to
receive said Casualty Prdcreds to the extent of any deficiency found
to be due upon such sale, wich legal interest thereon, whether or
net a deficiency judgment shall have been sought or recovered or
denied, and the reasonable attcrneys’ feas, costs and disbursements
incurred by the Mortgagee in conpzcotion with the coallection of such
award or rayment.

ARTICLE IIi

EVENTS OF DEFAULT:; REMEDIFS - ETC.

SECTION 3.1. Eventsg of Default; Acceleratuun. If an "Event of
Default" under and as defined in the Credit Agreement shall have
occurred (herein called an "Event of Default™) then and in such
event the Mortgagee may at any time thereafter {unless %1l Events of
Default shall theretotore have been remedied and all cosns and
expenses, including, without limitation, reascrnable attornayas' fees
and expenses incurred by or on behalf of the Mortgagee, shall have
been paid in full by the Mortgagor) declare, by written notice to
the Mortgagor, the Loans and the Obligations to be due and payable
immediately or on a date gpecified in such notice, and on such date
the same shall ke and become due and payable, together with interest
accrued thereon, without presentment, demand, protest or notice, all
of which the Mortgagcr hereby waives. The Mortgagor will pay on
demand all reasonable costs and expenses, including without
limitation, attornesys’ fees and expenses, incurred by or on behalf g

L}
A}
&
[

of the Mortgagee in enforcing this Mortgage, the Credit Agreement,
or any other Loan Document, or occasioned by any default hereunder

or thereunder.
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SECTION 3.2. Legal Proceedings; Foreclosure. If an Event of
Default shall have occurred and be continuing, the Mortgagee at any
time may, at its election, proceed at law or in eguity or otherwise
to enforce the payment of, performance of, or compliance with the
Loans, the Obligations, and the Credit Agreement, in accordance with
the terms hereof and thereof and to foreclose the lien of this
Mortgage as against all or any part of the Collateral and to have
the same sold under the judgment or decree of a court of competentf
jurisdiction. The Mortgagee shall be entitled to recover in such
proceedings all costs incident therete, including reasonable

attorneys' fees and expenses in such amounts as may be fixed by the
coure:.

SECTITN 3.3. Power of Sale. If and to the extent permitted by
law, if an.Zwent of Default ghall have occurred and be continuing,
the Mortgage< may sell, assiqgn, transfer and deliver the whole or,
from time to time, any part of the Collateral, or any interest in
any part thereof, at any private sale or at public auction, with or
without demand, “advertisement or nctice, for cash, on credit or for
other prcperty, for imuediate or future delivery, and for such price
or prices and on such terms as the Mortgagee in its uncontrolled
discretion may determire, or as may be required by law. If and to
the extent permitted by Yaw, without limiting the authority granted
in the immediately preceding sentence, the Mortgagee shall, without
demand on the Mortgagor, after the lapse of such time as may then be
required by law, and notice of default and notice of sale having
been given as then required by law, sell the Collateral on the date
and at the time and place designated in the ncotice of sale, esither
as a whole or in separate parvrcels and in such order as the Mortgagee
may determine, but subject tc any staitutory right of the Mortgagor
to direct the order in which such properiy, if consisting of several
known lotsg, parcels or interests, shall be sold, at public auction
to the highest bidder, cthe purchase price payable in lawful money of
the United States at the time of sale. The 2eracn ccnducting the
sale may, for any cause deemed expedient, postpcne the sale from
time to time untlil it shall be completed and, in gvery such case,
notice of postponement shall be given by public declaration thereof
by such Person at the time and place last appointed for . .the sale;
provided that, if the sale is postponed for longer thai. one (1) day
beyond the day designated in the notice of sale, notice ni sale and
notice of the time, dace and place of sale shall be given iv the
same manner as the original notice of sale. The Mortgagee shall
execute and deliver to the purchaser at any such sale a mortgagee’s
deed conveying the property so sold, but without any covenant or
warranty, express or implied. The recitals in such mortgagee’s deed
of any matters or facts shail be conclusive proof of the
truthfulness therecof. Any Person, including the Mortgagee, may bid
at the sale.

SECTION 3.4, Uniform Commercial Code Remedies. If an Event of
Default shall have occurred and be continuing, the Mortgagee may
exercise from time to time and at any time any rights and remedies i
available to it under applicable law upon default in the payment of
indebredness, including, withcut limitation, any right or remedy

] ¢
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available to it as a secured party under the Uniform Commercial Code
of the State. The Mortgager shall, promptly upon request by the
Mortgagee, assemble the Collateral, or any portion thereof generally
Gescribed in such request, and make it available to the Mortgagee at
such place or places designated by the Mortgagee and reasonably
convenient to the Mortgagee. If the Mortgagee elects tc proceed
under the Uniform Commercial Code of the State to dispose of
porticnis of the Collateral, the Mortgagee, at its option, may give
the Morcgagor notice of the time and place of any public sale of any
such property, or of the date after which any private sale or other
disposition thereof is to be made, by sending notice by registered
or certified first class mail, postage prepaid, to the Mortgagor at
least %ern {10} Business Days before the time of the sale or other
disposition. If any notice of any proposed sale, assignment or
transfer by the Mortgagee of any portion of the Collateral or any
interest thexein is required by law, the Mortgagor conclusively
agre=s that ten {10) Business Days’ notice to the Mortgagor of the
date, time and place (and, in the case of a private sale, the terms)
thereof is reasocnable.

SECTION 3.5. Mortozgee Authorized to Execute Deeds, etc. If
and to the extent permitted by law, the Mortgagor irrevocably
appoints the Mortgagee {vhich appointment is coupled with an
interest) the true and lawlu.-attorney of the Mortgagor, in its name
and stead and on its behalf,” for the purpose of effectuating any
sale, assignment, transfer or delivery for the enforcement hereof,
whether pursuant to power of sale, foreclosure or otherwise, to
execute and deliver all such deeds, bills of sale, assignments,
releases and other instruments as may bhe designated in any such
request.

SECTION 3.6. Purchase of Collateral by Mortdagee. The
Mortgagee may be a purchaser of the Collaterel or of any part
thereof or of any interest therein at any sale thereof, whether
purguant to power of sale, foreclosure or otherwvise, ard the
Mortgagee may apply upon the purchase price thereci the indebtedness
secured hereby owing to the Mortgagee. Such purchasexr shall, upon
any such purchase, acquire good title to the properties. so
purchased, free of the security interest and lien of th.5 Mortgage
and free of all rights of redemption in the Mortgagor.

SECTION 3.7. Receipt a Sufficient Discharge to Purchaser.
Upon any sale of the Collateral or any part thereof or any interest
therein, wnether pursuant to power of gale, foreclosure or
otherwise, the receipt of the Mortgagee or the officer making the
sale under judicial proceedings shall be a sufficient discharge to
the purchaser for the purchase money, and such purchaser shall not
be obliged to see to the application thereof.

SECTION 3.8. Waiver of Appraisement, WValuation, etgc. The
Mortgagor hereby waives, to the fullest extent it may lawfully do
so, the benefit of all appraisement, valuation, stay, extension and
redemption laws now or hereafter in force and all rights of
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marshalling in the event of any sale of the Collateral or any part
thereof or any interest therein.

SECTION 3.9. Sale a Bar Against Mortgagor. Any sale of the
Collateral or any part thereof or any interest therein under or by
virtue of this Mortgage, whether pursuant to power of sale,
foreclogure or otherwisge, shall forever be a bar against the
Mortgagor.

SECTION 3.10. Performance of the Obligations Due on Sale.
Upon any sale of the Collateral or any portion thereof or interest
therein by virtue cf the exercise of any remedy by the Mortgagee
under ¢r by virtue of this Mortgage, whether pursuant to power of
sale, foreclosure or otherwise in accordance with this Mortgage or
by virtue of any other remedy available at law or in equity or by
statute or ol.herwise, at the option cof the Mortgagee, any sumg or
monies due aid payable pursuant to the Credit Agreement, and in
connecticon witn. the Loans and/or the Obligations shall, if not
previously declarezd due and payable, immediately become due and
payable, together wiih interest accrued thereon, at the Interest
Rate, and all other indebtedness which this Mortgage by its terms

secures,

SECTION 3.11. Application of Proceeds of Sale and Other
Moneys. 'fhe proceeds of any cale of the Collateral or any part
thereof or any interest thereir under or by virtue of this Mortgage,
whether pursuant to power of sale, foreclosure or otherwise, and all
other moneys at any tim2 held by'the Mortgagee as part of the
Collateral, shall be applied as follows:

(a) first, to the payment of the reascnable costs and
expenses of such sale (including, witrncut limitation, the cost
of evidence of title and the costs and ¢xpenses, if any, of
taking possession of, retaining custody cver, repairing,
managing, operating, maintaining and preserving the Collateral
or any part thereof prior to such sale), all reasonable costs
and expenses incurred by the Mortgagee or any other Person in
obtaining or collecting any insurance proceeds, condemnation
awards or other amounte received by the Mortgagee; .all
reasonable costs and expensss of any receiver of the Collateral
or any part therecf, and any Impositions or other cnazges or
expenses prior to the security interest or lien of this
Mortgage, which the Mortgagee may consider it necessary or
desirable to pay;

(b) second, to the payment of any sums or monies due and
owing under the Credit Agreement, or otherwise in connection
with the Obligations and/or the Loans;

{¢) third, to fulfill any of the other covenants
contained herein, in the Credit Agreement, or in any other Loan
Document, as the Mortgagee may, in its reasonable discretion,

determine;

IRLGCVI6
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(d) fourth, the balance, if any, held by the Mortgagee
after payment in full of all amounts referred to in Sections
3,21 (a), (b} and {(¢] above, shall, unlesg a court of competent
jurigdiction may otherwise direct by final order not subject to
appeal, be paid to or upon the direction of the Mortgagor.

SECTION 3.12. Appointment of Receiver. 1If an Event of Default
shall have occurred and be continuing, the Mortgagee shall, as a
matt.er of right, without notice, and without regard to the adeguacy
of any security for the indebtedness securad hereby or the solvency
of the Mortgagor, be entitlied tec the appocintment of a receiver for
all or a2ny part of the Collateral, whether such receivership be
incidentad teo a proposed sale of the Collateral or otherwise, and
the Mortgagzor hereby consents to the appointment of such a receiver
and will net oppose any such appointment.

SECTION 3.13. Possessicon, Management and Income. If and to
the extent permicred by law, if an Event of Default shall have
occurred and be ¢ontinuing, in addition to, and not in limitation
of, the rights and rea=dies provided in Section 1.14, the Mortgagee,
upon five (5) Business Pays notice to the Mortgagor, may enter upon
and take possession of ‘the Collateral or any part thereof by force,
summary proceeding, ejectment or otherwise and may remove the
Mortgagor and all other Persons and any and all property therefrom
and may hold, operate, maintaln, repair, preserve and manage the
same and receive all earnings, Anccme, Rents, igsues and Proceeds
accruing with respect thereto or uny part thereof. The Mortgagee
shall be under no liability for or by reason of any such taking of
possession, entry, removal or holding, operation or management,
except that any amounts so receilved by /the Mortgagee shall be
applied tc pay all costs and expenses <L so entering upon, taking
possession of, holding, operating, maintaining, repairing,
preserving and managing the Collateral or apy-vart thereof, and any
Impositions or other charges prior to the lien erd security interest
of this Mortgage which the Mortgagee may considéi At necessary oOr
desirable to pay, and any balance of such amounts @hall be applied
ag provided in Section 3.11.

SECTION 3.14. Right of Mortgagee to Perform Mortgagor’s
Covenants, etc. If the Mortgagor shall fail to make any payment or
perform any act required to be made or performed hereunder; the
Mortgagee, upon thirty days’ notice to the Mortgagor, without
waiving or releasing any obligation or Default, may (but shall be
under no ckbligation to) at any time thereafter make such payment or
perform such act for the account and at the expense of the
Mortgagor, and may enter upon the Collateral for such purpcse and
take all such action thereon as, in the Mortgagee’s opinion, may be
necegsary or appropriate therefor. No such entry and no such action
shall be deemed an eviction of any lessee of the Property or any
part thereof. All sums so paid by the Mortgagee and all reasonable
costs and expenses (including, without limitation, attorneys' fees
and expenses) so incurred, together with interest thereon at the
Interest Rate from the date of payment or incurring, shall
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constitute additional indebtedness secured by this Mortgage and
shall be pzaid by the Mcrtgagor to the Mortgagee on demand.

SECTION 3.1%5. Subrogation. To the extent that the Mortgagee,
on or after the date hereof, pays any sum due under any provision of
any Legal Requirement or any instrument creating any lien prior or
superior to the lien of this Mortgage, the Mortgagee shall have and
be entitled to a lien on the Collateral eqgual in priority to the
lien discharged, and the Mortgagee shall be subrogated to, and
receive and enjoy all rights and liens possessed, held or enjoyed
by, the holder of such iien, which shall remain in existence and
benefit the Mortgagee in securing the Obligaticns.

SECTZON 3.16. Remedies, etc., Cumulative. Bach right,
power and remedy of the Mortgagee provided for in this Mortgage, the
Credit Agrecment, or any other Loan Document, or now or hereafter
existing at law or in equity or by statute or otherwise shall be
cumulative and ‘corcurrent and shall be in addition to every other
right, power or rzmedy provided for in this Mortgage, the Credit
Agreement or any otlier. loan Document, or now or hereafter existing
at law or in equity cr by statute or otherwise, and the exercise or
beginning of the exercise 'by the Mortgagee of any one or more of the
rights, powers or remedies provided for in this Mortgage, the Credit
Agreement, or any other Loen Document, or now or hereafter existing
at lzw cr in equity or by stazute or otherwise shall not preclude
the simultaneous or later exercise by the Mortgagee of any or ail
such other rights, powers or remedies.

SECTION 3.17. Prcvisions Subject to Applicable Law. All
rights, powers and remedies provided i this Mortgage may he
exercised only to the extent that the exercise thereof does not
viclate any applicable provisions of law aaq,are intended to be
limited to the extent necessary so that they will not render this
Mortgage invalid, unenforceable or not entitled to be recorded,
registered or filed under the provisions of any applicable law. If
any term of this Mortgage or any applicaticn therezsf shall be
invalid or unenforceable, the remainder of this Moitaage and any
other application of gsuch term shall not be affected tlereby.

SECTION 3.18. N¢ Waiver, etg. No failure by the Morrgagee to
insist upon the gstrict performance of any term hereof or of the
Credit Agreement, or of any other Locan Document, or to exercise any
right, power or remedy consequent upon a breach hereof or thereof,
ghall constitute a waiver of any such term or of any such breach.
No waiver of any breach shall affect or alter this Mortgage, which
shall continue in full force and effect with respect to any other
then existing or subsequent breach., By accepting payment or
performance of any amount or other obligaticns secured hereby before
cr after its due date, the Mortgagee shall not be deemed to have
waived its right either to require prompt payment or performance
when due of all other amounts payable or obligations due hereunder
or to declare a default for failure to effect such prompt payment.

IRLECHIG
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SECTION 3.1%. Compromise of Acticons, etc. Any action, sult or
proceeding brought by the Mortgagee pursuant to any of the terms of
this Mortgage, the Credit Agreement, any Loan Document or otherwise,
and any claim made by the Mortgagee hereunder or thereunder, may be
cempromised, withdrawn or otherwise dealt with by the Mortgagee
without any notice tc or approval of the Mortgagor.

ARTICLE IV

DEFINITIONS

SRCTION 4.1, Terms Defined in thisg Mortgage. When used herein
the following terms have the following meanings:

"Cagualiy Bvent" shall have the meaning provided for in the
Credit Agreeweni,

"Casualty Dioceeds" shall have the meaning provided for in the
Credit Agreement.

"Collateral": ge> the granting c¢lause.

"Credit Agreement!: @Bez-the gecond recital.

"Default" means any Event /of, Default or any condition or event
which, after notice or lapse otf-time, or both, would constitute an
Event of Default.

"Environmental Law" shall have thz meaning provided for in the
Credit Agreement.

“Bvent of Default": see Section 3.1.

"Goods": see clause (¢] of the granting ‘¢lause.

"Hazardcus Material’ shall have the meaning provided for in the
Credit Agreement.

"herein", "hereof”, "“heceto", and "hereunder" and similar terms
refer to this Mortgage and not to any particular Section,- zaragraph
or provision of this Mortgage.

"Impositions": see Section 1.5.

"Improvements": see clause (b) of the granting c¢lause.

"Indemnified Parties": see Section 1.16.

"Insurance Requirementgs": see Section 1.6.

"Intangibles”: sgee c¢lause {d) of the granting clause.

36176755 .4




>
al
O
O
—
<
O
LL
LL
O
Z
>




UNOFFICIAL COPY

"Interest Rate" means the lower of (i) the Scotiabank Alternate
Base Rate from time t¢ time in effect plus a margin of 2% and (ii}
the maximum rate of interest not prohibited by law from the due date
that any sums or monies beccme due and payable pursuant te the terms
and conditions of this Mortgage until the date of payment of such
SUMS Or monies.

"Iaguer": gee the gecong recital.

"Land": see the firsgt recital.

"Leases": see clause {e} of the granting clause.

"Legel Reqguirements” means all applicable laws, rules,
regulations cand orders.

"Lenders" .~ _see the gecond recital.

"Lean Documents® shall have the meaning ascribed to such term
in the Credit Agreemert.

"lLoans": see the gsecond recital.

== e

"Mortgage": see the Dreamble.

"Mortgagee': sea the preamble.

"Mortgagor”: see the preambie.

"Notes" means, as the context may require, a Revolving Note, a
Swing Line Note, a Registered Note, a Term-A Note, a Term-B Note or
a Term-C Note (as such terms are defined n the Credit Agreement).

"Obligaticns" shall mean all obligations faenetary or

otherwise) of the Mortgagor arising under or in/coanection with this
Mortgage or the Subsidiary Guaranty to which it is 1 party.

"Permits": see ¢lause (g) of the granting clause.

"permitted Encumbrances": see paragraph {(a) of Sectrion 1.2.

"Person" means a corporation, an association, a partnership, an
organization, a business, an individual, a government or political
subdivision thereof or a governmental agency or officer.

*plans": see clause (f) of the granting glause.

"Proceeds”: see glause {j) of the granting clause.

“Property”: see clause {(b) of the granting clause.

"Real Estate"”: see clause (a) of the granting clause.

26 78756, 4
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"Release" shall have the meaning provided for in the Credit
Agreement.

"Rentg": see glause (i) of the granting glause.

"State”: means the State of Illinois.

SECTION 4.2. Use of Defipned Terms. Terms for which meanings
are provided in this Mortgage shall, unless otherwise defined or the
context otherwise requires, have such meanings when used in any
certificate and any opinion, notice or other communication delivered
from time to time in connection with this Mortyage or pursuant
herets.

SECTINM 4.3, Credif Aqreement Defipitiong. Unless otherwise
defined nerz an or the context otherwise requires, terms used in this
Mortgage, including its preamble and recitals, have the meanings
provided in the Credit Agreement.

ARTICLE V

MISCELLANEQUS

SECTION 5.12. Further Agsurances; Financing Statements.

SECTION 65.1.1. Further Asgugances. The Mortgagor, at its
expense, will execute, acknowledy< and deliver all such ingtruments
and take all such cother action as uiix Mortgagee from time to time
may reasoniably request.:

(a) to better subject to the lien and security interest
of this Mortgage all or any portion of +the Collateral,

(b) to perfect, publish notice or protect the validity of
lien and security interest of this Mortagzge,

(c) to preserve and defend the title to the Collateral
and the rights of the Mortgagee therein against the claims of
all Persons as long as this Mortgage shall remain undischarged,

{d} to better subject to the lien and security interest
of this Mortgage or to maintain or preserve the lien and
security interest of this Mortgage with respect to any
replacement or substituticn for any Improvements or any other
after-acquired property, or

le) in order to further effectuate the purposes of this
Mortgage and to carry out the terms hereof and to better assur
and confirm to the Mortgagee its rights, vowers and remedies
hereunder.

176758 .4
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SECTION 5.1.2. Financing Statements. Notwithstanding any
other provieion of this Mortgage, the Mortgagor hereby agrees that,
without notice to or the consent of the Mortgagor, the Mertgagee may
file with the appropriate public cfficials such financing
statements, continuation statements, amendments and similar
documents as are or may become necessary to perfect, preserve or
protect the security interest granted by this Mortgage. The

Mortgagee shall promptly thereafter deliver copies of such
gtatements to the Mortgagor.

SECTION 5.2, Additional Secuyity. Without notice to or
congent af the Mortgagor, and without impairment of the mecurity
interest.and liern and rights created by this Mortgage. the Mortgagee
may accepc -from the Mortgagor or any other Person additional
secnrity foc-the Loans and/or the Obligations. Neither the giving
of this Mortgege nor the acceptance of any such additiocnal security
shall prevent the Mortgages from resorting first to such additional
security, or first to the security created by this Mortgage, or
concurrently fo Both. in any case without affecting the Mortgagee’s
lien and rights undar this Mortgage.

SECTION 5.3. Lefeagance; Partial Releage, etc.

SECTION 5.3.1. Defeagance. If the Loans and all other amounts
owing pursuant to the Credit/igreement and the other Loan Documents
shall be repaid in full in accordance with the terms thereof, and if
the Mortgagor shall pay, in fuljy the principal of and premium, if
any, and interest on any sums due -and payable pursuant to the
Obligaticns in accordance with the vecms thereof and hereof and all
other sums payable hereunder by the Morcgagor and shall materially
comply with all the terms, conditions and requirements hereof and of
the Obligations, and all of the Commitments ushall have been
terminated, then on such date, this Mortgage chall be {(except as
provided herein) null and void and of ne further force and effect
and the Collateral shail thereupon be, and be d<:zwad to have been,
reconveyed, released and discharged from this Mort3age without
further notice on the part of either the Mortgagor ox the Mortgagee.

SECTIOM 5.3.2. Partial Releage, etc. Following Lhe ‘occurrence
of an Event of Default and notice to the Mortgagor, the Wortgagee
may, at any time and from time to time, without liability r‘herefor,
reiease or reconvey any part of the Collateral to the Mortgagor.

SECTION 5.4. DNotices, etc. Any notice, regquest or other
communication hereunder to any of the parties hereto shall be in
writing and be well and sufficiently given if delivered personally
or sent by prepaid registered mail, return receipt reguested, to its
address anG to the attention of the person set forth below:

IBL6RH96
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: The Bank of Nova Scotia

i One Liberty Plaza

' New York, New York 10006
Actention: Donald McWeeney

with a copy to:

Mayer, Brown & Platt

1675 Broadway

New York, New York 10019
Attention: Andrew Mattei, Esq.

if tc.Lhe Mortgagor:

Keepler Company

677 Larch Avenue
Elmhurgye, Illinois 60126
Attentiont: 2rzsident

with a copy to:

Simpson Thacher & Bartlett

425 Lexington Avenagz

New York, New York 10017
Attention: Jeff Feigeison, Esqg.

-28-
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Any such notice shall be deemed to be given and received when
delivered, or if mailed, on the third (3rd) Business Day following
the date on which it was mailed, unless an interruption of postal
services cccurs or is continuing on or within the three (3) Business
Days after the date of mailing in which case the notice shall be
deemed to have been received on the third (3rd) Business Day after
postal service resumes. Either party may, by notice te the other,
given as aforesaid, designate a changed addresgs.

SECTION 5.5. Waivers, Bmendments, etc. The provisions of this .
Mortgage may be amended, discharged or terminated and the observance
or performance of any provision of this Mortgage may be waived,
either ‘generally or in a particular instance and either
retroactively or progpectively, only by an instrument in writing
executed by the Mortgagor and the Mortgagee.

SECTION 5.6, Crogs-References. References in this Mortgage
and in each instrument executed pursuant hereto to any Section or
Article are, unless otherwise specified, to such Section or Article
of this Mortgage or'su¢h instrument, as the case may be, and
references in any Secticiy, Article or definition to any clause are,
unless otherwise gpecified. to such clause of such Section, Article
or definition.

SECTION 5.7. Headings. @ The various headings of this Mortgage
and of each instrument executed pursuant hereto are inserted for
convenience only and shall not affect the meaning or interpretation
of this Mortgage or such instrumenc or any provisicns hereof or
thereof.

SECTION 5.8. Currency. Unless otlierwise expressly stated, all
references to any currency or meney, or any dellar amount, or
amounts denominated in "Dollars" herein will/ te deemed to refer to
the lawful currency of the United States,

SECTION 5.9. QGoverning Law. THIS MORTGAGE SAALL BE DEEMED TO
BE A CONTRACT MADE UNDER AND GOVERNED BY THE LAWS OF 1TE STATE.

SECTION 5.10. Successsrs and Assignsg, etc. Thig Mortgage
shall be binding upon and shall inure to the benefit of ‘tne parties
hereto and their respective successors and assigns,

SECTION S5.%1. Waiver of Jury Trial; Submission to
Jurisdigtion. {a) EACH OF THE MORTGAGOR AND THE MORTGAGEE HEREBY
KENOWINGLY, VOLUNTARILY AND INTENTIONALLY WAIVES ANY RIGHT IT MAY
HAVE TO A TRIAL BY JURY IN RESPECT OF ANY LITIGATION BASED HEREON OR
ARISING OUT OF, UNDER OR IN CONNECTION WITH THIS MCRTGAGE, THE
CREDIT AGREEMENT, ANY T.OAN DOCUMENT OR ANY OTHER RELATED INSTRUMENT,
OR ANY COURSE OF CONDUCT, COURSE OF DEALING, STATEMENTS (WHETHER
ORAL OR WRITTEN), OR ACTIONS OF THE MORTGAGOR OR THE MORTGAGEE.

THIS PROVISION 1S A MATERIAL INDUCEMENT FOR 'THE MORTGAGEE TO ENTER
INTD THIS MORTGAGE.

IQL',QQG
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{b) FOR THE PURPOSE OF ANY ACTION OR PROCEEDING INVOLVING THIS
MORTGAGE, THE CREDIT AGREEMENT, OR ANY OTHER LOAN DOCUMENT, THE
MORTGAGOR HEREBY EXPRESSLY AND IRREVOCABLY SUBMITS TO THE NON-
EXCLUSIVE JURISDICTION OF ALL FEDERAL AND STATE COURTS LOCATED IN
THE STATE AND CONSENTS THAT IT MAY BE SERVED WITH ANY PROCESS OR
PAPER BY REGISTERED MAIL OR BY PERSONAL SERVICE WITHIN OR WITHOUT
THE STATE IN ACCORDANCE WITH APPLICABLE LAW, PROVIDED A REASONABLE
TIME FOR APPEARANCE IS5 ALLOWED. THE MORTGAGOR EXPRESSLY WAIVEZ TO
THE EXTENT IT MAY LAWFULLY DO SC, ANY CBJECTION, CLAIM OR DEFENSE
WHICH IT MAY HAVE AT ANY TIME TO THE LAYING COF VENUE OF ANY ACTION,
SUIT OR PROCEEDING ARISIMG OUT OF THIS MORTGAGE, THE CREDIT
AGREEMENT OR ANY OTHER LOAN DOCUMENT IN ANY SUCH COURT, IRREVOCABLY
WAIVES #N/ CLAIM THAT ANY SUCH SUIT, ACTION OR PROCEEDING BROUGHT IN
ANY SUCH. COURT HAS BEEN BROUGHT IN AN INCONVENIENT FORUM AND FURTHER
IRREVOCABLY WAIVES THE RIGHT TO OBJECT, WITH RESPECT TO ANY SUCH
CLAIM, SUIT, ACTION OR PROCEEDING BROUGHT IN ANY SUCH COURT, THAT
SUCH COURT DOES NOT HAVE JURISDICTION OVER THE PERSON OF THE
MORTGAGOR. NOTHING CONTAINED HEREIN WILL BE DEEMED TO PRECLUDE THE
MORTGAGEE FROM BRINGING AN ACTION AGAINST THE MORTGAGOR IN ANY OTHER
JURISDICTICN.

SECTION 5.12. Severability. Any provision of this Mcrtgage,
the Credit Agreement, or ary other Loan Document, which is
prohibited or unenforceable ‘p any jurisdiction shall as to such
provision and such jurisdiction, be ineffective to the extent of
such prohibition or unenforceability without invalidating the
remaining provisions of this Mortgage, the Credit Agreement, or such
Loan Document or affecting the validity or enforceability of guch
provision in any other jurisdiction:

SECTION 5.13. Lean Document. This Mortgage is a Loan Document
axecuted pursuant to the Credit Agreement (and. unless otherwise
expressly indicated herein, shall be construgd, administered and
applied in accordance with the terms and provizicns thereof,
incliuding Article X thereof.

SECTION 5.14. Usury Savings Clause. It is thne-intenticn of
the Mortgagor and the Mortogagee to conform strictly to the usury
laws governing the Loan Documents, and any interest payaple under
the Lean Nocuments shall be subject to reduction to the ‘amount not
in excess of the maximum non-usurious amount allowed under such
laws, as construed by the courts having jurisdiction over guch
matters. In the event the maturity of the Obligations is
accelerated by reason of any provision of the Lean Documents, or by
reason of an election by the Mortgagee resulting from an Event of
Default, then earned interest may never include more than the
maximum amount permitted by law, computed from the dates of each
advance of lcan proceeds under the Credit Agreement until payment,
and any interest in excess of the maximum amount permitted by law
shall be cancelled automatically or, if theretofore paid, at the
option of the Mortgagee, shall be rebated to the Mortgagor, or shall
be credited on the principal amount of the Obligations or, if all
principal has been repaid, then the excess shall be rebated to the
Mortgagor. If any interest is cancelled, credited against principal

161TRISH 4 -310-
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or rebated to the Mortgagor in accordance with the foregoing
gentence and, if thereafter the interest payable hereunder is less
than the maximum amount permitted by applicable law, the rate
hereunder shall automatically be increased to the maximum extent
possible to permit repayment to the Mortgagee as soon ag pogsible of
any interest in excess of the maximum amount permitted by law which
was earlier cancelled, credited against principal or rebated to the
Mortgagee pursuant to the provisions of the foregoing sentence.

SECTION 5.15. Conflict with Credit Agreement. In the event of
any conflict between the provisions of the Credit Agreement and the
provisions of this Mortgage, the applicable provisions of the Credit
Agreement’ shall govern and control.

SECTION -5.16. Revolving Credit. This Mortgage is given to
secure Revo.ving Loans, Swing Line Loans and Letters of Credit and
shall secure rot-only presently existing indebtedness under the
Credit Agreement/but also future advances, whether such advances are
obligatory or te-oe made at the option of the Mortgagee, or
otherwise, as are made-within 20 years from the date hereof to the
same extent as if sucn furure advances were made on the date of the
execution of this Mortcage, although there may be no advance made at
rhe time of execution of (tiis Mortgage and although there may be no
indebtedness zecured herebyv outstanding at the time any advance is
made. The lien of this Mortgsge shall be valid as to all
indebtedness secured hereby, irncluding future advances, from the
time of its filing for record in the recorder’s office of the county
in which the real estate is located!  Thig mortgage secures, among
other indebtedness, a "revolving credit" arrangement within the
meaning of 81% ILCS 205/4.1 and 205 ILCS 5/5d. The total amcunt of
indebtedness secured hereby for the Revi:iving Loans, Swing Line
Loans and Letters of Credit may increase ¢r decrease from time to
time, but the total unpaid balance of indebtzdness secured hereby
pluz interest thereon and any disbursements wiich the Mortgagee may
make under this Mortgage, the Credit Agreement <r any other dsocument
with respect hereto (e.g., for payment of taxes, gpecial assessments
or insurance on the real estate) and interest on such-disbursements
shall not, at any one time outstanding, exceed the total sum of One
Bijlion Dollars ($1,000,000,0007. This Mortgage is irteaded to and
shall be valid and have priority over all subsequent liens, and
encumbrances, including statutory liens, excepting solely iéexes and
assessments levied on the real estate, to the extent of the maximum
amount secured hereby.

SECTION 5.17. Illincis Mortgage Foreclosure Law,
Notwithstanding anything to the contrary contained herein:

{a) Benefits to Act. Mortgagor and Mortgagee sghall have
the benefit of all of the provisions of the Illinois Mortgage
Foreclosure Law {735 ILCS 5/15-1101) {the "Act"), including all
amendments thereto which may become effective from time to time
after the date hereof. If any provision of the Act which is
specifically referred to herein may be repealed, Mortgagee
shall have the benefit of such provision as most recently

35176756 4 -31-
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existing prior to such repeal, ag though the same were
incorporated herein by express reference.

() Insurance. Wherever provision is made in this
Mortgage for insurance policies to bear mortgagee clauses or
other loss payable clauses or endorgements in favor of
Mortgagre, or to confer authority upon Mortgagee to settle or
participate in the settlement of losses under policies of
insurance or to hold and disburse or otherwise control use of
insurance proceeds, from and after the entry of judgment of
foreclogure all such rights and powers of the Mortgagee shall
copcinue in the Mortgagee as judgment creditor or mortgagee
uitti] confirmation of sale.

‘oy PBrotective Advances. All advances, disgburgements and
expenditrvres made by Mortgagee before and during a foreclosure,
and before and after judgment of foreclesure, and at any time
prior to sale. and, where applicable, after sale, and during
the pendency of-any related proceedings, for the purposes
authorized by this Mortgage, any Loan Document or by the Act
{collectively "Prorestive Advances"), shall have the benefit of
all applicable prcovisions of the Act.

All Protective Advauces shall be so much additional
indebtedness secured by the Mortgage, and shall become
immediately due and payable vwithout notice and with interest
thereon from the date of the advance until paid at the rate due
and payable atter a default urndsr the terms of the Notes.

The Mortgage shall be a lien for all Protective Advances
ac tc subsequent purchasers and judgment creditors from the
time the Mortgage is recorded pursuart co Subsecticn (b)(]) of
Section 5/15-1302 of the Act.

All Protective Advances shall, except tc the extent, if
any, that any of the same ig clearly contrary to or
inconsistent with the provisions of the Act, apply to and ke
inciuded in:

{i) determination of the amount of indebtedness
gecured by this Mertgage at any time;

(ii) the indebtedness found due and owing to the
Mortgagee in the judgment of foreclosure and any
subsequent supplemental judgments, crders, adjudications
or findings by the court of any additional indebtedness
becoming due after such entry of judgment, it being agreed
that in any foreclosure judgment, the court may reserve
jurisdiction fer such purpose;

(iii} if right of redemption has not been waived by
the Mortgagor in the Mortgage, computation of amount
required to redeem, pursuant to Subsections (d)(2) and (e)
of Section 5/15-1603 of the Act;

IR1TETSE 4 -32-




g -
§ (L
1 O
§ O
y
| <

O
| -
§ O

Z
.-




UNOFFICIAL COPY

(iv] determination of amount deductible from sale
proceeds pursuant to Section 5/15-1512 of the Act;

{v) application of income in the hands of any
receiver or Mortgagee in possegsion; and

(vi} computation of any deficiency judgment pursuant
to Subsecticns (b) (2) and (e) of Sections 5/15-1508 and
Section 5/15-1511 of the Act.

{d) Mortgagee in Possesgion. In addition to any
provision of this Mortgage authorizing the Mortgagee to take or
bo placed in possession of the Property, or for the appointment
of # receiver, Mortgagee shall have the right, in accordance
with( Sections 5/15-1701 and 5/15-1702 of the Act, to be placed
in possession of the Property or at its regquest to have a
receiver uppointed, and such receiver, or Mortgagee, if and
when placed in possession, shall have, in addition to any cther
powers provided in the Mortgage, all powers, immunities, and
duties as provided for in Sections 5/15-1701 and 5/15-1703 of
the Act.

(e} Waiver ot/ Redemption. Mortgagor acknowledges that
the Property dces not/ ¢constitute agricultural real estate, as
said term is defined in Section 5/15-1201 of the Act or
residential real estate ag d=fined in Section %/15-1219 of the
Act. Pursuant to Section £/15-1601(b) of the Act, Mortgagor
hereby waives any and all rigrt to redemption.

SECTION 5.18. Last Dollars Secuvcsd. This instrument secures
only a portion of the indebtedness owirg or which may become owing
by the Mortgager to the Mortgagee. The parties agree that any
payments or repayments of such indebtedness Dv the Mortgagor shall
be deemed to apply first to the portion of thc indebtedness that is
not secured hereby, it being the parties' inten’ that the portion of
the indebtedness last remaining unpaid shall be deemed secured
herepy.

3e176756 %
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IN WITNESS WHEREOQOF, the Mortgagor has caused this Mortgage to
be duly executed as of the day and year first above written.

MORTGAGUR :

KEEBLER COMPANY, a
Delaware corporation

[Corporate Seal)
pe

g

By:
Name: g.ﬁﬁu‘xngdufv
Title: (/.’4) 4 T;:,)f(\iu.~c,o”

/
I/.

£

/
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; STATE COF NEW YORK )
7 ) a5.:
1 COUNTY OF NEW YCRK )

T, leh A Lire e , a Notary Public in and
for said County in the State aforesaid, do hereby certify that
Vi Bt L oas (g hrasy gty of Keebler Company, a
Delawar~ corporatjon, personally known to me to be the same
person wliose name is gubscribed to the foregoing instrument ,QA

appeared hefore me tnis day in person and acknowledged that the
(she) sigresd and delivered such instrument as(his- (her) own F¥ee
and voluntariy-act and as the free and voluntary act of said

corporation, feir the uses and purposes set forth therein.

GIVEN, under my hand and notarial seal this _L.t!-bday of June,
1996,

My Commission expires: L A T

G
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SCHEDULE 1

6155 West 115th Street, Alsip, Illinois  Permanent Index Nos.
24-20-300-024-0000 and 24-20-301-009-0000

Legal Description of the Land

Parcel 1

LOT 1 (EXCEPT THE NORTH 17 FEET THEREOF) IN KEEBLER
SUBDIVISION BEING A SUBDIVISION OF THE NORTH 678.33 FEET OF THE
WEST 537.97 FEET OF THE EAST 1/2 QF THE SOUTHWEST 1/4 OF SECTION
20, TOWNSHIP 37 NORTH, RANGE 13 EAST OF THE THIRD PRINCIPAL
MERIDIAN, ACCORDING TO THE PLAT OF SUBDIVISION OF KEEBLER
SUBDIVISINN RECORDED AUGUST 17, 1977 AS DOCUMENT NUMBER 24062708,
IN COOK CcouNLY, ILLINCIS.

Parcel ¢

THE EAST 25 FEE?.OF THE SOUTH 628,33 FEET OF THE NORTH
678.33 FEET OF THE WEST.1/2 OF THE SOUTHWEST 1/4 OF SECTION 20,
TOWNSHIP 37 NORTH, RANGE 13 EAST OF THE THIRD PRINCIPAL MERIDIAN,
IN COOK COUNTY, ILLINOIS
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) PERMITTED ENCUMBRANCES

Those matters listed in Chicago Title Insurance Company
Reference No. N9500-1403(8) in Schedule B, as numbers 3 and

7.16, relating t= Chicage (Cook), Illinois.

0497200082 01829 3664CMUB. 5CD
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