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MORTGAGE AND SECURITY AGREEMENT

AMERICAN NATIONAL BANK AND TRUST COMPANY OF CHICAGO, -
trustee under Trust Agreement dated April 12, 1990
and known as Trust No. 110795-02,
TRUSTEE,

and
LEE A. MIGLIN AND MARILYN MIGLIN,
COLLECTIVELY, MORTGAGOR

AND

GMAC COMMERCIAL MORTGAGE CORPORATION,
MORTGAGEE

DATED: AS OF IILY {f\1996

THIS INSTRUMENT AFFECTS REAL AND PERSONAL PROPERTY SITUATED IN THE
STATE OF ILLINOIS, COUNTY OF COOK, SECTION 3, 3LOCK 7, LOT 10, KNOWN BY
THE STREET ADDRESS OF 48 EAST QAK STREET.

THIS INSTRUMENT IS TO BE FILED AND INDEXED IN THE REAL ESTAT# RECORDS
AND 1S ALSO TO BE INDEXED IN THE INDEX OF FINANCING STATEMENFS UNDER
THE NAMES OF MORTGAGOR, AS "DEBTOR', AND MORTGAGEE, AS 'SECURED
PARTY".

THIS INSTRUMENT WAS PREPARED BY AND AFTER RECORDING RETURN TO:
Helaine M. Kaye, Esq.

' ,' Orrick, Herrington & Sutcliffe
; { 666 Fifth Avenue

New York, New York 10103

et AMERICAN TITIF o # [L 3 1 TE€0 Q}xé QA
0¢ Qa3 o
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THIS MORTGAGE AND SECURITY AGREEMENT (this "Mortgage") is made
as of the | tiday of July, 1996, by Lee A. Miglin ("Lee"), whose address is 25 East Scott
Street, Chicago, Illinois 60610, Marilyn Miglin ("Mariiyn"), whose address is 25 East Scott
Street, Chicago, Illinois 60610 (Lee and Marilyn are hereinafter collectively referred to as
"Beneficiary") and American National Bank and Trust Company of Chicago, not personaliy, but
as trustee under Trust Agreement (as hereinafter defined) dared April 12, 1990 and known as
Trust Number 110799-02, having an office at 33 North LaSalle Street, Chicago, Iilinois
("Trustee"; Trustee and Beneficiary are hereinafter collectively referred to as, "Mortgagor”),
in favor of CMAC Commercial Mortgage Corporation, a California corporation ("Mortgagee"),
whose addresz is 650 Dresher Road, P.O. Box 1015, Horsham, Pennsylvania 19044-8015.

THAT FOR AND IN CONSIDERATION OF THE SUM OF TEN AND NO/100
DOLLARS ($10.00), AND ©THER VALUABLE CONSIDERATION, THE RECEIPT AND
SUFFICIENCY OF WHICI 1S HEREBY ACKNOWLEDGED, MORTGAGOR HEREBY
IRREVOCABLY MORTGAGES, GRANTS, BARGAINS, SELLS, CONVEYS, TRANSFERS,
PLEDGES, SETS OVER AND Af3IGNS, AND GRANTS A SECURITY INTEREST, TO
MORTGAGEE, ITS SUCCESSORS AN ASSIGNS, with power of sale, in all of Mortgagor's
estate, right, title and interest in, to and under any and all of the following described property,
whether now owned or hereafter acquired (chllectively, the "Property”):

A. All that certain real property situ2tec-at 48 East Oak Street, Chicago, County
of Cook, State of Illinois, more particularly descrivea on Exhibit A attached hereto and
incorporated herein by this reference (the "Real Estate”), together with ail of the easements,
rights, privileges, franchises, icnements, hereditaments an¢' appurtenances now or hereafier
thereunto belonging or in any way appertaining and all of the estute, right, titie, interest, claim
and demand whatsoever of Mortgagor therein or thereto, either at la'w 1 in equity, in possession
or in expectancy, now or hereafter acquired;

B. All structures, buildings and improvements of every kind and description now
o at any time hereafter located or placed on the Real Estate (the "Improvements '},

C. All furniture, furnishings, fixtures, goods, equipment, inventory or-personal
propetty owned by Mottgagor and now o1 hereafter located on, attached to or used in and about
the Improvements, including, but not limited to, all machines, engines, boilers, dynamos,
clevators, stokers, tanks, cabinets, awnings, screens, shades, blinds, carpets, draperies, fawn
mowers, and all appliaices, plumbing, heating, air conditioning, lighting, ventilating,
refrigerating, disposals and incinerating equipment, and all fixtures and appurtenances thereto,
and such other goods and chattels and personal property owned by Mortgagor as are now or
hereatter used or furnished in operating the Improvements, or the activities conducted therein,
and all building materials and equipment hereafier situated on or about the Real Estate or
Improvements, and all warranties and guaranties relating thereto, and all additions thereto and
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substitutions and replacements therefor (¢xclusive of any of the foregoing owned or leased by
tenants of space in the Imiprovements);

D. All easements, rights-of-way, strips and gores of land, vaults, streets, ways,
alleys, passages, sewer rights, and other emblements now or hereafter located on the Real Estate
or under cr above the same or any part or parcel thereof, and all estates, rights, titles, interests,
tenements, hereditaments and appurtenances, reversions and remainders whatsoever, in any way
belonging, relating or appertaining to the Real Estate and/or Improvements or any part thereof,
or which hereafter shall in any way belong, relate or be appurtenant thereto, whether now owned
or hereafter acquired by Mortgagor;

E. All water, ditches, wells, reservoirs and drains and all water, ditch, well,
reservoir and drainage rights which are appurtenant to, located on, under or above or used in
connection with tn: Eeal Estate or the Improvements, or any part thereof, whether now existing
or hereafter created Or ivquired;

F. All mingra’s ~crops, timber, trees, shrubs, flowers and landscaping features
now or hereafter located on, undsi-or above the Real Estate;

G. Ali cash funds, depocit accounts and other rights and evidence of rights to
cash, now or hereafter created or held by Mortgagee pursuant to this Mortgage or any other of
the Lean Documents (as hereinafter defined}; including, without limitation, all funds now or
hereafter on deposit in the Impound Acccupt; the Repair and Remediation Reserve, the
Replacement Reserve and the Payment Reserve {esch as hereafter defined);

H. All leases, licenses, concessions and occunancy agreements of the Real Estate
or the Improvements now or hereafter entered into and ali rents, royalties, issues, profits,
revenue, incorne and other benefits (collectively, the "Rents and Profiis”) of the Real Estaie or
the Improvements, now or hereafter arising from the use or enioyment of all or any portion
thereof or from any present or future lease, license, concession, occusancy agreement or other
agreement pertaining thereto or arising from any of the Contracts (as hereirafter defined) or any
of the General Intangibles (as hereinafier defined) and all cash or securities deposited to secure
performance by the tenants, lessees or licensees, as applicable, of their obiigat«ons under any
such leases, licenses, concessions or occupancy agreements, whether said cash or-securities are
to be held until the expiration of the terms of said leases, licenses, concessions or ccupancy
agreements or applied to one or more of the installments of rent coming due prior to the
expiration of said terms, subject to, however, the provisions contained in Section 1.11
hereinbelow;

1. All contracts and agresments now or hereafter entered into covering any part
of the Real Estate or the Improvements (collectively, the "Contracts”) and all revenue, income
and other benefits thereof, including, without limitation, management agreements, service
contracts, maintenance contracts, equipment leases, personal property leases and any contracts
or documents relating to construction on any part of the Real Estate or the Improvements
(including plans, drawings, surveys, tests, reports, bonds and governmental approvals) or to the
management or operation of any part of the Real Estate or the Improvements;

NY1-148653.5 8343-13-HMK-OH 12196




~ UNOFFICIAL COPY




UNOFFICIAL COPY

1. All present and future monetary deposits given to any public or private utility
with respect to utility services furnished to any part to the Real Estate or the Improvements:

K. All present and future funds, accounts, instruments, accounts receivable,
documents, causes of action, claims, general intangibles (including without limitation,
trademarks, trade names, servicerarks and symbols now or hereafter used in connection with
any part of the Real Estate or the Improvements, all names by which the Real Estate or the
Improvements may be operated or known, all rights to carry on business under such names, and
all nights, interest and privileges which Mortgagor has or may have as developer or declarant
under any ¢venants, restrictions or declarations now or bereafter relating to the Real Estate or
the Improversents) and all notes or chattel paper now or hereafter arising from or by virtue of
any transactiors related to the Real Estate or the Improvements (collectively, the "General
Intangibles");

L. AL waier taps, sewer (aps, certificates of occupancy, permits, licenses,
franchises, centificates, ccusents, approvals and other rights and privileges now or hereafter
cblained in connection with the Psai Estate or the Improvements and all present and futwre
warranties and guaranties relating to-the Improvements or to any equipment, fixwures, furnitre,
furnishings, personal property or camponents of any of the foregoing now or hereafter located
or installed on the Real Estate or the \mpravements;

M. Al building materials, supplizc and equipment now or hereafier placed on
the Reel Estate or in the Improvements and all architectural renderings, models, drawings, plans,
specitications, studies and data now or hereafter relasisg to the Real Estate or the Improvements;

N. All right, title and interest of Mortgagoray any insurance policies or binders
now or hereafter relating to the Property inciuding any une<inied nremiums thereon;

0. All proceeds, products, substitutions and accessians (including claims and
demands therefor) of the conversion, voluntary or involuntary, of any o7 th foregoing into cash
or liyuidated claims, including, without limitation, proceeds of insuran:e and condemnation
awards; and

P. All other or greater rights and interests of every nature in the Xl Estate
or the Improvements and in the possession or use thereof and income therefrom. whedher now
owned or hereafter acquired by Mortgagor.

POR THE PURPOSES OF SECURING-

(1) The debt evidenced by that certain promissory note (such promissory note,
together with any and all renewals, medifications, consolidations and extensions thereof, is
herainafier referred to as the “Note”) of even date with this Morigage, made by Mortgagor to
the order of Mortgagee in the original principal amount of Two Million Two Hundred Thousand
and 00/100 Doliars (32,200,000.00), together with interest as therein provided, which Note
matures on August 1, 2003;
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(2) The full and prompt payment and performance of all of the provisions,
agreements, covenants and obligations herein contained and contained in any other agreements,
documents or instruments now or hereafter evidencing, securing or otherwise relating to the
indebtedness evidenced by the Note (the Note, this Mortgage, and such other agreements,
documents and instruments, together with any and all renewals, amendmernts, extensions and
moedifications thereof, are hereinafter coilectively referred to as the "Loan Documents”) and the
payment of all other sums therein covenanted to be paid;

— e i v .
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(3) Any and all additional advances made by Mortgagee to protect or preserve
the Property or the lien or security interest created hereby on the Property, or for taxes,
assessmeni_nr insurance premiums as hereinafier provided or for performance of any of
Mortgagor'sobligations hereunder or under the other Loan Documents or for any other purpose
provided herer o in the other Loai Documents (whether or not the original Mortgagor remains
the owner of the #:aperty at the time of such advances); and

(4) Any 7rd all other indebtedness now owing or which may hereafter be owing
by Mortgagor to Mortgagee, bowever and whenever incurred or evidenced, whether express or
implied, direct or indirect, absoluts.or contingent, or due or to become due, and all renewals,
modifications, consolidations, replacements and extensions thereof,

(All of the sums referrca o in Paragraphs (1) through (4) above are herein
sometimes referred to as the "secured indebtedness” or the "indebtedness secured hereby”).

TO HAVE AND TO HOLD the Frogerty unto Mortgagee, and its successors and
assigns forever, free from all rights and benefits urder and by virue of the Homestead
Exemption Laws of the State of Illinois {which rights ard oenefits are hereby expressly released
and waived), for the purposes and uses herein set forth.

PROVIDED, HOWEVER, that if the principal anc inlerest and alf other sums due
or to become due under the Note, including, without limitation, anv crepayment fees required
pursuant to the terms of the Note, shall have been paid at the time and it the manner stipulated
therein and all other sums payable hereunder and all other indebtedness sicured hereby shall
have been paid and ali other covenants contained in the Loan Documenis sisll have been
performed, then, in such case, this Morigage shall be satisfied and the estate, right, title and
interest of Mortgagee in the Property shall cease, and upon payment to Mortgages o all costs
and expenses incurred for the preparation of the release hereinafter referenced and alt recording
costs if allowed by law, Mortgagee shall release this Mortgage and the lien hereof by proper
instrument.

ARTICLE 1
COVENANTS OF MORTGAGOR

For the purpose of further securing the indebtedness secured hereby and for the
protection of the security of this Mortgage, for so long as the indebtedness secured hereby or
any part thereof remains unpaid, Mortgagor covenants and agrees as follows:
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1.1 Warranties of Mortgagor. Mortgagor, for itself and its successors and
assigns, does hereby represent, warranl and covenant to and with Mortgagee, its successors and
agsigns, that:

{a) Mortgagor has good and marketable fee simple title to the Propetty, subject
only to those matters expressly set forth on Exhibit B attached hereto and by this reference
incorporated herein (the "Permitted Exceptions”), and has full power and lawful autherity to
grant, bargain, sell, convey, assign, transfer and mortgage its interest in the Property in the
manner and form hereby done or intended. Mortgagor will preserve its interest in and title to
the Property and will forever warrant and defend the same to Mortgagee against any and all
claims whaisczver and will forever warrant and defend the validity and priority of the lien and
security intersst-created hercin against the claims of all persons and parties whomsoever, subject
to the Permitied-raceptions. The foregoing warranty of title shall survive the foreclosure of this
Mortgage and shail twre to the benefit of and be enforceable by Mortgagee in the event
Mortgagee acquires tiile « the Property pursuant to any foreclosure;

(b) No bank‘urtcy or insolvency proceedings are pending or contemplated by
Mortgagor or, to the best knowleZg= of Mortgagor, against Mortgagor or by or against any
endorser, cosigner or guarantor of the Note;

(cy All reports, certificaier, affidavits, statements and cther data furnished by
Mortgagor to Mortgagee in connection with the ioan evidenced by the Note are true and correct
in all material respects and do not omit to staic-axy fact or circumstance necessary to make the
statements contained therein not misleading;

{d) The execution, delivery and performapce of this Mortgage, the Note and all
of the other Loan Documents have been duly authorized by a’i uecessary action to be, and are,
binding and enforceable against Mortgagor in accordance witis-th respective terms thereof and
do not contravene, result in a breach of or constitute (upon the givipg of notice or the passage
of time or both) a default under the Trust Agreement (as hereinei’e: -defined), partnership
agreement, articles of incorporation or other organizational documents of Mortgagor or any
contract or agreement of any nature to which Mortgagor is a party er by wnich Mortgagor or
any of its property may be bound and do not violate or contravene any law, uidzr,decree, rule
or regulation to which Mortgagor is subject;

(e} The Real Estate and the Improvements, and the intended use thereof by
Mortgagor comply with all applicable restrictive covenants, zoning ordinances, subdivision and
building codes, fiood disaster laws, applicable health and environmental laws and regulations and
all other ordinances, orders or requirements issued by any state, federat or municipal authorijties
having or claiming jurisdiction over the Property. The Reai Estate and Improvements constitute
a separate tax parcel for purposes of ad valorem taxation. The Real Estate and Improvements
do not require any rights over, or restrictions against, other property in order to comply with
any of the aforesaid governmental ordinances, orders or requirements.

() AIll utility services necessary and sufficient for the full use, occupancy,
operation and disposition of the Real Estate and the Improvements for their intended purposes
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are available to the Property, including water, storm sewer, sanitary sewer, gas, electric, cable
and telephone facilities, through public rights-of-way or perpetual private easenients approved
by Mortgagee;

(g) All streets, roads, highways, bridges and waterways necessary for access o
and full use, occupancy, operation and disposition of the Real Estate and the Improvements have
been completed, have been dedicated to and accepted by the appropriate municipal authiority and
are open and availabie to the Real Estate and the Improvements without further condition or cost
to Mortgagor;

(h) All curb cuis, driveways and traffic signals shown on the survey delivered
to Mortgages prior to the execution and delivery of this Mortgage are existing and have been
fully approved v the appropriate governmental authority:

(i) There/sre no judicial, administrative, mediation or arbitration actions, suits
or proceedings pending or tar.z'ened against or affecting Mortgagor, (and, if Mortgagor is a
partnership, any of its general partiiers) or the Property which, if adversely determined, would
materially impair either the Property or Mortgagor’s ability to perform the covenants or
obligations required to be performea-under the Loan Documents;

() The Property is free from deiinquent water charges, sewer rents, taxes and
assessments,

(k) As of the date of this Mortgage, tne Property is free {rom unrepaired damage
caused by fire, flood, accident or other casualty;

() As of the date of this Mortgage, no pari of the Real Estate or the
Improvements has been taken in condemnation, eminent domain o: like proceeding nor is any
such proceeding pending or to Mortgagor's knowledge and belief, thizatzned or contemplated;

(m) Mortgagor possesses all franchises, patents, copyrighis, trademarks,
tradenames, licenses and permits adequate for the conduct of its business suostar’ially as now
conducted;

(n) The Improvements are structurally sound, in good repair and free of defects
in materials and workmanship and have been constructed and installed in substantial compliance
with the plans and specifications relating thereto. All major building systems located within the
Improvements, including, without limitation, the heating and air condiiioning systems and the
electrical and plumbing systems, are in good working order and condition;

(0) Morigagor has delivered to Mortgagee true, correct arxl complete coplcs of
all Contracts and all amendments thereto or modifications thereof;

(p) Mortgagor and the Property are free from any past due obligations for
sales and payroll taxes; and

NY§- 1486835 BR43-13-1IMK-02/12/96
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(@) There are no security apreements or financing statements affecting any
of the Property other than (i) as disclosed in writing by Mortgagor to Mortgagee prior to the
date hereof and (ii) the security agreements and financing statements created in favor of
Mortgagee.

(r)y  The Property forms no part of any property owned, used or claimed by
Mortgagor as a residence or business homestead and is not exempt from forced sale under the
laws of the State of Illinois. Mortgagor hereby disclaims and renounces each and every claim
to all or any porticn of the Property as a homestead.

1.2 Defense of Title, If, while this Mortgage is in force, the title to the
Property or the interest of Mortgagee therein shall be the subject, directly or indirectly, of any
action at law or/in equity, or be atiached directly or indirectly, or endangered, clouded or
adversely affected-in-any manner, Mortgagor, at Mortgagor's expense, shall take all necessary
and proper steps for ihe Zefense of said title or interest, including the employment of counsel
approved by Mortgagee. the prosecution or defense of litigation, and the compromise or
discharge of claims made agast said title or interest. Notwithstanding the foregoing, in the
event that Mortgagee determires that Mortgagor is not adequately performing its obligations
under this Section, Mortgagee ma_, without limiting or waiving any other rights or remedies of
Morigagee hereunder, take such steps. with respect thereto as Mortgagee shall deem necessary
or proper and any and all costs and experses incurred by Mortgagee in connection therewith,
together with interest thereon at the Defaul Inszzest Rate (as defined in the Note) from the date
incurred by Mortgagee until actually paid by Mortgagor, shall be immediately paid by
Mortgagor on demand and shall be secured by t.'s Mortgage and by all of the other Loan
Documents securing alt or any part of the indebtediicss svidenced by the Note.

1.3 Performance of Obligations. Morigagor-shall pay when due the principal
of and the interest on the indebtedness evidenced by the Ncte. Mortgagor shall also pay all
charges, fees and other sums required to be paid by Mortgager as provided in the Loan
Documents, and shall observe, perform and discharge ali obligations, ~ovenants and agreements
to be observed, performed or discharged by Mortgagor set forth in th¢ Loan Documents in
accordance with their terms, Further, Mortgagor shail promptly and stricily perform and
comply with all coveiants, conditions, obligations and prohibitions required-of Mortgagor in
connection with any other document or instrument affecting title to the Property, nr any part
thereof, regardless of whether such document or instrument is superior or suboreinzic to this
Mortgage.

1.4  Insurance. Morigagor shall, at Mortgagor's expense, maintain in force and
effect on the Property at all times while this Mortgage continues in effect the following
insurance:

(a)  Insurance against loss or damage to the Property by fire, windstorm,
tornado and hail and against Joss and damage by such other, further and additional risks as may
be now or hereafter embraced by an "all-risk” form of insurance policy. The amount of such
insurance shall be not less than one hundred percent (100%) of the full replacement (insurable)
cost of the Improvements, furniture, furnishings, fixtures, equipment and other items (whether
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personalty or fixtures) included in the Property and owned by Mortgagor from lime to time,
without reduction for depreciation. The determination of the replacement cost amount shall be
adjusted annually to comply with the requirements of the insurer issuing such coverage or, at
Mortgagee's election, by reference to such indices, appraisals or information as Mortgagee
determings in its reasonable discretion. Full replacement cost, as used herein, means, with
respect to the Improvements, the cost of replacing the Improvements without regard to deduction
for depreciation, exclusive of the cost of excavations, foundations and footings below the lowest
basement floor, and means, with respect to such furniture, furnishings, fixtures, equipment and
other items, the cost of replacing the same, in each case, with inflation guard coverage to reflect
the effect of infiation, or annual valuation. Each policy or policies shall contain a replacement
cost endorsement 2nd either an agreed amount endorsement (to avoid the operation of any co-
insurance provisicas) or a waiver of any co-insurance provisions, all subject to Mortgagee's
approval.

(o) Comprihensive Commercial General Liability Insurance for personal
injury, bodily injury, death ar2-property damage liability in amounts not less than $3,000,000.00
per occurrence and $4,000,00C.00 in the aggregate (both inclusive of umbrella coverage).
During any construction on the Property, Mortgagor’s general contractor for such construction
shall also provide the insurance required in this Subsection (b). Mortgagee hereby retains the
right to periodically review the amount of sid liability insurance being maintained by Mortgager
and 10 require an increase in the amount of sxid liability insurance should Mortgagee desem an
increase to be reasonably prudent under then exisung circumstances.

(c)  Generai beiler and machinery insurance coverage is required if steam
boilers or other pressure-fired vessels are in operation 2t the Property. Minimurm liability
amount per accident must equal the greater of the replacement (insurable) value of the
Improvements housing such boiler or pressure-fired machinery or $2,000,000.00.

(d) I the Property or any part thereof is identifiec Ly the Secretary of Housing
and Urban Development as being situated in an area now or subsequern:iy designated as having
special flood hazards (including, without limitation, those areas designatec as Zone A or Zone
V), flood insurance in an amount equal to the lesser of: (i) the wninimum amowiit tequired, under
the terms of coverage. to compensate for any damage or loss on a replacemcn® basis (or the
unpaid balance of the indebtedness secured hereby if replacement cost coverage is zict available
for the type of building insured); or (i} the maximuin insurance available under the appiopriate
National Flood Insurance Administration program,

(¢)  During the period of any construction on the Property or renovation or
alteration of the Improvements, a so-called "Builder’s All-Risk Completed Value” or "Course
of Construction” insurance policy in non-reporting form for any Improvements under
construction, renovation or alieration in an amoumt approved by Mortgagee and Worker's
Compensation Insurance covering all persons engaged in such construction, renovation or
alteration.

148653.3 8 8843-13-HMK-07/12/9
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H Loss of rents or loss of business income insurance in amounts sufficient
to compensate Mortgager for all Rents and Profits during a period of not less than one year in
which the Property may be damaged or destroyed.

(8)  Such other insurance on the Property or on uny replacements or
substitutions thereof or additions thereto as may from time to time be required by Mortgagee
against other insurable hazards or casualties which ai the time are commonly insured against in
the case of property similarly situated, due regard being given to the height and type of
buildings, their consiruction, location, use and occupancy.

All such insurance shall (i) be with insurers authorized to do business in the state
within whick’the Property is located and who have and maintain a rating of at least A" from
Standard & Poei’sor "A: V" from A.M. Best, (ii) contain the complete address of the Property
(or a complete iega dsscription), (iii) be for terms of at least one year, (iv) contain deductibles
which do not exceed-$)2,000.00 or, with respect to the policy described in clause (d) above
$3.000, and (v) be subie:tto the approval of Mortgagee as to insurance companies, amounts,
content, forms of policies, roethad by which premiums are paid and expiration dates.

Mortgagor shall a: of the date hereof deliver to Mortgagee evidence that said
insurance policies have been paid cuzrent as of the date hereof and certified copies of such
insurance policies and original certificater of insurance signed by an authorized agent of the
applicable insurance companies evidencing suck-insurance satisfactory to Mortgagee, Mortgagor
shall renew all such insurance and deliver to Mrrigagee certificates evidencing such renewals
at least thirty (30} days before any such insurance shall expire. Without limiting the required
endorsements to the insurance policies. Mortgagor further agrees that all such policies shall
include a standard, non-contributory, mortgagee clause nzming:

GMAC Commercial Mortgage Corporation.
its successors and assigns as their
interests may appear

650 Dresher Road

P.O. Box 1015

Horsham, Pennsylvania 19044-8015

(a) as an additional insured under ail liability insurance policies, (b) as the first morigagee on
all property insurance policies and {(c) as the lender's loss payee on all loss of rents or loss of
business income insurance policies. Mortgagor further agrees that all such insurance policies:
(a) shall provide for at least thirty (30) days’ prior written notice to Mortgagee prior to any
cancellation or termination thereof and prior to any modification thereof which affects the
interest of Mortgagee; (b) shall contain an endorsement or agreement by the insurer that any loss
shall be payable to Mortgagee in accordance with the terms of such policy notwithstanding any
act or negligence of Mortgagor which might otherwise result in forfeiture of such insurance; (c)
shall waive all rights of subrogation against Mortgagee; (d) in the event that the Property
constitutes a legal-non-conforming use, shall include an ordinance or law coverage endorsement
which will contain "Demolition Cost”, "Loss Due to Cperation of Law" and "Increased Cost of
Construction” coverages; (e) in the event that any lease requires that any insurance policies

NY1-148553.5 8842-13-HMK-07/12/96




- UNOFFICIAL COPY




UNOFFICIAL COPY

;“: personalty or fixtures) included in the Property and owned by Mertgagor from time to time,
ji?‘ without reduction for depreciation. The determination of the replacement cost amount shall be
(v, adjusted annually to comply with the requirements of the insurer issuing such coverage or, at
»‘}} Mortgagee’s election, by reference to such indices, appraisals or information as Mortgagee
b determines in its reasonable discretion. Full replacement cost, as used herein, means, with
i respect to the Improvements, the cost of replacing the Improvements without regard to deduction

for depreciation, exclusive ot the cost of excavations, foundations and footings below the lowest
basement floor, and means, with respect to such furniture, furnishings, fixtures, equipment and
other items, the cost of replacing the same, in each case, with inflation guard coverage to retlect
the effect of intlation, or annual valuation. Each policy or policies shall contain a replacement
cost endorsemznt and either an agreed amount endorsement {to avoid the operation of any co-
insurance previsions) or a waiver of any co-insurance provisions, all subject to Mortgagee's
approval.

(b) Zomprehensive Commercial General Liability Insurance for personal
injury, bodily injury, dear>and property damage liability in amounts not less than $3,000,000.00
per occurrence and $4,000,000.90 in the aggregate (both inclusive of umbrelia coverage).
During any construction on the Property, Mortgagor’s general contractor for such construction
shall also provide the insurance reguired in this Subsection (b). Mortgagee hereby retains the
right to periodically review the amount ~fsaid liahility insurance being maintained by Mortgagor
and to require an increase in the amount-of said liability insurance should Mortgagee deem an
increase to be reasonably prudent under then existing circumstances.

(¢}  General boiler and machinery insurance coverage is required if steam
boilers or other pressure-fired vessels are in operaton at the Property. Minimum liability
amount per accident must equal the greater of the «eplacement (insurable) value of the
Improvements housing such boiler or pressure-fired maciunery-or $2,000,000.00.

()  Ifthe Property or any part thereof is identiri! by the Secretary of Housing
and Urban Development as being situated in an area now or subsequeatly designated as having
special flood hazards (including, without limitation, those areas designatcd as Zone A or Zone
V), flood insurance in an amount equal to the lesser of: (i) the minimum amorat required, under
the terms of coverage, to compensate for any damage or loss on a replacem<pt hasis (or the
unpaid halance of the indebtedness secured hereby if replacement cost coverage s ziot available
for the type of building insured); or (i) the maximum insurance available under the-argropriate
Naticnal Flood Insurance Administration program.

(¢)  During the period of any construction on the Property or renovation or
alteration of the Improvements, a so-called "Builder's All-Risk Completed Value" or "Course
of Construction" insurance policy in non-reporting form for any Improvements under
construction, renovation or alteration in an amount approved by Mortgagee and Worker’s
Compensation Insurance covering all persons engaged in such construction, renovation or
alteration.

1S
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affecting the Property contain a waiver of subrogation provision, shall, either by their terms or
by endorsement, provide such a waiver; and (f) may be in the form of blanket policies provided
that either such policies contain an endorsement, or Morigagee receives other evidence
satisfactory to Mortgagee, to the effect that the coverage provided thereby will not be affected
by the failure to pay any portion of the premium therefore which is not allocable to the Property
or by any other action noi refating to the Property which would otherwise permit the issuer
thereof to cancel the coverage thereof. The delivery to Mortgagee of the insurance policies or
the certificates of iasurance as provided above shall constitute an assignment of ali proceeds
payable under such insurance policies relating to the Property by Mortgagor to Mortgagee as
further security for the indebtedness secured hereby. In the event of foreclosure of this
Mortgags. o other transfer of title to the Property in extinguishment in whole or in part of the
secured indriiedness, all right, title and interest of Mortgagor in and to all proceeds payable
under such polici=s then in force concerning the Property shall thereupon vest in the purchaser
at such foreclosuzesor in Mortgagee or other transferee in the event of such other transfer of
title. Approval of ary insurance by Mortgagee shall not be a representation of the solvency of
any insurer or the suificiency of any amount of insurance. In the event Mortgagor fails to
provide, maintain, keep in {orce or deliver and furnish to Mortgagee the policies of insurance
required by this Mortgage or zvidence of their renewal as required herein, Morigagee may, but
shall not be obligated to, procure such insurance and Mortgagor shall pay all amounts advanced
by Mortgagee therefor, together witn iaterest thereon at the Default Interest Rate from and after
the date advanced by Mortgagee until actusily repaid by Mortgagor, promptly upon demand by
Mortgagee. Any amounts so advanced by Mortgagee, together with interest theveon, shall be
secured by this Mortgage and by all of the otaer Loan Documents securing all or any part of the
indebtedness secured hereby. Mortgagee shall ho! be respousible for nor incur any liability for
the insofvency of the insurer or other failure of the-ipsurer to perform, even though Mortgagee
has caused the insurance to be placed with the insurer afier failure of Mortgagor to furnish such
insurance.

f e ma Tk e i
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1.5  Payment of Taxes. Mortgagor shall pay ot cause o be paid, except to
the extent provision is actually made therefor pursuant to Section 1.6 or Section 1.7 of this
Mor:gage, ali taxes and assessments which are or may become a lien'on the Property or which
are assessed against or imposed upon the Property. Mortgagor shall turnishc Mortgagee with
receipts (or if receipts are not immediately available, with copies of canceled chenks evidencing
payment with receipts to follow promptly after they become available) showing puyent of such
taxes and assessments at least fifteen (15) days prior to the applicable delinquency cate therefor.
Notwithstanding the foregoing, Mortgagor may in good faith, by appropriate procecaings and
upon notice to Mortgagee, contest the validity, applicability or amount of any asserted tax or
assessment so long as (a) such contest is diligently pursued, (b) Mortgagee determines, in its
subjective opinion, that such contest suspends the obligation to pay the tax and that nonpayment
of such tax or assessment will not result in the sale, loss, forfeiture or diminution of the
Property or any part thereof or any interest of Mortgagee therein, and (c} prior to the earlier of
the commencement of such contest o the delinquency date of the asserted tax or assessment,
Mortgagor deposits in the Impound Account (as hereinafter defined) an amount determined by
Mortgagee to be adequate to cover the payment of such tax or assessment and a reascnable
additional sum to cover possible interest, costs and penaities; provided, however, that Mortgagor
shall promptly cause io be paid any amount adjudged by a court of competent jurisdiction to be
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due, with all interest, costs and penalties thereon, promptly after such judgment becomes final;
and provided, further, that in any event each such contest shall be concluded, the taxes,
assessments, interest, costs and penalties shall be paid prior to the date any writ or ordet is
issued under which the Property may be sold, lost or forfeited.

1.6 Tax and Insurance Impound Account. Mortgagor shali establish and maintain
at all times while this Mortgage continues in effect an impound account (the "Impound
Account”) with Mortgagee for payment of real estate taxes and assessments and insurance on
the Property and as additional security for the indebtedness secured hereby. Simuitaneously with
the execution hereof, Mortgagor shall deposit in the Impound Account an amount determined
by Mortgagee to be necessary to ensure that there will be on deposit with Mortgagee an amount
which, when-added to the monthly payments subsequently required to be deposited with
Mortgagee hercrider on account of real estate taxes, assessments and insurance premiums, wiil
result in there berrg on deposit with Mortgagee in the Impound Account an amount sufficient
to pay the next due aanv.2l installment of real estate taxes and assessment cn the Property at least
one (1) month prior to th<delinyuency date thereof (if paid in one installment) and the next due
annual insurance premiums with.respect to the Property at least one (1) month prior to the due
date thereof (if paid in one installme=nt). Commencing on the first monthly payment date under
the Note and continuing thereafiar on each monthly payment date under the Note, Mortgagor
shall pay to Mortgagee, concurrently.»vith and in addition to the monthly payment due under the
Note and until the Note and all other isdzntedness secured hereby is tully paid and performed,
deposits in an amount equal to one-twelfta (}/12) of the amount of the annual real estate taxes
and assessments that will next become due and-p2yable on the Property, plus one-twelfth (1/12)
of the amount of the annual premiums that wiii ziext become due and payabie on insurance
policies which Mortgagor is required to maintain herevader, each as estimated and determined
by Mortgagee. So long as no default hereunder orcuider the other Loan Documents has
occurred and is continuing, all sums in the Impound Account-siiall be held by Mortgagee in the
Impound Account to pay said taxes, assessments and insurance premiums in one installment
before the same become delinquent. Mortgagor shall be responsibie for ensuring the receipt by
Mortgagee, at least thirty (30) days prior to the respective due date for-payment thereof, of all
bills, tnvoices and statements for all taxes, assessments and insurance preiniums to be paid from
the Impound Account, and so long as no default hereunder or under the othsr Loan Documents
has occurred and is continuing, Mortgagce shall pay the governmental authoriey o other party
entitled thereto directly to the extent funds are available for such purpose iii.r2 Impound
Account. In making any payment from the Impound Account, Mortgagee shall be zatitled to
rely on any bill, statement or estimate procured from the appropriate public office or insurance
company or agent without any inquiry into the accuracy of such bill, statement or estimate and
without any inquiry into the accuracy, validity, enforceability or contestability of any tax,
assessmenl, valuation, sale, forfeiture, tax lien or title or claim thereof. The Impound Account
shall not, unless otherwise explicitly required by applicable law, be or he deemed to be escrow
or trust funds, but, at Mortgagee’s option and in Mortgagee's discretion, may either be held in
a separate account or be commingled by Mortgagee with the general funds of Mortgagee. No
interest on the funds contained in the Impound Account shall be paid by Mortgagee to
Mortgagor. The Impound Account is solely for the protection of Mortgagee and entails no
respongibility on Mortgagee's part beyond the payment of taxes, assessments and insurance
premiums following receipt of bills, invoices or statements therefor in accordance with the terms
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hereof and beyond the aliowing of du¢ credit for the sums actually received. Upon assignment
of this Mortgage by Mortgagee, any funds in the Impound Account shall be turned over to the
assignee and any responsibility of Mortgagee, as assignor, with respect thereto shall terminate,
If the tatal funds in the Impound Account shall exceed the amount of payments actually applied
by Mortgagee for the purposes of the Impound Account, such excess may be credited by
Mortgagee on subsequent payments to be made hereunder or, at the option of Mortgagee,
refunded to Mortgagor. 1If, however, the Iinpound Account shalt rot contain sufficient funds to
pay the sums required when the same shall become due and payable, Mortgagor shall, within
ten (10) days after receipt of written notice thereof, deposit with Mortgagee the full amount of
any such deficiency. If the Mortgagor shall fail to deposit with Mortgagee the full amount of
such deficieny as provided above, Mortgagee shall have the option, but not the obligation, to
make such depssit and all amounts so deposited by Mortgapee, together with interest thereon
at the Defauli-siierest Rate from the date incurred by Mortgagee until actually paid by
Morigagor, shall o immediately paid by Mortgagor on demand and shall be secured by this
Mortgage and by all of tie other Loan Documents securing al! or any part of the indebtedness
evidenced by the Note. L{"there is a default under this Mortgage which is not cured within any
applicable grace or cure period, Mortgagee may, but shall not be obligated to, apply at any time
the balance ther remaining in che Impound Account against the indebtedness secured hereby in
whatever order Mortgagee shall subjectively determine. No such application of the Impound
Account shall be deemed to cure any 9<f3ult hereunder. Upon full payment of the indebtedness
secured hereby in accordance with its teiip=or at such earlier time as Mortgagee may elect, the
balance of the Impound Account then in Mortgagee’s possession shall be paid over to Mottgagor
and no other party shall have any right or claim ‘hereto.

1.7 Payment Reserve.

{a) Contemporaneously with the execution heresi, Mortgagor has established with
Mortgagee a reserve in the amount equal to two (2) regular taortaly installments of principal,
interest and all required deposits or impounds (the "Payment Reseive"). Mortgagor understands
and agrees that, notwithstanding the establishment of the Payment Rzocrve as herein required,
all of the proceeds of the Note have been, and shall be considered, fully dizbursed and shall bear
interest and be payable on the terms provided therein. No interest on funds contained in the
Payment Reserve shall be paid by Mortgagec to Mortgagor.

(b} For so long as no defauit has occurred hereunder or under any of a2 other
Loan Documents beyond any applicable grace or cure period, Mortgagee shall on each monthly
payment due date under the Note to and including October 1, 1996, advance from the Payment
Reserve to itself the amount of the monthly installment due and payable by Mortgagor under the
Note on such monthly payment due date and shall also advance from the Payment Reserve into
the Impound Account the amount of any deposit for taxes and insurance premiums and into the
Replacement Reserve (as hereinafter defined) the amount of any deposit for Repuirs (as
hereinafier defined) required to be paid by Mortgagor concurrently with each such monthly
instaliment pursuant to the terms hereof. Provided no default, or event which with the passage
of time or the giving of notice, or both, which would constitute a default, has occurred after the
final disbursement from the Payment Reserve on October 1, 1996, any amounts then remaining
in the Payment Reserve shail be paid to Mortgagor. Nothing contained herein, including,
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without limitation, the existence of the Payment Reserve, shall release Mortgagor of any
obligation to make payments under the Note, this Mortgage or the other Loan Documents strictly
in accordance with the terms hereof or thereof and, in this regard, without limiting the generality
of the foregoing, should the amounts contained in the Payment Reserve not be sufficient to pay
in full the monthly installments and the Impound Account and Replacement Reserve deposits
referenced above in this subparagraph, Mortgagor shall be responsible for paying such deficiency
on the due date of any such monthly installment.

1.8 Replacement Reserve: Security Interest Reserves.

(a) Atlender’s option, as additional security for the indebtedness secured hereby,
Mortgagor shaii establish and maintain at all times while this Mortgage continues in effect a
repair reserve (thz "Replacement Reserve") with Mortgagee for payment of certain non-recurring
types of costs and srpenses incurred by Mortgagor for interior and exterior work to the
Property, including wineat limitation, performance of work to the roofs, chimneys, guiters,
downspouts, paving, curos, driveways, ramps, balconies, porches, patios, exterior walls,
exterior doors and doorways, windows, elevators and mechanical and HVAC equipment
(collectively, the "Repairs") provided such costs and expenses are incurred for repairs (i) not
incurred for ordinary wear and tear at the Property and (ii) categorized under generally accepted
accounting principles as a capital exp:pse and not as a operating expense. Commencing on the
first monthiy payment date under the Notc.and continuing thereafter on each monthly payment
date under the Note, the Mortgagor shall pay Mortgagee, concurrently with and in addition to
the monthiy payment due under the Note and unuf the Note and all other indebtedness secured
hereby is fully paid and performed, a deposit to t*e Replacement Reserve in an amount equal
to $85.00 per month. So long as no default hereundér or under the other Loan Documents has
occurred and is continuing, all sums in the Replacement Ruserve shall be held by Mortgagee in
the Replacement Reserve to pay the costs and expenscs of Pepairs. So long as no default
hereunder or under the other Loan Documents has occurred aind is continuing, Mortgagee shatl,
to the extent funds are available for such purpose in the Replucement Reserve, disburse to
Morigagor the amount paid or incurred by Mortgagor in performing sv<n Repairs within ten (10)
days following: (a) the receipt by Morigagee of a written request Trom Mortgagor for
disbursement from the Replacement Reserve and a certification by Mortgagor in the form
attached hereto as Exhibit C that the applicable item of Repair has been cenisieted, (b) the
delivery to Mortgagee of invoices, receipts or other evidence satisfactory to Mortgagee verifying
the cost of performing the Repairs; (c) for disbursement reguests in excess of $10,905.00, the
delivery 10 Mortgagee of affidavits, lien waivers or other evidence reasonably satisfactory to
Mortgagee showing that all materialmen, laborers, subcontractors and any other parties who
might or could claim statutory or common law liens and have furnished material or labor to the
Property have been paid all amounts due for labor and materials furnished to the Property; (d)
for disbursement requests in excess of $10,000,00, delivery to Mortgagee of a certification fzom
an inspecting architect or other third party acceptabie to Mortgagee describing the completed
Repairs and verifying the completion of the Repairs and the value of the completion of the
Repairs and the value of the completed Repairs; and (e) for disbursement requests in excess of
$10,000,00, defivery to Mortgagee of a new certificate of occupancy for the portion of the
[mprovements covered by such Repairs, if said new certificate of occupancy is required by law,
or a certitication by Mortgagor that no new certificate of occupancy is required. Mortgagee
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shall not be required to make advances from the Replacement Reserve more frequently than once
in any ninety (90) day period. In making any payment from the Replacement Reserve,
Mortgagee shall be entitled to rely on such request from Mortgagor without any inquiry into the
accuracy, validity or contestability of any such amount. Mortgagee may, at Mortgagee’s
expense, make or cause to be made during the term of this Mortgage a quarterly inspection at
the Property to determine the need, as determined by Mortgagee in its reasonable judgment, for
further Repairs of the Property. In the event that such inspection reveals that further Repairs of
the Property are required, Mortgagee shall provide Mortgagor with a written description of the
required Repairs and Morigagor shail complete such Repairs to the reasonable satisfaction of
Mortgagee within ninety (90) days after the receipt of such description from Mortgagee, or such
later date‘as_nay be approved by Mortgagee in its sole discretion. The Replacement Reserve
shall not, uriess otherwise explicitly required by applicable law, be or be deemed io be escrow
or trust funds, tax, at Mortgagee's option and in Mortgagee’s discretion, may either be held in
a separate accourii rbe commingled by Mortgagee with the general funds of Mortgagee. No
interest on the funds contained in the Replacement Reserve shall be paid by Mortgagee to
Mortgagor. The Replacenient Reserve is solely for the protection of Mortgagee and entails no
responsibiiity on Mortgagec’s part beyond the payment of the costs and expenses described in
this Section in accordance witn the-terms hereof and beyond the allowing of due credit for the
sums actually received. In the event that the amounts on deposit or available in the Replacement
Reserve are inadequate to pay the cos! of the Repairs, Mortgagor shall pay the amount of such
deficiency. Upon assignment of this Mo:rsage by Mortgagee, any funds in the Replacement
Reserve shall be turned over to the assignee 2ad any responsibility of Mortgagee, as assignor,
with respect thereto shall terminate. If there 15-a Z2fault under this Mortgage which is not cured
within any applicable grace or cure period, Mortgazce may, but shall not be obligated to, apply
at any time the balance then remaining in the Repizcement Reserve against the indebtedness
secured hereby in whatever order Mortgagee shall subjectively determine. No such application
of the Replacement Reserve shall be deemed to cure any defaiichereunder. Upon full payment
of the indebtedness secured hereby in accordance with its terms or at such earlier time as
Mortgagee may elect, the balance of the Replacement Reserve tler in Mortgagee's possession
shall be paid over to Mortgagor and no other party shall have any rigat or claim thereto.

(b) As additional security for the payment and performance ty Mortgagor of all
duties, responsibilities and obligations under the Note and the other Loan Docuiments, Mortgagor
hereby unconditionally and irrevocably assigns, conveys, pledges, mortgages, transfore, delivers,
deposits, sets over and confirms unto Mortgagee, and hereby grants to Mortgages = cecurity
interest in, (i) the Impound Account, the Payment Reserve, the Repair and Remediation Reserve
(as defined in Exhibit D) and the Replacement Reserve (collectively, the "Reserves”), (i1} the
accounts into which the Reserves have been deposited, (iii) all insurance of said accounts, (iv)
all accounts, contract rights and general intangibles or other rights and interests pertaining
thereto, (v) all sums now or hereafter therein or represented thereby, (vi) all replacements,
substitutions or proceeds thereof, (vii) all instruments and documents now or hereafter
evidencing the Reserves or such accourts, (viil) all powers, options, rights, privileges and
immunities pertaining to the Reserves (including the right to make withdrawals therefrom), and
(ix) all proceeds of the foregoing. Mortgagor hereby authorizes and consents to the account into
which the Reserves have been deposited being held in Mortgagee's name or the name of any
entity servicing the Note for Mortgagee and hereby acknowledges and agrees, that Mortgagee,
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or at Mortgagee’s election, such servicing agent, shall have exclusive control over said account.
Notice of the assignment and security interest granted to Mortgagee herein may be delivered by
Mortgagee at any time to the financial institution wherein the Reserves have been established,
and Mortgagee, or such servicing entity, shall have possession of all passbooks or other
evidences of such accounts. Mortgagor hereby assumes all risk of loss with respect to amounts
on deposit in the Reserves. Mortgagor hereby knowingly, voluntarily and intentionally
stipulates, acknowledges and agrees that the advancement of the funds from the Reserves as set
forth herein is at Mortgagor's direction and is not the exercise by Mortgagee of any right of
set-off or other remedy upon a defauit. Mortgagor hereby waives all right to withdraw funds
from the Reserves. [f a defauit shall occur hereunder or under any other of the Loan Documents
which is nGt2ured within any applicable grace or cure period, then Mortgagee may, without
notice or dentand on Morigagor, at its option: (A) withdraw any or all of the funds (including,
without limitation; interest) then remaining in the Reserves and apply the same, after deducting
all costs and expenses of safekeeping, collection and delivery (including, but not limited to,
attorneys’ fees, costs‘and expenses) to the indebtedness evidenced by the Note or any other
obligations of Mortgager nder the other Loan Documents in such manner or ags Mortgagee shall
deem appropriate in its solediscretion, and the excess, if any, shall be paid to Mortgagor, (B}
exercise any and all rights and rcimedies of 2 secured party under any applicable Uniform
Commercial Code, and/or (C) exarcize any other remedies availabie at law or in equity. No
such use or application of the fund:-Contained in the Reserves shall be deemed to cure any
default hereunder or under the other Loar Documents.

1.9  Casualty and Condemnaticn, Mortgagor shall give Mortgagee prompt
wrilten notice of the occurrence of any casualty aifocting, or the institution of any proceedings
for eminent domain or for the condemnation of, the Property or any portion thereof, All
insurance proceeds on the Property, and all causes of acticn. claims, compensation, awards and
recoveries for any damage, condemnation or taking of ali or 2y part of the Property or for any
damage or injury to it for any Joss or diminution in value of the Property, are hereby assigned
to and shall be paid to Mortgagee. Mortgagee may participal= ir any suits or proceedings
relating to any such proceeds, causes of action, claims, compensatior, awards or recoveries and
Mortgagee is hereby authorized, in its own name or in Mortgagor's nainz, to adjust any loss
covered by insurance or any condemnation claim or cause of action, and to soitle or compromise
any claim or cause of action in connection therewith, and Mortgager shall {ion time to time
deliver to Mortgagee any instruments required (o permit such participation. < A!% insurance
proceeds coming into possession of Mortgagee shall not be deemed trust funds and hiortgagee
shall have the option in its sole discretion to apply any insurance proceeds it may receive
pursuant hereto to the payment of the indebtedness secured hereby or to allow all or a pertion
of such proceeds to be used for the restoration of the Property. In the event any such insurance
proceeds shall be used to reduce the indebtedness secured hereby, Mortgagee shall apply any
sums received by it under this Section first to the payment of all of its costs and expenses
(including, but not limited to, legal fees and Jisbursements) incurred in obtaining those sums.

Any reduction in the indebtedness secured hereby resulting from Mortgagee’s
application of any sums received by it hereunder shall take effect only when Mortgagee actually
receives such sums and elects to apply such sums to the indebtedness secured hereby and, in any
event, the unpaid portion of the indebtedness secured hereby shall remain in full force and effect
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and Mortgagor shall not he excused in the payment thereof. Partial payments received by
Mortgagee, as described in the preceding sentence, shall be applied firss to the final payment due
under the Note and thereafter to installments due under the Note in the inverse order of their due
date. 1f Mortgagee directs Mortgagor to restore or repair the Property after the occurrence of
& casualty or partial taking of the Property. Mortgagor shall promptly and diligently, at
Mortgagor's sole cost and expense and regardless of whether the insurance proceeds or
condemnation award, as appropriate, shall be sufficient for the purpose, restore, repair, replace
and rebuild the Property as nearly as possible to its value, condition and character immediately
prior to such casualty or partial taking in accordance with the foregoing provisions and
Mortgagor shall pay io Mortgagee all costs and expenses of Morigagee incurred in administering
said rebuitiing, restorations or repair, provided the Mortgagee makes such proceeds or award
available for such purpose. Mortgagor agrees to execute and deliver from time to time such
further instrume:rs.as may be requested by Mortgagee to confirm the foregoing assignment to
Mortgagee of any <award, damage, insurance proceeds, payment or other compensation.
Mortgagee is hereby irtovocably constituted and appointed the attorney-in-fact of Mortgagor
(which pewer of attorney shall be irrevocable so long as any indebtedness secured hereby is
outstanding, shall be deemec counled with an interest, shall survive the voluntary or involuntary
dissoiution of Mortgagor and shall.not be affected by any disability or incapacity suffered by
Mortgagor subsequent to the date heieof), with full power of substitution, subject to the terms
of this section, to settle for, collect «nd receive any such awards, damages, insurance proceexs,
payments or other compensation from the varties or authorities making the same, to appear in
and prosecute any proceedings therefor and to-give receipts and acquittances therefor,

1.10  Mechanics’ Liens. Mortgagor shail pay when due all claims and demands
of mechanics, materialmen, laborers and others for-any work performed or materials delivered
for the Real Estate or Improvements; provided, howevec, that, Mortgagor shall have the right
lo contest in good faith any such claim or demand, 50 long as it does so diligently, by
appropriate proceedings and without prejudice to Morigagee aud provided that neither the
Property nor any interest therein would be in any danger of sair., juss or forfeiture as a result
of such proceeding or contest. In the event Mortgagor shall contes! azv such claim or demand,
Mortgagor shall promptly notify Morigagee of such contest and thereatter shall, upon
Mortgagee’s request, promptly provide a bond, cash deposit or other securiiy satisfactory to
Mortgagee to protect Morigagee's interest and security should the contest ve ursuccessful, If
Mortgagor shall fail to immediately discharge or provide security against any-uch claim or
demand as aforesaid, Mortgagee may do so and any and all expenses incurred by Morigagee,
together with interest thereon at the Default Interest Rate from the date incurred by Mortgagee
uniil actually paid by Mortgagor, shall be immediately paid by Mortgagor on demand and shall
be secured by this Mortgage and by all of the other Loan Docusnents securing all or any part
of the indebtedness evidenced by the Note. '

1.11 Rents and Profits. As additional and colfateral security for the payment
of the indebtedness secured hereby and cumulative of any and all rights and remedies herein
provided for, Mortgagor hereby absolutely and presently assigns to Mortgagee all existing and
future Rents and Profits, Mortgagor hereby grants to Mortgagee the sole, exclusive and
immediate right, without taking possession of the Property, to demand, collect (by suit or
otherwise), receive and give valid and sufficient receipts for any and all of said Rents and
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Profits, for which purpose Morigagor does hereby irrevocably make, constitute and appoint
Mortgagee its attorney-in-fact with full power to appoint substitutes or a trustee to accomplish
such purpose (which power of attorney shall be irrcvocable so fong as any indebtedness secured
hereby is outstanding, shall be deemed to be coupled with an interest, shall survive the voluntary
or involuntary dissolution of Mortgagor and shall not be atfected by any disability or incapacity
suffered by Mortgagor subsequent to the date hereof). Mortgagee shall be without liability for
any loss which may arise from a failure or inability to collect Rents and Profits, proceeds or
other payments. However, until the occurrence of a defauli under this Mortgage which has not
been cured within any appiicable grace or cure period, Mortgagor shall have a license to collect
and receive the Rents and Profits when due and prepayments thereof for not more than one
month priar o due date thereof. Upon the occurrence of a default hereunder which has not been
cured within any applicable grace or cure period, Mortgagor’s license shall automatically
terminate witiord notice to Mortgagor and Mortgagee may thereafter, without taking possession
of the Property, ¢cuilict the Rents and Protits itself or by an agent or receiver. From and after
the termination of suCh iicense, Mortgagor shall be the agent of Mortgagee in collection of the
Rents and Profits and 21701 the Rents and Profits so collected by Mortgagor shall be held in trust
by Mortgagor for the sole ans =xclusive benefit of Mortgagee and Mortgagor shail, within one
(1) business day after receipt of any Rents and Profits, pay the same to Mortgagee to be applied
by Mortgagee as hereinafter set torth. Neither the demand for or collection of Rents and Profits
by Mortgagee shall constitute any sssumption by Mongagee of any obligations under any
agreement relating thereto. Mortgagee 12 obligated to account only for such Rents and Profits
as are actually collected or receivea by Mortgagee. Mortgagor irrevocably agrees and consents
that the respective payors of the Rents and Frofits shall, upon demand and notice from
Mortgagee of a default hereunder, pay said Renis and Profits to Mortgagee without liability to
determine the actual existence of any default claimecd by Mortgagee. Mortgagor hereby waives
any right, claim or demand which Mortgagor may now or hereafter have against any such payor
by reason of such payment of Rents and Profits to Mortgrgee, and any such payment shail
discharge such payor’s obligation to make such payment to Mo:reagor. All Rents and Profits
collected or received by Mortgagee shall be applied against all expeies of collection, including,
without limitation, attorneys’ fees, against costs of operation and management of the Property
and against the indebtedness secured hereby, in whatever order or priority as to any of the items
so mentioned as Morgagee directs in its sole subjective discretion and withont regard to the
adequacy of its security. Neither the exercise by Mortgagee of any rights under«hs Section nor
the application of any Rents and Profits to the secured indebtedness shall cure o: b, deemed a
waiver of any default hereunder. The assignment of Rents and Profits hereinabove graved shall
continue in full force and effect during any period of foreclosure or redemption with respect to
the Property. Mortgagor has executed an Assignment of Leases and Rents dated of 2ven date
herewith (the "Assignment") in favor of Mortgagee covering all of the right, title and interest
of Mortgagor, as landlord, lessor or licensor, in and to any leases, licenses and occupancy
agreements relating to all or portions of the Property. All rights and remedies granted to
Mortgagee under the Assignment shall be in addition to and cumulative of all rights and
remedies granted to Mortgagee hereunder.
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1.12  Leases and Licenses.

{a) fortgagor covenants and agrees that it shall not enter into any lease
without the prior written approval of Mortgagee, which approval shall not be unreasonably
withheld. The request for approval of each such proposed new lease shall be made to Mortgagee
in writing and Mortgagor shall fur:ish 1o Mortgagee (and any loan servicer specified from time
to time by Morigagee): (i) such biographical and financial information about the proposed tenant
as Mortgagee may require in conjunction with its review, (ii) a copy of the proposed form of
lease, and (iii) a summary of the material terms of such proposed lease (including,without.
limitation, rental terms and the term of the proposed lease and any options). It is acknowledged
that Mortgage: intends to include among its criteria for approval of any such proposed lease the
following: (iy such lease shall be with a bona-fide arm’s-length tenant; (ii) such lease shall not
contain any rental-cr other concessions which are not then customary and reasonable for similar
properties and leases in the market area of the Land; (iii) such lease shall provide that the tenant
pays for its expenses; (1) the rental shall be at least at the market rate then prevailing for
similar properties and lesscs in the market areas of the Land; and (v) such lease shall contain
subordination and attornmer. rrevisions in form and content acceptable to Mortgagee.

(b}  Prior toexecution of any leases of space in the Improvements after the date
herzof, Mortgagor shall submit to Mo:rzagee, for Mortgagee's prior approval, which approval
shall not be unreasonably withheld, a cap; of the form lease Mortgagor plans to use in leasing
space in the Improvements. All leases of spacz in the Improvements shall be on terms consistent
with the terms for similar leases in the market ares-of the Real Estate, shall provide for free rent
only if the same is consistent with prevailing market conditions and shall provide for market
rents then prevailing in the market area of the Real Estate. Such leases shall also provide for
security deposits in reasonable amounts. Mortgago: chall also submit to Mortgagee for
Mortgagee’s approval, which approval shail not be unreasonably withheid, prior to the execution
thereof, any proposed lease, license or occupancy agreement of the Improvements or any portion
thereof that differs materially and adversely from the aforementic:ied form lease, Mortgagui
shall not execute any lease, license or occupancy agreement for ail <r-a substantiai portion of
the Property, except for an actual occupancy by the tenant, lessee or licsusee thereunder, and
shall at all times promptly and faithfully perform, or cause to be performed, #i1 of the covenants,
conditions and agreements contained in all leases, licenses and occupancy-atresments with
respect to the Property, now or hereafter existing, on the part of the landiord, lessar-or licensor
thereunder to be kept and performed. Mortgagor shall furnish to Mortgagee, wiiz ten (10)
days after a request by Mortgagee to do so, but in any event no later than ten (10) days after
the end of each calendar quarter, a current rent roll certified by Mortgagor as being teue and
correct containing the names of all tenants, lessees and licensees with respect to the Property,
the terms of their respective leases, licenses or accupancy agreements, the spaces occupied and
the rentals or fees payable thereunder and the amount of each tenant’s security deposit. Upon
the request of Mortgagee, Mortgagor shall deliver to Mortgagee a copy of each such iease,
license and cccupancy agreement. Mortgagor shall not do or suffer to be done any act that
might result in a default by the landlord, lessor or licensor under any such lease, including,
without limitation, that certain lease dated as of November 16, 1993 between Trustee, as
landlotd, and Mich-Oak Enterprises, Ltd., as tenmant (the "Mich-Oak Lease"), license or
occupancy agreement or allow the tenant, lessee or ficensee thereunder to withhold payment or
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rent and, except as otherwise expressly permitted by the terms of Section 1.12 hereof, shall not
further assign any such lease, including, without limitation, the Mich-Oak Lease, license or
occupancy agreement or any such rents. Mortgagor, at no cost or expense to Mortgagee, shall
enforce, short of termination, the performance and observance of each and every condition and
covznant of each of the parties under such leases, including, without limiiation, the Mich-Oak
Lease. Mortgagor shall not, without the prior written consent of Mortgagee, modify any of the
leases, terminate or accept the surrender of any leases, including, without limitation, the
Mich-Oak Lease, waive or release any other party from the performance or observance of any
obligation or condition under such leases, including, without limitation, the Mich-Oak Lease.
Mortgagor shall not permit the prepayment of any rents under any of the leases, including,
without linitztion, the Mich-Oak Lease, for more than one (1) month prior to the due date
thereof.

(c) (" Each lease, license and occupancy agrecment eéxecuted after the date hereof
affecting any of the Rez: Estate or the Improvements must provide, in a manner approved by
Mortgagee, that the tenzai, lessee or licensee, as appropriate, will recognize as its landlord,
lessor or licensor and attorr._t4 say person succeeding to the interest of Mortgagor upon any
foreclosure of this Mortgage or zZced in lieu of foreclosure. Each such lease, license and
occupancy agreement shall also provide that, upon request of said successor-in-interest, the
tenant, lessee or licensee shall execuis and deliver an instrument or instruments confirming its
attornment as provided for in this Sectivp; provided, however, that neither Mortgagee nor any
successor-in-interest shall be bound by any payinent of rental for more than one (1) month in
advance, or any amendment or modification o s2id lease or rental agreement made without the
gxpress written consent of Mortgagee or said successor-in-interest.

(d)  Upon the occurrence of a default arder this Mortgage which is not cured
within any applicable grace period, whether before or after tnc whole principal sum secured
hereby is declared to be immediately due or whether before-o after the institution of legal
proceedings to foreclose this Mortgage, forthwith, upon demand of #ortgagee, Mortgagor shall
surrender to Mortgagee and Mortgagee shall be entitled to take actualyussession of the Property
or any part thereof personally, or by its agent or attorneys. 1n such event, Morigagee shall
have, and Mortgagor hereby gives and grants to Mortgagee, the right, pover ind authority to
make and enter inio leases, licenses and occupancy agreements with respect 1w.i57 Property or
portions thereof for such rents and for such periods of occupancy and upon conditions and
provisions as Mortgagee may deem desirable in its sole discretion, and Mortgagur e:pressly
acknowledges and agrees that the term of such lease, license or occupancy agreement may
extend beyond the date of any foreclosure sale at the Property; it being the intention of
Mortgagor that in such event Mortgagee shall be deemed to be and shall be the attorney-in-fact
of Mortgagor for the purpose of making and entering into leases, licenses or occupency
agreements of parts or portions of the Property for the rents and upon the terms, conditions and
provisions deemed desirable to Mortgagee in its sole discretion and with like effect as if such
leases, licenses or occupancy agresments had been made by Mortgagor as the owner in fee
simple of the Property free and clear of any conditions or limitations established by this
Mortgage. The power and authority hereby given and granted by Mortgagor to Mortgagee shail
be deemed to be coupled with an interest, shall not be revocable by Mortgagor so iong as any
indebtedness secured hereby is outstanding, shall survive the voluntary or involuntary dissolution
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of Mortgagor and shall not be affected by any disability or incapacity suffered by Mortgagor
subseguent to the date hereof. In connection with any action taken by Mortgagee pursuant to
this Section, Mortgagee shall not be liable for any loss sustained by Mortgagor resulting from
any failure to let the Property, or any part thereof, or from any other act or omission of
Mortgagee in managing the Property, nor shall Mortgagee be obligated to perform or discharge
any obligation, duty or lizbility under any lease, license or occupancy agreement covering the
Property or any part thereof or under or by reason of this instrument or the exercise of rights
or remedies hereunder. Mortgagor shall, and does hereby, indemnify Mortgagee for, and hold
Mortgagee harmless from, any and all claims, actions, demands, liabilities, loss or damage
which may or might be incurred by Mortgagee under any such lease, license or occupancy
agreement.<r under this Mortgage or by the exercise of rights or remedies hereunder and from
any and all ¢lsirns and demands whatsoever which may be asserted against Mortgagee by reason
of any alleged cekiigations or undersakings on its part to perform or discharge any of the terms,
covenants or agrecin<nts contained in any such lease, license or occupancy agreement other than
those finally determined 1o have resulied solely from the gross negligence or willful misconduct
of Morigagee.  Should *fortgagee incur any such liability, the amount thereof, including,
without limitation, costs, expensas and attorneys’ fees, together with interest thereon at the
Default Interest Rate from the date-incurred by Mortgagee until actually paid by Mortgagor,
shall be immediately due and pavabie to Mortgagee by Mortgagor on demand and shall be
secured hereby and by all of the nther Loan Documents securing all or any part of the
indebtedness evidenced by the Note. MNothung in this Section shall impose on Mortgagee any
duty, obligation or responsibility for the contrs!, care, management or repair of the Property,
or for the carrying out of any of the terms and conditions of any such lease, license or
occupancy agreement, noy shail it operate to make Mortgagee responsible or liable for any waste
committed on the Property by the tenants or by aay other parties or for any dangerous or
defective condition of the Property, or for any negligénce in the management, upkeep, repair
or controi of the Property, Mortgagor hereby assents-io, ratifies and confirms any and all
actions of Mortgagee with respect to the Property taken under this Section.

1.13  Alienation and Further Encumbrances.

(a)  Mortgagor acknowledges that Mortgagee has relied upriithe principals of
Mortgagor and their experience in owning and operating properties similar to/(ve Property in
connection with the closing of the loan evidenced by the Note. Accordingty, except as
specifically allowed hereinbelow in this Section and notwithstanding anything to the-contrary
contained in Section 4.6 hereof, in the event that the Property or any part thereof i interest
therein shall be sold, conveyed, disposed of, alienated, hypothecated, ieased (except to tenants
of space in the Improvements in accordance with the provisions of Section 1.12 hereof},
assigned, pledged, mortgaged, further encumbered or otherwise transferred or Mortgagor shall
be divested of its title 1o the Property or any interest therein, in any manner or way, whether
voluntarily or involuntarily, without the prior written consent of Mortgagee being first obtained,
which consent may be withheld in Mortgagee's sole discretion, then, the same shall constitute
a default hereunder and Mortgagee shall have the right, at its option, to declare any or all of the
indebtedness secured hereby, irrespective of the maturity date specified in the Note, immediately
due and payable and to otherwise exercise any of its other rights and remedies contained in
Article III hereof. If such acceleration is during any period when a prepayment fee is payable
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pursuant to the provisions set forth in the Note, then, in addition to all of the foregoing, such
prepayment fee shall also then be immediately due and payable to the same end as though
Mortgagor were prepaying the entire indebtedress secured hereby on the date of such
acceleration. For the purposes of this Section: (i) in the event either Mortgagor or any of its
general partners is a corporation or trust, the sale, conveyance, transfer or disposition of more
than 16% of the issued and outstanding capital stock of Mortgagor or any of its general partners
or of the beneficial interest of such trust (or the issuance of new shares of capital stock in
Mortgagor or any of its general partners so that immediately after such issuance the total capital
stock then issued and outstanding is more than 110% of the total immediatety prior to such
issuance) shall be deemed to be a transfer of an interest in the Property, and (it) in the event
Mortgagor-<r any general partner of Mortgagor is a limited or generai partnership, a joint
venture or a innited liability company, a change in the ownership intercsts in any general
partner, any joir. venturer or any member, either voluntarily, involuntarily or otherwise, or the
sale, conveyance, (xasfer, disposition, alienation, hypothecation or encumbering of all or any
portion of the intcrest of any such general partner, joint venturer or member in Mortgagor or
such general partner (*liether in the form of a beneficial or partnership interest or in the form
of + power of direction, cortro) or management, or otherwise), shall be deemed to be a transfer
of an interest in the Property. Nsoiwithstanding the foregoing, however, (i) limited partnership
interests in Mortgagor or in any gereral partner of Mortgagor shall be freely transferable without
the consent of Mortgagee and (ii) any »avoluntary transfer caused by the death of Mortgagor or
any general partner, shareholder, jeint vinturer, or beneficial owner of a trust shall not be a
default under this Mortgage so long as Moitzagor is reconstituted, if required, following such
death and so long as those persons responsiuie ior the management of the Property remain
unchanged as a result of such death or any replaceriert management is approved by Mortgagee.

(b)  Notwithstanding the foregoing previsions of this Section, Mortgagee shall
consent to a one time sale, conveyance or transfer of the Property in its entirety (hereinafter,
“Saie”) to any persen or entity provided that each of the following terms and conditions are
satistied:

{1)  No default is then continuing hereunder or under any of the other
Loan Documents;

(2)  Mortgagor gives Mortgagee written notice of the tiras of such
prospective Sale not less than sixty (60) days before the date on which such Sale is
scheduled to close and, concurrently therewith, gives Mortgagee all such information
concernitig the proposed transferee of the Property (hereinafter, "Buyer") as Mortgagee
would require ini evaluating an initial extension of credit to a borrower and pays to
Mortgagee a non-refundable application fee in the amount of $2,000. Mortgagee shall
have the right to approve or disapprove the proposed Buyer. (In no event may the Buyer
be a non-United States entity.) In determining whether to give or withhold its approval
of the proposed Buyer, Mortgagee shall consider the Buyer's experience and track record
in owning and operating facilities similar to the Property, the Buyer’s financial strength,
the Buyer’s general business standing and the Buyer’s relationships and experience with
contractors, vendors, tenants, lenders and other business entities; provided, however,
that, notwithstanding Mortgagee's agreement to consider the foregoing factors in
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determining wheiher to give or withhold such approval, such approval shall be given or
withheld based on what Mortgagee determines to be commercially reasonable in
Mortgagee’s sole discretion and, if given, may be given subject to such conditions as
Mortgagee may deem aporopriate;

(3)  Mortgagor pays Mortgagee, concurrently with the closing of such
Sale, a non-refundable assumption fee in an amount equal to all out-of-pocket costs and
expenses, including, without limitation, attorneys' fees, incurred by Morigagee in
connection with the Sal: plus an amount equal to one percent (1.0%) of the then
outstanding principal balince of the Note;

(4)  The Buyer assumes and agrees to pay the indebtedness secured
hereby subject to the provisions of Section 4.27 hereof and, prior to or concurrently with
the closing ¢ such Sale, the Buyer executes, without any cost or expense to Mortgagee,
such documein’s #ad agreements as Mortgagee shall reasonably require to evidence and
effectuate said assomption and delivers such legal opinions as Mortgagee may require;

(5)  Morteagor and the Buyer execute, without any cost or expense to
Mortgagee, new financirg siatements or financing statement amendments and any
additional documents reason: bly requested by Mortgagee;

(6)  Mortgagor delivers to Mortgagee, without any cost or expense to
Mortgagee, such endorsements to Mcrtgaree's title insurance policy, hazard insurance
endorsements or certificates and other similar materials as Mortgagee may deem
necessary at the time of the Sale, all in foim 22d substance satisfactory to Mortgagee,
including, without limitation, an endorsement 1. endorsements to Mortgagee's title
insurance policy insuring the lien of this Mortgags, extending the effective date of such
policy to the date of execution and delivery (ar, if iater, o recording) of the assumption
agreement referenced above in subparagraph (4) of tis Section with no additional
exceptions added to such policy and insuring that fee simple title (o the Property is vested
in the Buyer,

{7}  Mortgagor executes and delivers to Mortgagee, withaut any cost
or expense to Mortgagee, a release of Mortgagee, its officers, directors, #inpioyees and
agents, from all claims and liability relating to the transactions evidenced b the Loan

. Documents through and including the date of the closing of the Sale, which agreement
shall be in form and substance satisfactory to Mortgagee and shall be binding upon the
Buyer;

(8)  Subject to the provisions of Section 4.27 hereof, such Sale is not
construed so as to relieve Mortgagor of any personal liability under the Note or any of
the other Loan Documents for any acts or events occurring or obligations arising prior
to or simultaneously with the closing of such Sale and Mortgagor executes, without any
cost or expense to Mortgagee, such documents and agreements as Mortgagee shall
reasonably require o evidence and effectuaie the ratification of said personal liability;
and

NYL-148652.§ y 884313 HMK-07/12096




UNOEFICIAL COPY




R G S

UNOFFICIAL COPY

(9)  Such Sale is not construed so as to relieve any current guarantor
or indemnitor of its obligations under any guaranty or indemnity agreement executed in
connection with the loan secured hereby and each such current guarantor and indemnitor
executes, without any cost or expense to Mortgagee, such documents and agreements as
Morigagee shall reasonably require 1o evidence and effectuate the ratification of each
such guaranty and indemnity agreement, provided that if the Buyer or a party associated
with the Buyer approved by Mortgagee in its sole discretion assumes the obligations of
the current guarantor or indemnitor under its guaranty or indemaity agreement and the
Buyer or such party associated with the Buyer, as applicable, executes, without any cost
or expense to Mortgagee, a new guaranty or indemzity agreement in form and substance
satifastory to Mortgagee, then Mortgagee shall release the current guarantor or
indemaitor from all obligations arising under its guaranty or indemnity agreement after
the closing of such Sale.

1.14 " Zayment of Utilities, Assessments, Charges, Etc. Mortgagor shall pay

when due all utility charzes which are incurred by Mortgagor or which may become a charge
or lien against any portion’ of the Property for gas, electricity, water and sewer services
furnished to the Real Estate a:ud/or the Improvements and all other assessments or charges of
a similar nature, or assessments payable pursuant to any restrictive covenants, whether public
or private, affecting the Real Estate'and/or the Improvements or any portion thereof, whether
or not such assessmenis or charges are ¢ranay become liens thereon.

1.15  Access Privileges and Inspections.  Mortgagee and the agents,
representatives and employees of Mortgagee shail, sabject to the rights of tenants, have full and
free access to the Real Estate and the Improvemenis-ard any other location where books and
records concerning the Property are kept at all reasonatie times upon reasonable notice for the
purposes of inspecting the Property and of examining, copyiag and making extracts from the
books and records of Mortgagor relating to the Property. Mortgagor shall lend assistance to all
such agents, representatives and employees of Mortgagee.

1.16  Waste, Alteration of Improvements. Mortgagor chiil not commit, suffer

or permit any waste on the Property nor take any actions that might invalidate any insurance
carried on the Property. Mortgagor shall maintain the Property in good coudition and repair.
No part of the Improvements may be removed, demolished or materially alteréd, without the
prior written consent of Mortgagee. Without the prior written consent of Mortgagee, hiortgagor
shall not commence construction of any improvements on the Real Estate other than
improvements required for the maintenance or repair of the Property.

1.17  Zoning. Without the prior written consent of Mortgagee, Mortgagor shall
not scek, make, suffer, consent to or acquiesce in any change in the zoning or conditions of use
of the Real Esiate or the Improvements. Meortgagor shall comply with and make all payments
required under the provisions of any covenants, conditions or restrictions affecting the Real
Estate or the Improvements. Mortgagor shall comply with all existing and future requirements
of all govermmnental authorities having jurisdiction over the Property. Mortgagor shall keep al)
licenses, permits, franchises and other approvals necessary for the operation of the Property in
full force and effect. Mortgagor shall operate the Property as a retail complex for so long as
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the indebtedness secured hereby is outstanding. If, under applicable zoning provisions, the use
of all or any part of the Real Estate or the Improvements is or becomes a nonconforming use,
Mortgagor shall not cause or permit such use to be discontinued or abandoned without the prior
written consent of Mortgagee. Further, without Mortgagee's prior written consent, Mortgagor
shall not file or subject any part of the Real Estate or the Improvements to any declaration of
condominium or co-operative or convert any part of the Real Estate or the Improvements to a
condominium, co-operative or other form of multiple ownership and governance.

1.18 Financial Statements and Books and Records. Mortgagor shall keep

accurate books and recards of account of the Property and its own financial atfaiis sufficient to
permit the pieparation of financial statements therefrom in accordance with generally accepted
accounting priaciples. Mortgagee and its duly authorized representatives shall have the right to
examine, copy 2id audit Mortgagor's records and books of account at all reasonable times. So
long as this Mortgage continues in effect, Mortgagor shall provide to Mortgagee, in addition to
any other financial siatcinents required hereunder or under any of the other Loan Documents,
the following financia! <:atements and information, all of which must be certified to Mortgagee
as being true and correct by vionigagor or the entity to which they pertain, as applicable, be
prepared in accordance with gensially accepted accounting principles consistently applied and
be in form and substance acceptable to Mortgagee:

(@)  copies of all tax rerurns filed by Mortgagor, within thirty (30) days after
the date of filing; ,

(b)  monthly operating statements for the Property within ten (10) days after
the end of each month during the first six months of the term of the loan secured hereby;

(¢}  quarterly operating statements and rent soiis for the Property, within thirty
(30) days after the end of each calendar quarter;

(d)  annual balance sheets together with a statemera of income and expenses
for the Property, annual financial statements for Mortgagor, each principal or general partner
in Mortgagor, and each indemnitor and guarantor under any indemnity or guaranty executed in
connection with the loan secured hereby, and a statement of changes in fininc:a! position for
each of the foregoing, all of which shall be in reasonable detail and certified by ar independent
certified public accountant, within one hundred twenty (120) days after the end of cach fiscal
year; and

(&)  such other information with respect to the Property, Mortgagor, the
principals or general partners in Mortgagor, and each indemnitor and guarantor under any
indemnity or guaranty executed in connection with the loan secured hereby, which may be
requested from time to time by Mortgagee, within a reasonable time after the applicable request.

If any of the aforementioned materials are not furnished to Mortgagee within the applicable time
periods or Mortgagee is dissatisfied with the contents of any of the foregoing, in addition to any
other rights and remedies of Mortgagee contained herein, Mortgagee shall have the right, but
not the obligation, to obtain the same by means of an audit by an independent certified public
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accountant selected by Mortgagee, in which event Mortgagor agrees to pay, or to reimburse -
Mortgagee for, any expense of such audit and further agrees to provide all necessary information
to said accountant and to otherwise cooperate in the making of such audit.

1.19  Further Documentation. Mortgagor shali, on the request of Mortgagee and
al the expense of Mortgagor: (a) promptly correct any defect, error or omission which may be
discovered in the contents of this Mortgage or in the contents of any of the other Loan
Documents; (b) promptly execute, acknowledge, deliver and record or file such further
instruments (including, without limitation, further mortgages, deeds of trust, security deeds,
security agreements, financing statements, continuation staiements and assignments of rents or
leases) aua-rromptly do such further acts as may be necessary, desirable or proper to carry out
more effectively, the purposes of this Mortgage and the other Loan Documents and to subject to
the liens and security interests hereof and thereof any property intended by the terms hereof and
thereof to be covered hereby and thereby, including specifically, but without limitation, any
renewals, additions, substittions, replacements or appurtenances to the Property; (c) promptly
execute, acknowledge, dziver, procure and record or file any document or instrument (including
specifically any financing cta’er. .ent) deemed advisable by Mortgagee to protect, continue or
perfect the liens or the security-interests hereunder against the rights or interests of third
persons, and (d) prompily furmish 0 Mortgagee, upon Mortgagee's request, a duly
acknowledged written statement and-czioppel certificate addressed to such party or parties as
directed by Morigagee and in form aiw! tubstance supplied by Mortgagee, setting forth all
amounts due under the Note, stating whether any event has occurred which, with the passage
of time or the giving of notice or both, would-canstitute an event of default hereunder, stating
whether any offsets or defenses exist against the indebtedness secured hereby and contammg
such other matters as Mortgagee may reasonably recuirs.

1.20  Payment of Costs; Reimbursement to Morizagee. Mortgagor shall pay all
costs and expenses of every character incurred in connecticn with the closing of the loan
evidenced by the Note and secured hereby or otherwise attributabls oz chargeable to Mortgagor
as the owner of the Property, inciuding, without limitation, apprarsal-fees, recording fees,
documentary, stamp, mortgage or intangible taxes, brokerage fees and corunissions, title policy
premiums and title search fees, uniform commercial code/tax lien/litigation search fees, escrow
fees and attorneys’ fees. If Mortgagor defaults in any such payment, which actzal* is not cured
within any applicable grace or cure period, Morigagee may pay the same and Murigagor shall
reimburse Mortgagee on demand for all such costs and expenses incurred or paid by iiorigagee,
together with such interest thereon at the Default Interest Rate from and after the date of
Mortgagee's making such payment until reimbursement thereof by Mortgagor. Any such sums
disbursed by Mortgagee, together with such interest thereon, shall be additional indebtedness of
Mortgagor secured by this Mortgage and by all of the other Loan Documents securing ail or any
part of the indebledness evidenced by the Note. Further, Morigagor shall promptly notify
Mortgagee in writing of any litigation or threatened litigation affecting the Property, or any other
demand or claim which, if enforced, could impair or threaten to impair Mortgagee's security
hereunder. Without limiting or waiving any other rights and remedies of Mortgagee hereunder,
if Mortgagor fails to perform any of its covenants or agreements contained in this Mortgage or
in any of the other Loan Documents and such failure is not cured within any applicable grace
or cure period, or if any action or proceeding of any kind (including, but not limited to, any
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bankruptcy, insolvency, arrangement, reorganization or other debtor relief proceeding) is
commenced which might affect Mortgagee’s interest in the Property or Mortgagee's right to
enforce its security, then Mortgagee may, at its option, with or without notice to Mortgagor,
make any appearances, disburse any sums and take any actions as may be necessary or desirable
to protect or enforce the security of this Mortgage or to remedy the failure of Mortgagor to
perform iis covenants and agreements (without, however, waiving any default of Mortgagor).
Mortgagor agrees to pay on demand all expenses of Mortgagee incurred with respect to the
foregoing (including, but rot limited to, fees and disbursements of counsel), together with
interest thereon at the Default Interest Rate from and after the date on which Mortgagee incurs
such expenses until reimbursement thereof by Mortgagor. Any such expenses so incurred by
Mortgagec, together with interest thereon as provided above, shall be additional indebtedness
of Mortgage: secured by this Mortgage and by all of the other Loan Documents securing all or
any part of the-ipdebtedness evidenced by the Note. The necessity for any such actions and of
the amounts to o¢paid shall be determined by Mortgagee in its discretion. Mortgagee is hereby
empowered to enter 2ig<o authorize others to enter upon the Property or any part thereof for
the purpose of performing-ur observing any such defaulted term, covenant or condition without
thereby becoming liable to iMortgagor or any person in possession holding under Mortgagor.
Mortgagor hereby acknowledges and agrees that the remedies set forth in this Section 1.20 shali
be exercisable by Mortgagee, and anv and all payments made or costs or expenses incurred by
Mortgagee in conneciion therewith shzll be secured hereby and shall be, without demand,
immediately repaid by Mortgagor wi interest thereon at the Default Interest Rate,
notwithstanding the fact that such remedies were exercised and such payments made and costs
incurred by Mortgagee after the filing by Martpagor of a voluntary case or the filing against
Mortgagor of an involuntary case pursuant to or +:ain the meaning of the Bankruptcy Reform
Act of 1978, as amended, Title {1 U.S.C., or aftec-avy similar action pursuant to any other
debtor relief law (whether statutory, common law, casé law or otherwise) of any jurisdiction
whatsoever, now or hereafter, in effect, which may be or kccome applicable to Mortgagor,
Mortgagee, any guarantor or indemnitor, the secured indebtidness or any of the Loan
Documents, Mortgagor hereby indemnifies and holds Mortgagee nLarmless from and against all
loss, cost and expenses with respect to any default hereof, any liens (i.% ;- judgments, mechanics’
and materialmen’s liens, or otherwise), charges and encumbrances filed  against the Property,
and from any claims and demands for damages or injury, inciuding claims for property damage,
personal injury or wrongful death, arising out of or in connection with any accilent or fire or
cther casualty on the Real Estate er the Improvements or any nuisance made or suifsrad thereon,
including, in any case, attorneys’ fees, costs and expenses as aforesaid, whether at pretdal, trial
or appellate level, and such indemnity shall survive payment in full of the indebtedness secured
hereby. This Section shall not be construed tc require Mortgagee to incur any expenses, make
any appearances or take any actions.

1.21  Security Interest. This Mortgage is also intended to encumber and create
a security interest in, and Mortgagor hereby grants to Mortgagee a security interest in all sums
on deposit with Mortgagee pursuant to the provisions of Sections 1.6, 1.7 and 1.8 hereof or any
other Section hereof and all fixtures, chattels, accounts, equipment, inventory, contract rights,
general intangibles and other personal property included within the Property, ail renewals,
replacements of any of the aforementioned items, or articles in substitution therefor or in
addition thereto or the proceeds thereof (said property is hereinafter referred to collectively as
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the "Collateral"), whether or not the same shall be attached to the Real Estate or the
Improvements in any manner. [t is hereby agreed that to the extent permitted by law, all of the
foregoing property is to be deemed and held to be a part of and affixed to the Real Estate and
the Improvements. The foregoing security interest shall aiso cover Morigagor’s leasehold
interest in any of the foregoing property which js leased by Mortgagor. Notwithstanding the
foregoing, all of the foregoing property shall be owned by Mortgagor and no leasing or
installment sales or other financing or title retention agreement in connection therewith shall be
permitted without the prior written approvat of Mortgagee. Mortgagor shall, from time to time
upon the request of Mortgagee, supply Mortgagee with a current inventory of all of the property
in which Mortgagee is granted a security interest hereunder, in such detail as Mortgagee may
require. Morgagor shall promptly replace all of the Collateral subject (o the lien or security
interest of this Mortgage when worn or obsolete with Collateral comparable to the worn out or
obsolete Collaiera! when new and will not, without the prior written consent of Mortgagee,
remove from the Reai Estate or the Improvements any of the Collateral subject to the lien or
security interest of this Murtgage except such as is replaced by an article of equal suitability and
value as above provided, cwned by Mortgagor free and clear of any lien or security interest
except that created by this Miortpage and the other Loan Documents and except as otherwise
expressly permitted by the terms of Section 1.13 of this Mortgage. All of the Cofllateral shail
be kept at the location of the Real Estate except as otherwise required by the terms of the Loan
Documents. Mortgagor shall not use anv of the Collateral in violation of any applicable statute,
ordinance or insurance pulicy.

1.22  Security Apreement. This Mortgage constitutes a security agreement
between Mortgagor and Mortgagee with respect 1o4he Collateral in which Mortgagee is granted
a security interest hereunder, and, cumulative of ali other rights and remedies of Mortgagee
hereunder, Mortgagee shall have all of the rights and reriedies of a secured party under any
applicable Uniform Commercial Code. Mortgagor heicoy 2zives to execute and deliver on
demand and hereby irrevocably constitutes and appoints Mortsagee the attorney-in-fact of
Mortgagor to execute and deliver and, if appropriate, to file witli tte appropriate filing officer
or office such security agreements, financing statements, continupiion statements or other
instruments as Mortgagee may request or require in order to impose, pefect or continue the
perfection of the lien or security interest created hereby. Except with respect to Rents and
Profits to the extent specifically provided herein to the contrary, Mortgagee sh2ib iave the right
of possession of all cash, securities, instruments, negotiable instruments, documeris, certificates
and any other evidences of cash or other property or evidences of rights to cask rpther than
property, which are now or hereafter a part of the Property and Mortgagor shall promptly
deliver the same to Mertgagee, endorsed to Mortgagee, without further notice from Mortgagee.
Mortgagor agrees to furnish Mortgagee with notice of any change in the name, identity,
corporate structure, residence, or principal place of business or mailing address of Mortgagor
within ten (10) days of the effective date of any such change. Upon the occurrence of any
defauit hereunder not cured within any applicable grace or cure period, Mortgagee shall have
the rights and remedies as prescribed in the Mortzage, or as prescribed by general law, or as
prescribed by any applicable Uniform Commercial Code, all at Mortgagee’s election. Any
disposition of the Collateral may be conducted by an employee or agent of Mcrigagee. Any
person, including both Mortgagor and Mortgagee, shall be eligible to purchase any part or all
of the Collateral at any such disposition. Expenses of retaking, holding, preparing for sale,
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selling or the like (including, without limitation, Mortgagee’s atiorneys’, fees and legal expenses),
together with interest thereon at the Default Interest Rate from the date incurred by Mortgagee
until actually paid by Mortgagor, shall be paid by Mortgagor on demand and shail be secured
by this Mortgage and by all of the other Loan Documents securing all or any part of the
indebtedness evidenced by the Note. Mortgagee shall have the right to enter upon the Real
Estate and the Improvements or any real property where any of the property which is the subject
of the security interest granted herein is located o take possession of, assemble and collect the
same or to render it unusable, or Mortgagor, upon demand of Mortgagee, shall assemble such
property and make it available to Mortgagee at the Real Estate, a place which is hereby deemed
to be reasnnably convenient to Mortgagee and Morigagor. 1f notice is required by law,
Mortgagee <hall give Mortgagor at least ten (10} days’ prior written notice of the time and place
of any public sale of such property or of the time of or after which any private sale or any other
intended dispusition thereof is to be made, and if such notice is sent to Mortgagor, as the same
is provided for tiw wailing of notices herein, it is hereby deemed that such notice shail be and
is reasonable notice 0 Miortgagor. No such notice is necessary for any such property which is
perishable, threatens to 2zcline speedily in value or is of a type customarily sold on a recognized
market. Any sale made pu‘svar: to the provisions of this Section shall be deemed to have been
a public sale conducted in a com:nercially reasonable manner if held contemporaneously with
the foreclosure sale as provideo.in Section 3.1(¢) hereof upon giving the same notice with
respect to the sale of the Propeity nereunder as is required under said Section 3.1(e).
Furthermore, to the extent permitted by iz, in conjunction with,in addition to or in substitution
for the rights and remedies available to Miortgagee pursuant to any applicable Uniform
Commercial Code: :

(a)  In the event of a foreclosure sale. the Property may, at the option of
Mortgagee, be sold as a whole; and '

)] it shall not be necessary that Moiigupee take possession of the
atorementioned Cotlateral, or any part thereof, prior to the time w2t any sale pursuant to the
provisions of this Section is conducted and it shall not be necessary wai said Collateral, or any
part thereof, he present at the location of such sale; and

(¢)  Mortgagee may appoint or delegate any one or more persoss as ageat to
perform any act or acts necessary or incident to any sale held by Mortgagee, including the
sending of notices and the conduct of the sale, but in the name and on behalf of Maitsagee.

The name and address of Mortgagor (as Debtor under any applicable Uniform Commercial
Code) are:

American National Bank and Trust Company of Chicago
33 North LaSalle Street
Chicago, lllinois

Lee A. Miglin

25 East Scott Street
Chicago, Illinois 60610
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Marilyn Miglin
25 East Scott Street
Chicago, Hlinois 60610

The name and address of Mortgagee (as Secured Party under any applicable Uniform
Commercial Code) are:

GMAC Commercial Mortgage Corporation
650 Dresher Road

P.O. Box 1015

Horsham, Pennsylvania 19044-8015

1.23 ‘Eascments and Rights-of-Way. Mortgagor shall not grant any easement
or right-of-way with respect to:all or any portion of the Real Estate or the Improvements withiout
the prior written consent of Morigagee. The purchaser at any foreclosure sale hereunder may,
at its discretion, disaffirm any easement or right-of-way granted in violation of any of the
provisions of this Mortgage and may take immediate possession of the Property free from, and
despite the terms of, such grant of easement or right-of-way. If Mortgagee consents to the grant
of an easement or right-of-way, Mortgagee nsrees to grant such consent provided that Morigagee
is paid a siandard review fee together with-ut! other expenses, including, without limitation,
altorneys’ fees, incurred by Morigagee in the roview of Mottgagor’s request and in the
preparation of documents effecting the subordination

1.24 Compliance with Laws. Mortgagor shall at all times comply with all
statutes, ordinances, regulations and other governmental or quasi-governmental requirements and
private covenants now or hereafter relating to the ownership, consiruction, use or operation of
the Property, including, but not limited to, those concerning emplovinent and compensation of
persons engaged in operation and maintenance of the Property and any environmental or
ecological requirements, even if such compliance shall require structurai elt2nges to the Property;

provided, however, that, Mortgagor may, upon providing Mortgagee with ‘ecurity satisfactory
to Mortgagee, proceed diligently and in good faith to contest the validity or apriicability of any
such statute, ordinance, regulation or requirement so long as during such comesi the Property
shall not be subject to any lien, charge, fine or other liability and shall not be in datgzr of being
forfeited, lost or closed. Mortgagor shall not use or occupy, or allow the use or occupraty of,
the Property in any manner which violates any lease of or any other agreement applicabie to the
Property or any applicable law, rule, regulation or order or which constitutes a public or private
nuisance or which makes void, voidable or cancelable, or increases the premium of, any
insurance then in force with respect thereto.

1.25 Additional Taxes. In the event of the enactment after this date of any law
of the state where the Property is located or of any other governmental entity deducting from
the value of the Property for the purpose of taxation any lien or security interest thereon, or
imposing upon Mortgagee the payment of the whole or any part of the taxes or assessments or
charges of liens herein required to be paid by Mortgagor, or changing in any way the laws

;elating to the taxation of mortgages or security agreements or debts secured by mortgages or
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security agreements or the interest of the Mortgagee or secured party in the property covered
thereby, or the manner of collection of such taxes, so as to adversely affect this Morigage or the
indebtedness secured hereby or Mortgagee, then, and in any such event, Mortgagor, upon
demand by Mortgagee, shall pay such taxes, assessments, charges or liens, or reimburse
Mertgagee therefor; provided, however, that if in the opinion of counsel for Mortgagee (a) it
might be unlawful to require Mortgagor to make such payment, or (b) the making of such
payment might result in the imposition of interest beyond the maximum amount permitted by
law, then and in either such event, Mortgagee may elect, by notice in writing given to
Mortgagor, to declare all of the indebtedness secured hereby to be and become due and payable
in full thirty (30) days from the giving of such notice.

.26  Secured Indebtedness. It is understood and agreed that this Mortgage shall
secure payment-of-not only the indebtedness evidenced by the Note but aiso any and all
substitutions, replaccments, renewals and extensions of the Note, any and all indebtedness and
obligations arising pursvunt to the terms hereof and any and all indebtedness and obligations
arising pursuant to the terms of any of the other Loan Documents, all of which indebtedness is
equally secured with and has the same priority as any amounts advanced as of the date hereof.
Tt is agreed that any future advances made by Mortgagee to or for the benefit of Mortgagor from
time to time under this Morgage or the other Loan Documents and whether or not such
advances are obligatory or are made 2. the option of Morigagee, or otherwise, made for any
purpose, within twenty (20) years from ¢ date hereof, and all interest accruing thereon, shall
be equally secured by this Mortgage and shall-have the same priority as all amounts, if any,
advanced as of the date hereof and shall be subiect to all of the terms and provisions of this
Mortgage. :

1.27 Mortgagor’s Waivers. To the iuvil extent permitted by law, Mortgagor
agrees that Mortgagor shall not at any time insist upci, plead, claim or take the benefit or
advantage of any Jaw now or hereafter in force providing for any »ppraisement, valuation, stay,
moratorium cr extension, or any law now or hereafter in force tiaviding for the reinstatement
of the indebtedness secured hereby prior to any sale of the Property te e made pursuant to any
provisions contained herein or prior to the entering of any decree, judginent or order of any
court of competent jurisdiction, or any right under any statute to redeem all-x any part of the
Property so sold. Mortgagor, for Morigagor and Mortgagor’s successors and.4ssigns, and for
any and all persons ever claiming any interest in the Property, to the full exteri zermitted by
law, hereby knowingly, intentionally and voluntarily with and upon the advice of rompeient
counsel: {a) waives, releases, relinquishes and forever forgoes all rights of valuation,
appraisement, stay of execution, reinstatement and notice of slection or intention o mature or
declare due the secured indebtedness (except such notices as are specifically provided for
herein): (b) waives, releases, relinquishes and forever forgoes all right to a marshalling of the
assets of Mortgagor, including the Property, to a sale in the inverse order of alienation, or to
direct the order in which any of the Property shall be sold ir the event of foreclosure of the liens
and security interests hereby created and agrees that any court having jurisdiction to forectose
such liens and security interests may order the Property sold as an entirety, and (¢} waives,
releases, relinquishes and forever forgoes all rights and periods of redemption provided under
applicable law. To the full extent permitied by law, Mortgagor shall not have or assert any right
under any statute or rule of law pertaining to the exemption of homestead or other exemption
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under any federal, state ot local law now or hereafter in effect, the administration of estates of
decedents or other matters whatever to defeat, reduce or affect the right of Mortgagee under the
terms of this Mortgage to a sale of the Property, for the collection of the secured indebiedness
without any prior or different resort for collection, or the right of Mortgagee under the terms
of this Mortgage to the payment of the indebtedness secured hereby out of the proceeds of sale
of the Property in preference to every other claimant whatever. Further, Mortgagor hereby
knowingly, intentionally and voluntarily, with and upon the advice of competent counsel, waives,
releases, relinquishes and forever forgoes all present and future statutes of limitations as a
defense 10 any action to enforce the provisions of this Mortgage or to collect any of the
indebtedness secured hereby the fullest extent permitted by law. Mortgagor covenants and
agrees thei upon the commencement of a voluntary or involuntary bankruptcy proceeding by or
against Mortgagar, Mortgagor shall not seek a supplemental stay or otherwise shall not seek
pursuant to 1..%5.8.C. §105 or any other provision of the Bankruptcy Reform Act of 1978, as
amended, or any aiher debtor relief law (whether statutory, common law, case law, or
otherwise) of any jurisaiction whatsoever, now or hereafter in effect, which may be or become
applicable, to stay, interdict, condition, reduce or inhibit the ability of Mortgagee to enforce any
rights of Mortgagee againstany euarantor or indemnitor of the secured obligations or any other
party liable with respect thereo bv. virtue of any indemnity, guaranty or otherwise.

1.28 SUBMISSION 70 JURISDICTION: WAIVER OF JURY TRIAL.

(a) MORTGAGOR, TO 'THE. FULL EXTENT PERMITTED BY LAW,
HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON
THE ADVICE OF COMPETENT COUNSEL, \i) SUBMITS TO PERSONAL JURISDICTION
IN THE STATE OF ILLINOIS OVER ANY SUI1, ACTION OR PROCEEDING BY ANY
PERSON ARISING FROM OR RELATING TO THr NOTE, THIS MORTGAGE OR ANY
OTHER OF THE LOAN DOCUMENTS, (ii) AGREES TBAT ANY SUCH ACTION, SUIT
OR PROCEEDING MAY BE BROUGHT IN ANY STATE OR FEDERAL COURT OF
COMPETENT JURISDICTION SITTING IN COOK COUNTY [ {ULINOIS, (iii) SUBMITS TO
THE JURISDICTION OF SUCH COURTS, AND, (iv) TO s FULLEST EXTENT
PERMITTED BY LAW, AGREES THAT IT WILL NOT BRING AN, ACTION, SUIT OR
PROCEEDING IN ANY OTHER FORUM (BUT NOTHING HEREIN SHALL AFFECT THE
RIGHT OF MORTGAGEE TO BRING ANY ACTION, SUIT OR PROCFLEING IN ANY
OTHER FORUM). MORTGAGOR FURTHER CONSENTS AND AGREES 7O SERVICE
OF ANY SUMMONS, COMPLAINT OR OTHER LEGAL PROCESS IN ANY SUCH SUIT,
ACTION OR PROCEEDING BY REGISTERED OR CERTIFIED U S. MAIL, PUSTAGE
PREPAID, TO THE MORTGAGOR AT THE ADDRESS FOR NOTICES DESCRIBED IN
SECTION 4.5 HEREOF, AND CONSENTS AND AGREES THAT SUCH SERVICE SHALL
CONSTITUTE IN EVERY RESPECT VALID AND EFFECTIVE SERVICE (BUT NOTHING
HEREIN SHALL AFFECT THE VALIDITY OR EFFECTIVENESS OF PROCESS SERVED
IN ANY OTHER MANNER PERMITTED BY LAW).

(b) MORTGAGEE AND MORTGAGOR, TO THE FULL EXTENT
PERMITTED BY LAW, HEREBY KNOWINGLY, INTENTIONALLY AND
VOLUNTARILY, WITH AND UPON THE ADVICE OF COMPETENT COUNSEL, WAIVE,
RELINQUISH AND FOREVER FORGO THE RIGHT TO A TRIAL BY JURY IN ANY
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ACTION OR PROCEEDING BASED UPON, ARISING OUT OF, OR IN ANY WAY
RELATING TO THE INDEBTEDNESS SECURED HEREBY OR ANY CONDUCT, ACT OR
OMISSION OF MORTGAGEE OR MORTGAGOR, OR ANY OF THEIR DIRECTORS,
OFFICERS, PARTNERS, MEMBERS, EMPLOYEES, AGENTS OR ATTORNEYS, OR ANY
OTHER PERSONS AFFILIATED WITH MORTGAGEE OR MORTGAGOR, IN EACH OF
THE FOREGOING CASES, WHETHER SOUNDING IN CONTRACT, TORT OR
OTHERWISE.

1.29  Coutractual Statute of Limitations. Mortgagor hereby agrees that any
claim or couse of action by Mortgagor against Mortgagee, or any of Mortgagee’s directors,
otficers, <inrloyees, agents, accountants or attorneys, based upon, arising from or relating tu
the indebtediiess secured hereby, or any other matter, cause or thing whatsoever, whether or not
relating therets, sovurred, done, omitted or suffered to be done by Mortgagee or by Morigagee's
directors, officers, employees, agents, accountants or attorneys, whether sounding in contract
or in tort or otherwise, sirall be barred unless asserted by Mortgagor by the commencement of
an action or proceeding ‘mi a court of competent jurisdiction by the filing of a complaint within
one (1) year after Mortgago: fist-acquires or reasonably should have acquired knowledge of the
first act, occurrence or ontission vien which such claim or cause of action, or any part thereof,
is based and service of 3 summens and complaint on an officer of Mongagee or any other
person authorized to accept service ¢f niocess on behalf of Morigagee, within thirty (30) days
thereafter. Mortgagor agrees that such or2-(1) year period of time is reasonable and sufficient
time for a borrower to investigate and act upoa any such claim or cause of action. The ane (1)
year periad provided herein shall not be waived; toi'ed or extended except by the specific written
agreement of Mortgagee. This provision shall suivive any termination of this Mortgage or any
of the other Loan Documents,

1.30  Management. The management of the rioperty shail be by either: (a)
Mortgagor or an entity aifiliated with Morgagor approved- by Mortgagee for so long as
Mortgagor or said affilisted entity is managing the Property in ‘a «irst.class manner; or (b) a
protessional property management company approved by Morgagee” Such management by an
affiliated entity or a professional property management company shall be pursuant to a written
agreement approved by Morigagee. In no event shall any manager be remcved or replaced or
the terms of any management agreement modified or amended without the priuc *wristen consent
of Mortgagee. In the event of default hereunder or under any management coniract then in
eftect, which default is not cured within any applicable grace or cure period, Morgugee shall
have the right to terminate, or to direct Morigagor to terininate, such management contract upon
thirty (30) days’ notice and to retain, or to direct Mortgagor to refain, a new management agent
approved by Mortgagee. All Rents and Profits generated by or derived from the Property shall
first be utilized solely for current expenses directly attributable to the ownership and operation
of the Property, including, without limitation, current expenses relating to Mortgagor’s liabilities
and obligations with respect to this Mortgage and the other Loan Documents, and none of the
Rents and Profits generated by or derived from the Property shall be diverted by Mortgagor and
utilized for any other purposes unless all such current expenses attributable to the ownership and
operation of the Property have been fully paid and satisfied,
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1.31 Hazardous Waste and Other Substances.

(a) Mortgagor hereby represents and warrants to Mortgagee that, as of the date
hereof: (i) to the best of Mortgagor’s knowledge, information and belief, the Property is not in
direct or indirect violation of any local, state or federal law, rule or regulation pertaining to
environmental regulation, contamination or clean-up (coilectively, "Environmental Laws"),
including, without limitation, the Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (42 U.8.C. §9601 gt seq. and 40 CFR §302.1 et seq.), the Resource
Conservation and Recovery Act of 1976 (42 U.S.C. §6901 et scq.), the Federal Water Pollution
Control Act (33 U.S.C. §1251 et seq. and 40 CFR § 116.1 gt seq.), and the Hazardous
Materiale Transportation Act (49 U.S.C. §1801 et seq.), and the regulations promulgated
pursuant tosard laws, all as amended; (i1} nc hazardous, toxic or harmful substances, wastes,
materials, poilursats or comtaminants (including, without limitation, asbestos, polychlorinated
biphenyls, petrolewin products, flammable explosives, radioactive materials, infectious substances
or raw materials whichinclude hazardous constituents) or any other substances or materials
which are included unicr or regulated by Environmental Laws (collectively, "Hazardous
Substances™) are located or o bave been handled, generated, stored, processed or disposed of
on or released or discharged {rom-the Property (including underground contamination) except
for those substances used by Mortgagor in the ordinary course of its business and in compliance
with all Environmental Laws; (iii) the- Zroperty is not subject to any private or governmental lien
or judicial or administrative notice or acin relating to Hazardous Substances; (iv) there are no
existing or closed underground storage ianks or other underground storage receptacles for
Hazardous Substances on the Property; {v) Martzagor has received no notice of, and to the best
of Mortgagor's knowledge and belief, there exisis no investigation, action, proceeding or claim
by any agency, authority or unit of government or by any third party which could result in any
liability, penalty, sanction or judgment under any Erviionmental Laws with respect to any
condition, use or operation of the Property nor does Mortgagur know of any basis for such a
claimn; and (vi) Mortgagor has received no notice of and, to tixe bast of Mortgagor’s knowledge
and befief, there has been no claim by any party that any use, operation or condition of the
Property has caused any nuisance or any other liability or advers: cendition on any other
property no: does Mortgagor know of any basis for such a claim.

(b) Mortgagor shall keep or cause the Property to be kept frec from Hazardous
Substances {except those substances used by Mortgagor in the ordinary course of its pusiness and
in compliance with all Environmental Laws) and in compliance with ail Environmcria' Laws,
shall not insta!l or use any underground storage tanks, shall expressly prohibit the use,
generation, handling, storage, production, processing and disposal of Hazardous Substances by
all tenants of space in the Improvements, and, without limiting the generality of the forcgoing,
during the term of this Mortgage, shall not install in the Improvements or permit to be instailed
in the Improvements asbestos or any substance containing asbestos.

(c) Mortgagor shall promptly notify Mortgagee if Mortgagor shali become aware
of the possible existence of any Hazardous Substances on the Property or if Mortgagor shall
become aware that the Property is or may be in direct or indirect violation of any Environmental
Laws. Further, immediately upon receipt of the same, Mortgagor shall deliver to Mortgagee
copies of any and all orders, notices, permits, applications, reports, and other communications,
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documents and instruments pertaining to the actual, alleged or potential presence or existence
of any Hazardous Substances at, on, about, under, within, near or in connection with the
Property. Mortgagor shall, promptly and when aind as required by Mortgagee, at Mortgagor’s
sole cost and expense, take all actions as shall be necessary or advisable for the clean-up of any
and all portions of the Property or other affected property, including, without limitation, all
investigative, monitoring, removal, containment and remedial actions in accordance with all
applicable Environmental Laws (and in all events in a manner satisfactory to Mortgagee), and
shall further pay or cause to be paid, at no expense to Mortgagee, all clean-up, administrative
and enforcement costs of applicable govermnental agencies which may be asserted against the
Property. In the event Mortgagor fails to do so, Mortgagee may, but shall not be obligated to,
cause the rregerty or other affected property to be freed from any Hazardous Substances or
otherwise brovght into conformance with Environmental Laws and any and all costs and
expenses incurice! vy Mortgagee in connection therewith, together with interest thereon at the
Default Interest ka'e from the date incurred by Morigagee until actually paid by Mortgagor,
shall be immediately paix by Mortgagor on demand and shall be secured by this Mortgage and
by all of the other Loan Socunents securing all or any part of the indebtedness evidenced by
the Note. Monrtgagor hereby srants to Mortgagee and its agents and employees access to the
Property and a license to remove 25y items deemed by Mortgagee to be Hazardous Substances
and to do all things Mortgagee shall deem necessary o bring the Property in conformance with
Environmental Laws. Mortgagor covsrants and agrees, at Mortgagor's sole cost and expense,
to indemnify, defend (at trial and appeiia*> levels, and with attorneys, consultants and experts
acceptable to Mortgagee}, and hold Mortgagce harmless from and against any and all liens,
damages, losses, liabilities, obligations, settlemmeni payments, penalties, assessments, citations,
directives, claims, litigation, demands, defenses, . judgments, suits, proceedings, costs,
disbursements or expenses of any kind or of any rature whatsoever (including, without
limitation, reasonable attorneys’, consultants’ and experis’ fees and disbursements actually
incurred in investigating, defending, settling or prosecuting ary <laim, litigation or proceeding)
which may at any time be imposed upon, incurred by or asseried or awarded against Mortgagee
or the Property, and arising directly or indirectly from or out oi: ¢!} the presence, release or
threat of release of any Hazardous Substances on, in, under or affectin;; al! or any portion of the
Property or any surrounding areas, regardiess of whether or not caused by or within the control
of Mortgagor; (ii) the violation of any Environmental Laws relating to or affectiog the Property,
whether or not caused by or within the control of Mortgagor; (iii) the failure-oy Mortgagor to
comply fully with the terms and conditions of this Section 1.31; (iv) the breach of any
representation or warranty contained in this Section 1.31; or (v) the enforcement ot ikis Section
1.31, including, without limitation, the cost of assessment. containment and/or removal of any
and all Hazardous Substances from all or any portion of the Property or any surrounding areas,
the cost of any actions taken in response to the presence, release or threat of release of any
Hazardous Substances on, in, under or affecting any portion of the Property or any surrounding
areas 10 prevent or minimize such release or threat of release so that it does not migrate or
otherwise cause or threaten danger to present or future public health, safety, welfare or the
environment, and costs incurred to comply with the Environmental Laws in connection with all
ar any portion of the Property or any surrounding areas. The indemnity set forth in this Section
1.31(c) shall also include any diminution in the value of the security afforded by the Property
or any future reduction in the sales price of the Property by reason of any matter set forth in this
Section 1.31(c). Mortgagee’s rights under this Section shall survive payment in full of the
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indebtedness secured hereby and shall be in addition to all other rights of Morigagee under this
Mortgage, the Note and the other Loan Documents.

(d) Upon Mortgagee’s request, at any time after the occuirence of a default
hereunder or at such other time as Mortgagee has reasonable grounds to believe that Hazardous
Substances are or have been released, stored or disposed of on or around the Property or that
the Property may be in violation of the Environmental Laws, Mortgagor shall provide, at
Mortgagor's sole cost and expense, an inspection or audit of the Property prepared by a
hydrogeologist or environmental engineer or other appropriate consultant approved by Mortgagee
indicating the presence or absence of Hazardous Substances on the Property or an inspection or
audit of thic nprovements prepared by an ¢ngineering or consulting firm approved by Morigagee
indicating the presence or absence of friable asbestos or substances containing asbestos on the
Property. If Mrvigagor fails to provide such inspection or audit within thirty (30) days after
such request, Mortgazee may order the same, and Mortgagor hereby grants 10 Mortgagee and
its employees and agents access to the Property and a license to undertake such inspection or
audit. The cost of such ‘nspection or audit, together with interest thereon at the Default Interest
Rate from the date incurred Dy Mortgagee until actually paid by Mortgagor, shall be immediately
due and payable to Mortgages by Mortgagor on demand and shall be secured hereby and by all
of the other Loan Documents securing all or any part of the indebtedness evidenced by the Note,

1.32  Indemnification; So'irogation.

{a)  Mortgagor shall indemuify, defend and hold Mortgagee harmless against:
(1) any and all claims for brokerage, leasing, findcie’or similar fees which may be made relating
to the Property or the secured indebtedness, and (1> ‘any and all liability, obligations, losses,
damages, penalties, clainis, actions, suits, costs and exprnses (including Mortgagee's reasonabie
attorneys’ fees, together with reasonable appellate counsel fucs, if any) of whatever kind or
nature which may be asserted against, imposed on or incurred by iortgagee in connection with
the secured indebtedness, this Mortgage, the Property, or any part thereof, or the exercise by
Mortgagee of any rights or remedies granted to it under this Mortgage provided, however, that
nothing herein shall be construed to obligate Mortgagor to indemnify, defzid and hold harmiess
Mortgagee from and against any and all liabilities, obligations, losses, damages, penalties,
claims, actions, suits, costs and expenses enacted against, imposed on or incuzred o Mortgagee
by reason of Morigagee's willful misconduct or gross negligence.

(p)  If Mortgagee is made a party defendant to any litigation or any claim is
threatened or brought against Mortgagee concerning the secured indebtedness, this Mortgage,
the Property, or any pari thereof, or any interest therein, or the construction, maintenance,
operation or occupancy or use thereof, then Mortgagor shall indemnify, defend and hold
Morigagce harmless from and against all liability by reason of said litigation or claims, including
reasonable attorneys’ fees (together with reasonable appellate counsel fees, if any) and expenses
incurred by Mortgagee in any such litigation or claim, whether or not any such litigation or
claim is prosecuted to judgment. 1f Mortgagee commences an action against Mortgagor to
enforce any of the terms hereof or to prosecuie any breach by Mortgagor of any of the terms
hereof or to recover any sum secured hereby, Mortgagor shall pay to Mortgagee its reasonable
attorneys' fees (together with reasonable appellate counsel fees, if any) and expenses. The right
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to such attorneys’ fees {together with reasonable appeliate counsel fees, if any) and expenses
shall be deemed to have accrued on the commencement of such action, and shail be enforceable
whether or not such action is prosecuted to judgment. If Mortgagor breaches any term of this
Mortgage. Mortgagee may engage the services of an atiorney or attorneys (o protect its rights
hereunder, and in the event of such engagement following any breach by Mortgagor, Mortgagor
shall pay Mortgagee reasouable attorneys' fees (together with reasonable appellate counsel fees,
if any) and expenses incurred by Mortgagee, whether or not an action is actually commenced
against Mortgagor by reason of such breach. All references to "attorneys” in this Subsection
and elsewhere in this Mortgage shall include without limitation any attorney or law firm engaged
by Mortgagee and Mortgagee's in-house counsel, and all references to "fees and expenses” in
this Subsezaen and elsewhere in this Mortgage shall include without limitation any fees of such
attorpey or |lxw firm and any allocation charges and allocation costs of Mortgagee'’s in-house
counsel.

(¢) — Anwaiver of subrogation shall be obtained by Mortgagor from its insurance
carrier and, consequetithy,-Mortgagor waives any and all right to claim or recover against
Mortgagee, its officers, eriployees, agents and representatives, for loss of or damage to
Mortgagor, the Property, Morgagor's property or the property of others under Morigagor’s
control from any cause insured against or required to be insured against by the provisions of this
Mortgage.

133 Negative Covenarts with Respect o Indebledness, Operations and
Fundamental Changes of Mortgagor. (i) Moitgagor hereby represents, warrants and covenants,
as of the date hereof and until such time as the indebtedness secured hereby is paid in full, that
the Trust (as hereinafter defined).

(a)  will not dissolve or terminate or wateria!lv amend the terms of the Trusi
Agreement;

(b}  will not enter into any transaction of merger or zonsolidation, or fiquidate
or dissolve itself (or suffer any liquidation or dissolution), or acquire oy purchase or otherwise
all or substantially all the business or assets of, or any stock or other evidence of beneficial
ownership of, any entity;

()  has not and will not guarantee or otherwise become liabie on or n
connection with any obligation of any other person or entity,

(d)  does not own or have an interest in and will not own or have an interest
in any encumbered asset other than (i) the Property, and (ii) incidental personal property
necessary for the operation of the Property;

()  is noi engaged and will not engage, directly or indirectly, in any business
other than the ownetship, management and operation of the Property;

() will not enter into any contract or agreement with any principal or Affiliate
(as hereinafter defined) of the Mortgagor except upon terms and conditions that are intrinsically
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fair and substantially similar to those that would be available on an arms-length basis with third
parties other than an Affiliate;

(g}  has not incurred and will not incur any debt, secured or unsecured, direct
or contingent (including guaranteeing any obligation), other than (i) the indebiedness secured
hereby, and (1i) Affiliate advances or trade payables or accrued expenses incurred in the ordinary
course of business of operating the Property; no other debt may be secured (senior, subordinate
or pari passu) by the Property;

(h)  has not made and will not make any loans or advances to any third party
{(including any Affiliate),

(i is and will be solvent and pay its debt from its assets as the same shall
become due;

iy, has'done or caused to be done and will do all things necessary to preserve
its existence, and will not amend, modify or otherwise change its Trust Agreement in a manner
which adversely affects the Trust's existence as a single purpose entity;

(k)  will conduct aad ‘operate the Trust as presently conducted and operated;

() will maintain books and records and bank accounts separate from those of
its Affiliates;

(m)  will be, and at all times will 04 itself out to the public as, a legal entity
separate and distinct from any other entity (including any Affiliate thereof);

(n)  will file its own tax returns;

(o)  will not seek the dissoiution or winding up,”ir whole or in part, of the
Trust; '

(p)  will not commingle the funds and other assets the Trus:-wita those of any
entity or other person;

(@)  has and will maintain its assets in such a manner that it is not costly or
difficult to segregate, ascertain or identify its individual assets from those of any Affiliate or any
other person or entity;

(r)  does not and will not hold itself out to be responsible for the debts or
obligations of any other person or entity;

(s)  will not do any act which would make it impossible to carry on the
ordinary business of the Trust;
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fair and substantially similar to those that would be available on an érms-length basis with third
pariies other than an Affiliate;

(g)  has not incurred and will not incur any debt, secured or unsecured, direct
or contingent (including guaranteeing any obligation), other than (i} the indebtedness secured
hiereby, and (i) Affiliate advances or trade payables or accrued expenses incurred in the ordinary
course of business of operating the Property; no other debt may be secured (senior, subordinate
or pari passu) by the Property;

{h)  has not made and will not make any loans or advances to any third party
(includingany Affiliate);

{3y is and will be solvent and pay its debt from its assets as the same shall
become due;

(3  bas done or caused to be done and will do all things niecessary to preserve
its existence, and will not arend. modify or otherwise change its Trust Agreement in a manner
which adversely affects the ‘Trust’s existence as a single purpose entity;

(k)  will conduct aad operate the Trust as presently conducted and operated;

() will maintain books und r2cords and bank accounts separate from those of
its Aftiliates,

(m)  will be, and at all times will zo)a-itself out to the public as, a legai entity
separate and distinct from any other entity (including ary Affiliate thereof);

(n)  will file its own tax returns;

(0)  will not seek the dissolution or winding up, ‘in-whole or in part, cf the
Trust; ' |

(m  will noi commingle the funds and other assets the Trusi wit* those of any
entity or other person;

(@)  has and will maintain its assets in such a manner that it is not costly or
difficult to segregate, ascertain or identify its individual assets from those of any Affiliate or any
other person or entity;

(r)  does not and will not hold itself cut to be responsible for the debts or
obligations of any other person or entity;

(s} will not do any act which would make it impossible to carry on the
ordinary business of the Trust;

NY1-148653.5 8843.{ 3-HMK-07/12/9%6




UNOFFICIAL COPY




UNOFFICIAL COPY

() will not possess or assign the Property or incidental personal property
necessary for the operation of the Property for other than a business or company purpose;

(u)  wili not sell, encumber or otherwise dispose of all or substantially all of
the Property or incidental personal property necessary for the operation of the Property;

(v)  wili not hold title to the Trust’s assets other than in the Trust's name; and

{w)  will not institute proceedings to be adjudicated bankrupt or insolvent; or
consent to the institution of bankruptcy or insolvency proceedings against it; or file a petition
seeking, ei consent to, reorganization or relief under any applicable federal or state law relating
to bankruptey;-or consent to the appointment of a receiver, liquidator, assignee, trustee,
sequestrator (oi-otasr similar official) of the Trust or a substantial part of the Trust’s property;
or make any assign:aent for the benefit of creditors; or admit in writing its inability to pay its
debts generally as they Fécome due; or take any action in furtherance of any such action.

(i)  Mortgagor hereby further represents, warrants and coveuants, as of the
date hereof and untif such time as the indebtedness secured hereby is paid in full that Mortgagor
shall not cause the Trust to do any or (a) through (w) set forth in Subsection 1.33(i) above.

1.34  Covenants Regardiie Trustee. By exccution hereof, the parties agree that:

fa)  This Mortgage is-2xscuted by Trustee, as trustee under that certain
Trust Agreement (the "Trust Agreement”y-dzced April 12, 1990, known as Trust Number
110799-02 (the "Trust"), not in its corpotatc capacity, but solely as trustee in the
exercise of the power and authority conferred upor and vested in it as such trustee, and
said Trustee, in its corporate capacity hereby warcants-that it, as trustee, possesses full
power and authority to execute this Mortgage and it iz expressly understood and agreed
by every person now or hereafter relying hereon that notnirg contained herein shall be
construed as creating any liability on such Trustee in ils corpcrate capacity.

(b)  The Trustee shall not, without the prior jvriiten consent of
Mortgagee (i) resign as trustee, (ii) permit the appointment of a successortnstee, or (iii)
permit a conveyance, assignment, pledge, or cncumbrance of any pedtion of the
beneficial interest in the Trust to any person or entity;

(c)  Mortgagor shall not amend or modify or permit to be amended or
modified the Trust Agreement; and

a duly organized trust, validly existing and in goed standing under the laws of the State
of tllinois, (iil) acting by and through its trustee, the Trust has the power and authority
ic own the properties subject to the Trust and to carry on its business as now being
conducted, (iv) the Trust is in compliance with all governmental requirements, (v} the
Trustee has obtained the necessary consents from the beneficiaries under the Trust for
the execution and delivery of this Mortgage and the other Loan Documents, and (vi) the
Beneficiary is the sole beneficiary of the Trust.
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ARTICLE II
EVENTS OF DEFAULT

2.1 Events of Default. The occurrence of any of the following events shall
be a default hereunder:

(@)  Mortgagor fails to punctually perform any covenant, agreement,obligation,
term or condition hereof which requires payment of any money to Mortgagee (except those
regarding payments to be made under the Note, which failure is subject tc any grace periods set
forth in th Note).

&y~ Mortgagor fails to provide insurance as required by Section 1.4 hereof or
fails to perform’asiy :cvenant, agreement, obligation, term or condition set forth in Section 1.16
or 1.31 hereof.

(c)  Mortgagor fails to perform any other covenant, agreement, obligation, term
or condition set forth herein otner than those otherwise described in this Section 2.1 and, to the
extent such failure or default is suscentible of being cured, the continuance of such failure or
detault for thirty (30} days after writien natice thereof from Mortgagee to Morigagor; provided,
however, that if such default is suscepiisi= of cure but such cure cannot be accomplished with
reascnable diligerce within said period of tie, and if Morigagor commences to cure such
default promptly after receipt of notice thereof from Mortgagee, and thereafter prosecutes the
curing of such defauit with reasonable diligence, soch period of time shall be extended for such
period of time as may be necessary to cure such defau't with reasonable diligence, but not to
exceed an additional sixty (60) days.

(d)  Any representation or warranty made hereir, in or in connection with any
application or commitment relating to the loan evidenced by the Mate, or in any of the other
Loan Documents to Mortgagee by Mortgagor, by any principal or gerara! partner in Mortgagor
ar by any indemnitor or guarantor under any indemnity or guaranty executed in connection with
the loan secured hereby is determined by Mortgagee to have been false or'misleading in any
material respect at the time made.

(e)  There shall be a sale, conveyance, disposition, alienation, hypeiiecation,
leasing, assignment, pledge, mortgage, granting of a security interest in or other transfer or
further encumbrancing of the Property, Mortgagor or its general partners, or any portion thersof
or any interest therein, in violation of Section 1.13 hereof.

(f) A default occurs under any of the other Loan Documents which has not
been cured within any applicable grace or cure period therein provided.

(g)  Mortgagor, any principal or general partner in Mortgagor or any
indemaitor or guarantor under any indemnity or guaranty executed in connection with the loan
secured hereby becomes insolvent, or shall make a transfer in fraud of creditors, or shall make
an assignment for the benefit of creditors, shall file a petition in bankruptcy, shall voluntarily
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be adjudicated insolvent or bankrupt or shall admit in writing the inabiiity to pay debis as they
mature, shall petition or apply to any tribunal for or shall consent to or shall not contest the
appointment of a receiver, trustec, custodian or similar officer for Mortgagor, for any such
principal or general partner of Mortgagor or for any such indemnitor or guarantor or for a
substantial part of the assets of Mortgagor, of any such principal or general partner of
Mortgagor or of any such indemnitor or guarantor, or shall commence any case, proceeding or
other action under any bankruptcy, reorganization, arrangement, readjustment or debt,
dissolution or liquidation law or statute of any jurisdiction. whether now or hereafter in effect.

(h) A peiition is filed or any case, proceeding or other action is commenced
against Martgagor, against any principal or general partner of Mortgagor or against any
indemnitor or gizarantor under any indemnity or guaranty executed in connection with the Joan
secured hereby-secking to have an order for relief entered against it as debtor or seeking
reorganization, arrangement, adjustment, liquidation, dissolution or composition of it or its debts
ar other relief under 2ay faw refating to bankrupicy, insolvency, arrangement, recrganization,
receivership or other deb’oi relief under any law or statute of any jurisdiction whether now or
hereafter in effect or a court of competent jurisdiction enters an order for relief against
Mortgagor, against any principal or-general partner of Mortgagor or against any indemnitor or
guarantor under any indemnity or Juaranty executed in connection with the loan secured hereby,
as debtor, or an order, judgment or ‘decree is entered appointing, with or without the consent
of Mortgagor, of any such principal or genéral partner of Mortgagor or of any such indemitor
or guarantur, a receiver, trustee, custodian oi-similar officer for Mortgagor, for any such
principal or general partner of Mortgagor or for any such indemnitor or guarantor, or for any
substantial part of any of the properties of Mortg2ger, of any such principal or general partner
of Mortgagor or of any such indemnitor or guaranior; and if any such event shall occur, such
petition, case, proceeding, action, order, judgment or decrse shall not be dismissed within sixty
(60) days after being commenced.

(i)  The Property or any part thereof shall be taken on execution or other
process of law in any acticn against Mortgagor.

())°: ' Mortgagor abandons all or a portion of the Property.

(k)  The holder of any lien or security interest on the Propeity (without
implying the consent of Mortgagee to the existence or creation of any such lier: or-security
interest), whether superior or subordinate to this Mortgage or any of the other Loan Decuments,
declares a default and such default is not cured within any applicable grace or cure period set
forth in the applicable document or such holder institutes foreclosure or other proceedings for
the enforcement of its remedies thereunder. |

), The Properiy, or any part thereof, is subjected to actual or threatened
waste or to removal, demolition or material alteration so that the value of the Property is
materially diminished thereby and Mortgagee determines (in its subjective determination) that
it is not adequately protected from any loss, damage or risk associated therewith.
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(m)  Any dissolution, termination, partial or complete liquidation, merger or
consolidation of Mortgager, any of its principals or any general partner.

(n)  Mortgagor’s failure 1o timely complete the Deferred Maintenance (as
defined in Exhibit D) in accordance with Exhibit D attached hereto and made a part hereof.

(0}  Mongagor fails to perform any covenant, agreement, obligation, terms or

condition of Section 1.34 hereof.

ARTICLE 111
REMEDIES

3.1 (- Remedies Available. 1f there shall occur a default under this Mortgage,
and such default has rov been cured within any applicable grace or cure period, then this
Mortgage is subject 1o foreclosure as provided by law and Mortgagee may, at its option and by
or through a trustee, nominee, ‘assignee or otherwise, to the fullest extent permitted by law,
exercise any or all of the following rights, remedies and recourses, either successively or
concurrently: '

{a)  Acceleration. Accticrate the maturity date of the Note anxd declare any
or all of the indebtedness secured hereby to be immediately due and payable without any
presentment, demand, profest, notice, or action ufany kind whatever (each of which is hereby
expressly waived hy Mortgagor), whereupon the same shall become immediately due and
payable. Upon any such acceleration, payment of sucia.accelerated amount shall constitute a
prepayment of the principal balance of the Note and any aprlicable prepayment tee provided for
in the Note shall then be immediately due and payable.

(b)  Eniry on the Property. Either in person oy by agent, with or without
bringing any action or proceeding, or by a receiver appointed by a cuust-and without regard o
the adequacy of its security, enter upon and take possession of the Properiy, or any part thereof,
without force or with such force as is permitted by law and without notice or process or with
such notice or process as is required by law unless such notice and process is waivaule, in which
case Mortgagor hereby waives such notice and process, and do any and all acts and perform any
and all work which may be desirable or nscessary in Mortgagee’s judgment to coruDlete any
untinished construction on the Real Estate, to preserve the value, marketability or rentability of
the Property, to increase the income therefrom, to manage and operate the Property or to protect
the security hereof and all sums expended by Mortgagee therefor, together with interest thereon
at the Default Interest Rate, shall be immediately due and payable to Mortgagee by Mortgagor
on demand and shall be secured hereby and by ail of the other Loan Documents securing all or
any part of the indebtedness evidenced by the Note.

(¢}  Collect Rents and_Profits, With or without taking possession of the
Property, sue or otherwise collect the Renis and Profits, inciuding those past due and unpaid.
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(d)  Appointment of Receiver. Upon, or at any time prior or after, initiating
the exercise of any power of sale, instituting any judicial foreclosure or instituting any other
foreclosure of the liens and security interests provided for herein or any other legal proceedings
hereunder, make application to a court of competent jurisdiction for appointment of a receiver
for al} or any part of the Property, as a matter of strict right and without notice to Mortgagor
and without regard to the adequacy of the Property for the repayment of the indebtedness
secured hereby or the solvency of Mortgagor or any person or persons liable for the payment
of the indebtedness secured hereby, and Mortgagor does hereby irrevocably consent to such
appoiniment, waives any and all notices of and defenses to such appointment and agrees nnt to
oppose any application therefor by Mortgagee, but nothing herein is to be construed to deprive
Mortgages of any other right, remedy or privilege Mortgagee may now have under the law 0
have a receiver appointed, provided, however, that, the appointment of such receiver, trustee
or other appointce by virtue of any court order, starute or regulation shal! not impair or in any
manner prejudice (ne rights of Mortgagee to receive payment of the Rents and Profits pursuant
10 other terms and provisions hereof. Any such receiver shall have all of the usual powers and
duties of receivers in similar cases, including, without limitation, the full power to hold,
develop, rent, iease, manage, maintain, operate and otherwise use or permit the use of the
Property upon such termns and conditions as said receiver may deem to be prudent and reasonable
under the circumstances as more fully set forth in Section 3.3 below. Such receivership shall,
at the option of Morigagee, continue uritil full payment of all of the indebtedness secured hereby
or until title to the Property shall have passed by foreclosure sale under this Mortgage or deed
in lieu of foreclosure.

(¢)  Foreclosure. Immediately coramence an action to foreciose this Mortgage
or to specifically enforce its provisions or any of fieindebtedness secured hereby pursuant to
the Illinois Mortgage Foreclosure Act, (735 ILCS 5/15-1101 ¢t seq.}, as from time to time
amended (the "Act") in such case made and provided and sell the Property or cause the Property
to be sold in accordance wiih the requirements and procedurzs provided by said Act in a single
parcel or in several parcels at the option of Mortgagee.

(1)  In the event foreclosure proceedings are ffied by Mortgagee, ali
expenses incident to such proceeding, including, but not liniiter i, attorneys’ tees
and cosis, shatl be paid by Mortgagor and secured by this Mor.page and by all
of the other Loan Documents securing all or any part of (¢ indebtedness
evidenced by the Note. The secured indebtedness and all other obligations
secured by this Mortgage, including, without limitation, interest at \he¢ Default
Interest Rate (as defined in the Note), any prepayment charge, fee or premium
required to be paid under the Note in order to prepay principal (to the exient
permitted by applicable law), attorneys' fees and any other amounts due and
unpaid {0 Mortgagee under the Loan Documents, may be bid by Mortgagee in the
event of a foreclosure sale hereunider. In the event of a judicial sale pursuant to
a foreclosure decree, it is understood and agreed that Mortgagee or its assigns
may become the puschaser of the Property or any part thereof.

(2)  Mortgagee may, by following the procedures and satisfying the
requirements prescribed by applicable law, foreclose on only a portion of the
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Property and, in such event, said foreclosure shall not affect the lien of this
Mortgage on the remaining portion of the Property foreclosed.

(f)  Other. Exercise any other right or remedy available hereunder, under any
of the other Loan Decuments or at law or in equity.

3.2 Application of Proceeds. To the fullest extent permitted by law, the
proceeds of any sale under this Mortgage shall be applied to the extent funds are so available
to the following items in such order as Mortgagee in its discretion may determine:

(@  To payment of the costs, expenses and fees of taking possession of the
Property, arda_of holding, operating, maintaining, using, leasing, repairing, improving,
marketing and seliing the same and of otherwise enforcing Mortgagee's right and remedies
hereunder and unude: the other Loan Documents, including, but not limited to, receivers’ fees,
court costs, attorneys’, “ccountants’, appraisers’, managers' and other professional fees, title
charges and transfer taxe:.

(b)  To payment =€ all sums expended by Mortgagee under the terms of any
of the Loan Docurnents and not yet repaid, together with interest on such sums at the Default
Interest Rate.

(¢}  To payment of the securcd indebtedness and all other obligations secured
by this Mortgage, including. without limitation, interest at the Default Interest Rate and, to the
extent permitted by applicable law, any prepaymeii! tee, charge or premium required to be paid
under the Note in order to prepay principal, in any or»ler that Mortgagee chooses in its sole
discretion.

The remainder, if any, of such funds shall be disbuised 3 Mortgagor or to the person
or persons legally entitled thereto.

3.3 Ripght and Authority of Receiver or Mortgagee in 'he Event of Defanlit;
Power of Attorney. Upon the occurrence of a default hereunder, which detault is not cured
within any applicable grace or cure period, and entry upon the Property puistant to Section
3.1(b) hereof or appointment of a receiver pursuant to Section 3.1(b) hereof, ary under such
terms and conditions as may be prudent and reasnnable under the circumstances in Mcrigagee’s
or the receiver’s sole discretion, all at Morigagor's cxpense, Mortgagee or said receiver, or such
other persons or entities as they shall hire, direct or engage, as the case may be, may do or
permit one or more of the following, successively or concurrently: (a) enter upon and take
possession and control of any and all of the Property; (b) take and maintain possession of all
documents, books, records, papers and accounts relating to the Property; (¢} exclude Mortgagor
and is agents, servants and employees wholly from the Property; (d) manage and operate the
Property; (e) preserve and maintain the Property; (f) make repairs and alterations to the
Property; (g} complete any construction or repair of the Improvements, with such changes,
additions or modifications of the plans and specifications or intended disposition and use of the
Improvements as Mortgagee may in its sole discretion deem appropriate or desirable to piace
the Property in such condition as will, in Mortgagee's sole discretion, make it or any part
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thereof readily marketable or rentable; (h) conduc? a marketing or leasing program with respect
to the Property, or employ a marketing or leasing agent or agents to do so. directed to the
teasing or sale of the Property under such terms and conditions as Mortgagee may in its sole
discretion deern appropriate or desirable; (i) employ such contractors, subcontractors,
materialmen, architects, engineers, consuitants, managers, brokers, marketing agents, or other
employees, agents, independent contractors or professionals, as Mortgagee may in its sole
discretion deem appropriate or desirable to implement and effectuate the rights and powers
herein granted; (j) execute and deliver, in the name of Mortgagee as attorney-in-fact and agent
of Mortgagor or in its own name as Mortgagee, such documents and instruments as are
necessary or appropriate to consummate authorized transactions; (k) enter into such leases,
whether-0{ rzal or personal property, or tenancy agreements, under such terms and conditions
as Mortgagee may in its sole discretion deem appropriate or desirable; (1) collect and receive the
Rents and Pruris) from the Property; (m) eject tenanis or repossess personal property, as
provided by law, for breaches of the conditions of their leases or other agreements; (n) sue for
unpaid Rents and Pregts, payments, income or proceeds in the name of Morigager or
Mortgagee; (0) maintaisi-actions in forcible entry and detainer, ejectment for possession and
actions in distress for rent; (p) compromise or give acquittance for Rents and Profits, payments,
income or proceeds that may becaine due; (q) delegate or assign any and ali rights and powers
given to Mortgagee by this Mottgage: and (r) do any acts which Mortgagee in its sole discretion
deems appropriate or desirable to protect the security hereof and use such measures, legal or
equitable, as Morigagee may in its solc 2accretion deem appropriate or desirable to implement
and effectuate the provisions of this Mortgage. This Mortgage shall constitute a direction to and
full authority to any lessee, or other third paity who has heretofore dealt or contracted or may
hereafter deal or contract with Mortgagor or Moiigapee, at the request of Mortgagee, to pay all
amounts owing under any lease, contract, concessioz, Vicense or other agreement to Mortgagee
without proof of the default relied upon. Any such lecsee or third party is hereby irrevocably
authorized to rely upon and comply with (and shall be fully prowcted by Monigagor in so doing)
any request, notice or deniand by Mortgagee for the paymest 1o Mortgagee of any Rents and
Profits or other sums which may be or thereafter become «uc under its lease, contract,
concession, license or other agreement, or for the performance of 2uy vadertakings under any
such Jease, contract, concession, license or other agreemeni, and shall have no right or duty to
inquire whether any default under this Mortgage or under any of the other L'oan Documents has
actually occurred or is then existing. Mortgagor hereby constitutes and appoiiss Mortgagee, its
assignees, successors, transferees and nominees, as Mortgagor’s true and lawful a%emey-in-fact
and agent, with full power of substitution in the Property, in Mortgagor’s name, place and stead,
to do or permit any one or more of the foregoing desctibed rights, remedies, powers and
aulhorities, successively or concurrently, and said power of attorney shall be deemed a power
coupled with an interest and irrevocable so long as any indebtedness secured hereby is
outstanding. Any money advanced by Morigagee in connection wiih any action taken under this
Section 3.3, together with interest thereon at the Default Interest Rate from the date of making
such advancement by Mortgagee until actually paid by Mortgagor, shall be a demand obligation
owing by Mortgagor to Mortgagee and shall be secured by this Mortgage and by every other
instrument securing the secured indebiedness.

3.4  Occupancy After Foreclosure. In the event there is a foreclosure sale
hereunder and at the time of such sale, Mortgagor or Mortgagor's representatives, successors
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or assigns, or any other persons claiming any interest in the Property by, through or under
Mortgagor (except tenants of space in the Improvements subject to leases entered into prior to
the date hereof), are occupying or using the Property, or any part thercof, then, to the extent
not prohibiled by applicable law, each and all shal, at the option of Mortgagee or the purchaser
at such sale, as the case may be, immediately become the tenant of the purchaser at such sale,
which tenancy shall be a tenancy from day-to-day, terminable at the will of either landlord or
tenant, at a reasonable rental per day based upon the value of the Property occupied or used,
such rental to be due daily to the purchaser. Further, to the extent permitted by applicable law,
in the event the tenant fails to surrender possession of the Property upon the termination of such
tenancy, the purchaser shall be entitled to institte and maintain an action for unlawful detainer
of the Pruperty in the appropriate court of the county in which the Real Estate is located.

35, Notice to Account Debtors. Mortgagee may, at any time after a defauit
suit hereunder, wrmch default is not cured within any applicable grace or cure period, notify the
account debtors and okiigors of any accounts, chattel paper, negotiable instruments or other
evidences of indebtedness, to Mortgagor included in the Property to pay Mortgagee directly.
Mortgagor shali at any tine_ or-from time to time upon the request of Mortgagee provide io
Mortgagee a current list of ail suzi account debtors and obligors and their addresses.

3.6 Cumulative Reocdies. All remedies contained in this Morigage are
cumulative and Mortgagee shall also havz-all other remedies provided at law and in equity or
in any other Loan Documents. Such remeaies may be pursued separately, successively or
concurrently at the sole subjective direction or Maoitgagee and may be exercised in any order and
as often as occasion therefor shall arise. No act of Mortgagee shall be construed as an election
to proceed under any particular provisions of this”Moertgage to the exclusion of any other
provision of this Mortgage or as an election of remedics te the exclusion of any other remedy
which may then or thereafter be available to Mortgagee. N« aelay or failure by Mortgagee (o
exercise any right or remedy under this Mortgage shall be constraed to be a waiver of that right
or remedy or of any default hereunder. Mortgagee may exercise ary one or more of its rights
and remedies at its option without regard to the adequacy of its securiiy:

3,7 Payment of Expenses. Mortgagor shall pay on demans ali of Mortgagee’s
expenses incurred in any efforts to enforce any terms of this Mortgage, wiet=r or not any
lawsuit is filed and whether or not foreclosure is commenced but not completed, Zrciuding, but
not fimited to, legal fees and dishursements, foreclosure costs and title charges, togetter with
interest thereon from and after the date incurred by Mortgagee until actually paid by Mortgagor
at the Default Interest Rate, and the same shall be secured by this Mortgage and by all of the
other Loan Documents securing all or any part of the indebtedness evidenced by the Note,

ARTICLE IV
MISCELLANEQUS TE D COND

4.1 Time of Essence. Time is of the essence wiih respect to all provisions of
this Mortgage.
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4.2  Release of Mortgage. If all of the secured indebtedness be paid, then and
in that event only, all rights under this Mortgage shall terminate except for those provisions
hereof which by their terms survive, and the Property shall become wholly clear of the liens,
security interests, convevances and assignments evidenced hereby, which shall be released by

Mortgagee in due form at Mortgagor's cost. No release of this Mortgage or the lien hereof shali

be valid unless executed by Mortgagee.

4.3  Certain Rights of Mortgagee. Without affecting Mortgagor’s liability for
the payment of any of the indebtedness secured hereby, Mortgagee may from time to time and
without notice to Mortgagor: (a) release any person liable for the payment of the indebtedness
secured heishy; (b) extend or modify the terms of payment of the indebtedness secured hereby;
{c) accept aduivional real or personai property of any kind as security or alter, substitute or
release any prepedty securing the indebtedness secured hereby, (d) recover any part of the
Property; (e) cons¢n in writing to the making of any subdivision map or plat thergof; (f) join
in granting any easem<nicherein; or (g) join in any extension agreement of the Mortgage or any
agreement subordinating /he lien hereof,

4.4  Waiver of Certain Defenses. No aclion for the enforcement of the lien
hereof or of any provision hereof shatl be subject to any defense which wounld not be good and
available to the party interposing the szme in an action at law upon the Note or any of the other
Loan Documents. :

4.5 Notices. All notices, demands, requests or other communications to be
sent by one party to the other hereunder or reguired by law shail be in writing and shall be
deemed to have been vaiidly given or served by deiivéry of the same in person to the intended
addressee, or by depositing the same with Federal Expréss or another reputable private courier
service for next builness day delivery, or by depositing the-same in the United States mail,
postage prepaid, registered or certified mail, return receipt requested, in any event addressed
to the intended addressee at its address set forth on the first page of this Mortgage or at such
other address as may be designated by such party as herein provided. <A1l notices, demards and
requests to be sent to Mortgagee shall be addressed to the attention of the Capital Markets
Group. All notices, demands and requests shall be effective upon such personai delivery, or one
(1) business day after being deposited with the private courier service, or twe-{2) business days
after being deposited in the United States mail as required above. Rejection or uther refusal to
accept or the inability to deliver because of changed address of which no notice was piven as
herein required shall be deemsd to be receipt of the notice, demand or request sent. Bv giving
to the other party hereto at least fifteen (15) days’ prior written notice thereof in accordance with
the provisions hereof, the parties hereto shall have the right from time to time to change their
respective addresses and each shall have the right to specify as its address any other address
within the United States of America,

4.6 Successors and Assigns. The terms, provisions, indemnities, covenants
and conditions hereof shall be binding upon Mortgagor and the successors and assigns of
Mortgagor, including all successors in interest of Mortgagor in and to all or any part of the
Property, and shall inure to the bencfit of Mortgagee, its directors, officers, shareholders,
employees and agents and their respective successors and assigns and shall constitute covenants
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