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THIS MORTGAGE AND SECURITY AGREBMUN'T (the *Security Instrument")
s made as of the ()  day of August, (996, by CENTERPOINT PROPERITES
CORPORATION, a Murytand corporation, having its principal place of business at 401 North
Michigan Avenue, Chicago, Illinois 60611, s mortgagor ("Borrower”), to LEHMAN
BROTHERS HOLDINGS INC. 13/B/A LEHMAN CAPITAL, A DIVISION OF LEHMAN
BROTHERS HOLDINGS INC., a Delaware corporation, having an address at Three World
Financial Center, 200 Vesey Street, New York, New York 10285, ns mortgugee (*Lender),

RECITALS:

Borrower by its Amended and Restated Promissory Note dated November 17,
1994 giver to Lender is indebted to Lender in the prircipal sum of FIFTY TWO MILLION
AND 00/100-3OLLARS ($52,000,000.00) in tawitil money of the United States of America (the
ameided ard cesinted note together with all extensions, restatements, renewals, modifications,
substitutions and winendments thereof and all instruments from time to time issued in exchange
therefor shall colleciively be ieferred to as the "Note"), as so much may be advanced or
readvanced under that ceitein Amended and Restated Loan Agreement, dated as of November
17, 1994 beiween Borrowe: nnd Lender as amended by that certain First Modification of
Amended and Restated Loan Agreement and Other Loan Documents dated as of the date hereof
between Borrower and Lender (ali the same may be further amended, modified, supplemented
or restated from time to lime, the "Losn Agreement”), with interest from the date thereof at the
rates set forth in the Loan Agreement, e:incipal and interest to be payable in rccordance with
the terms and conditions provided in the Note.and the Loan Agreement, and otherwise subject
to all other terms and conditions contained in the Loan Agreement,

Borrower desires to secure the puyme:it6f the Debt (as defined in Article 2) and
the performance of all of its obligations under the Notz, the Loan Agreement and the Other
Obligations (as defined in Article 2). “

Article 1 - GRANTS OF SECURITY
Section 1.1  PROPERTY MORTQGAGED, To secure the timéiy, payment and

performance of the Debt and the Other Obligations (each as defined in Article 2}, Sarrower does
hereby irrevocably mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey
to Lender, and grant a security interest to Lender in and to the following propesiv; rights,
interests and estates now owned, or hereafter acquired by Borrower (collectively, the
"Property"):

(@  Land. The real propeny described in Exhibit A attached hereto
and made & part hereof (the "Land"); -

(b)  Additional Land. All additional lands, estates and development
rights hereafter acquired by Borrower for use in connection with the Land and the
development of the Land and all additional lands and esiates therein which may,
from time to time, by supplemental mortgage or otherwise be expressly made
subject 1o the lien of this Security Instrument;
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(¢)  lopraysmems.  The buildings, structures, fixtures, additions,
enlarpenienty, extensions, moditications, repairs, replacements and Improvements
tiow ot hereafter erected or located on the Land (the “Improvements”);

(W) Logemetits: AL ensements, rights-of-way or use; rights, sirips and
Rores of land, streets, ways, alloys, passuges, sewer rights, wator, water courses,
water rights aixd powers, air rights and developmont rights, and nll estates, rights,
titles, interests, privileges, liborties, servitudes, tenements, heredliaments and
appurteaances of any nature whitsoever, In any way now or hereafier balonging,
reluting or portaining to the Land and the Improvements nnd the reversion and
reversions, romadider nid remainders, and abl Jand lylog in the bed of uny street,
rond or avenue, opened or proposed, in front of or adjoining the Land, to the
center line thereot and all the estates, rights, titles, Intorasts, dower aix! rights of
dnwer, curtesy and rights of curtesy, property, possession, clalm and demand
vehwdsoever, both at Inw and in cquity, of Borrower of, in and to the Land and the
Impriezments wkd every part and parcel thereol, with the appurtenances thereto;

) liisiues nod Pecsonal Property.  All machinory, equipment,
fixwres (incriatig, but not limited to, all henting, air conditioning, plumbing,
lighting, communicntiong and elevator fixivres) and other property of every kind
nnd nature whatsoevir owned by Borrower, ot in which Borrower has or shall
have an interost, now o baraafter locnted upon the Land and the Improvements,
or uppurtenant thereto, ard usable in connection with the present or future
operation and occupancy of the Land and the Improvements and all building
equipmient, materinls and supplics ol any anture whatsoever owned by Borrower,
or in which Borrower has or shall hivs zn interest, now or hereafter located upon
the Land and the Improvements, or appdzwnant theroto, or usable in connection
with the present or future operation aid occupancy of the Land andthe
Improvements (collectively, the "Personnl Peoperry”), aid the right, title and
interest of Borrower in und to any of the Personai Yroperty which may be subject
to any sccurity interests, as defined in the Uniform Cominercial Code, as adopted
and enacted by the state or states where any of the' Property is located (the
“Uniform Commercinl Code"), superior in lien to the-llen-of this Security
Instrument and all proceeds and products of the above;

() leases and Rents.  All leases and other agreements affacting the
use, enjoyment or occupancy of the Land and the Improvements herstofore or
hereatter entered into (the "Lenses”) and all right, title and interest of Borrower,
its successors and assigns therein and thereunder, including, without limitation,
cash, securities, if any, and other cash equivalents, If any, letters of credit or
lease guaranties deposited thercunder to secure the performance by the lessees of
their obligations thereunder and all rents, income, additional rents, income, :
revenues, issues and profits (including all oil and gas or other mineral royalties
and bonuses) and all pass-through expenses and lessees' required contributions for
taxes, maintenance costs, tennnt improvements and concessions, leasing
commissions, capital expenditures and other cash items from the Land and the
Improvements and all proceeds from the sale or other disposition of the Leases
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or from any award, judgment or payment which may heretofore and hereafter be
made with respect to any action or proceeding brought with respect to the Leases
(collectively, the "Rents") and the right to receive and apply the Rents to the
payment of the Debt;

(g)  Condemnation Awards. All awards or payments, including interest
thereon, which may heretofore and hereafter be made with respect to the
Property, whether from the exercise of the right of eminent domain (including but
not limited to any transfer made in lieu of or in anticipation of the exercise of the
right), or tor u change of grade, or for any other injury to or decrease in the
vitlue of the Property;

() Insurance Procegds. All procecds of and any unearned premiums
cisny insurance policies covering the Property, including, without limitatlon, the

Agicw receive and apply the proceeds of any insurance, judgments, or
settlements mude in lieu thereot, for damage 1o the Propeny;

(Y CJaxCodiorarl. Al refunds, rebates or credits In connection with
a reduction in real #state taxes and assessments charged against the Property as
a result of tax certiorari or any applications or proceedings for reduction;

0 Conversion. ~— All proceeds of the conversion, voluntary or
involuntury, of any of the forrgoing including, without Hmitation, proceeds of
Insurance and condemuation awards, Into cash or Jiquidation clnims;

(k) Rights. The right, Intae pame and on behalf of Borrower, to
appear in and defend any action or proceeding brought with respect to the
Property mwd 1o commence uny action or prozecding to protect the interess of
Lender in the Proposty;

(0 Agresments. Al agreements, contracts, certificatos, instrumonts,
{ranchises, pornits, liconses, pluns, specifications and othar documents, now or
horeattor ottored into, and all rights therein and thereto, respecting or pertaining
to the use, occupation, construction, management or operation-of the Land and
any part thereot and &y Improvenients or respacting any busirvzs or activity
conducted on the Land and any part thoreof and all right, title an Fzisreat of
Horrower therein and thereunder, including, without limitation, the right, upon
the huppening ol any default heroundor, to recoive and collect any sums payable
to Borrower thoreunder,

(m)  Lrudomorks. AN teadenames, trademarks, servicemarks, logos,

copyrights, goodwili, books and records and ali other general intangibles rolxting
to or used in connection with the operation of the Property;

() Qther Rights. Any and all other rights of Borrower in and to the
items set forth in Subsections (a) through (m) above,
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Section 1.2 ASSIGNMENT _OF RENTS.  Borrower hereby absolutely and
utconditionally assigns to Lender Borrower’s right, title awd interest in and to all current and

future Leases and Rewts; it being intended by Borrower that this assignment constitutes z
present, absolute assignment and not an assignment for additional security oply. Nevertheless,
subject to the terms of this Section 1.2, Section 3.7, and Section 4.4, Lender grants to Borrower
a revocable license to collect and receive the Rents. Borrower shall hold the Rents, or a portion
thereof sufticient to discharge all current sums due on the Debt, for use in the payment of such
sums.

Section 1.3 SECURITY AGREEMENT. This Security Instrument is both a real
property mortgage and a "security agreement” within the meaning of the Uniform Commercial
Code. The Property includes both real and personal property and all other rights and interests,
whether tangibie or intangible in nature, of Borrower in the Property. By executing and
delivering s Security Instrument, Borrower hereby grants to Lender, as security for the
Obligations (de’tnzd in Section 2.3), a security interest in the Personal Property.

Sectioni,4  PLEDGE OF MONIES HELD. Borrower hereby pledges to Lender

any and all monies neve or hereafter held by Lender, including, without limitation, any sums
deposited in the Esceow Funs (as defined in Section 3.5), Net Proceeds (as defined in Section
4.3), the Lock-Box Account (as deiined in Section 4.4) and coxlemnation awards or payments
described in Section 3.6, as addiiora! security for the Obligations until expended or applied as
provided in this Security Instrument:

CONDITIGNS TO GRANT

TO HAVE AND TO HOLD the atove granted and described Property, with all
privileges and appurtenances thereunto belonging unio 264 to the use and benefit of Lender, and

the heirs, successors and assigns of Lender, forever; "

PROVIDED, HOWEVER, these presents are upso-the express condition that, if
Borrower shall well and truly pay to Lender the Debt at the timis 2id-in the manner provided
in the Note und this Security Instrument, shall well and truly perforit; the Other Obligations as
set forth in this Security Instrument and shall well and truly abide by and zomply with each and
every covenamt and condition set forth herein and in the Note, these precont: and the estate
hereby pranted shall cease, terminate and be void,

Article 2 - DEBT AND OBLIGATIONS SECURED

Scction 2.1 RERL. This Security Instrument and the grants, assignments and
transfers smade in Article | are given for the pucpose of securing the following, in such order
of priority as Lender may deterniine in its sole discretion (the “Debt”):

(0} the puyment of the Indebtedness evidenced by the Note in lawfsl money {3
of the United States of America; (7
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(b)  the payment of interest, default intorest, late charges and other sums, as
provided in the Note, the Loan Agreoment, this Security Instrument, the Other Security
Documents (defined below) and each other Loan Document (ns defined in the Loan
Agreement);

v (c)  Funding Costs (as defined in the Loan Agreement);

b (d)  the payment of all other moneys agreed or provided to be paid by
Borrower in the Note, the Loan Agreement, this Security Instrument, the Other Securlty
Documents and each other Loan Document Including, but not limited to, all Fees (s
defined in the Loan Agreement) and Transaction Costs (as defined in the Loan
Apreement);

{0y~ the payment of all sums advanced pursuant to this Sccurity Instrument to
protect and ravserve the Property and the lien and the security interest created hereby;
and

(6 the peyment of all sums advanced and costs and expenses incurred by
Lender in connection :vith the Debt or any part thereof, any renewal, extension, or
change of or substitution tor the Debt or any part thereof, or the acquisition or perfection
of the security therefor, whetae: made or incurred at the request of Borrower or Lender.

Section 2.2 QTHER OBLIGATIONS. ‘This Security Instrument and the grants,
assignments and transfers made in Article i are also given for the purpose of securing the
following (the "Other Obligations"):

(a)  the performance of all other obligzirons of Bortower contained herein and
ench other Loan Document , .

(b)  the performance of each obligation of Boriower contained in any other
agreement given by Borrower to Lender which is for the puzpeae of further securing the
obligations secured hereby, and any amendments, modifications ard changes thereto; and

() the performance of each obligation of Borrower contained ir.any renewal,
extension, amendment, modification, consolidation, change of, or sumstitution or
replacement for, all or any part of the Note, the Loan Agreement, s Security
Instrument, the Other Security Documents or any other Loan Document.

Section 2.3 DEBT AND OTHER OBLIGATIONS. Borrower’s obligations for the
payment of the Debt and the performance of the Other Obligations shall be referred to
collectively below as the “Obligations."

Section 2.4 PAYMENTS. Unless payments are made in the required smount in
immediately available funds at the place where the Note is payable, remittances in payment of
all or any part of the Debt shall not, regardless of any reci:ipt or credit issued therefor, constitute
payment until the required amount is actually received by Lender in funds immediately available
at the piace where the Note is payable (or any other place as Lender, in Lender’s sole discretion,
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miy have established by defivery of written notice thereof 10 Borrower) and shafl be made and
necepted subject to the condition that any check of draflt may be handled for collection in
accordance with the practice of the collecting bank or banks,  Accoptance by Londer of any
pryment i an amount less than the amount thon due shall bo deemed an acceptance on account
only, and the fallure to pay the entire amount then due shall bo nnd continue 1o be an Event of
Default (defined hiereln),

Artlcle 3 - BORROWER COVENANTS
Bogrower covenants and agrees that;

Section 3.1 PAYMENL.OF DauL. Borrowor will pay the Debt at the timie and
in the manner pzovided in the Noto and in this Security Instrument,

Sectop 3.2 INCORPQRATION. bY REVERENGE. AN the covenants, conditions and
ngreements contained <o (2) the Loan Agreoment, (b) the Note and (c) all and any of the
documients other than the Noia; the Lonn Agreement or this Securlty Instrument now or herenfter
exceuted by Horrower and/or-others and by or in favor of Londer, which wholly or partially
secure or guaranty payment of the Note (the "Other Securlty Documenta®), as hereby made
part ol this Security lnstrument to the same extent and with the same force as It fully set forth
herein,

Section 3.3 INSURANGE,

(n)  Dorrowor shall obtain and maiatin, or cause to be maimained, insurance

for Borrower and the Property providing nt loast the foliowing coverages: .
(iy  comprehensive nll risk insurance on the Iimprovements and the Personal
Property, including contingent tiability from Operation ¢t Building Laws, Demolition
Costs and Incrensed Cost of Construction Endorsemonts, inerih.case (A) In an amount
equal to 100% of the "Full Replacoment Cost," which for purposes of this Security
“lostrument shall mean actual roplacoment value (exclusive of covs of oxcavations,
foundations, underground utilities and footings) with a waiver of dejizsciaiion, but the
amount shall in no event be less than the outstanding principal balanco of te Note; (B)
containing an agreed amount endorsement with respect to the Improvements and Ssrsonal
Property walving all co-insurance provislons; (C) providing for no deductible in excess
of $30,000; and (D) containing an "Ordinance or Law Coverage” or "Enforcement”
endorsement if any of the Improvements or the use of the Property shall at any time
constitute legal non-conforming structures or uses, The Full Replacement Cost shall be
redetermined from time to time (but not more frequently than once in any twelve (12)
calendar months) at the request of Lender by an appraiser or contractor designated and
paid by Borrower and approved by Lender, or by an engineer or appraiser {n the regular
employ of the insuter. After the first appraisal, additional appraisals may be based on

construction cost indices customarily employed in the trade. No omission on the part of '~

Lender to request any such ascertalnment shall relieve Borrower of any of its obligations

under this Subsection. In addition, Borrower shall obtain (y) flood hazard insurance if e
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any portion ot the Improvements is currently or at any time in the future located in a
fecerally designated “special flood hazard area,” or as otherwise required by Lender and
(2) earthquake insurance in amounts and in form and substance satisfactory to Lender in
the event the Property is located in an area with a high degree of seismic activity,
provided that the insurance pursuant to clauses (y) and (z) hereof $hall be on terms
consistent with the comprehensive all risk insurance policy required under this Subsection
3.3(a)(i) except that the deductible on such insurance shall not be in excess of five
percent (3%) of the appraised value of the Property;

(i)  commercial geacral liability insurance against claims for personal injury,
bodily injury, death or property damage occurring upon, in or about the Property, such
insurance (A) to be on the so-called "oceurrence” form with & combined single limit of
not iezs than $1,000,000; (B) to continue at not fess than the aforesald timit until required
to be Chunged by Lender in writing by reasott of changed economic conditions making
such prote.tion inadequate; nnd (C) to cover at least the following hazards: (1) premises
and operations; (2) products and completed operations on an “If any" basis; (3)
independent coatractors; (4) blanket contractual {fability for ati wrltten and oral contracts;
and (5) contractual lizvility covering the indemnities contained in Article 13 hereof to the
extent the same is avatiable:

(i) business incotae and ront loss tnsurance (A) with loss piyable to Lender;
(13) covering all risks required (0.Yz covered by the insurance provided far in Subsection
3.3()(D); (C) contnining an extenced nariod of indemnity endorsement which provides
that after the physical loss to the Improvensnts and Personal Property ling been repaired,

the continued loss of income will be insured untif such income slther returns to the same
level it was at prior to the loss, or the oxphtzizi of tweive (12) months from the date of
the loss, whichever first oceurs, and notwithstir:iing that the policy may expire py for to
the e of such period; and (D) In an amouni-cqual-to 100% of the projectsd gross
income from the Property for a poriod of twelve (.2 ponths, The amount of such
business income Insurance shall be determined prior to ine date horeof and at lexst ance
cach yeur thereaftor based on the greatest of: (x) Borrower’s zaasonabie astimate of the
gross income {rom the Property; (y) the estimate of gross incoms sat forth n the annual
operating budget dellvarect pursuant to Subsection 3, L1(a)(v); ana (7) the highest gross
Income recelved during the term of the Note for any full culendar yeaep#ior to the date
the amount of such insurance Is boing determined. All insurance proceérs nayable to
Lendor pursuant to this Subsection shall be hotd by Landor and shaii be apalicd (o the
abligations secured horeunder from time to tims due and payable hereunder and under
the Note; provided, however, that nothing hereln contained shall be deemed to rellove
Borrower of its obligatlots to pay the obligations secured hereunder on the respective
dntes of payment provided for in tho Note except to the oxtent such amounts are actually
paid owt of the proceeds of such business Ircome {nsurance:

(v)  atull timoes during which structural construction, repairs or lterations are
being nnde with respect to the Improvemonts (A) owner's contingent or protective
linbility Insurance cavering claims not covered by or under the terma or provisions of the
nbove mentioned commercinl genoenl liablity insurance policy; and (B) the insurnnce
provided for in Subsection 3.3(a)(1) written in n so-cnlled bulldor's risk completed valug
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form (1) on & non-roporting basis, (2) against all risks insured against pursuant to
Subsection 3.3(a)(i), (3) including permission to occupy the Property, and (4) with an
agreed amount endorsement waiving co-insurance provisions;

(v)  workers' compensation, subject to the statutory limits of the state in which
the Property is located, and employer's liability insurance (A) with a limit per accident
and per discase per employee, and (B) in an amount for disease aggregate in respect of
any work or operations on or about the Property, or in connection with the Property or
its operation (if applicable), in each case reasonably required by Lender;

(vi) comprehensive boiler and machinery insurance, if applicable, in amounts
ps-shal! be reasonably required by Lender on terms consistent with the commercial
gereral liability insurance policy required under Subsection 3.3(a)(it);

(vi*;) umbrelta liability insurance in an amount not less than $20,000,000 per
occurrence ca ferms consistent with the commercial general liability insurance policy
required under Suusection 3.3(a)(ii);

(viii) motor vehicla liability coverage for all owned and non-owned vehicles,
including rented and leased vehicles containing minimum limits per occurrence of
$5,000,000; and

(ix)  such other insurance ap4-in such amounts as Lender from time to time may
reasonably request against such other insnrable hazards which at the time are commonly
insured against for property similar to ithe Property located in or around the region in
which the Property is located.

(b)  All insurance provided for in Subsecticn 3.3(a) hereof shall be obtaiued
under valid and enforceable policies (the "Policies" or in tha singular, the "Policy"), and shall
be subject to the approval of Lender as to insurance companies, smounts, forms, deductibles,
loss payees and insurers. The Policies shall be issued by financirliv sound and responsible
insurance companies authorized to do business in the state in which tag Froperty is located and
approved by Lender. Each insurance company must have a rating of "A" oo better for claims
paying ability assigned by Standard & Poor's Ratings Group (the "Rating Agancv®) or, if the
Rating Agency does not assign a rating for such insurance company, such insvisuce company
must have a general policy rating of A or better and a financial class of VIII or better hy A M,
Best Company, Inc. (each such insurer shall be referred to below as a "Qualified Insurar"). The
Policies described in Subsections 3.3(a)(i), (iii), (iv)(B) and (vi) shall designate Lender as loss
payee. Not less than thirty (30) days prior to the expiration dates of the Policies theretofore
furnished to Lender pursuant to Subsection 3.3(a), certified copies of the Policies marked
“premium paid” or accompanied by evidence satisfactory to Lender of payment of the premiums
due thereunder (the "Insurance Premiums”), shall be dellvered by Borrower to Lender; provided,
kowever, that in the case of renewal Policies, Borrower may furnish Lender with binders
therefor to be followed by the original Policies when issued.

{c)  Borrower shall not obtain (i) any umbrella or blanket liabllity or casualty
Policy uuless, in cach case, such Policy is approved in advance in wrlling by Lender and
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Lender's intetest i included therein ns provided in this Security Instrument and such Policy Is
issued by & Quulificd Tosurer, or (it) separnte insurance concurrent in form or contribwling in
the event of joss with that required in Subsection 3.3(a) 1o be furnished by, or which may be
teasonably tequired to be furnished by, Borcower, In the event Borrowgr obtains separate
insurance or an umbretln or a blanket Policy, Borrower shall notify Lender of the sime and shali
cause certitied coples of each Policy 10 be delivered as required in Subsection 3.3(a). Any
blanket insurance Policy shall (a) specifically allocate 1o the Property the amount of coverage
from time to time required heteunder or (b) be written on an occurrence basis for the coverages
requiced hereunder with a limit per occurrence in an amount equal to the anount of coverage
required hereurder and shall otherwise provide the same protection as would a separate Policy
tnsuring only the Property in compliance with the provisions of Subsection 3.3(a).

()  All Policies of insurance provided for or contemplated by Subscction
3.3(a), except fo. the Policy referenced in Subsection 3.3(n)(v), shalf name Lender and Borrower
as the insured ce ruditional insured, as their respective tnterests may appear, and in the case of
property damage, beiscond machinery, flood and earthquake insurance, shall contain a so-called
New York starclard noi-nontributing mortgagee clause in favor of Lender providing that the loss
thereunder shali be payable (v Lender.

(&)  All Policie: of insurance provided for in Subsection 3,3(a) shali contain
clauses or endorsements to the effec Piat:

{1y  no act or negligence of Rarrower, or anyone actitg for Borrower, or of
any tenant uider any Lease or other cecunant, or feilure to contply with the provisions
of any Policy which might otherwise resu!t in a forfeiture of the insurance or any par
thereof, shall in any way affect the validity or cnforceability of the insurance insofar as
Lender is concerned,

bl
)

(i)  the Policy shall not be materially chunged (other than to increase the
coverage provided thereby) or cancelied without at leaw 30 days' written notice to
Lender and any other party named therein as an insured; and

(ii))  each Policy shall provide that the issuers thereof shall give written notice
to Lender if the Policy has not been renewed thirty (30) days prior 10 it expiration; and

(iv)  Lender shall not be liable for any Insurance Premiums therece i subject
to any assessments thereunder.

{fy  Borrower shall furnish to Lender, on or before thirty (30) days after the
close of each of Borrower's fiscal years, a statement certified by Borrower or & duly authorized
officer of Borrower of the amounts of insurance maintained in compliance herewith, of the risks
covered by such insurance and of the insurance company or companies which carry such
insurance and, if requested by Lender, verification of the adequacy of such insurance by an
independent insurance broker or appraiser acceptable to Lender,

(g)  1fatany time Lender is not in receipt of written evidence that all insurance
required hereunder is in full force and effect, Lender shail have the right, without notice to
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Borrower to take such action as Lender deems necessary (o protect its interest in the Propenty,
including, without limitation, the obtaining of such insurance coverage ns Lender in its sole
disceetion deems appropriate, and nli expenses incurred by Lander in connection with such action
or inobtaining such insurance nnd Keeping 1 in oftect shall be paid by Borrower to Londer upon
demand and until paid shall be secured by this Security Instrument aed shall bear interest in
accordance with Section 10.2 hereot,

() 1f the Peopoerty shall be damnged or destroyed, in whole or in part, by fire
or other casually, Borrower shall give prompt notice of such damnge to Lender and shall
prompily commence and diligently prosecute the completion of the repair and restoration of the
Property as nearly as posaible to the condition the Property was in inmediately prior ta such fire
or other.casialty, with such alterattons as muy be approved by Lender (the "Restorntion”) and
otherwise i% secordnnce with Section 4.3 of this Securlty Instrument,  Borrower shall pay all
costs ol such Pezzorntion whethor or not such costs are covered by Insurance. Londer muy, but
shall not be obligeied o make proof of toss if not made promptly by Borrower;

() ir-te event of fureclosure of this Security Instrument, or other transter
ol title to the Property inexiirguishment in whole or in part of the Debt bl right, title and
interest of Borrowor in and to such policies then in force concarning the Property and all
procecds payible thereunder shiall thereupon be nssigned to and shall vest in the purchaser at
such foreclosure or Lendor or otheitizasforce In the event of such other transter of titls.

Section 3.4 PAYMENT QF Ta8NS. KIC, (0} Borrower shall promptly pay all
laxes, ussessmenty, waler ralos, sewer rome. savernmentsl impositions, and other charges,

including without limitaton vault charges and licanse fees for the use of vaults, chutes and
similar areas ndjoining the Land, now or horeaftst iavied or assessed or fmiposed against the
Property or any part tharcof (the "T'nxes”), all ground tonts, malntonance charges ant similar
chargos, now or herenfter levied or nssessed or imposed agairai the Property or rny part thereof
(the “Other Charges"), and all chiarges for utility sorvices provided to the Property as same
become due and payable. Borrower will deliver to Londer, pronly upon Lender's request,
ovidence satistuctory to Lender that the Taxes, Other Chargos and nitlity service charges have
been so paid or are not then delinquent, Borrower shall not suffor and shall promptly cause to
be paid and discharged any lien or charge whatsoever which may be or becoine a lien or charge
agalnst the Property. Lxcept to the extent sums sufficient to pay all Taxes i Uther Charges
have been deposited with Lender in accordance with the terms of this Security Instrument,
Borrower shall furnish to Lender paid receipts for the payment of the Taxes and Oihe: Chacges
prior 10 the date the same shall become delinquent,

(b)  After prior written notlce to Londer, Borrower, at ils own expense, may
comest by appropriate legal proceeding, promptly initiated and conducted In good faith and with
due diligence, the amount or validity or application in whole or in part of any of the Taxes,
provided that (i) no Default (as detined in the Loan Agreement) or Event of Default has occurred
and is continuing uader the Loan Agreement, the Note, this Security Instrument or any of the
Other Security Documents, (i} Borrower is permitted to do 8o under the provisions of any other
mortgage, deed of trust or deed to secure debt affecting the Property, (lii) such proceeding shall
suspend thie collection of the Taxes from Borrower and from the Property or Borrower shall
have paid alt of the Taxes under protest, (iv) such proceeding shal) be permitted under and be
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conducted in accordance with the provisions of any other instrument to which Borrower is
subject and shall not constitute a default thereunder, {v) neither the Property nor any part thereof
or interest therein will be in danger of being sold, forfeited, terminated, cancelled or lost, (vi)
Barrower shall have deposited with Lender adequate reserves for the payment of the Taxes,
together with all interest and penalties thereon, unless Borrower has paid all of the Taxes under
protest, and (vii) Borrower shall have furnished the security as may be required in the
proceeding, or as may be requested by Lender o insure the payment of any contested Taxes,
together with all interest and penalties thereon.

Section 3.5  ESCROW FUND. In addition to the initial deposits with respect to
Taxes and insurance Premiums made by Borrower to Lender on the date hereof to be held by
Lender izias:row, Borrower shail pay to Lender on the first day of each calendar month (a) one-
twelfth of sn-amount which would be sufficient to pay the Taxes payable, or estimated by
(ender to be payable, during the next ensuing twelve (12) months and (b) cne-twelfth of an
amount which woul(' be sufficient to pay the Insurance Premiums due for the renewal of the
coverage aftorded by the Policies upon the expiration thereof (the amounts in (a) and (b) above
shali be called the “kscrow Fund”),  Borrower ngrees fo notify Lender immediately of any
changes to the amounts, scheditles and instructions for payment of any Taxes and Insurance
Premiums of which it has obinine< knowledge and authorizes Lender or lts agent to obtain the
bills for Taxes and Other Charges directly from the approprinte taxing authority, The Escrow
Fund and the payments of interest or rincipal or both, payable pursunnt to the Note shall be
added togethier and shall be pald as an aze:rgate sum by Borrower to Lender. Lender will apply
the Lscrow Fund 1o payments of Taxes ard-!nsurance Premiums required (o be mude by
Borrower pursuant to Sections 3.3 and 3.4 forsof. It the amount of the Escrow Fund shall
exceed the amounts due for Taxes and Insurance Framiums pursuant to Sections 3.3 and 3.4
hercof, Lender shail, in its discretion, return any zxcoss to Borrower o credit such oxcess
agninst future pnyments to be made to the Escrow Fund: 'n allocating such excess, Lender may
deal with the person shown on the records of Londer to be *ic.owner of the Property. Ifthe
kiscrow Fund is not sufficient to pay the {toms set forth in (=) 2ad (b) above, Borrower shall
protuptly puy to Lender, upon demand, an amoum which Lende’ 3anll estimate ns sufficient to
make up the deticiency. The Escrow Fund shall be held In 8 non-lnte2at bearing account, shall
not constitute a trust fund and may be commingled with other monies hald by Lender. No
carnings or intarest on the Escrow Fund shall bo paynble to Borrower ‘The obligations
contnined In this Section 3.5 shall be applicable only upon notification thereor Ly Lander, which
notification may ke place (i) at any time a Dofuult or nn Bvent of Default has oczirred and is
continuing or (i) it Borrower s delinquent, beyord any applicable notice and grace-pailods, In
the payment of any Taxes or Insurance Premiums two or more tinies during the term of the
Loan,

Section 3.6 CONDRMNATION, Borrower shall promptly give Lander notice of
the actual or threatened commencement of any condemnation or eminent domain proceeding and
shall deliver to Lender coples of any and all papers served in connection with such proceedings.
Lender may participate in nny such proceedings, and Borrower shall from tme to timo deliver
o Lender all instramenty requested by it to purmit such participation, Borrower shalf, at its
expense, ditigently prosecute any such proceedings, nnd shall consult with T.ander, its attorneys
and experts, and cooperate with them in the carrying on or defonse of any such proceedings.
Notwithstanding any taking by any public or quasi-public awthorlty through eminent dommin or
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otherwise (including but not timited to any transfer made in liew of or in anticipation cf the
exercise of such taking), Borrower shall continue to pay the Debt at the time and in the manner
provided for its payment in the Note and in this Security Instrument and the Debt shall not be
reduced until any award or payment therefor shall have been actunlly received and applied by
Lender, after the deduction of expenses of collection, to the reduction or discharge of the Debt.
Lender shall not be limited to the interest paid on the award by the condemning authority but
shail be entitled to receive out of the award interest at the rate or rates provided herein or in the
Note. [f the Property or any portion thereof is taken by & condemning authority, Borrower shall
promptly commence and diligently prosecute the Restoration of the Property and otherwise
comply with the provisions of Section 4.3 of this Security Instrument. In the event Lendar is
not required to disburse Net Proceeds (as defined herein) to Borrower in accordance with Section
4.3 of this Security [nstrument, Lender may apply any award or payment to the reduction or
discharge of the Debt whether or not then due and payable. The amount of any award or
payment so appis<d in excess of the Debt shall be returned to Borrower. If the Property is sold,
through foreclosur. or otherwise, prior to the receipt by Lender of the award or payment,
Lender shall have the right, whether or not a deficiency judgment on the Note shall have been
sought, recovered or dericd, to receive the award or payment, or a portion thereof sufficient to
pay the Debt.

Section 3.7  LEASES AND_RENTS. (a) Except as otherwise consented to by
Lender, all Leases shall be written oi 2is= standard form of lease which shall have been approved
by Lender. Upcn request, Borrower sta'i furnish Lender with executed copies of all Leases.
No material changes may be made to the Lzuder-approved standard lease without the prior
written consent of Lender, In addition, all sapswals of Leases and all proposed leases shall

provide for rentai rates and terms comparabie to c«isting local market rates and terms and shall
be arms-lengih transactions with bona fide, independeni hird party tenants, All proposed Leases
and renewals of existing Leases shall be subject to the pricr approval of Lender and its counsel,
at Borrower's expense. All Leases shall provide thai they.aze subordinate to this Security
[nstrument and that the lessee agrees to attorn to Lender, Boirowzr shall cause each such lessee
to execute a form of subordination, non-disturbance and attorrnznt agreement in form and
substance reasonably satisfactory to Lender, which form shall be cabjact to Lender's prior
review and approval. Borrower (i) shall observe and perform all the obligations imposed upon
the lessor under the Leases and shall not do or permit to be done anvthing o impair the value
of the Leases as security for the Debt; (ii) shall promptly send copies 10 Lenderof all notices
of default which Borrower shall send or receive thereunder; (iii) shall enforce ali #7 the terms,
covenants and conditions contained in the Leases upon the part of the lessee thereupict to be
observed or performed, short of termination thereof; (iv) shall not collect any of the Reits more
than one (1) month in advance; (v) shall not execute any other assignment of the lessor's interest
in the Leases or the Rents; (vi) shall not alter, modify or change the terms of the Leases without
the prior written consent of Lender, or cancel or terminate the Leases or accept a surrender
thereof or convey or transfer or suffer or permit a conveyance or transfer of the Land or of any
interest therein so as to effect a merger of the estates and rights of, or & termination or
diminution of the obligations of, lessees thereunder; (vii) shall not aiter, modify or change the
terms of any guaranty, letter of credit or other credit support with respect to the Leases (the
"Lease Guaranty") or cancel or terminate such Lease Guaranty without the prior written consent
of Lender; and (viii) shall not consent (o any assignment of or subletting under the Leases not
in accordance with their terms, without the prior written consent of Lender.  Borrower ngrees
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that it will give prompt notice to Londer at wny time that Leases comprising more than five
percent (5%) ot the leasable space in the Property, whethor individually or in the aggregate, (A)
are terminated or (B) have explred and the related tennnt therounder has not renewed such Loase,
or if the tenants under such Loases have vacnted their lensed space, ceased opemting tholr
business in such space, sublensed such space or filed a petition in bankruptey, similar insolvency
procecding or nule any assignment for the benelit of creditors,

() Notwithstanding the provisions of Subsection 3.7(a) above, ronewals of
existing Lenses and proposed Leases for commorcial spaco shall not be subject to the prior
approval of Lender provided ail of the following conditions are satisfled: (i) tho rental income
pursuant to the renewal or proposed Lease is not mure than ten percent (10%) of the total rental
income feithe Proporty, (i) the renewal or proposed Lease covers less than ten percent (10%)
of the Propesiy in the aggregate, (iif) the renewnl or proposed Lense shall have a lease term not
o exceed cight (%) years including options to renew, (iv) no rent credits, free rents or
concessions have Uean geanted under the renewal or proposed Lease, (v) the renewal or proposed
Lease shall provide for comtal rates and terms comparable to existing local market rates and
terms, (vi) the renewal o2 proposed Lease shall be an arms-length transaction with a bona fide,
dependent third party tenasi i (vii) the renewal or proposed Lease shall satisfy other criteria
as shall be required by Lende: in its sole discretion. Borrower shall deliver to Lender copies
of all Leases which are entered inco pursuant to the preceding sentence together with Borrower's
certitication that it has satisfied all ol the conditions of the preceding sentence within thirty (30)
days after the execution of the Lease,

{c)  To the extent permitted by law, Borrower shall promptly deposit with
Lender any and all monies representing securicy-daposits under the Leases, whether or not
Borrower actually received such monles (the "Secanity Deposits”).  Lender shall hold the
Security Deposits in accordance with the terms of the rospective Lease, and shall only- release
the Security Deposits in order to return a tenant’s Security Deposit to such tenant if such ténant
is entitled to the return of the Security Deposit under the term. of the Leage and is not othei wise
in detault under the Lease. To the extent required by Applicable Laws {defined below), Lender
shall hold the Security Deposits in an interest bearing account selcctzd by Lender in its sole
discretion. The provisions of this Subsection 3.7(c) shall be applicabie citly upon notification
by Lender, which notification may take place at any time a Default or an Bvzat of Default has
occurred and is continuing. If such Security Deposits are held by Borrower. 2srrower shall
deposit the Security Deposits into a segregated account with a federally insured irstitution as
approved by Lender,

Sectiont 3.8  MAINTENANCE OF PROPERTY. Borrower shall cause the Property

to be maintained in a good and safe condition and repair. The Improvements and the Personal
Property shall not be removed, demolished or materially altered (except for normal replacement
of the Personal Property) without the consent of Lender. Borrower shall promptly repair,
replace or rebuild any part of the Property which may be destroyed by any casualty, or become
damaged, worn or dilapidated or which may be affected by any proceeding of the character
referred to in Section 3.6 hereof and shall complete and pay for any structure at any time in the
process of construction or repair on the Land, Borrower shall not initiate, join in, acquiesce in,
or consent to any change in any private restrictive covenant, zoning law or other public or
private restriction, limiting or defining the uses which may be made of the Property or any part
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thereot, 1 undee applicabie zoning provisions the use of all or any portion of the Property Is
ov shall becom: u noncontorming use, Borrower will not cause or permit the nonconforming use
(o be discontinued or abandoned without the express written consent of Lender,

Section 3.9 WASTE.  Borrower shall not commit or sufter uny waste of the
Property or make any change in the use of the Property which will In any way materlally
incrense the risk of fire or other hazard arising out of the operation of the Property, or take any
action that might invalidate or give cause for cancellation of any Policy, or do or permit to be
done thereon anything that may in any way impnir tho value of the Property or the security of
this Security Instrument. Borrower will not, without the priot written consont of Londer, permit
any drilling or exploration for or extraction, removal, or production of any minerals from the
surface o2 vhe subsurface of the Land, rogardless of the depth thereof or the method of mining
or exteactiori-thereof,

Secran 140 COMPLIANGE WITU LAWS. () Borrower shal) promptly comply
with all existing mit fiture federal, stite and locnl laws, orders, ordinances, governmental rules
and regulations or courr exders affecting or which may be interproted to affect the Property, or
the use thereol including, vt not limited to, the Americans with Disabilities Act (*ADA®)
(collectively, the "Applicabie Laws"). -

(b) lorrower shall from. time to time, upon Lender’s request, provide Lemder with
evidence satisfictory to Lender that the Yruperty complies with all Applicable Laws or is exempt
from comptinnee with Applicable Jaws.

(¢) Natwlthstanding nny provisions »at forth heroln or in uny document regnrding
Letdder's approval of ulterations of the Property, Bedinwer shall not alter the Property in any
manner Which would increase Borrowor's responsibllit'as for compliance with Applicable Laws
without the prior written approval of Lander. Lender's-apprevsl of the plans, speciticatlons, or
working drawings for alterations of the Property shull crente p4 rosponsibility or liability on
behalt of Lender for their completoness, design, sufficioncy or their compiiance with Applicable
Laws. ‘The toregoing shall apply to tenant improvements congtnict<4-by Borrower or by any
of its tenams.  Lender may condition any such approval upon receint of a certificate of
compliance with Applicable Laws from an indopendent architect, onginers, or other person
acceptable o Londer,

(d) Borrower shall give prompt notice to Lender of the receipt by Botsorwer of any
hotice velated to a violation of any Applicable Laws and of the commencement of any
proceedings or investigations which relate to compliance with Applicable Laws,

(e) Borrower will tnke approprintc mensures to prevent and will not engage In or
knowingly permit any illegal activitics at the Property.

Section 3.11  BOOKS AND RECORDS. (8} Borrower shall keep adequate books
nnd records of account in accordance with generally accepted accounting principles ("GAAPY),
or in wccordance with other methads acceptable to Londer in its sole discretion, consistently
applicd and furnish to Lender:
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(1) quarterly operating statements of the Property, prepared and certified by
Borrower in the form required by Lander, detailing the revenues received, the expenses
incurred and the net operating income before and after debt service (principal and
tnterest), major capital improvements for that quarter and containing appropriate year to
date information, and containing a comparison for such. quarter and year to date
information with the annual budget defivered pursuant to Subsection 3.11{a)(vi), within
forty-five (45) days after the end of each fiscal quarter;

(i) quarterly certified rent rolls signed and dated by Borrower, detailing the
names of all tenants of the Improvements, the portion of Improvements occupied by each
tenant, the base rent and any other charges payable under each Lease and the term of
each Lease, including the expiration date, and any other information as is reasonably
requirzd by Lender, within forty-five (45) days after the end of each fisca! quarter;

(i quarterly consolidated balance sheets of Borrower as &t the end of such
quacterly pericd and the related consolidated statements of income, cash flow and
retained earnings ‘or such quarterly period and for the elapsed portion of the fiscal year
ended with the tast 22y of such quarterly period, each prepared in accordance with
GAAP, within forty-5ive {45) days after the clase of each quarterly accounting period in
cach fiscal year of Borrover,

(iv)  an annual operatiag statement of the Property delailing the total revenues
received, total expensey incurred, iatal cost of all capital improvements, total debt service
and total cash flow, and containing a comparison for such perlod with the annual budget
delivered pursuant 10 Subsection 3.L1(a)(vi}, to be prepated and centified by Borrower
in the form required by Lender, or if requirsd by Lender, an audited annual operating
statement prepured and certified by an independz.o’ vertified public accountant acceptable
to Lencler, within ninety (90) days after the close &1 each fiscal year of Borrower;”.

(v)  an annual balance sheet and profit and losz satement of Borrower, in the
form required by Lender, propared und certified by Barrower, o¢ If required by Lender,
audited finoncinl statements propared by an indepondent ceriifizd public accountant
ncceptable to Lender, within ninety (90) days after the closs ¢! essh fiscal year of
Borrower, .

(vi) an annual operating and caplinl budget presented on a micnthly basis
consistent with the quarterly nnd unnual operating statemants described abova wr the
Praperty, including cush flow projections for the upcoming year, and ull proposed capitat
replacemoents il improvements at least fifteon (15) days prior (o the start of each
caleidat yeat; and

(vil)  copies of wil of Borrower's quarterly and annunt fillngs with the Securities (8
mwd Exchange Commission and all sharsholder reports and letters to Borrower's
shurcholders and all other publicly roleased information prompily after their filing or E
mailing. A
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b (b)  Upon request from Lender, Hotrower and its affitiates shall furnish to
) Lender:

i.i

0 ()« property management repott for the Property, showjng the number of
. inquiries macde and/or rentat applications received from tenants or prospective tenants and
b deposits received from tenants and any other information requested by Lender, in

reasonable detail and certified by Borrower under penalty of perjury to be true and
complete, but no more frequently than quartecly; and

(i) anaccounting of all Security Deposits, letters of credit and lease guaranties
held in connection with any l.ease of any part of the Property, including, with respect
toahe Security Deposits, the name and identification number of the accounts in which
such Gecurity Deposits are held, the name and address of the financial institutions in
which such Security Deposits are held and the name of the person to contact at such
tinanciat towitution, along with any authority or release necessary for Lender 1o obtain
information rogatding such accounts directly from such financial instinutions.

()  Borrowst und its affiliates shall furnish Lender with such other additional
financial or management inforination as may, from time to time, be required by Lender in form
and substance satisfactory to leder,

(d)  Borrower and .te sifiliates shall keep adequate books and records of
account in accordance with the terms of the Loan Agreement and shall furnish to Lender and
its agents convenient facilities for the exan.ination, copying and audit of any such books and
records.  Within a reasonable time after requesr by Lender, Borrower and its affiliates shall
provide any other information with respect to the Property and the financial condition of
Borrower and its affiliates as Lender may from time ¢ tme request.

Section 3.12  PAYMENT FOR LAUOR AND MaTiRiALS. Borrower will promptly
pay when due all bills and costs for labor, materials, and spsoificaily fabricated materials
incurred in connection with the Property and never permit to exis¢ bzvond the due date thereof
in respect of the Property or any part thereof any lien or security interssi, even though inferior
to the liens and the security interests hereof, and in any event never pernuit 15-he created or exist
in vespect of the Property or any part thercof any other or additional liet.o: seeurity interest
other than the liens or security interests hereof, except for the Permitted Exczptions (defined
below).

Section 3.13 MANAGEMENT ACRBEMENTS. (8) Borrower shall continue to

manage the Property in the current manner and as is customary in the surrounding marketplace
for similar properties. In the event Borrower desires to hire an independent manager (the
"Manager") for the Property, the Manager and the terms and conditions of the management
agreement between Borcower and the Manager, (hereinafter, togethei with any renewals or
replacements thereof, being referred to as the "Management Agreement®), shafl be subject to
the approval and cousent of Lender. In such case, Borrower shall (i) diligently perform and
observe all of the terms, covenunts and conditions of the Management Agreement on the patt
of Borrower to be performed and observed to the end thut all things shaill be done which are
necessary (o keep unimpaired the rights of Borrower under the Management Agreement and (i)
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promply notily Lender of the giving of any notice to Horrower of any default by Borrower in
the performunee or abservitnce ol any ol the terms, covennnty or conclitions of the Management
Agreement on the part of Borrower (o be performed and observed and deliver to Lender n true
copy of eich such notice.  Borrowoer shull not surrender the Management Agreement, ¢onsent
to the ussignment by the Manager of its interest undor the Management Agreement, or terminate
or cancol the Mnnagement Agreemont or modify, change, supploment, alter or amend the
Manngement Agreement, inany respect, ither orally o in writing, nnd Borrower hereby assigns
to Lender as further security for the payment of the Debt und for the performance and
observance of the terms, covonunts axl conditions of this Security Instrument, all the rights,
privileges and prerogatives of Borrower to surrender the Manngement Agreement or (o
terminate, cancel, modify, change, supploment, atter or amenl the Management Agreement in
any respest, and any such surrender of the Management Agreement or tatinination, cancellation,
moditication; change, supplement, alteration or amendment of the Mnnagement Agreement
without the pricgconsent of Lender shall be void nil of no force and effect, If Borrower shall
default in the perezainance or observance of any material term, covenant or condition of the
Management Agreepien: on the part of Borrower to be performed or observed, then, without
limiiting the generality of %iie other provisions of this Security Instrument, it without waiving
or relensing Borrower froni anv-of its obligations hereunder, Lender shall have the right, but
shall be under no obligation, to pay-any sums and to perform any act or (ake any action as may
be appropriate to cause all the terms. covenants and conditions of the Management Agreement
on the part of Borrower to be performied or observed to be prompily performed or observed on
behalt of Borrower, to the end that the rizhts of Borrower i, to and under the Management
Agreement shall be kept unimpaired and free-fvom default. Lender and any person designated
by Lender shall have, and are hereby granted, the right to enter upon the Property at any time
and from time to time for the purpose of takitg any such action. If the Manager under the
Management Agreement shall deliver to Lender a corny of any notice sent to Borrower of default
under the Management Agreement, such notice shall ccasditute full protection to Lender for any
action taken or omitted to be taken by Lender in good taith, izveliance thereon. Borrower shall
notify Lender if the Manager sub-contracts to a third pany-o: an affiliete any or all of its
management tesponsibilities under the Management Agreement!Sorrower shell, from time to
time, use its best efforts to obtain from the Manager under the M2i:agzment Agreement such
certificates of estoppel with respect to compliance by Borrower with the terms of the
Management Agreement as may be requested by Lender. Borrower shall exercise each
individual option, if any, to extend or renew the term of the Managemerii 2, 2rsement upon
demand by Lender made at any time within one (1) year of the last day upon w!iizh any such
option may be exercised, and Borrower hereby expressly authorizes and appoinis Londer its
attorney-in-fact to exercise any such option in the name of and upon behalf of Borrower, which
power of attorney shall be irrevocable and shall be deemed 10 be coupled with an interest. Any
sums expended by Lender pursuant to this paragraph shall bear interest at the Default Rate from
the date such cost is incurred to the date of payment to Lender, shall be deemed to constitute
a portion of the Debt, shall be secured by the lien of this Security Instrument and the other Loan
Documents and shall be immediately due and payable upon demand by Lender therefor,

(b)  Without limitation of the foregoing, if (i) Borrower, as property manager,
or the Manager shal! become insolvent, (ii) a Default or an Event of Default shall occur and be
continuing, or (iii) the ratio of estimated payments of interest calculated at the greater of the
Treasury Rate or the Contract Rate (each as defined in the Loan Agreement) on the Allocated
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Loan Amoun (us defined in the Loan Agrecinent) for the Property together with the portion of
Scheduled Amortization Payments (as defined in the Lonn Agreement) allocable to the Aliocated
Loan Amount for the Property during the subsequent twalve (12) month period beginning one
manth atter the dite such interest payments are to be calculated to the Net Operating lncome (as
defined in the Loan Agreemont) attributable to the Property on un annvalized basis during the
six (0} month period ending one month prios to the date on which Not Oporating Income s to
be caleutated (the "Debt Service Coverage Ratio") calcwlated at any time shall fall below 1.40
o 1.0, then Lender, at its option, may requirc Borrower to engage » bona-fide, independent
third party imenggement agent approved by Lender in its sole discretion (the "New Manager*)
to munage the Property and the Additional Properties (heroinafter defined). The New Managor
shafl be enguged by Borrower pursiiant to a wrillon management agreement that complies with
the terme Gereol and is otherwise satistuctory to Leader in ull respects,

wration 114 PURIORMANGE QF QTURR AGREEMENIS. Borrower shall observe
and perform enciiand every torm to be observed or performed by Borrower puisuent to the
terms of any agreenmzntor recorded instrument attecting or pernining to the Property, or given
by Borrower to Lender foi-the purpose of furthor securing an obligntion secured hereby and any
amendments, muodifications o changes therelo,

Scction 3,15 BUuNiss WILLAFILIALIS. Borrower shiall not ongage in business
trunsactions with any Aftitinte (s detived in the Loan Agreement) of Borrowor unloss the terma
i conditions thereo! will be fntelasicalis fair, at not more than market 1tes and substatitintly
simsilar or more favorable to those that woulk = avaiiublo on an urma-length busis witl persons
or entities tiat are not aftlisted with each aher.

Section 3.16  CURRUNT BUSINESS, Siramwoer shatl contitize to carry on al shali
not change s curcont business of ownlng, operating vac managing industein! and wnmhounc :
properties and wll activities incldental thereto. '

Section 3.17 CHANGE OF NAMU, TORNTILY OR SGUICTURK. Borrower will not

chunge Boreower's nume, idontity (including its trade natno or nasaes, cliisf’ executive office,
principal pluce ol business or Borrower's corporate structure withous nailtying the Lender of
such change in writing at least thirty (30) days prior to the offoctive dato of sich change and,
in thz case of u change in Borrower's structure, without first obtaining the prier saiten consent
of U Lender, Borrower will oxecuts and deliver to the Leider, prior to or conteminorancously
witn the effectivo date of any such chango, any financing statement or finsncing statement
chunge reguired by the Lendor to establish or malntain the validity, perfection and piiority of
the sccurity interest granted horein. At the request of the Lender, Borrower shall execute a
certificate in torm satisfuctory to the Londer Hsting the trade names under which Borrower
interls to operate the Property, and represonting and warranting that Borrower does business
under no other trade awme with respect to the Property.

Section 3.18 EXiSTONCE. Bortower will continuousty maintain its existence,
gowt standing and its rights to do business in its state of organization, the state whers the
Property Is located and all other jurlsdictions in which it is required, 1ogother with its franchises
and trade names. Borrower shidl continue to maintain its existence as a renl estate investnent
(rust ("REFT™) and shali maintain {ts REFT mx staus,
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Article 4 - SPECIAL COVENANTS
Borrower covenanls and agrees that:

Section 4.1  PROPERTY _USE.  The Property shall be" used only for
warehouse/industrial use, and for no other use without the prior written consent of Lender,
which consent may be withheld in Lender's sole and absolute discretion.

Section 4.2 ERISA. (x) It shall not engage in any transaction which would
cause any obligation, or action taken or to be taken, hereunder (or the exercise by Lender of any
ot its rights under the Note, this Security Instrument and the Other Security Documents) to be
a non-excinpi (under a statutory or administrative class exemption) prohibited transaction under
the EmployZe Retirement Income Security Act of 1974, as amended ("ERISA").

{bj " Borrower further covennnts and agrees to deliver to Lender such
certifications or othei’ evilence from time to time throughout the term of the Security Instrument,
as requested by Lender izits sole discretion, that (i) Borrower is not an "employee benefit plan"
as defined in Section 3(3) ¢f LRISA, which is subject to Title 1 of ERISA, or a "governmental
pirn" within the meaning of Sectici 3(3) of ERISA; (ii) Borrower is not subject to state statutes
regulating investments and fiduciuey nhllgations with respect to governmental plans; and (iii) one
or more of the following circumstances-is true:

(A)  Equily interests in Rorrower are publiciy offered securities, within
the meaning of 29 C.F.R, § 2510:2-101(b)(2):

(B)  Less than 25 percent of erch outstanding class of equity interests
in Borrower are held by "benefit plan Invesrors" within the meaning of 29 C. F R.
§ 2510.3-101()(2); or

(C)  Borrower qualifies as an “operating cempany” or a “real estate
opernting company” within the meaning of 29 C.F.R.2510.3-101(c) or (¢) or
an investment company registered under The Investment Company Act of 1940,

Section 4.3 RUSTORATION. The following provisions shall app!y {7 connection
with the Restoration of the Property;

(0} 1fthe Net Proceeds shall bo less than $100,000 and the costs of completing
the Restoration shall be less than $100,000, the Net Proceeds wiil be disbursed by Lender (o
Borrower upon receipt, provided that all of the conditions set forth in Subsection 4.3(b}(i) ara
met and Rorrower delivers to Lender (1) n written undertaking to expeditiously commence and
to seitsfuctorily completo with due diligence the Restoration in accordance with the terms of this
Security Instrument aud (i) & tnonthly accounting of all payments, costs and expenditures made
by Borrower in connection with the Restoration.

(h) It the Net Proceedy are equal to or greater than $100,000 or the costs of
completing the Restoration Is equal o or greater than $100,000 Lender shall make the Net
Proceeds available tor the Restoration in accordance with the provisions of this Subsection
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4.3(b). The term "Net Proceeds” for purposes of this Section 4.3 shall mean: (i) the net
amount of all insurance proceeds received by Lemder pursuant to Subsections 3.3(w)(i), (iv), (vi)
and (vii) of this Security Instrument as a result of such damage or destruction, after deduction
of its reasonable costs and expenses (including, but not limited to, reasonable counsel fees), if
any, in collecting same ("Insurance Proceeds"), or (ii) the net amount of all awards and
payments received by Lender with respect to a taking referenced in Section 3.6 of this Security
Instrument, after deduction of its reasonable costs and expenses (including, but not limited to,

reasonable counsel fees), if any, in collecting the same ("Condemnation Proceeds"), whichever
the case may be.

') The Net Proceeds shall be made available to Borrower for the Restoration
pravided that each of the following conditions are met:

(A) no Default or Event of Default shall have occurred and be
cuitiailing under the Loan Agreement, the Note, this Security Instrument or any
of the-Oriier Security Documents;

(B) {1).in the event the Net Procees are Insurance Proceeds, less than
fifty percent (55%) o the total floor area of the Improvements has been damaged,
destroyed or rendered unusable as a result of such fire or other casualty or (2) in
the event the Net Piocesds are Condemnation Proceeds, less than ten percent
(10%) of the land constiuuing the Property is taken, and such land is located
along the perimeter or periphery. of the Property;

(C) Leases demising irn<r< aggregate a percentage amount equal to or
greater than the Rentable Space Fcrcentage (hereinafter defined) of the total
rentable space in the Property which Qies been demised under executed and
delivered Leases in effect as of the date of thz-accurrence of such fire or other
casualty or taking, whichever the case may %, shall remain in full force and
effect during and after the completion of the Restoration. The term "Rentable
Space Percentage" shall mean (1) in the event the M2t Proceeds are Insurance
Proceeds, a percentage amount equal to fifty percent (3094}, and (2) in the cvent
the Net Proceeds are Condemnation Proceeds, a percentase amount equal to
seventy-five percent (75%);

(D) Borrower shall commence the Restoration as soon &g rcasonably
practicable (but in no event later than thirty (30) days after such damage or
destruction or taking, or such shorter time as may be required by the Leases or
which are required to remein in full force and effect pursuant to Subsection
4.3(b)(i)(C) above whichever the case may be, occurs) and shall diligently pursue
the same to satisfactory completion;

(E) Lender shall be satisfied that any operating deficits, including all
scheduled payments of principal and interest under the Note and the Contract Rate
(as defined in the Loan Agreement) which witl be incurred with respect to the
Property as a result of the occurrence of any such fire or other casualty or taking,
whichever the case may be, will be covered out of (1) the Net Proceeds, (2) the
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insurinee eoverage refereed o {n Subsection 3.3()\IiD, i applicable, or (3) by
other fuikls of Borrower,

() Londer shall be sntistiod that, upon the completion of the
Restormion, the Dett Suevice Covernge Ratio (as cafculnted puesuntt to Section
3. 13¢h)) shall be at lenst 1,75 10 1,0, a8 dotermined by Londer in its sole and
absolute discretion;

(G) Lender shall be satisfied that the Restoration will be completed on
or before the enrliest to occur of (1) twelve (12) months prior to the Maturlty
Dute (as <otined in the Loan Agreement), (2) wwelve (12) months after the
oceurrence of such fire or other casualty or taking, whichever the case may be,
(3) the earliest dnte required for such completion under the terms of any leases
which are required In accordance with the provisions of Subsection 4. 3(b)(INC)
to rgin in effect subsequent to the oceurrence of such fire or other casuntty or
tukivg, whichever the case may be, or (4) such time as may be required under
applicatic zoning taw, ordinunce, rule or regulation in order to repair and restore
the Property to the condition it was in immedintely prior to such fire or other
casunlty or 1% nearly as possible the condition it was in immediately prior to
stich tking, as applicable;

(H) the Propérty and the use thereof after the Restorution will be in
compliance with and permittied under il applicable zoning laws, ordinances, rules
and regulations;

) the Restoration shali be-done and completed by Borrower in an
expeditious and ditigent fashion ard 'n compliance with all applicable
governmental laws, rules and regulations (including, without lmitation,. all
applicable Environmental Laws) defined below; und

() such fice or other casualty or taking, us upplicable, does not result
in the loss of access (o the Property or the Improvements;

(i) The Net Proceeds shall be held by Lender in a non-interes: bzaring account
and, until disbursed in accordance with the provisions of this Subseciico 4.3(b), shail
constitute additional security for the Obligations. The Net Proceeds shall be disbursed
by Lender to, or as directed by, Barrower from time to time during the course of the
Restoration, upon receipt of wvidence satisfactory to Lender that (A) all materials
installed ar.d work and labor performed (except to the extent that they are to be paid for
out of the requested disbursement) in connection with the Restoration have been paid-for
in full, and (B) there exist no notices of pendency, stop orders, mechanic’s or
materialman’s liens or notices of [ntention to file same, or any other liens or
encumbrances of any nature whatsoever on the Property arising out of the Restoration
which have not cither been fully honded to the satisfaction of Lender and discharged of
record or in the alternative fully insured to the satisfaction of Lender by the title
company insuring the licn of this Security Instrument.
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(idi) All plans and specifications required in connection with the Restoration
shall be subject to prior review and acceptance in all respects by Lender and by an
independent consulting engineer selected by Lender (the "Restoration Consultant"),
Lender shall have the use of the plans and specifications and all permits, licenses and
approvals required or obtained in connection with the Restoration. 'The identity of the
contractors, subcontractors and materialmen engaged in the Restoration, as well as the
contracts uider which they have beon engaged, shall be subject to prior review and
acceptance by Lender and the Restoration Consultant,  All costs and expenses incurred
by Lender in connection with making the Net Proceeds available tor the Restoration
including, without limitation, reasonable counsel fees and disbursements and the
Restorntion Consultant’s fees, shall be paid by Borrower.

(3v} In no event shali Lender be obligated to make disbursements of the Net
Proceeds in excess of an amount equal to the costs actuatly Incurred from time to time
for woik-iosiace ns part of the Restoration, as certified by the Restoration Consultant,
minug the Reravsge, The term *Retainage” ns used in this Subsection 4.3(b) shall mean
an amount equal itz (0% of the costs nctually incurred for work In plnce as part of the
Restoration, as cert'iicd by the Restoration Consultant, until the Resturation has been
completed.  The Retzinago shall in no event, and nowwithstanding unything to the
contrary set forth above ia this Subsection 4.3(b), be less than the amount actunally held
back by Horrower from coltrartors, subcontractors and materialmen engnged in the
Restoration, The Rotninage shall-c1 be released until the Restoration Consultant certifies
t Lender that the Restoration has beoz-completed in accordance with the provislons of
this Subsection 4.3(b) and that all approvals necessary for the re-oceupancy and use of
the Property have besn  obtained “femm  all approprinte  governmental il
qunsi-governinenta! authorities, and Lender rezeives evidonce satistactory to Lander that
the costs of the Restoration have been pald I avil or will bo paid In fuli out of the
Retainmge, provided, however, that Lender will reiease 5ia portion of the Retainage bding
hield wi.th respect to any contractor, subcontractor .or zantorlalinan engaged In the
Restoration ns of the date upon which the Restoration Corawitant certifies to Lender it
the contractor, subcontractor or materinlman has satisfactorily ~omploted all work and
has supplied all materinls in uccordance with the provisions of the contractor's,
subcovractor's or materinlman's contract, and the contractor, ~subcontractor or
matetitlman delivers the lion waivers and evidence of payment in fuli-of ' sums due to
the contractor, subcontractor or materinlman ng may bo rensonably requesied by Lender
or by rhe title company insuring the lien of this Security Instrument. If ‘mcuired by
Lender, the relense of any such portion of the Retalnage shalt be approved by tlie surety
compnay, if any, which has issued a payment or performance bond with respect to the
contiutor, subcontractor or materialman,

(v)  Lender shall not be oblignted to make disbursaments of the Net Procoeds
more frequently than once every calendar month,

(vi) I wtnny tme the Not Proceeds or the undisbursed balance thereol shall
not, in the opinion of Lender, be sufficlont o pay in full the balance of the costs which
are eslimated by the Restoration Consultant o be incurred in connection with the
completion of the Restoration, Borrower shall deposit the deficiency (the "Not Proceeds
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Deficiency") with Lender betore any further disbursement of the Net Proceeds shall be
made, The Net Proceeds Deficiency deposited with Lender shafi be held by Lender and
shall be disbursed for costs actually incurred in connection with the Restoration on the
same conditions applicable to the disbursement of the Net Proceeds, and until so
disbursed pursuant to this Subsection 4.3(b) shall constitute additional security for the
Obligations.

(vii) The excess, if any, of the Net Proceeds and tlie remaining balance, if any,
of the Net Proceeds Deficiency deposited with Lender after the Restoration Consultant
certifies to Lender that the Restoration has been completed in accordance with the
provisions of this Subsection 4.3(b), and the receipt by Lender of evidence satisfactory
to Jender that all costs incurred in connection with the Restoration have been paid in
tull, shall be remitted by Lender to Borrower, provided no Default or Event of Default
shall bav occurred and shall be continuing under the Loan Agreement, the Note, this
Securityinstrument or any of the Other Security Documents.

{¢) A1V Net Proceeds not required (i) to be made availabie for the Restoration
ot (i) to be returned to Gorrower as excess Net Proceeds pursuant to Subsection 4.3(h)(vii) may
be retained and applied by wcoder toward the payment of the Debt whetlier or not then due and
payable in such order, priority ard proportions as Lender in its discretion shall deem proper or,
at the discretion of Lender, the suina may be paid, either in whole or in part, to Borrower for
such purposes as Lender shall designate, in-its discretion, 1f Lender shall receive and retain Net
Proceeds, the lien of this Security Instcument shall be reduced onty by the amount thereof
received and retained by Lender and actuall applied by Lender in raduction of the Debt.

Section 4.4 LOCK-BOX ACCQUN¥.~ Upon the occurrence of and during the
continuance of a Default or an Event of Default, Lende: shall have the right, upon writien notice
to Borrower tw require that, from and after the next succer<ting date of payment of an instalifnent
of principal and interest under the Note, all Rents with reipect to the Property, at Lender's
discretion, be pnid directly to the Manager, if applicable, and 4nposited daily by Borrower or
the Manager, if applicable, in the name designnted by Lender diveriiy.<o a designated lock-box
sccount {the "Lock-Box Account"), opened by Lender at a bank {the | Lock-Box Bank"), which
account shalt be within the exclusive conteol of Lender. Notwithstanding tne foregoing, Lender
shall have the right to require that each tenant under the Lenses make all pavments under its
respective Lease, (y) It by wire transfer, to the Lock-Box Account and (z) if by cisck, money
otder or similar manner of payment, by mail (o a designated lock-box (the “Lock-50x") within
the exclusive control of Lender. All amounts deposited into the Lock-Box ahall be cctie:ted and
deposited daily by Borrower or the Munager, as upplicable (or, if required by Lender, by the
Lock-Box Bank), into the Lock-Box Account, Amounts on deposit in the Lock-Box Account
shull be applicd by Lendor to the payment of the Debt, in such order and priority as Lender shall
detertnitie in ity sole discretion.
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Article § - REPRESENTATIONS AND WARRANTILS

Borrower represents and warrants to Lender that:

Section 5.1 WARRANTY OF TITLE. Horrower has good title to the Property and
has the right to mortgage, grant, bargain, sell, pledge, assign, warrant, transfer and convey the
samie wid that Borrower possesses an unencumbered fee simple absoluse estate in the Land and
the lmprovements and that it owns the Property free and clear of all liens, encumbrapces and
charges whatsoever except for those exceptions shown in the title insurance policy insuring the
lien of this Security Instrument (the "Permitted Exceptions"). Borrower shall forever warrant,
defend and preserve the title and the validity and priority of the lien of this Security Instrument
and shall forever warrant and defend the same to Lender against the claims of all persons
whomsocver,

Scetion 5.2 AUTHORITY. Borrower (and the undersigned representative of
Borrower, it any) bas full power, authority and legal right to execute this Security Instrument,
and to mortgage, grant; bacgain, sell, pledge, assign, warrant, transfer and convey the Property
pursuant to the terms hereof sad to keep and observe all of the terms of this Security Instrument
on Borrower's part to be periormed.

Section 5.3 LEGAL STATUS AND AUTHORITY. Borrower (a) is duly organized,
validly existing and in good standing urde: *lie laws of its state of organization or incorporation;
(b) is duly qualified to transact business &nl is in good standing in the State where the Property
is located aud each other jurisdiction in whichit is required; and (c) has all necessaty approvals,
governmental and otherwise, and full power and ‘av.hority to own the Property and carry on its
business as now conducted and proposed to be conducted. Borrower now has and shall continue
to have the full right, power and authority to operate a7 tease the Property, to encumber the
Property as provided herein and to perform all of the.niier abligations to be pertormed, by
Borrower under the Note, the Loan Agreement, this Securily Instrument and Other Security
Documents.

Section 5.4 YVALIDITY OF DOCUMENTS. (a) The cxecution, delivery and
performance of the Note, the Loan Agreement, this Security Instrument apsd Other Security

Documents and the borrowing evidenced by the Note (i) are within the corpsente power of
Borrower; (i) have been authorized by all requisite corporate action; (iii} have raceived all
necessary licenses, approvals and consents, corporate, governmental or otherwise; (tv) will not
violate, conflict with, result in a breach of or constitute (with notice or lapse of time, o¢ both)
a default under any provision of law, rule, regulation, writ, any order or judgment of any court
or governmental authority, the articles of incorporation, by-laws, partnership or trust agreement,
or other governing instrument of Borrower or its subsidiarics, or any indenture, agreement or
other instrument to which Borrower is a party or by which it or any of its assets or the Property
is or may be bound or affected; (v) will not resull in the creation or imposition of any lien,
charge or encumbrance whatsoever upon any of its assets, except the lien and security interest
created hereby; and (vi) will not require any authorization or license from, or any filing with,
any governmental or other body {except for the recordation of this instrument in apprepriate land
records in the State where the Property is located and except for Uniform Commercial Code
filings relating to the security interest created hereby); and (b) the Note, the Loan Agreement,
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tus Security Instruient and the Other Security Documents constitute the legal, valid and binding
obligutions of Burrower and are enforcenble ngainst Borrower in accordance with their terms,

Section 5.5 [JUCATON, There I8 no aation, suit or proceeding, Judicial,
administrative or otherwise (including any condemnation or similar proceeding), pending or, 1o
the best of Borrower's knowledge, threatoned or contemplated against, or aftecting, Borrowar
or the Property that has not been disctosed to Lender or Is not adequately covered by insurance,
as determined by Londer In its sole wnd absolute discrotion. 'There are no judgments, decrees
or orders of any kiud against Botrewer unpaid of record which would aftect the ability of
Borrower to comply with its obligaiions under the Note, this Security Instrument, the Loan
Agreement or the Other Security Documennts.

Section 5.0 NTATUS QF PROVIRTY. () No portion of the Improvements is
located In anars idontitied by the Secretary of Housing and Urban Development or any
successor thoreie se-an uren having specinl flood hazneds pursaant to the Natlonal Flood
Insurance Act of 1905 or the Flood Disaster Protection Act of 1973, as amended, or any
successor law, or, if toCaterl within any such areu, Borrower has obtained and will malntain the
insurance preseribed in Sectlon 3.3 bereot,

(b)  Borrower !ms ‘obialned all necessary certificates, licenses nnd other
upprovals, governmental and otherviss, necessary for the operntion of the Property and the
conduct of its business and all requires] 2oubig, bullding code, land use, environmental and cther
similar permits or approvals, atl of which are in full force and effect us of the date hereot and
not subject Lo revocation, suspension. forfeitiire or modificntion.

(c)  The Property and the present euichcontempluted use and occupancy theveof
are in full compliance with all applicuble zoning ordirurces (without rellance upon grandfnther
provisions ot adjoining or other properties), building codas, Innd use and environmental laws,
laws relating o the disabled (including, but not Hmited to, tae ADA) and other similar laws,

()  The Property Is served by all utilities requiced for the cutrent or
contemplated use thereol. All utllity service is provided by public utilities and the Property has
accepted or is equipped to accept such wility service.

(¢)  All public roads and streets necessary for service of ant »2cess 1o the
Property for the current or contemplated use thereof have been completed, are servicsable and
all-weather and are physically and legally open for use by the public,

()  The Property is served by public water and sewer systems,

(8)  Borrower ic not aware of any latent or patent structural or other significant
deficiency of the Property. The Property is free of damage und waste that would materially and
adversely affect the value of the Property, is in good repair and there is no deferred
maintenance. The Property is free from damage caused by fire or other casualty, There is no
pending or, to the actual knowledge of Borrower, threatened condenination proceedings affecting
the Property, or any party thereof,
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() All costs and expenses of any and all labor, materials, supplies and

‘ cquipiment used in the construction of the Improvements have been paid in full. Subject to
{ Borrower’s right to contest as set forth in this Security Instrument, there are no mechanics’ or
1 similar liens or claims that have been filed and recorded for work, labor or materials that affects
b the Property and that are or may be liens prior to, or coordinate with, the lien of this Security
: . Instrument.

! (i) Borrower has paid in full for, and s the owner of, ail furnishings, fixtures

and equipment (other than tenants’ property) used in connection with the operation of the
Property, free and clear of any and alt security interests, liens or encumbtances, except the lien
and security interest created hereby,

(i) All liquid and solid waste disposal, septic and sewer systems located on
the Property are in o good and safe condition and repair and in complinnce with all Applicable
Laws.,

(k) Al'Improvements le within the boundaries and building restrictions of the
Land, no such Improvemeris encroach upon cnsemonts benefitting the Property other than
encroachments that do not matzrially ndversely affect the use or occupancy of the Property and
no improvemoents on adjoining prope:ties encronch upon the Property or easements benefltting
the Property other tian encroachients thut do not matorially advorsely affect the uso or
oceupancy of the Property. All amenitiesaccess routes or other ltems that materinlly benefit
the Property are undor direct controd of Borrower, constitute psrmanent easements that benefit
all or part of the Property or are public propcrty, and the Property by virtue of such casements
or otherwise is contiguous 1o a physically open, dedicated sll weathor public stroct, and has the
recessary permits for ingress und ogress,

() Iihe Property constitutes n logal nozi<contorming use, the non-conlbﬁtlna
Improvements may be rebuilt to current density and used and dccupied for such non-conforming
purposes it damaged or destroyed.

(m)  There are no delinquent taxes, growtd rents, waier charges, sewor rents,
ngsesyments (including nssessmonts puyable in future instaliments), “nsusance premiums,
lensehold payments, or other outatnnding charges aftecting the Property,

Section 5.7 N FORBIGN PURSON. Borrower Is not & *foreign peison® within
the menning of Sections 1445(1)(3) of the Internal Rovenue Code of 1986, as amended and the
related Treasury Departmont rogutations, including temporary regulations.

Section 3.8 SUPARATY TAX_LOY. ‘The Property is asscssed for real estate lax 2

purposes ns one or more wholly independent tax lot or lots, soparate from any adjoining land

. or improvements not constituting a part of such lot or lots, and no other land or Improvements g
Is nssessed and taxed togothor with the Property or any portion thereof, ¢

Section 3.9 ERISA COMPLIANGE. () As of the date hereof and throughout the
term of this Security Insteumient, (i) Borrower is not and will not be an "employee beneflt plan®
a8 detined in Section 3(3) of ERISA, which is subject 10 Titlo T of ERISA, and (i) the assets of

80O
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Horrower do not and will not constitute *plan nssets” of one or more such plans for purposes
of Title | of ERISA; and

(b)  As of the date hereof and throughout the term of this Security Instrument
(i) Borrower is not and will not be a "governmental pian" within the meaning of Section 3(3)
of ERISA and (ii) transactions by or with Borrower are not and will not be subject to state
statutes applicable to Borrower regulating investments of and fiduclary obligations with respect
to governmental plans,

Section 5.10 LEASES. (a) Borrower is the sole owner of the entire lessor's
interest in the Leases; (b) the Leases are valid and enforceable; (c) the terms of all alterations,
modifications and amendments to the Leases are reflected in the certified occupancy statement
delivered to.2nd approved by Lender; (d) none of the Rents reserved in the Leases have been
assigned or otherwise pledged or hypothecated; (e) none of the Rents have been collected for
more than ons'(1)-month in advance; (f) the premises demised under the Leases have been
completed and the tezants under the Leases have accepted the same and have tuken possession
of the same on a rent<paying basis; (g) there exist no offsets or defenses to the payment of any
portion of the Rents; (h) no, Lease contains an option to purchase, right of first refusal to
purchase, or any other simiiar provision, except as approved by Lender; (i) no person or entity
has any possessory interest in, ¢r right to occupy, the Property except under and pursuant to a
Lease; (j) each Lease is subordinate t¢ this Security Instrument and each lessee agrees to attorn
to Lender, either pursuant to its terms. ot a recorded subordination, non-disturbance and
atlornment agreement; (k) no Lease has'tae banefit of a non-disturbance agreement that would
be considered unacceptable to prudent institational lenders; (1) there are no prior assignments,
pledges, hypothecation or other encumbrances of ‘any Leases or any portion of Rents due and
payable or to become due and payable thereundcr which are presently outstanding and have
priority to the assignment of rents executed in connectior with this Security Instrument; and (m)
the Property is not subject to any Lease other than t:c Leases described in the rent Tolls
delivered pursuant to Section 3.11,

Section 3.11 FINANCIAL _CONDITION.  (8) Borrowsr is solvent, and no

bankruptey, reorganization, insolvency or similar proceeding under any state or federal law with
respect to Borrower has been initiated, and (b) it has received reasonably eorivalent value for
the granting of this Security Instrument, '

Section 5.12 BUSINESS PURPQSES. The loan evidenced by the Note is salely for
the business purpose of Borrower, and Is not for personal, family, housshold, or agricultural
purposes.

Scction 5.13 LAXLS. Borrower has filed all federal, state, county, municipal, (2
and city income and other tax returns required to have beeu filed by it and has paid all taxes and 8.
rehuted liabilities which have become due pursuant to such returns or pursuant to any assessments po>
received by it Borrower does not know of any basis for any additionsl assessment in respect ¢
of any such taxes and related liabilities for prior years,
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Section 5.14 MAWING ADDRESS. Borvower's mailing address, as set forth in the
opening paragraplt heteol or #8 changed in accordance whth the provisions hereof, is true and
correct.

Section 5.15 NO CHANGE IN FACTS OR CIRCUMSTANCES. All'inlormntiou in the
application for the loan submitied to Leuder (the "Loan Application”) and in all financing
statements, rent rolls, reports, certificates and other documents submitted in connection with the
Loan Application or in satisfaction of the terms thereof, are accurate, complete and correct In
all respects, There has been no adverse change in any condltion, fact, circumstance or event
thut would mke any such information inaccurate, incomplete or otherwise misleading or wouid
affect Borrower's ability to perform its obligations under the Note, the Loan Agreement, this
Security Ieastrument or Other Security Documents.

Section 5,16  DISCLOSURE. Borrower has disclosed 10 Lender alt materinl facts
and has not failzd 2o disclose any material fact that could cause any representation or warranty
made herein to be aterially misteading.

Section 5,17 LLEGAL ACTIVITY. No portion of the Property has been or will
be purchased with proceeds Giuay illegal activity,

Section 5.18 TRADE (NAMES. Borrower does not do any business with respect
to the Property under any trade name oth2r than CenterPoint Properties,

Section 5.19 CONIRACTS. (All' contracts, agreements, consents, waivers,
documents and writings of every kind or charactér at any time to which the Borrower is a party
10 be delivered to Lender pursuant to any of the pravisions of this Security Instrument tre valid
and enforceable against the Borrower and, to the best koswledge of Borrower, are enforceable
against all other parties thereto, and in all respects are whai they purport to be and, to the -best
Knowledge of Borrower, to the extent that any such writing s'iall Impose any obligation or duty
o the party thereto or constitute & waiver of any rights which zo:-such party might otherwise
have, said writing shall be valid and enforceable agninst said party io aczordance with the terms,
except as such enforcement may be limited by applicable bankruptcy, irsoivency, reorganization
or similar laws affecting the rights of creditors generally.

Section 3.20 SURVIVAL. The foregoing representations and 'weivanties shall
survive the execution and delivery of this Security Instrument and shall continue in it} force and
effect until the Debt has been fully paid and satisfied and Lender have no further coimitment
to advance funds hereunder. The requust for any Advance (as defined in the Loan Agreement)
under the Loan Agreement by Borrower or on its behalf shall constitute a certification that the
aforesaid representation and warranties are true and correct as of the date of such request, except
to the extent any such representation or warranty shall relate solely to an earlier date,

Article 6 - OBLIGATIONS AND RELIANCES
Section 6.1  RELATIONSHIP OF BORROWER AND LENDER. The relationship

between Borrower and Lender is solely that of debtor and creditor, and Lender has no fiduciary
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or other specinl relutionship with Borrower, and no term or condition of any ol the Note, this
Sceurity Instrument and the Other Security Documents shall be construed 50 as to deem the
relationship between Borrower and Lender to be other than that of debtor ax creditor,

Section 6.2 NO_RUELIANGE_ON. LINGUR.  ‘The officers, principals and (if
Borrower is a trust) beneficial owners of Borrowor are oxperlenced in the ownership and
operation of properties similar to the Property, and Borrower and Lender are relying solely upon
such expertise and business plan in connection with the ownership and operation of the Property.
Botrower is not relylng on Lendor's expertise, business ncumen or advice in connection with the
Property.

Section 6.3 NO LENDER QWLIGATIONS. (1) Notwithstanding the provisions of
Subsectiong1.2(0) and (1) or Section 1.2, Lender is not undertaking the performance of (i) any

obligations utiie: the Leases; or (i) any obligations with respect 1o such agreements, contracts,
certificntes, instiutaents, franchises, permits, trademarks, licensos and other documants.

(b)  By-accepling or approving anything required to bo obsorved, pertormed
or fulfilled or tv be given (o Lenader pursuant to this Security Instrument, the Note, the Loan
Agreciient or the Other Securdy. Documents, including without limiation, any officer’s
certificate, bulance sheet, statement.of profit wiki loss or other financinl satement, survey,
appravisal, or insurance policy, Lenaes siall not bo deomed to have warranted, consented to, or
affirmed the sufticiency, the legality orof«activeness of samo, and such accoptance or approval
thereot stinll not constitute any warranty or eiiivmation with reapect theroto by Lander,

Section 6.4  RULIANCE.  Borrawer. recognlzes and ncknowledges that in
accepting the Note, this Security Instrument, the Losn Agreement, and the Other Security
Documents, Leler is oxpressly and primarily relylag on the truth and accuracy of the
warrunties and representations set forth in Article 5 withour-iny obligation to investigate: the
Property and notwlthstanding any Investigation of the Property v Lender; that such rellance
existed on the part of Lender prior to the date hercof; that the wagra:ities and representations are
n materinl inducement to Lender in accepting the Note, thls Secu:iiy Instrument, the Loan
Agreement and the Other Security Documents; and that Lender would 17 be willing to make
the lorn evidenced by the Note, this Security Instrument, the Loan Agreerien: and the Other
Security Documents and accept this Securlty Instrument in the absence of tid wesranties and
represcntations as set forth in Article $.

Article 7 - FURTHER ASSURANCES
Section 7.1 RECORDING OF SECURITY INSTRUMBNT. EXC. Borrower forthwith

upon the execution and delivery of this Security Instrument and thereafter, from time to time,
will causc this Security Instrament and any of the Other Security Documents creating a lien or
security interest or evidencing the fien hereof upon the Property and each Instrumant of further
assurance to be filed, registered or recorded in such manner and in such places as may be
requiced by auy present or future law In order to publish notice of and fuily to protect and
perfect the lien or sceurity interest hercof upon, and the interest of Lender in, the Property.
Borrower will pay all taxes, filing, registration or recording fees, and all expenses incident to
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the preparation, execution, acknowledgment and/or recording of the Note, this Security
Instrument, the Other Security Documents, any note or mortgage supplemental hereto, any
security instrument with respect to the Property and any instrument of further assurance, and any
woditication or nmendment of the foregoing documents, and all federal, state, county and
nunicipal taxes, duties, imposts, assessments and charges arising out of or in connection with
the execution and delivery of this Security Instrument, any mortgage supplemental hereto, any
security instrument with respect to the Property or any instrument of further assurance, and any
modification or amendntent of the foregoing documents, except where prohibited by Iaw so to
do,

Section 7.2 FURTHER ACTS, ETC, Bacrower will, at the cost of Borcowet, and
without expense to Lender, do, execute, acknowiedge and deliver all and every such further acts,
deeds, corvevances, mongages, assigmnents, notices of assignments, transfers and assurances
as Lender shail, from time to time, require, for the better assuring, conveying, assigning,
transferring, mvi eonficming unto Lender the property and rights hereby mortgaged, granted,
bargained, sold, conveyed, confirmed, pledged, assigned, warranted and transferied or intended
tow or heteafler so to be, or which Borrower may be or may herenfter become bound to convey
or assign to Lender, or tor caziving out the intention or tacilitating the performance of the terms
of this Security Instrument or-{e¢ flling, registering or recording this Security Instrument, or for
complying with all Applicable Lav's. Borrower, on demand, wiil execute and deliver and hereby
authorizes Lender to exerite In the rame of Borrower or without the signature of Borrower to
the extent Lender may lawiully do so, 0ne or more financing statements, chatte) morigages or
other instruments, to cvidance more effectively the security interest of Lender in the Propenty.
Burrower grants (0 Londer an irrevoeable power' of attorney coupled with an interest for the
purpose of exercising and perfecting any and alf Cipas and remedies availnblo to Lender at law

atud i equity, including without Hiitation such righis ued romedies avaifable 1o Londer pursuant
to this Section 7.2

Seetion 7.3 CUANQHS_IN_TAX, DINT, CREVIL AND_DOCUMBNTARY. STAME
Laws. (a) U any law s enatted or adopted or amended after the ¢ize of (his Securlty Insirument
which deducts the Debt from the value of the Property for tho purpose of taxation or which
imposes u 1ax, either directly or lidirectly, on the Debt or Lender's interost in the Property,
Bortowor will pay the tax, with intorest mud penaitics thoreon, if any. 57 Lendar is advised by
counsel chosen by it that the payment of tax by Borrower would be uniawvful or taxable to
Lender or unenforceable or provide the basly for n defonse of usury, then Leixle: #'ail have the
nption by wrilten nntice of not tess than tinoty (90) days to declare the Debt immiecditely due
aud payable,

(b)  Borrower will not cialm or demand or be ontitied to any credit or credits
on aceount of the Debt fot aty part of the Tnxes or Other Cluurges assessed sgainst the Property,
ar any paet thereof, and no deduction shall othorwise be made or claimed from the assessed
value of the Property, or any part thereal, for real estate tax pumposes by reason of this Securlly
Instrament o the Debt, 1 such claim, credit or dextuction shat) be required by taw, Lender shall
have the option, by wrltten notice of not loss than ninety (50) daya, to declare the Debt
iaunediatoly due and payable.
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(¢)  If at any time the United States of America, any State thereof or any
subdivision of any such State shall require revenue or other stamps to he aftixed to the Note,
this Security Instrument, or any of the Other Security Documents or impose any other tax or
charge on the same, Borrower will pay for the same, with interest and penalties thereon, if any,

Section 7.4 ESTOPPEL CERTIFICATES. (a) Borrower shall deliver to Lender,
promptly upon request, duly executed estoppel certificates from any one or more lessees as
required by Lender attesting to such facts regarding Leases as Lender may require, including
but not limited to attestations that each Lease covered thereby is in full force and effect with no
defaults thereunder on the part of any party, that none of the Rents have been paid more than
one month in advance, and that the lessee claims no defense or offset against the full and timely
performazce of its obligations under the Lease.

(©}.  Upon any transfer or proposed transfer contemplated by Section 19.1
hereof, al Lender = tequest, Borrower shall provide an estoppel certificate to any Co-Lender or
Participant (each as dérined in the Loan Agreement) or any prospective Co-Lender or Participant
in such form, substance »zd detail as Lender, such Co-Lender or Participant or prospective Co-
Lender or Participant mmay «enuire.

(c)  The delivery by Borrower and Lender of estoppel certificates and similar
statements shall otherwise be governe by the Loan Agreement,

Section 7.5 FLOOD INSURANGE. After Lendet's request, Borrower shall deliver
evidence satisfactory to Lender that no portion of the Improvements is situated in a federally
designated "special flood hazard area" or, if locatsd-with such area, Borrower shall maintain the
insurance prescribed in Section 3.3 hereof,

Seciton 7.6 SPLITTING OF SECURITY INSTRINASNT. This Security Instrument

and the Note shall, at any time until the same shall be fullv raid and satisfied, at the sole
election of Lender, be split or divided into two or more notéz'and two or more security
instruments, each of which shall cover all or a partion of the Proper:v to be more particularly
described therein. To that end, Borrower, upon written request of Ixnder, shall execute,
acknowledge and deliver, or cause to be executed, acknowledged and delivered by the then
owner of the Property, to Lender and/or its designee or designees substitute nzt:s and security
instruments in such principal amounts, aggregating not more than the then uzipsid principal
amount of this Security Instrument, and containing terms, provisions and clauses sinvilzz o those
contained herein and in the Note, and such other documents and instruments as may be required
by Lender.

Section 7.7 REPLACEMENT DOCUMENTS. Upon receipt of an affidavit of an

officer of Lender as to the loss, theft, destruction or mutilation of the Note or any Other
Security Document which Is not of public record, and, in the case of any such mutilation, upon
surrender and cancellation of such Note or Other Security Document, Borrower will issue, in
licu thereof,  replacement Note or Other Securily Document, dated the date of such lost, stolen,
destroyed or mutilated Note or Other Security Document in the same principal amount thereof
ang otherwise of like tenor,
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Artlele § - DUE ON SALE/ENCUMBRANCE

Section 8.1 LANDUR_RELIANCE.  Borrower acknowledges that Lender has
examined and relied on the experience o Borrowar in owning nnd operating, proporties such as
the Property in ageeeing to make the loan secured hereby, and will continue to rely on
Borrower's ownership of the Property a8 a means of maintaining the value of the Property as
security for repayment of the Debt and the performance of the Other Obligations. Borrower
acknowledges that Lender has a vaiid interest in malataining the value of e Property so as to
ensure that, should Borrower default in the repayment of the Debt or the performance of the
Other Obligations, Lender can recover the Debt by a sale of the Propenty,

Section 8.2 NO_SALI/ENCUMBRANGE.  Borrower agrees that Borrower shall

not, wiihout the prior written consent of Lender, sell, convey, morgage, grant, bargain,
encumber, pledge, assign, or otherwise transfer the Property or any part thereof or permit the
Property or any prrt thereof to be sold, conveyad, mortgaged, granted, bargained, encumbered,
pledged, assigned, cr-otherwise transferred,

Sectiot 8.3 - SALE/ENCUMBRANCE DEFINED. A sale, conveyance, mortguge,

grant, bargain, encumbrance, edge, assignment, or transfer within the meaning of this Article
8 shall be deemed to include, tut not limited to, (a) an installment sales agreement whersin
Borrower agrees to sell the Property or any part thereof for a price to be paid in installments;
(b) an agreement by Borrower leasing #1l-or a substantial part of the Property for other than
actunl occupancy by a space tenant thercunder or a sale, assignment or other transfer of, or the
grant of & sacurity interest in, Borrower's right, title and interest in and to any Leases or any
Rents; (c) if Borrower or any general partner ¢t 'imited partner of Borrower is & corporation,
the voluntary or involuntary sale, conveyance, traneler or pledge of such corporation’s stock or
the stock of any corporation directly or indirectly corirsiling such corporation by operation of
law or atherwise (other than transfers of shares in the RELT), or the creation or issuance of-new
stock by which an aggregate of more than 10% of such coiporation’s stock shail be vested in
4 party or parties who are not now stockholders; and (d) if Bocrwer or any general partner or
limited partner of Borrower is a limited or general partnership o izint venture, the change,
removal or resignation of a general partner, managing partner or limitad sartner, or the transfer
or pledge of the partnership interest of any general partner, managing paraner-or limited partner
or any profits or proceeds relating to such partnership interest whether in one trrasfer or a series
of transfers. Notwithstanding the foregoing, transfer by devise or descent or by operation of law
upon the dzath of a partner or stockholder of Borrower or any general partner theseos shall not
be deemed to be a sale, conveyance, mortgage, grant, bargain, encumbrance, pledge,
assignmen!, or transfer within the meaning of this Articie 8.

Section 8.4  LENDER'S RIGHTS. Lender reserves the right to condition the
consent required hereunder upon a modification of the terms hereof and on assumption of the
Note, the Loan Agreement, this Security Instrument and the Other Security Documents as so
modified by the proposed transferee, payment of u transfer fee of not less than one percent (1 %)
of the principai balance of the Note and all of Lender’s expenses incurred in connection with
such transfer, the proposed transferee’s continued compliance with the covenants set forth in
Section 4.2 hereof, or such other conditions as Lender shall determine in its sole discretion to
be in the interest of Lender. Lender shall not be required to demonstrate any actual impairment
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of ity security or any increased risk of defnult herounder in order © declare the Doy
imedintely due and payable upon Borrower's sale, conveynnce, morgage, grant, borgaln,
encumbrance, pledge, assignmant, ot teansfer of the Broperty without Lender’s consent. ‘This
provision shall apply to every sale, conveyanco, mortgage, grant, bargain, enciumbrance, pledge,
assigiment, or trnnsfer of the Proporty regardless of whether volumtary or not, or whaether or
not Londer has consented to any provious sale, conveyance, mortgage, grant, bargain,
encumbrance, pledge, assignmiont, or transter of the Property,

Artlcle 9 - PREPAYMENT

Section 9.1 PRUPAYMENT. The Dubi may be prepaid only in strict accordance
with the express terms and conditions of the Note and the Loan Agreemont including, but not
limited to, the pryment of any Funding Costs (as dsfined In the Loan Agreemont),

Attlele 10 - DEFAULT

Section 101 Eunis ok DIEAULT. The occurrence of nny one or more of the
foltowing cvents shall constitute on "Yivent of Default*:

() 1f any portion of the Debt is not pald in the tine and the manner
set forth in the Loan Agreement;

(b)  ifany of the Taxes or Othee Charges i not paid when the same Is due and
paynble sxcept to the extent sums sufticient tz nay such Taxos and Qther Charges have
been deposited with Londer In accordrice with-cta terms of this Security Instrumont;

() it the Policies are not kept in fult force and affect, or If the Polictes are
not delivered (o Lewder upon request or Borrower lns .ot delivered evidence of the
rencwal of the Policles thirty (30) days prior to their expireiioz as provided In Section
3.3(b);

(1)  if Borrower violates or does not comply with any of ths mrovisions of
Sections 3.3, 3.7, 3.11, 4.3, 7.4 mnd Articles 8, 12 and 13;

() il any representation or warrunty of Borrower or any principal or
beneticinl owner of Borrower made herein or In the Environmental Indemnity (defined
below) or any guaranty, or in any certificate, report, financial statement or other
instrument or document furnished to Lender shall hava been false or misteading in any
malerial respect when made;

{t)  if (i) Borrower shall commence any case, proceeding or other action (A)
under any existing or future law of uny jurisdiction, domestic or foreign, relating to
bankruptey, insolvency, reorgnnization, conservatorship or relief of debtors, seeking to
have an order for relief entered with respect to it, or secking to adjudicate it a bankrupt
or insolvent, or seeking reorganization, osrrangement, adjustment, winding-up.
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tiquidalion, dissolution, composition or other retief with respect to it or its debis, or (B)
seeking appointment of a receiver, trustee, custodian, conservator or other simitar official
for it or for all or any substantial part of its assets, or the Borrower shall make a general
assignment for the benelit of its creditors; or (ii) there shall be commenced against
Borrower any case, proceeding or other action of n nature referred to in clause (i) above
which (A) results in the entry of an order for relief or any such adjudication or
appointmet or (B) remains urdismissed, undischarged or unbonded for a period of sixty
(60 dnys; or (iii) there shall be commenced against the Borrower any case, proceeding
or other action seeking lssuance of a warrant of attachment, exccution, distraimt or
similar process against il or any substantial part of its assets which results in the entry
of any order for any such relief which shall not have been vacated, discharged, or stayed
or bunded pending appeal within sixty (60) days from the entry thereof; or (iv) the
Borrover shall take any action in furtherance of, or indicating its consent to, approval
of, or acruiescence in, any of the acts set forth in clause (1), (if), or (i) above: or (v)
the Borrcwzr shall generally not, or shall be unable to, or shall admit in writing its
inability to, nay-its debis as they hecome due;

(g) i Borrower shall be in default under any other mongage, deed of trust,
decd 0 secure debt oz other security ngreement covering any part of the Property
whether it be superior or jumor in Hen to this Security Instrument;

(h)  if the Property béceimes subject to any mechanic's, materiniman’s or other
lien other than a llen for local reai ostate txes and nssessments not then due and paynble
and the lien shall remain undischargec of record (by payment, bonding or otherwise) for
a period of thirty (30) days;

()  if uny federal rax lien is flled agabivt Borrower or the Property ang same
is not discharged of record within thirty (30) days nfter game s filed; - .

() 1)) Borrower fafls to timely provide Lenda with the written certification
and evidence rolarred to in Section 4.2 hereof, or (i)Y Parrower consummates a
transaction which would cause the Security lnstnunent or Londer's exercise of its rights
uncler this Security Instrument, the Note or the Other Security Locvaicnts to consthtute
a none:cenipt prohibited transaction under ERISA or result In a violatian 67 a state statute
regule.ing governmental plans, subjecting Londer to tabtlity for a violatico of ERISA or
a state statute;

(k) [Tany default oscurs under that cortain envirommental Indomnity agresment
divted the date hereof given by Borrower to Londer (the "Environmental Indomnity*) and
such defanlt continues after the expiration of applicnble notlce and grace periods, If any:

(D iU any default occurs under uny guaranty or Indemnity exccuted in
connection herewlth and such default continues aftor the sxplration of applicable grace
periods, it any;

(m) 1w Dotuult or an Event of Dofault occurs undor the Lown Agreement;

8005ISI6
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» (n) it Borrower defaults under the Management Agreement beyond the
expiration of applicable notice and grace periods, if-any, thereunder or if canceled,
terminated or surrendered, unless in such case Borrower shall enter into a new
management agreement on market terms and conditions no less favorable than the
Management Agreement and with a management company satisiactory to Lender; or

PR
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(0) if a Defauit or an Event of Default occurs under any Additional Security
Instrument (hereinafter defined); or

(p)  if for more than ten (10) days after notice from Lender or such
shorter time period as provided in the Note, the Loan Agreement, this Security
Insiument, Other Security Documents or any other Loan Document, Borrower
shall zontinue to be in default under any other term, covenant or condition of this
Secarlty Instrument in the case of any default which can be cured by the payment
of # suzi.ni money, or for thirty (30) days after notice from Lender in the case
of any other ccfault, provided that if such default cannot reasonably be cured
within such thiity (30) day period and Borrower shall have commenced to cure
such default within such thirty (30) day period and thereafter diligently and
expeditiously proceeds to cure the same, such thirty (30) day period shall be
e2tended for so long as it shail require Borrower in the exercise of due diligence
te- cure such default, it being aireed that no such-extension shall be for a period
in excess of sixty (60) days.

Section 10.2  DEFAULT INTEEST. Borrower does hereby agree that upon the
occurrence of an Event of Default, Lender shal! be-entitled 10 receive and Borrower shall pay
interest on the entire principal amount outstanding u*t%a Note at a rate equal to the Default Rate
(as defired in the Loan Agreement). The Default Raie akall be computed (i) for all Events of
Default which can be cured by the payment of a sum of-istone;- from the date upon which such
paymert was due, and (ii) for all other Events of Default, from the occurrence of the Event of
Defauli until, for all Events of Default, the eaclier of the date upon which the Event of Default
is cureif or the date upon which the Debt is paid in full, Interest clcinted at the Default Rate
shall be added to the Debt, and shall be decmed secured by this Secucity Instrument. This
clause, however, shall not be construed as an agreement or privilege to extzisd the date of the
payment of the Debt, nor as a waiver of any other right or remedy accruing to Ledar by reason
of the occurrence of any Default or any Event of Default,

Article 11 - RIGHTS AND REMEDIES

Section 11.1 REMEDIES. Upon the occurrsnce of any Event of Default,
Borrower agrees that Lender may take such action, withowt notice or demand, as it deems
advisable to protect and enforce its rights against Borrower and in and to the Property,
including, but not limited to, the foliowing actions, each of which may be pursued concurrently
or otherwise, at such time and in such order as Lender may determine, in ts sole discretion,
without impaiting or otherwise nffecting the other rights and remediss of Lender:

S005TGIL

(®)  declare the entire unpaid Debt to be immediately due and payable;
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' (ty  institwte proceedings, judicial or otherwise, Tor the complete toreclosure
of this Security Instrument under any applicable provision of law in which case the
Property or any interest therein mny be sold for cash or upon credit in one or more
parcels or in several interests or portions and in any order or mannec;

+

{c)  with or without emry, to the extent permitted and pursuant to the
. procedures provided by applicable law, institute proceedings for the partial foreclosure
" of this Security Instrument for the portion of the Debt then due and payable, subject to
the continuing lien and security interost of this Security Instrument for the balance of the
Debt not then due, unimpaired and without loss of priority;

() sell for cash or upon credit the Property or any part thereof and all estate,
clnint, <emand, right, title and interest of Borrower therein and rights of redemption
thereot, ursuant to power of sale or otherwise, at one or more sales, as an entity or in
parcels, at such time and place, upon such terms and after such notice thereof as may be
required or pernaitted by law;

(¢)  Institate .an action, suit or proceeding in equity for the specific
performance of any coveraat, condition or agreement contained herein, in the Note, the
Loan Agreement or {n the Other Sucurity Documents;

()  recover judgmenc-ca the Note either before, during or after any
proceedings for the enforcement of this Jecurily Instrument, the Loan Agreement or the
Other Security Documents;

(g)  apply for the appointment of e rezeiver, trustee, liquidator or conservator
of the Property, without notice and without regard for the adequacy of the security for
the Debt and without regard for the solvency of Borrower or of any person, firm or other
entity liable for the payment of the Debt;

(h)  subject to any applicable law, the license gisntzd to Borrower under
Section 1.2 shall automatically be revoked and Lender may ¢nler into or upon the
Property, either personally or by its agents, nominees or attorreys and dispossess
Borrower and its agents and servants therefrom, without liability for{eirass, damages
or otherwise and exclude Borrower and its agents or servants wholly thetefiom. and take
possession of all books, records and accounts relating thereto and Borrows: agrees to
surrender possession of the Property and of such books, records and accounts to Lender
upon demand, and thereupon Lender may (i) use, operate, manage, control, insure,
maintain, repair, restore and otherwise deal with all and every part of the Property and
conduct the business thereat; {ii) complete any construction on the Property in such
manner and form as Lender deems advisable; (iii) make alterations, additions, renewals,

replacements and improvements to or on the Property; (iv) exercise all rights and powers  ,a
of Borrower with respect to the Property, whether in the name of Borrower or otherwise, 0y
inctuding, without limitation, the right to make, cancel, enforce or modify Leases, obtain Y
and evict tenants, and demand, sue for, collect and receive all Rents of the Property and '-T';'
every part thereof; (v) require Borrower to pay monthly in advance to Lender, or any )
receiver appointed to collect the Rents, the fair and reasonable rental value for the use 8
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and oceupation of such part of the Property s may be occupied by Borrower; (vi)
reqiiire Borrower to vacate asl surronder possession of the Property to Lender or to such
receiver and, in dotault thereof, Borrower may be cvicted by summary proceedings or
otherwise: and (vii) apply the recelpts from the Property to the payment of the Debt, in
such order, priovity and proportions us Lender shall deom approprinte in its sole
discrotion after deducting thareftom all expenses (including reasonable attorneys’ fees)
incurred in connection with the aforesaid operntions and all amounts necessary to pay the
‘Taxes, Other Churgos, insurance and other expenses in connection with the Property, as
woll a3 just and rensonable compensation for the services of Lender, its counsel, ngents
and employees;

()  exercise any amd all rights and remedics geanted to o secured party upon
defavi under the Unitorm Commercial Code, including, without limiting the generality
of the feeagoing: (1) the right to take possession of the Personal Property of any part
thereot; azt-to ke such othor measures as Leder may deom neceasnry for the care,
protection nivt preservation of the Personal Property, and (i) request Borrower ot 8
cxpense o nssorable the Personal Property and make it available to Lender at a
conveniont place accup'able to Larkler, Any notice of sale, disposition or other intended
nctlon by Lender witn-respact to the Personal Property sent to Borrowsr in nccordance
with the provisions hereof a least five (5) dnys prior to such action, shall constitute
commetcinlly rensonable nottee to Borrower,

() apply any sums thes dercyited In the Escrow Fund, if any, and any other
sums held in escrow or otheewise by Landar in accordnnce with the torms of this Security
Instrumont or any Other Securlty Documers 4o the payment of the following items in any
order in its uncontrolled discretion:

()] Taxes and Other Charges;
(i) Insurance Prentiums;
(iih Operating Expenses (as dofinied in the Loan Agreament);
(iv) Interest on the unpaid principal balnnce of the Nee;
(v) Amortization of the unpald principal balance of the Notz;
(vi) All other sums payable pursuant to the Note, the Loan Agreement,
this Security Instrument and the Other Security Documents,

including without limitation advances made by Lender pursuant to
the terms of this Security Instrument;

(k)  surtender the Policles maintained pursuant to Article 3 hereof, collect the
uncarned Insurance Premiums and apply such sums as a credit on the Debt in such
priotity and proportion as Lender in its discretion shall deem proper, and in connection
therewith, Borrower hereby appoints Lender as agent and attorney-in-fact (which is

8005TS56
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coupled with an interest and is therefore irrevocabie) for Borrower to collect such
Insurance Premiums; '

() pursue such other remedies as Lender may have undet, applicable law;

(m)  apply the undisbursed balance of any Net Proceeds Deficiency deposit,
together with intevest thereon, to the payment of the Debt in such order, priority and
proportions as Lender shall deem to be appropriate in its discretion; and/or

(ny  require & Lock-Box Account pursuant to Section 4.4 and apply all sums
in the Lock-Box Account to the payment of the Debt, in such order, priority and
praportions as Lender shall deem appropriate in lts discretion.

In the event'of » sale, by foreclosure, power of sale, or otherwise, of less than all of the
Property, this Secovity Instrument shall continue as a lien and security interest on the remaining
partion of the Property eaimpaired and without loss of priority. Notwithstanding the provisions
of this Section 11.1 to the contrary, If any Event of Default as described in clause (i) or (ii) of
Subsection 10.1(f) shall ocear, the entire unpaid Debt shall be automatically due and payabie,
without any further notice, deinand or other action by Lender.

Section 11.2  ARRLICATINN OF PROCEEDS. The purchase money, proceeds and
avails of any disposition of the Propecty, or any part thereof, or any other suma collected by
Lender pursuant to the Note, the Loan Agrzement, this Security Instrument or the Other Security
Documents, mny be applied by Lender to the payment of the Debt in such priority and
proportions as Lender in its discretion shail deera proper; provided, however, that if no Default
or Event of Defnult has occurred and Is continuing, 1.snder's application of such sums shall be
governed by the Loan Agreement.

‘e

Section 11,3 RIQUL TQ QURK DEFAULLS. Upon the occurrence of any Default
or any Evenc of Default or If Borrower falls to make any paymen or to do any act as herein

rrovided, Lender may, but without any obligation to do 80 and witiioit natlce to or demand on
Borrower and without roleasing Borrower from any obligation hereunder; imake or do the same
in such manner and o such extent as Londer mry deem neceasary (o protect thic security hereof,
Lender is authorized to enter upon the Froperty for such purposes, or appear i, -uoiend, or bring
any action or proceeding 10 protect s interest in the Property or to forecloss taln Security
Instrunient or collect the Debt, and the cost and oxpenss thereof (including reasonable ritorneys’
fees to the extent permitted by law), with interest us provided in this Section 11.3, shalf
constitute & portion of the Debt and shall be due and payabie 1o Lender upan demand. Al such
costs and expenses Incurred by Landor in remedying such Default or Event of Default or such
{nlled payment or act or in appearing tn, defending, or bringing any such action or proceeding
shall bear interest at the Default Rate, for the period afior notice from Lender that such cost or
exponse was Incurred to the dato of pryment to Lendor, All such costs and exponses incurred
by Lewler togother with interest thareon calculntod at the Dafault Rate shal) be deemed (o
constitwte & portion of he Debt and be secured by this Security Instrument and the Other
Security Documents and shall be immediately due and payable upon domand by Lender therofor.
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Section 11,4 ACTIONS AND PROCEEDINGS. Lender has the right to appear in and
detend any action or proceeding brought with respect to the Property and to bring any action or

proceeding, in the name and on behalf of Borrower, which Lender, in its discretion, decides
should be brought to protect its interest in the Property,

Section 11.5 RLCOVERY OF SUMS REQUIRED TO BE PAID. Lender shall have the

right from time to time to take action to recover any sum or sums which constitute a part of the
Debt as the same become due, without regard to whether or not the balance of the Debt shall
be due, and without prejudice to the right of Lender thereafter to bring an action of foreclosure,
or any other action, for a default or defaults by Borrower existing at the time such earlier action
was commenced.

Section 11.6  EXAMINATION QF BOOKS AND REGCORDS. At Botrower's sole cost

and expense, L2nder and each Co-Lender, their respective agents, accountants and attorneys
shall have the righ. to examine the records, books, management and other papers of Borrower
and its affiliates whick.reflect upon their financial condition, at the Property or at any office
regularly maintained ty Borrower or its affiliates where the books and records are lacated.
Lender and its agents sifl heve the right to make copies and extracts from the foregoing records
and other papers. In additior, Lender and each Co-Lender, their respective agents, accountants
and attorneys shail have the right (o examine, copy and audit the books and records of Borrower
and its affiliates pertaining to the income, expenses and operation of the Property during
reasonable business hours at any office of Barcower or its affiliates where the books and records
are located. This Section 11.6 shall appiy throughout the term of the Note and without regard
to whether a Default or an Event of Default nas occurred or is continuing.

Section 11.7 QTHER RIGHTS, ETC. ¢~ The fallure of Lender to insist upon strict
performance of any term hereof shall not be deemed to 0~ a walver of any term of this Security
Instrument. Borrower shall not be relieved of Borrower's obligations hereunder by reason of
(i) the failure of Lender to comply with any request of Borrower to take any action to foreclose
this Security Instrument or otherwise enforce any of the provigions hereof or of the Note, the
Loan Agreement or the Other Security Documents, (i) the release, reyardless of consideration,
of the whole or any part of the Property, or of any petson liable for the Debt or any portion
thereof, or (lii) any agreement or stipuiation by Lender extending the' tima of payment or
otherwise modifying or supplementing the terms of the Note, the Loan Agreenierit - this Security
Instrument or the Other Security Documents.

(b)  1tis agreed that the risk of loss or damnage to the Property (s on Roirower,
and Lender shall have no lisbility whatsoever for decline in value of the Property, for failure
to maintain the Policies, or for failure to determine whether insurance in force is adequate as
to the amount of risks insured. Possession by Lender shali not be deemed an election of judicial
relief, if uny such possession is requested or obtained, with respect to any Pioperty or collateral
not in Lender’s possession,

(¢)  Lender may resort for the payment of the Dabt to any other security held
by Lender in such order and manner as Lender, in its discretion, may eiect. Lender may take
action to recover the Debt, or any portion thereof, or to enforce uny covenant hereof withowt
prejudice 1o the right of Lender therenfier 10 foreclose this Security Instrument. The rights of
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Lender under this Security Instramient shall be separate, distinet and cumuintive and none shatl
be given eftect to the exclusion of the others. No net of Lender shall be construed as an election
W proceed under any one provision hereln to the exclusion of any other provision. Letler shall
not be iimited exclusively 1o the rights and romedies hereln stated but shall be entliled to cvery
right and remedy now ot hereafter atforded nt law or In equity.

Section 11,8 RIGHT.TO RELEASK ANY PORTION QI THE PRQPURTY. Lender muy
release any portion of the Property for such considerntion as Lender may require without, as to
the remainder of the Property, in any way impairing or affecting the Hen ov priority of this
Security [nstrument, or improving the position of any subordinate {ienholder with respect
thereto, except to the extent that the obiigations hereunder shiall have been reduced by the uctual
monetary zousideration, If any, received by Lender for such release, and may accept by
nssignment, riedge or otherwise any other property in place thereof as Lander may require
without being accountable for so doing to any other lienholder. This Security Instrument shali
continue us a lichird security interest in the remnining portion of the Property.

Section 11.9- YIQLATION OF LAwS. If the Property is not in compliance with
Applicable Laws, Lender may impose additional requirements upon Borrower in connection

herewith including, without liriitation, monetary reserves or financlrl equivalents.

Section 11.10 RECQURSY, AND CHOICE OF REMEDIES. Notwithstanding any other

provision of this Security Instrument, Lercér and other Indemnified Parties (defined in Section
13.1 below) are entitled to enforce the obligatinns of Borrower contained in Sections 13,2, 13.3
and 13.4 without first resorting to or exhausting any security or collateral and without first
havmg recourse to the Note or any of the Property. through foreclosure or ncceptance of a deed
in lieu of foreclosure or otherwise, and in the ever( Lender commences a foreclosure uctinn
against the Property, Lender is entitled to pursue a déficiency judgment with respect (o such
obligations against Borrower. The liability of Borrowes s not-limited to the original prinsipal
amount of the Note. Notwithstanding the foregoing, nothing lierein shall [nhibit or prevent
Lender from foreclosing pursuant to this Security Instrument ores=rcising any other rights and
remedies pursuant to the Note, the Loan Agreement, this Security Justrument and the Other
Security Documents, whether simultancously with foreclosure proceedings or in any other
sequence. A separate action or actions may be brought and prosecuicd szainst Borrower,
whether or not action is brought against any other person or entity or whether 7“0t any other
person or entity is joined in the action or actions. In addition, Lender shall have rtie right but
not the obligation to join and participate in, as a party if it so elects, any admialstrative or
Judicial proceedings or actions initiated in connection with any matter addressed in Aiticle 12
or Section 13.4. Borrower shall remain liable for any deficiency if the proceeds from any sale
or other disposition of the Property are insufficient to satisfy the Obligations in full,

Section 11.11 RIGHT OF ENTRY. Lender and its agents shall have the right to
enter and inspect the Property at all reasonable times, including, without limitation, the right to
enter and inspect in order to conduct an appraisal of the Property. This Section 11.11 shall
apply throughout the term of the Note and without regard to whether a Default or an Event of
Default has occurred or is continuing.
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Artlele 12 - ENVIRONMENTAL HAZARDS

Section 121 ENYIRONMUNTAL_RUPRISUNTATIONS AND WARRANLILS. T the
best of Borrowet's knowledge, sfer due inquiry: (a) there are no Hazardous Substances (defined
below) or underground storage tanks in, on, or under the Property, except those that are both
(1) in complinnee with Environmental Laws (dofined below) amd with permits issued pursuant
thereto and (if) tully disclosed to Lender in writing pursuant to the weltten reports resuiting from
the environmerkal nssessments of the Property delivered to Lender (such raports are identified
in Exhibit __ sttached hereto and ate referred to bolow collectively ny the *Environmental
Report™); (b) there nre no past, present or throatened Relonses (defined bolow) of Huznrdous
Substances in, on, under or from the Property except us describoed In the Buviconmental Report;
() there i< tio theent of any Release of Hazardous Substances migeating (o the Property excopt
ns described i the Environmental Report; (d) there is no past or present non-compliance with
Eunvironmentil *rws, or with permits issued pursuant thoreto, In connection with the Property
and there are fo-chvumstznees that may prevent or Interfore with compliance, in the future,
except as deserrbod-1ibo Environmental Roport; (6) Borrower does not know of, and has not
recelved any written ot o¢n! notice or other communication from any person or entity (Including
but not timited to a governwntal entity) of possible ilability relating to Hazardous Substances
or Remediation (defined belov) thereof, of any person or entlty pursuant to any Environmental
law, non-complinnce with any Eavironmental Law, other environmemtal conditions in
connection with the Property, or uny kewal or potentinl udministentive or judiclal proceedings
in connectlon with any of the foregoing:{f; nono of the Propoerties (i) ix listed or proposed for
lsting on the National Prioritles List, CERCLIS, or any analogous list maintained by nny
governmental entity of sites that may require investigation or cleanup, (ii) iy the subject of any
investigation or cleanup or Is or has been the sablest of a CERCLA Section 104(0) notice, or
(iii) is subject to nny resteictions on ownership, vscupancy, use or tranaforability under any
Environmental law; (g) Borrower lins not recelved any zotice of potantial liabillty with respect
to any site other than the Property nrising from Hazardote Substances gencrated, stored, ireajed,
disposed of, or transported wt or from the Property; and (h) Borrower has truthfully and fully
provided to Lemdor, in writlng, any and all information relating i onditlous in, on, under or
from the Propeity that is known to Borrowwr amt that is contained in Borrower's files and
records, including but not Himited to any reports rolating to Hazardous Subxances in, on, under
or from the Property and/or to the environmental condition of the Propsity.

"Environmental Law" moans any present and future federal, state 2ac jocal laws,
statutes, ordinances, rules, regulations and the like, and any judiclal or administrative
interpretation thereof, including any judicial or administrative order, consent decree or juGgment,
as well as common law, relating to protection of human health, poliution, or the environment,
relating to Hazardous Substances, relating to llability for or costs of Remediation or prevention
ol Releases of Hazardous Substances or relating to liability for or costs of other actual or
threatened danger to human heaith, or the environment, "Environmental Law" includes, but Is
not limited to, the foilowing statutes, as amended, any successor thereto, and any regulations
promulgated pursuant thereto, and any state or local statutes, ordinances, rules, regulations and
the like addressing similar issues: the Comprehensive Environmientat Response, Compensation
and Liability Act ("CERCLA"); the Emergency Planning and Community Right-to-Know Act;
the Hazardous Substances Transportation Act; the Resource Conservation and Recovery Act
(including but not limited to Subtitle 1 refating to underground storage tanks): the Solld Waste
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Disposal Act; the Clean Water Act; the Clean Air Azr; the Toxic Substances Control Act; the
Safe Drinking Water Act; the Occupational Safety and Health Act; the Federal Water Pollution
Control Act; the Federal Insecticide, Fungicide and Rodenticide Act; the Endangered Species
Act; the National Envirommental Policy Act; and the River and Harbors Appropriation Act.
"Environmental Law"” also includes, but is not limited to, any present and future federal, state
and local laws, statutes, ordinances, rules, regulations and the like, and any judicial or
administrative interpretation thereof, including any judicial or sdministrative order, consent
decree or judgment, as well as common law: conditioning transfer of property upon a negative
declaration or other approval of a governmental authority of the environmental condition of the
property; requiring notification or disclosure of Releases of Hazardous Substances or other
environmental condition of the Property to any governmental authority or other person or entity,
whether or4ot in connection with transfer of title to or interest in property; imposing conditions
or requiremenss in connection with permits or other authorization for lawful activity; relating
to nuisance, tresrass or other causes of action related to the Property; and relating to wrongful
death, personal {nivury, or property or other damage in connection with any physical condition
or use of the Properiy

"Hazardous Srostances” include but are not limited to any and all substances
(whether solid, liquid or gas) “etined, listed, or otherwlse classified as pollutants, hazardous
wastes, hazardous substances, hazardous materlals, extremely hazardous wastes, or words of
sitilas meaning or regulatory effecturder any present or future Envitonmental Laws or that
may have n negative impact on human aexli or the environment, including but not limited to
petroleum and petroleum products, asbestor and asbestos-contnining materials, polychlorinated
biphenyls, lead, radon, radioactive materials, flammables and explosives.

“Release” of any Hazardous Substance inzludes but is not limited to any release,
deposit, dtsuhurga. emission, leaking, spitling, sooping, :0/grating, injecting, pumping, pourinu.
emptying, escaping, dumping, disposing or other movem=ac of Hazardous Substances. -

"Remediation” includes but is not limitei! to any resnanse, remedial, removal, or
corrective action, any activity to cleanup, detoxify. decontaminzce. contain or otherwise
remedinte any Hazardous Substance, any actions to pravent, cure or mitigaiz any Release of any
Hazardous Substance, any action to comply with any Environmemtal Laws or with any permits
isstied pursuant thecoto, any inspection, inveatigation, study, monitoring, axseersent, audit,
sampling and testing, iaborntory or other analysis, or evaluation relating to &y *azardous
Substances or to nnything referred to in Article 12.

Section 12.2  ENVIRONMUENTAL _COVEN/NIS. Borrower covenants and agroes

that: (n) all ses and oparations on or of the Property, whether by Borrower or any other person
or entity, shadl be in compliance with all Environmental Laws and permits (ssued pursuant
thereto; (b) there shall be no Releases of Hazardous Substances in, on, under or from the
Property; (c) there shall bo no Hazardous Substances in, on, or under the Property, excopt those
that are both (i) in complinncs with all Environmental Laws and with permits issued pursuan
thereto and (ii) tully disclosed to Lemler in writing; (d) Borrower shall keep the Property free
and clenr of all Hons and other encumbrances imposed pucsuant to any Environmental Law,
whether due to any act or omission of Boreower or any other person or eatlty (the
"Linvironmental Liens"), (¢) Borrower shatl, ot ity sole cost nnd exponse, fully and expeditiously
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caoperate in all activities pursuant to Section 12.3 below, including but not limited to providing
all relevant information and making knowledgeable persons available for interviews; (D
Borrower shall, at its sole cost and expense, perorm any enviropmental site assessment or other
investigation of environmental conditions in connection with the Property, pursuant to any
reasonable written request of Lender (including but not limited to sampling, tésting and analysis
of soil, water, air, building materinls and other materials and substances whether solid, liquid
or gus), and share with Lender the reports and other results thereof, and Lender and other
Indemnitied Parties shall be entitled to rely on such reports and other results thereof; (g)
Borrower shall, at its sole cost and expense, comply with all reasonable written requests of
Lender to (1) reasonably effectuate Remediation of any condition (including but not limited to
a Release of 2 Hazardous Substance) in, on, under or from the Property; (ii) comply with any
Environm=mial Law; (iii) comply with any directive from any governmental authority; and (iv)
take any other reasonable action necessary or appropriate for protection of human health or the
environment; (h) Borrower shall not do or allow any tenant or other user of the Property to do
any act that mate'ally increases the dangers to human health or the environmest, poses an
unreasonable risk of %aym to any person or entity (whether on or off the Property), impairs or
may impair the value ¢f he Property, is contrary to any requirement of any Insurer, constitutes
a public or private nuisance, vonstitutes waste, or violates any covenant, condition, agreement
or eascment applicable to the Pronerty; and (i) Borrower shall immediately notify Lender in
wriling of (A) any presence or Ruleases or threatened Releases of Hazardous Substances in, on,
under, {from or migrating towards th? Froperty; (B) any non-compliance with any Environmental
Laws related in any way to the Propaity, (C) any actual or potential Environmental Lien;
(D) any required or proposed Remediation: of 2nvironmental conditions relating to the Property:
(E) any listing or praposed listing of any Pioperty on the National Priorivies List, CERCLIS,
or any analogous list maintained by any govoramental entity of sites that may require
investigation or cleanup; (F) any Property is the subicot of a CERCLA Section 104(e) notice;
(G) any written or oral notice or other communication wiich Borrower becomes aware from any
source whatsoever (including but not limited to a govezismental entity) relating in any way to
Hazardous Substances or Remediation thereof, possible liabi.ity of any person or entity pursuant
to any Enviconmental Law, other environmental conditions in cravection with the Property, or
any actual or potential administeative or judicial proceedings in coaréction with anything referred
to in this Article 12; and (H) any circumstances or conditions that ceuse or may cause any
environmental representation and warranty contained in Section 12.1 to i vsirue or that results
in a breach thexeof. Any fuilure of Borrower to perform its obligations purausat-io this Section
12.2 shall constitute bad faith waste with respect to the Property.

Section 12,3 LENDER'S RIGHTS. Lender and any other person-or entity
designated by Lender, including but not limited to any receiver, any representative of a

governmental cntity, and any environmental consultant, shall have the right, but not the
obligation, to cater upon the Property at all reasonabie times to assess any and all aspects of the
environmental condition of the Property and its use, including but not limited to conducting any
environmental assessment or audit (the scope of which shall be determined in Lender's sole and
absolute discretion} and taking ssmples of soll, groundwater or other water, air, or building
materials, and conducting other invasive testing. Borrower shall cooperate with and provide
access to Lender and any such person or entity designated by Lander.

(NYUL XM 1] ORI 40PN 16248 X018

BOOSTIIH




UNOFFICIAL COPY




UNOFFICIAL COPY

Article 13 - INDEMNIFICATION

Section 131 GENERAL INDEMNIBIGATION,  Burrowar shall, at its sole cost and
expense, proect, defend, indomnify, releaso and hold hurmless the Indemnitiegd Parties from and
against any and all claims, suits, labltitles (lncluding, without limitation, strict liabilities),
actions, proceedings, obligations, debts, damiages, losses, costs, expenses, diminutions in value,
tines, penalties, charges, fees, oxpenses, judgments, awards, nmounts pafd in setlement,
punitive damuges, foreseeable and unforeseeable consequential damages, of whatever kind or
nature (including but not limited to attorneys' feos and other costs ol defense) (the *Losses")
imposed upon or lneurred by or msserted against any Indemnified Parties and directly or
indirectly arising out of or in any way relating to any one or more of the following: (a)
ownership 0F this Secutity [nstrument, the Property or any interest therein or recelpt of any
Rents; (b) puy amendment to, or restructuring of, the Debt, and the Note, the Loan Agreement,
this Security &staument, or uny Other Security Documents; {¢) any and all lawfu} action that
may pe tiken by 1xnder in connectlon with the enforcement of the provisions of this Securlty
Instrument or the Neie.the Loan Agreement or the Other Security Documents, whether or not
suit is filed in connectioz-with same, or in connection with Borrower and/or any partner, joint
venturer or shareholder theieof hecoming a party to a voluntary or involuntary fedaral or state
bankrupicy, insolvency or similar zroceeding; (d) any accident, injury to or death of persons or
loss of «r damage to property oczurriug in, on or about the Property or any part thereof or on
the adjowning sidewalks, curbs, adjaceqt-property or adjacent parking areas, streots or ways; (o)
fny use nonuse or condition in, on or stz the Property or any part thersot or on the adjcining
sidewal's, curbs, adjacent property or adjacrsi parking areas, streets or ways; (f) any failure
on the part of Borrower to perform or be in compliance with any of the terms of this Security
Instrument; (g) performance of any labor or services or the furnishing of any materials or other
property in respect of the Property or any part therzo®;_(h) the failure of any person to file
timely with the Internal Revenue Service an accurate Feimi 1099-B, Statement for Recipients of
Proceeds from Real Estate, Broker and Barter Exchange Transactions, which may be required
in connection with the Security Instrument, or to supply a cony (nereof in a timely fashion to
the recipient of the proceeds of the transaction in connection with wkich this Security Instrument
is made; (i) any failure of the Property to be in compliance with anv Apolicable Laws; (j) the
enforce:ment by any [ndemnified Party of the provisions of this Article 13;{X) any and all claims
and demands whatsoever which may be asserted against Lender by reason of any alleged
obligations or undertakings on its part to perform or discharge any of rhe e, cavenants, or
agreementis contained in any Lease; (1) the payment of any commission, charge o hiokerage fee
to anyone which may be payable in connection with the funding of the loan evidened by the
Note and secured by this Security Instrument; or (m) any misrepresentation made by Borrower
in this Security [nstrument or any Other Security Document. Any amounts payable to Lender
by reason of the application of this Section 13.1 shall become immediately due and payable and
shall bear interest at the Default Rate from the date loss or damage is sustained by Lender until
paid. For purposes of this Article 13, the term "Indemnified Parties” means Lender and any
person or entity who is or will have been involved in the origination of this loan, any person or
entity who is or will have been involved in the servicing of this loan, any person or entity in
whose name the encumbrance created by this Security Instrument is or will have been recorded,
persons and entities who may hold or acquire or will have held a full or partial interest in this
toan (including, but not limited to, Participants and each Co-Lender (sach as defined in the Loan
Agreement) as well as custodians, trustees and other fiduciaries who hold or have teld a full or
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partial interest in this loan for the benefit of third parties) ns well as the respective directors,
officers, sharcholders, pactners, cmployees, agents, servants, representatives, Contractors,
subcontractors, atfilintes, subsidiavies, participants, successors and assigns of any and all of the
foregoing (including but not fimited to any other person or entity wlio holds or acquires or will
have held o participation or other full or partial interest In this loan or the Property, whether
during the term of this lonn or as a part of or following a foreclostre of this loan and including,
But not limited to, nny successory by merger, consolidation or acquisition of all or a substantini
purtion of Lender's ussets and bustness),

Section 13.2 MORIUAGL AND/OR INTANGIBLE LAX. Borrowor shall, at its sole
cost and expense, protect, defend, indemnity, rolonse and hold harmless the Indemnified Partios
from et ugainst any und all Losses imposed upon or Incurred by or nsserted against any
Indemnitied Parties and directly or lndirectly arising out of or in any way relating to any tux on
the making anelzez recording of this Security Instrument, the Note, the Loan Agreement or any
of the Other Securiy Documents,

Section 143 ERINSA_INDEMNUICATION,  Borrower shall, at Its sole cost and
expense, protect, defond, irdennify, relense and hold hermiess the Indemnified Parties from and
against any nnd all Losses (ircluding, without Umitation, attornoys’ fees and costs incurred in
tha investigation, defense, ' sotilemont of Losses incurred in correcting any prohibited
transaction o¢ in tho safe of a probioited loan, and in obtainlag any individual prohibted
transaction exemption under ERISA that‘may be roquired, in Lender's sole discretion) that
Lender may {ncur, directly or indirectly, as o-asult of a default under Sections 4.2 or 5.9,

Section 13,4 ENVIRONMUNTAL (NOUMNUICATION,  Borrower shall, at its sole
cost and expenso, protect, defend, Indomnify, relenze 7iad hold harmloss the Indemnified Parties

from and against any and all Lossus nnd couts of kzmediation (whether or not performed
voluntarily), engincors' fees, environmental consultans® feny, and costs of investigation
(including but not limited to sampling, testing, and analyals of soli.water, alr, bullding materials
and other materinls and substances whether solid, liquid or gas) imposed upon or incurred by
or nsserted against any Indomnified Partles, and directly or indirectly arising out of or in any
way relating to any one or more of the following: (a) any presence of any fazardous Substances
in, on, above, or under the Property; (b) any pust, present or threatened Re'sase of Hazardous
Substances in, on, above, under or from the Property; (c) any activily by Borrewss. any person
or entity aftillated with Borrower or any tenant or other user of the Property tn curaection with
nny actual, proposed or threatoned use, treatment, storago, holding, existence, dispezition or
other  Relense, generation, production, manufacturing, processing, refining, - control,
mnnagement, abatement, renmoval, handling, transfer or transportatlon to or from the Property
of any Hazardous Substances at any time located In, under, on or above the Property; (d) any
activity by Borrower, any person or emtity affillated with Borrower or any tenant or other user
of the Property in connection with any actual or proposed Remediation of any Hazardous
Substances at any time located In, under, on or above the Property, whether or not such
Remedintion is voluntary or pursuant to court or administrative order, including but not limited
to any removal, remedial or corrective nction; (e) any past, present or threatened non-compliance
or violations of any Environmental Laws (or permits issued pursuant to any Environmental Law)
in connection witli the Property, operations thercon or transfer thereof, including but not limited
to any failure by Borrower, any person or entity affilinted with Borrower or any tenant or other
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user of the Property to comply with any order of any governmental authority in connection with
any Environmental Laws; (f) the imposition, recording or filing or the threatened imposition,
recording or filing of any Environmental Lien encumbering the Property; (g) any administrative
processes or proceedings or judicial proceedings in any way connected with any matter addressed
in Article 12 and this Section 13.4; (h) any past, present or threatened injury 1o, destruction of
or loss o natural resources in any way connected with the Property or use thereof, including but
not limited to costs to investigate and assess such injury, destruction or oss; (i) any acts of
Borrower or other users of the Property in arranging for disposal or treatment, or arranging with
a transporter for transport for disposal or treatment, of Hazardous Substances owned or
possessed by such Borrower or other users, at any facility or incineration vessel owned or
operated by another person or entity; (j) any acts of Borrower or other users of the Property,
in accepting. any Hazardous Substances for transport to disposal or treatment facilities,
tncineration vassels or sites selected by Borrower or such other users, from which there is a
Release, or uanjeatened Release of any Hazardous Substance which causes the incurrence of
costs for Remedtation; (k) any personal injury, wrongful death, or property damage arising
under any statutory cr-common {aw or tort law theory, including but not limited to damages
assessed for the mainverance of & private or public nuisance or for the conducting of an
abnormally dangerous activity on or near the Property; and (1) any misrepresentation or
inaccuracy in any represeniciion or warranty or material breach or failure to perform any
covenants or other obligations rarsuant to Article 12, This indemnity shall survive any
termination, satisfaction or foreclosvic of this Security Instrument.

Section 13.5 DUTY 70 DIFEND, ATTORNEYS' FEES AND QTHER FUES AND
EXEENSES.  Upon written request by any (ndemnified Party, Borrower shall defend such
{ndemnified Party (if requested by any Indemniticd Party, in the name of the Indemnified Party)
by attorneys nnd other professionals approved by the !ndemnificd Parties. Notwithstanding the
foregoing, any Indemnified Parties may, in their sole nr ubsolute discretion, engage their own
nttornieys and other professionals to defond or assist ther:; and, at the option of Indemnified
Parties, their atiorneys shall control the resolution of claim or'proceeding. Upon demand,
Borrower shail pay or, in the sole and absolute discretion of the izdsmnified Parties, reimburse,
the Indemnified Parties for the payment of reasonable fees and disbursements of atiorneys,
cngineers, environmental consultants, laboratories and other profussionals {n connectlon
therewith,

Article 14 - WAIVERS
Section 14.1  WAIVUR OF COUNTERCLAIM, Borrower hereby waives the right

L assert a counterclaim, other than a mandatory or compuisory counterciaim, in any action or
procecding brought agulnst it by Londor urising out of or in any way connected with this
Sccurity Instrument, the Note, the Lonn Agreement, the Other Security Documenta ot the
Obligations,

Section 14.2 MARSHALLING AND OTHUR MATLERS. Borrower hereby waives,
ta the extemt pernitted by Inw, the bonefic of all appraisemont, valuation, stay, extension,

reinstatement and redemption laws now or horester in force nnd alt rights of marshalling In the
event of any sile herewider of the Propoerty or uny part thereot o nay Interest therein.  Further,
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Boriuwer lereby expressly waives any and all rights of redemption from sale under any order
or decree of foreclosure of this Security Instrument on behalf of Borrower, and on behalf of each
and every person acquiring any interest in or title to the Property subsequent to the date of this
Security Instrument and on behalf of all persons to the extent permitted by applicable {aw.

Section 14.3 WAIVER Of NOTICE. Borrower shall not be entitled to any notices
of any nature whatsoever from Lender except with respect to matters for which this Securlty
Instrument spocifically and expressly provides for the giving of notice by Lender to Borrower
and except with respect to matters for which Lender is required by applicable law to give notice,
and Borrower hereby expressly waives the right to receive any notice from Lender with respect
to any matter for which this Security Instrument does not specifically and expressly provide for
the giving o notice by Lender to Botrower.,

Section 14.4  WAIVER OF STATULE OF LIMITATIONS. Borrower hercﬁy expressly

waives and relzasus to the fullest extent permitted by law, the pleading of any statute of
limitations as a detensz-to payment of the Debt or performance of its Other Obligations.

Section 14.5 -ZOLE DISCRETION QF LENDER. Wherever pursuant to this Security

Instrument (2) Lender exercises any right given to it to approve or disapprove, (b) any
arrangement or term is to be saticfac.ory to Lender, or (¢) any other decision or determination
i8 10 be made by Lender, the decision of Lender to approve or disapprove, all decisions that
arrangements or terms are satisfactorv or not satisfactory and all other decisions and
determinations made by Lender, shall be 11 the <ole and absolute discretion of Lender and shall
be final and conclusive, except as may be othsrwise expressly and specifically provided herein.

Section 14.6 SURVIVAL. The indempifications made pursuant to Subsections
13.3 and 13.4 the representations and warranties, coveraricr, and other obligations arising under
Article 12, shall continue indefinitely in full force and eficct and shall survive and shall ‘i no
way be impaired by: any satisfaction or other termination ‘of this Security Instrument, any
assignment or other transfer of all or any portion of this Security ir2t-ument or Lender's interest
in the Property (but, in such case, shall benefit both Indemnified Tarties and any assignee or
transferee), any exercise of Lender’s rights and remedies pursuant Lereio including but not
limited to foreclosure or acceptance of a deed in lieu of foreclosure, any cxersize of any rights
and remedies pursuant to the Note, the Loan Agreement or the Other Security Documents, any
transfer of all or any portion of the Property (whether by Borrower or by Lepger following
foreclosure or acceptance of a deed in lieu of foreclosure or at any other time), any amandment
to this Security Instrument, the Nate or the Other Security Documents, and any act or crnission
that might otherwise be construed as a release or discharge of Borrower from the obligations
pursuant hereto,

SECTION 147  WAIVER_QF TRIAL BY JURY. BORROWER
HEREBY WAIVES, TO THE FULLEST EXTENT PERMITTED BY LAW, THE, RIGHT

TO TRIAL BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM,
WHETHER IN CONTRACT, TORT OR OTHERWISE, RELATING DIRECTLY OR
INDIRECTLY TO THE LOAN EVIDENCED BY THE NOTE, THE APPLICATION FOR
THE LOAN EVIDENCED BY THE NOTE, THE NOTE, THIS SECURITY
INSTRUMENT OR THE OTHER SECURITY DOCUMENTS OR ANY ACTS OR
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OMISSIONS OF LENDER, ITS OFFICERS, EMPLOYEES, DIRECTORS OR AGENTS
IN CONNECTION THEREWITL,

Articlo 1S - RECOURSE

Scction 15,1 JUCOURSE. The Debt and the Obligations (as defined in the Loan
Agreement) shatl be full recourse to Borrower.  Anything contained In the Note, the Loan
Agreoment, this Sccurity Instrument or the Other Security Documents to the contrary
notwithstanding, ng pecsonal liabllity or personal deflciency judgment shall be asserted or
cnforced ngainst any trustees, offlcers, employees, agents, sharvholders or principals of
Borrower ot of any partnets of Borrower or against the assets of any shareholders or principais
of Borrower.orof any shurcholders or principals of any partners of Borrower for payment of
w0y amount wilsrzhe Note, the Loan Agreement, this Security Instrument or the Other Securlty
Documents or forchgzrvance or parformance of any of the obligations of Borrowar, except ln
the cvent of any fraud < intentional misrepresentation, misapproprintion of Rents, Insurance
proceeds or condemnntio-awards by such prrties and as may he available under law (Inciuding
without limitation CERCL.A o FRISA}.

Ardale 16 - NOTICES

Section 16.1 NQTICES. Al wsiices or other written communications hereunder
shall be deemed to have been properly givew (i} -upon delivery, If delivered In person or by
facsimile transmission with receipt acknowledged vy the recipient thereof, (ii) one (1) Business
Day (defined below) after having been deposited ‘1or overnight delivery with any reputable
overnight courier service, or (iii) three (3) Business Days alter huving been deposited in any post
office or mail depository regularly maintained by the U.3. Pozia! Service and sent by registered
or certified mail, postage prepaid, return receipt requested, addrssed as follows:

If to Borrower: CenterPoint Properties Corporation
401 North Michigan Avenus
Chicago, Iltinois 60611
Attentlon: Mr, Paul Fisher
Facsimile No. 312-456-7696

With a copy to; Coffield, Ungaretti & Harrls
Suite 3500
Three First National Plaza
Chicago, lilinois 60602
Attention: James B, Smith
Facsimile No. 312-977-4405

INYO1200030.1) DBIOLY6 1-a0pm || 634800215




UNOFFICIAL COPY




UNOFFICIAL COPY

(10 Lendet: fetwnan Brathers Holdings Ine,

. dfb/a Letiman Capital, a division of

f Lehman Brothers Holdings Inc.

X Three World Financial Center, 29h Floor
0 New York, New York 10285

[ Telecopicr Number: (212) 528-9696

b Atention; Ron Hiram

With a copy to: Lehman Brothers Holdinge Ine,
&/b/a Lebman Capleal, a division of
Lehman Brothers Holdings Ine.
Three World Fimncini Center, Tth Bloor
New York, New York 10285
‘Telecopier Number: (212) 526-3721
Attention: Scont Kimmel and Annette Nazareth

or addressed ay suchpicty may from time to time dosignate by written notice to the other
partics.

Either purty by zotice 1o the other mny designate additional or different addresses
tor subsequent nolices or comamiticaiions,

For purposes of this Subaection, "Business Day" shall mean a day on which
commerciul banks are not authorized or requirsd! by Iaw (o close in New York, New York,

Article 17 - SERVICE-OF PROCESS

Section 171 CONSENT T SURVICK. (i) Berrower will maintain a place of
business or an agent for service of process in New York, New Yaork and glve prompt notice to
Lender of the address of such place of business and of the name wed address of any new ngent
appointed by it, as appropriste. Horrower further agrees that the filizae of lis ngent for service
of process tu give It notice of wny service of process will not impalr or affzat the validity of such
service or of any judgment based thercon. I, despite the foregotng, thece i2-Tor any reason no
ngent for service of process of Borrower available to be served, and If It 2256 time hos no |
place of business In New York, New York, then Borrower Irrevocably consents ;o sorvice of |
process by registored or cortified mall, postage propaid, to it at its address given i or-sursunnt |
to the first parageaph hereo, |

() Borrower fnithelly and irrevocably designates CT CORPORATION
SYSTEM, with offices on the date horeot at 1633 Broadway, New York, New York 10019, to
receive tor and on behall of Borrower service of process in New York, New York with respect
(o this Securlty Instrument,

T396

Section 17.2 SUDMISSION. TO JURISICTION.  With respect to any claim or action
nrising heretnder or under the Note or the Othier Securlty Documents, Borcower (a) irrevoeably 81
subruits to the nonexclusive jurisdiction of the counts of the State of New York and the United

ENYOL 2030 L] OROTUn 4o {16248 00114 U




UNOFFICIAL COPY




