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PURCHASE MONEY MORTGAGE, ASSIGNMENT OF LEASES AND RENTS,
SECURITY AGREEMENT, FIXTURE FILING AND EINANCING STATEMENT

i gl s

T3

THIS PURCHASE MONEY MORTGAGE, ASSIGNMENT OF LEASES AND RENTS,
SECURITY AGREEMENT, FIXTURE FILING and FINANCING STATEMENT (this
"Morigags”) is made as of Aweus + 2§, 1996 by Broadacre Evanston, L.L.C., an Illinois
limited liability company (herein, together with its successors and assigns, the "Mortgagor™},
and having its address at 455 East Illinois Street, Suite 570, Chicago, lllinois 60611, Attn:
Francis F. Freeman, for the benefit of Northwestern University/Evanston Research Park, Inc,,
an Ilinows Lorporation (herein, together with its successors and assigns, the "Mortgages”) having
its address »i¢/o 633 Clark Street, Evanston, lilinois 60208, Attn: William Ihlanfeldt.

RECITALS

A, Purhase apd Sale Agreement; Promissorv Note. Pursuant to that certain
Purchase and Sale Agrevme:s dated as of July 3, 1996, by and between Mortgagor and
Mortgagee (herein, as the samy miay be amended, modified, revised or restated from time to
time, is calied the "Agreement’ ), roncurrently herewith Morntgagee is selling and conveying to
Mortgagor the Property {defined hercinbelow) and, as part of the consideration to Mcrtgagee
therefor, Mortgagor is delivering to M iigagee a Purchase Money Promissory Note dated of
even date herewith made by Mortgagor yayable to the order of Mortgagee in the original
principal amount of Seven Hundred Thousand %o No/100 Doliars ($700,000.00) (such note, as /{f
the same may be amended, modified or restat.d from time to time, and together with all A./Su ‘
substitutions and replacements therefor, is called i 'Motg™). Interest accrues and is payable—7 9 \q‘i‘-}
as provided in the Note, The Note is due and paysbls in full on Juby——; yunless —) _
accelerated or prepeid pursuant (o the terms of the Note or e other Debt Documents (defined
for purposes hereof as defined in the Note), or unless extended pursuant to the terms thereof.
Capitalized terms used but not defined herein shall have the resroctive mesnings ascribed to
them in the Note.

B. This Morigage: Debt Documents. As provided in the Agre:ment. Mortgagor is
making and delivering this Mortgage to Montgagee for the purposes and usis et out herein
including (without limitation) 1o secure the Note. The Note, this Mortgage, the Ucvelopment
Criteria and Sale Criteria (which are incorporated into this Mortgage by this refcrcuce), the
Proceeds Escrow Agreement and any and all other documents and instruments which at any ime
or from time 1o titne create, evidence or secure any obligation or indebtedness of Mortgagor or
any other person to Mortgage:: under, or as provided or contemplated in, the Agreement or the
Note, each of which is defines| for purposes of this Morigage as it is defined in the Agreement),
and as cach thercof may be amended, modified or restated from time to time, are hereinafter

collectisely referred to as the "Debt Documents”.

C.  The Liabilities. As used in this Mortgage, the term "Ligbilities” means and
includes all of the following:

ZZ¥TL936
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()  all performance and payment obligations to the Mortgagee arising under or in
connection with the Agresment, the Note, this Mortgage or any of the other Debt
Documents;

(ii)  all payment, reimbursement, inrdemnification and other obligations to the
Mortgages, in each case howsoever created, arising or evidenced, whether direct
or indirect, joint or several, absolute or contingent, or now or hereafter existing,
or due or to become due, arising out of or in connection with the Agreement, the
Note, this Morigage or any of the other Debt Documents;

(il all indebtedness of any kind arising under, and all amounts of any kind which at
ary time become due or owing to the Mortgagee under or with respect to, the
Narz, this Mortgage, and the other Debt Documents;

(iv)  any and #{'-advances, costs or expenses paid or incurred by the Mortgages (a) to
protect any or 21l of the Collateral (hereinafies defined) and other collateral under
the Debt Docvinents, (b) to perform any obligation of the Mortgagor hereunder
or any obligation Of the Mortgagor under the Agreement, the Note, this Mortgage
or any other Debt Dccynent or collect any amount owing to the Mortgagee which
is secured hereby or undsr the Debt Documents;

(v}  interest on al} of the foregoing including, where applicable, interest at the Default
Interest Rate (as defined in the 1ze); and

(vi)  all costs of enforcement and collection finzluding, without limitation, attorneys’
fees and court costs) of this Mortgage aui the other Debt Documents.

Any future advances or other amounts disbursed or expenied by the Morigagee under
this Mortgage or any of the other Debt Documents, whether obligy*ory or made at the option
of Mortgagee, shall be (i) secured by this Mortgage, (i} consider-d additional principal
indebtedness evidenced by the Note and within the definition of "Liabiiitiez" and (iii) entitled
to the same priority as if such future advances, disbursements or expenditures *veze made on the
date hereof.

The maximum amount included within the Liabilities on account of priacipa! shall not
exceed the sum of an amount. equal to three times the initial face principal amount of the Note
plus the total amount of all advances, disbursements or expenditures made by the Mortgagee to
protect the Collateral and the security interest and lien created hereby.

D.  The Collateral. For purposes of this Mortgage, the term "Collateral” means and
includes all right, title and interest of the Mortgagor, if any, whether now owned or hereafter
acquired, in and to alt of the following:

5102261%8.11 002296 1731C 96380210 4
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()  Real Estate. All of the Jand described on Exhibit A astached herato (the
"Property”), together with all and singular the tenements, rights, easements,
hereditaments, rights of way, privileges, fiberties, appendages and appurtenances
now or hereafter belonging or in anyway appertaining to the Property (including,
without limitation, all rights relating to storm and sanitary sewer, water, gas,
electric, railway and telephone services); all development rights, air rights, water,
water rights, water stock, gas, oil, minerals, coai and uother substances of any
kind or character underlying or relating to the Property; all estate, claim,
demand, right, title or interest of the Mortgsgor in and to any street, road,
highway, or alley (vacated or otherwise) adjoining the Property or any part
thereof; all strips and gores belonging, adjacent or pertaining to the Property; and
#ny after-acquired title to any of the foregoing (all of the foregoing is herein
sefirred to collectively as the "Real Estate™),

(i)  Improversents and Fixtures. All buildings, structures, replacements, fumishings,
fixtures, fittizgs and other improvements and property of every kind and character
now or hereairzr located or erected on the Real Estate, together with all building
or construction pateiials, equipment, appliances, machinery, plant equipment,
fittings, apparatus, fixrires and other articles of any kind or nature whatsoever
now or hereafter fourx: op, affixed to or attached to the Real Estate, including
(without limitation) all moors_hoilers, engines and devices for the operation of
pumps, and all heating, electrica:. lighting, power, plumbing, air conditioning,
refrigeration and ventilation equio7iznt (all of the foregoing is herein referred to
collectively as the "[mprovements’;

(i) Persopal Property. All furniture, furniliungs. equipment (including, witiout
limication, telephone and other communicat.ons ~quipment, window cleaning,
building cleaning, monitoring, garbage, air condiiioning, pest control and other
equipment) and all other tangible property of any ¥ind or character now or
hereafter owned or purported to be owned by the Moctgegor and used or useful
in connection with the Real Estate, regardiess of whetiicr )ocated on the Real
Estate or located elsewhere including, without limitation, #il-rights of the
Mortgagor under any lease to furniture, furnishings, fixtures aa? rtner items of
personal property at any time during the term of such lease and ali richts under
and to the escrow accounts, if any, and all interest thercon established and
maintained pursuant 10 Section4.3,1 below (ali of the foregoing is herein referred
to collectively as the "Goods");

(iv)  Intangibles. Al goodwill, trademarks, trade names, service names, service
marks, option rights, Unit purchase contracts (defined below), Earnest Money
Deposits (defined below), books and records and general intangibles of the
Mortgagor relating in any way to all or any part of the Property or the Premises
{defined below) and all accounts, contract rights, deposit accounts, instruments,
chatte] paper, chooses in action, and other rights or claims of the Mortgagor for

$1022618.11 082296 17320 26260110 3

22ZTLLI96




UNOFFICIAL COPY




M e BTN #

I_ - N R

UNOFFICIAL COPY

payment of money to it, for propesty soid or lent by it, for services rendered by
it, for money lent by it, or for advances or deposits made by it, any and ail rights
and claims under policies of insurance, and any and all other intangible property
of the Mortgagor of any and every kind whatsoever (all of the foregoing is herein
referred to collectively as the “[ntangibles™);

Rents. All rents, issues, profits, royalties, avails, income and other benefits
derived or owned by the Mortgagor directly or indirectly from the Premises,
including (without limitation) judgments, settlements or bankruptcy claims for
unpaid rents or damages arising in connection with any rejection of a Lease
(defined below) in bankruptcy as well as rental loss insurance preceeds and claims
+rerefor (all of the foregoing is herein collectively called the “ents");

Leases. - All rights of the Mongagor under all leases, subleases, licenses,
occupancy. agreements, concessions or other arrangements, whether written or
oral, whethv.c now existing or entered into at any time hereafier, whereby any
Person agress (0 pay mongy of any consxderation for the use, possession or
occupancy of, or any estate in, the Premises or any part thereof, and all rents,
income, profits, berefiis, avails, advantages and claims against guarantors under
any thereof (all of the fozegoing, as each of the same may be amended and
modified from time to time, ic herein referred to collectively as the "Leases”):

Plans. All rights of the Mortgago:, if any, to plans and specifications, designs,
drawings and other matters preparcZ for or in connection with or relating to the
Premises, including but not limited to t# Plans and Specifications described in
the Development Criteria (all of the {ciegoing, as each of the same may be
amended and modified from time to time. is herein collectively calied the

"Plans");

Contracts for Services. All rights of the Mortgagor, .f anv, under any contracts
executed by the Morigagor with any vendor or provider f goods or services for
or in connection with any development of or constructioa vidartaken on, or
services performed or to be performed in connection with, the Real Estate,
including any architect’s contract, any general or prime constructior: contract, any
contract with a contractor or materialman, and any manegement agvecment (all
of the foregoing, as each of the same may be amended and modified from time
to time, is herein referred to coliectively as the "Contracts for Services”);

Contracts for Sale or Finapcing. All rights of the Mortgagor, if any, as seller
under any agreement, contract, understand'ng or arrangement pursuant to which

any person agrees o pay or disburse any roney for the purchase or acquisition
of all or a portion of «he Collateral or aay part thereof and all rights of the
Mortgagor as borrower under any contract or agreement pursuant to which any
person agrees to lend, disburse, advance or pay any money to or for the account

§1023616.11 082296 1733C 96260310 4
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or benefit of the Mortgagor on the security of all or any portion of or estate or
interest in the Property or the Premises (ali of the foregoing, as each of the same
may be amended and modified from time to time, is herein referred to
collectively as the "Sale Contracts”) and any and il payments and deposits by
purchasers pursuant to the Sale Contracts; and

(x)  Other Property. All other property or rights of the Mortgagor of any kind or
character related in any way, directly or indirectly, to all or any part of or

interest or estate in the Real Estate or the Improvements, and all proceeds
(including insurance and corxlemnation proceeds) and products of any of the
foregoing. (Al of the Real Estate and the Improvements, and any other
Collateral which is real estate under applicable law, is sometimes referred to
~oilectively herein as the "Prejnises”).

GFANT

NOW THEREFORE, for and in corsideration of the premises and the Mortgagee's
conveying the Property to the 'ortgagor, and for other good and valuable consideration the
receipt and sufficiency of whicli-37¢ hereby :cknowledged by the Mortgagor, and in order to
secure the full, timely and proper mayment and performance of each and every one of the
Liabilities,

THE MORTGAGOR HEREBY / MORTGAGES, WARRANTS, CONVEYS,
TRANSFERS AND ASSIGNS TO THE MOXTGAGEE AND ITS SUCCESSORS AND
ASSIGNS FOREVER, AND GRANTS TO THE MURTSGAGEE A CONTINUING SECURITY
INTEREST IN AND TO, ALL OF THE COLLATERAL,

TO HAVE AND TO HOLD the Premises unto the Mortyzgee, its successors and assigus,
forever, hereby expressly waiving and releasing any and all right, Genefit, privilege, advantage
or exemption under and by virtue of any and all siatutes and laws of the State of I[iinois
providing for the exemption of homesteads from sale on execution or ctherwise,

The Mortgagor hereby covenants with and warrants to the Mortgege. and with the
purchaser at any foreclosure sale: that at the execution and delivery hereof it is well seized of
the Premises, and of a good, indefeasible estate therein, in fee simple; that the Collwesal is free
from all encumbrances whatsoever (and any claim of any other person thereto) other than (i) the
lien and security interests of the Construction Mortgage to Grand National Bank (the
"Construction Mortgage") and the othier Construction Loan Documents {as defined in the Note),
(ii) the lien and security interests granied to the Mortgagee herein and pursuant to the other Debt
Documents and (iif) the encumbrances and other matters specifically identified as exceptions to
title on Schedule B of the title insurance policy insuring the lien of this Mortgage in favor of the
Mortgagee, including but not limited to the Declaration of Covenants, the Declaration of
Condominium, and Plat of Condominium (collectively, the "Permitted Exceptions™); that it has
good and lawful right to self, mortgage, encumber and convey the Coliateral to the Mortgagee

S$1022316.31 0822%¢ 1732C 98260010 5

-
g




~ UNOFFICIAL COPY




UNOFFICIAL COPY

£

¥ pursuant to this Mortgage; and that it and its successors and assigns will forever warrant and
¥ defend the Collateral against all claims and demands whatsoever with the exception of the
IL Permitted Exceptions.

i . COVENANTS AND AGREEMENTS

o OF THE MORTGAGOR

Further to secure the payment and performance of the Liabilities, the Mortgagor hereby
covenants, warrants and agrees with the Mortgagee as follows:

1.1 7 Regitals and Grant. The Recitals and Grant set forth above are true and correct
and are incoinorated herein by reference.

1.2 Pavirs.of Liabilities. The Mortgagor agrees that it will pay, or will cause to
be paid, timely and in t'e manner required in the Debt Documents, all amounts due hereunder
and under the Debt Documzuts and all other Liabilities (including fees and charges). Ail sums
payable by the Morgagor *ereunder shall be paid without demand, counterclaim, offset,
deduction or defense. The Mo:tgagor weives all rights now or hereafter conferred by statute
or otherwisc to any such demand, counterclaim, offset, deduction or defense.

1.3 Payment of Taxes. Subject to the provisions of Section 1.19 bereof, the
Mortgagor will pay or cause to be paid when due all taxes and assessments, general or special,
and any and all levies, claims, charges, expirses and liens, ondinary or extraordinary,
governmentai or non-governmental, statutory or vtleiwise, due or to become due, that may be
levied, assessed, made, imposed or charged on or agrinit the Collateral or any property used
in connection therewith. In addition, the Mortgagor will pay hefore due any tax or other charge
on the interest or estate in lands created or represented by this Mortgage or by any of the Debt
Documents, wiiether levied against the Mortgagor or the Mortgas > or otherwise. Upon request
of Mortgapee, Mortgagor will submit to the Mortgagee all receipis snowing payment of all of
such taxes, assessments and charges.

1.4  Maintcpance and Repair. The Mortgagor will:
(a) not abandon the Premises;

(b)  not do or suffer anything to be done which would depreciate or impair the value
of the Collateral or the security of this Morigage;

(¢)  not remove or demolish any of the Improvements;

(@)  pay promptly for all labor and materials for all construction, repairs, demolition
and improvements to or oo the Premises;

5102761611 082298 1732C 96260310 6
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(¢) not make any changes, additions o: alterations to the Premises or the
Improvements except as required by any applicable governmental requirement, as set forth in
the Development Criteria which is incorporated into this Mortgage by this reference (the

"Development Criteria”), or as otherwise approved in writing by Mortgagee;

(D  maintain, preserve and keep the Collateral in good, safe and insurable condition
and in compliance with all applicable laws and ordinances and with the Declaration of Covenants
{defined hercinafter), and repair and promptly make any needfiul and proper repairs,
replacements, renewals, additions or substitutions required by wear, damage, obsolescence or
destruction, all as promptly as possible under the circumstances but in all cases in compliance
with any iizse period provided under applicable requirements of governmental authorities and
insurance undcrwriters and the Declaration of Covenants;

(8) notcommit, suffer, or permit waste of all or any part of the Collateral; and

(h)  maintaiz all grounds and abutting streeis and sidewalks in good and neat order and
repair.

1.5  Sales; Liens. The Martgagor will not:

(8)  Sales: directly or indirecti sell, contract to sell, assign, transfer, lease, convey,
or dispose cf, or permit to be transferred, conveyed or disposed cf, the Collateral or any parnt
thereof or any interest or estate in any thereuf (including »ay conveyance into a trust or any
conveyance of the heneficial interest in any trust thar may hold title to the Premises) or remove
any of the Collateral from the Premises, except that Mortgagor may enter into and perform its
obligations under Sale Contracts (that term being defincd i». Exhibit C attached hereto and made
A part hereof};

(®  Licns: create, suffer or permit to be created or to exict aay mortgage, lien, claim,
security interest, charge, encumbrance or other right or claim of any iird whatsoever (whether
voluntarily or by operation of law) upon the Collateral or any part theceof or any of the Third
Party Agreements (defined hereinbelow), except for liens of current genera’ reai estate taxes not
then due and payable, the Permitted Exceptions and mechanics’ liens being attigratly contested
in good faith and in accordance with the requirements of Sectiop §.19 hereof; ¢«

(¢) Interests in Morgagor: directly or indirectly sell, contract to seil, assign,
transfer, convey or dispose of any interest in the Morigagor or any entity which directly or
indirectly holds an interest in Mortgagor, except as approved in writing by Mortgagee.
Mortgagee's consent to assignments or transfers of interest shall not be withheld provided (i)
such transfer is to a family member primarily for estate planning purposes; ot (ii) such transfer
and prior iransfers or assignments to third parties do not aggregaic more than 49.9% of the
control of Mortgagor or are limited to Mortgagor's economic interests only.

51023616.11 082296 1733C $6360)10 7
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1.6  Delivery of Docuysaents: Access by Morigages.

(a) Delivery of Dociments. The Mongagor will at ali times deliver to the
Mortgagee, promptly after Mortgagor's execution or receipt thereof (whichever occurs first),

either all of its executed originuls (in the case of chattel paper or instrurnents) or (in all other

cases), if requested by Mortgagee, certified copies of all Leases, agreements creating or
evidencing Intangibles, Plans, Contracts for Services, Sale Contracts, all amendments and
supplements thereto, and any other document which is, or which evidences, governs, or creates,
Collateral,

(b). Access by Mortgages. Mortgagez shall have the right to, among other things,

enter onto, iirepect, perform tests (including € nvironmental studies and assessments in connection
with its enforcesieat or preparation to or consideration of enforcing any of its rights or remedies
under the Debt Doc:meats) and investigate the Premises and the Collateral and the Mortgagor’s
books, records and docszients relating thereto; and Mortgagor hereby grants to Mortgagee an
irrevocable license, easemyni and right to enter upon the Premises at any time for the foregoing
purposes. Mortgagee shall irdeprnify, defend and hold harmiess Mortgagor from all claims and
liabilities asserted against Mortyagor as a result of any such entry by Mortgagee or its agents,

1.7 Stamp and Cther Taxey. '« rhe Federal, or any state, county, local, municipal or
other government or any subdivision of any thereof baving jurisdiction, shail levy, assess or
charge any tax {excepting therefrom any iwome tax on the Morgagee's recsipt of interest
payments on the principal portion of the Lisbiities), assessment or imposition upon this
Morigage, any of the other Liabilities, or any of to. other Debt Documents, the interest of the
Mortgagee in the Collatural, or any of the foregoing, cr upon the Mortgagee by reason of or as
holder of any of the foregoing, or shall at any time or times rcguire revenue stamps to be affixed
to this Mortgage or any of the other Debt Documents, the Morgagor shall pay, or cause to be
paid, all such taxes and stamps to or for the Mortgagee as they (xcome due and payable. If any
law or regulation is enacted or adopted permitting, authorizing or re.:iring any tax, assessment
or imposition to be levied, assessed or charged, which law or regulation prohibits the Mortgagor
from paying the tax, assessment, stamp, or imposition to or for the Mortgegee, then such event
shail constitute an Event of Default hereund:r and all sums hereby securzd shall become
immediately due and payable at the option of the Mortgagee.

1.8  Morntgagor’ jijations. Prompily after the execution of this
Mortgage (and in all events before (. 30, 1996), the Mortgagor will commence the

construction of the Project (defined in the Development Criteria), and at all times thereafter the
Mortgagor will diligently prosecute the coastruc:tion and completion of the Project in accordance
with the Development Criteria, The Mortgagor will cause the entire Project to be completed,
lien-free and in compliance with the Plans and Specifications, with ali applicable laws,
ordinances, permits and licenses, with the Development Criteria, with the Declaration of
Covenants, and with all requirements and provisions of this Mortgage, by the Maturity Date
(defined for purposes hereof as defined in the Note). The Mortgagor will perform and comply
with all of the provisions of Development Crit:ria, which is incorporated in and made a part of
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this Mortgage for all purposes. The Mortgagor acknowledges and agrees that the due, timely
and strict performance of its covenants and undertakings set out in this Section 1.8 are an
essential part of the consideration 1o the Mortgagee under the Agreement and that any breach
or failure to perform any of those covenants or undertakings will constitute a material default
by the Mortgagor hereunder.

1.9 igations Relati jon Loan. The Mortgagor will,
for the benefit of the Mongagee, duly. tunely and properly (i) pert'orm all of its obligations and
agreements under the Construction Loan Agreement with Grand National Bank, Niles, Illinois
(the "Corstruction Loan Agreement”) and the Construction Loan Documents, (ii) cause to be
satisfied ail-conditions precedent to its right to receive disbursements of Construction Loan
(defined for purposes hercof as defined in the Note) proceeds, and (iii) pay all indebtedness
arising under iae Construction Loan Documents, all ay provided in and contempiated by the
Construction Loan Decuments. For purposes of this Mortgage, "Construction Loan Documents”
shall mean and inciude the Construction Loan Agreement and all documents and insiructions
which at any time tieate. evidence or secure any indebtedness or other obligation of the
Mortgagor under the Constrorion Loaa Agreement or in respect of the Construction Loan.

1.10  Governmeatal Reguicments.

(8 Compliance With Laws. - Tae Mortgagor will at all times fully comply with, and
cause the Collateral and the use and condition thereof fuily to comply with, all federal, state,
county, muanicipal, local and other governmenal statutes, laws, ordinances, requirements,
regulations, rules, orders and decrees of any 74 whatsoever that apply or relate to the
Mortgagor or the Coliateral or the use or condition twzreof, including, without Jimitation, all
federal, state, county and local laws, environmental, zoring, housing and building laws, all laws
and ordinances relating to handicapped access to the Prem’ses, and ali equal housing laws.

()  Compliance With Permits. The Mortgagor further zgizes that it will observe and
comply with all conditions and requirements necessary to preserve ard extend any and ali rights,
licenses, permits, privileges, franchises and concessions (inciuding, ‘without limitation, those
relating to land use and development, landmark preservation, construction, sc:ess, water rights
and use, noise, environmental pollution and hazardous waste and substzoizs) which are
applicable to the Mortgagor or have been granted for the Collateral or the use rervof.

{c)  Changes in Use: Zoning. Unless required by applicable law, or unless Mortgagee
has otherwise first expressly agreed in writing, the Mortgagor shail not: (i) make or allow any
changes to be made in the nature of the occupancy or use of the Premises or any portion thereof
for which the Premises or such portion was intended at the time this Mortgage was delivered;

or {ii} cause or permit the Property to be used for any purpose other than the construction,
completion, and use cf a 30-unit residential townhome development complying in all respects
with the Development Criteria and the Declaration of Covenants (this clause (ii) is in addition
to, and does not limit the generality or application of, the preceding clause (i)). The Mortgagor
shall not initiate or acquiesce in any change in any zoning or other land use classification now
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or hereafter in effect and affecting the Premises or any part thereof without in each case
obtaining the Mortgagee's prior written consent thereto,

1.1 No Mechanizs’ Liens. Subject to the provisions of Segtion 1,12 hereof, the
Mortgagor will not suffer any mechanic’s, laborer’s, materialmen’s or other similar lien to be
crealed or remain outstanding upon the Premises or any part thereof. In addivion, it is further
expressly made a covenant and condition hereef that the lien of this Mortgage shall extend to
any and all improvements and fixtures now or hereafter on the Premises, prior to any other lien
theseon (other than the lien of the Construction Mortgage) that may be ciaimed by any person,
so that sulsequently accruiing claims for lien on the Premises shall be junior and subordinate 10
this Mortgage. - All contractors, subcontractors, and other parties dealing with the Premises, or
with any partiss iaterested thercin, are hereby required to take notice of the above provisions.
The Mortgagor sgievs 1o promptly deliver to the Mortgagee & copy of any notices that the
Mortgagor receives b r:spect to any pending or threatened lien or the foreclosure thereof.

1.12  Continuing Faepty. The Mortgagor will: (a) pay such fees, taxes and charges,
execute and deliver to Mortgagee for recordation and filing (at the Mortgagor’s expense) such
financing statements and nther cacuments, obtain such acknowledgements or consents, notify
such obligors or providers of servicos 424 materials, and do all such other acts and things es the
Mortgagee may from time to time requcs’ to establish and maintain a valid prior and perfected
lien on and security interest in the Coliateral (subject only to the Permitted Exceptions) and a
valid first perfected security interest in the Proceeds Escrow and all property held therein
(subject to no sxceptions); and (b) keep all tangi%= Collateral on the Real Estate except as the
Mortgagee may otherwise consent in writing.

1.13  Utilities. The Mortgagor will pay or cause to b paid al utility charges incurred
in connection with the Collateral promptly when due and mointzin al} utility services available
for use at the Premises.

1.14 ‘[hird Partr Agreements. Except as otherwise deemed pradent by Mortgagor in
the ordinary course of business exercising its commercially reasonable judpincat:

(a)  Performap:e of Qbligations. The Mortgagor will, for the ‘oznefit of the
Mortgagee, fuily and promptly keep, observe, perform and satisfy each obligation, zondition,
covenant, and agreement of the Mortgsgor or imposed on it, or applicable to the Property or the
Premises, under any Third Party Agreement, and satisfy or cause to be satisfied all conditions
applicable to the Mortgagor thereunder, sc that no default will ever occur thereunder and so that
the persons (other than the Mortgagor) obligated thercon shall be and remain at all times
obligated to perform for the benefit of the Mortgagor and the Mortgagee. The Mortgagor will
not permit to exist any condition, event or fact which could allow or serve as a basis or
justification for any sucl person to avoid or be excused from any such performance. The
Mortgagor shall promptly deliver 10 the Mortgagee copies of any demands for performance or
notices of defauit sent or received by the Mortgagor in connection with any Third Party
Agreement and will allow the Morigages, at the Mortgagor's cost and expeuse, the right (but
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the Mortgagee will not have any obligation) 10 cure any such default. For purposes hereof,

"Third Pady Agreements” shall mean ail agreements between the Mortgagor relating to the
Project, the Collateral or the Liabiiities, including, witheut iimitation, all reciprocal easement
agreements and covenants, conditions and restrictions affecting the Premises, the Declaration of
Covenants, the Sale Contracts, Contracts for Services, the Intangibles and any other document
imposing an obligation, covenant or restriction agsinst the Collateral or Mortgagor.

(b)  Enforceability. In addition, the Mortgagor wili enforce, at its expense, each and
cvery obligation. of the pasties (other than the Mortgagor) under the Third Party Agreements.
- Withor< the prior written consent of the Mortgagee, the Mortgagor shall not (i) collect the
proceeds of any Intangibles more than 30 days before the same shall be due and payable; (ii)
modify, ameni - cancel or terminatz any of the Third Party Agreements, or (iii) in any other
manner impair M;ratgagee’s rights o interests with respect to the Third Party Agreements or the
Leases or the Renis.

1.15  Assignmept 0y Leases ang

(@  Assignment: License. In addition to, and without limiting the application or
generality of, all other provisions in iz Agreement having similar purpose or effect, Mortgagor
irrevocably, absolutely and unconditionally assigns and transfers to Mortgagee all of Mortgagor's
right, title and interest (but not any obligaiions or liabilities) in, to and under ail Leases now
existing or hereafter entered into, and all of the P.eais, whether now due, past due, or to become
due, and including all prepaid rents and securii; Geposits, the Sale Contracts and proceeds
thereof (the "Sales Proceeds") and all other amounts due with respect to any of the other
Collateral. Mortgagee shall hold and aprly all suchi Leaszs, Rents, Szle Contracts, Earnest
Money Deposits and Sales Proceeds, in payment or reimburvemet of the Liabilities and all other
sums payable under this Morigage and the Debt Documents. 30 'ng as nc Event of Default or
Unmatured Default has occurred and remains uncured, the Morigzaor shall have & license to
collect and receive all Rents, Sales JProceeds and other amount in accoidance with the terms of
the Note. Morigagor shall hold any Rents and Sales Proceeds received under the foregoing
license in trust for the benefit of Mortgagee and shall deposit such Rents and S4ies Proceeds in
the Frocecds Escrow Agreement (defined for purposes of this Mortgage as defi:ied in the Note),
for application as provided in the Note. Distributions of such Rents and Salte Proceeds to
Mortgagor shall only be made in accordance with the provisions of the Note. - Upon the
occurrence of an Unmatured Default or an Event of Default, Mortgagor's right to coilect and
teceive the Rents and Sales Proceeds under the foregoing license shall automatically be revoked
without regard to the adequecy of Mortgagee's security hereunder and without notice to or
demand upon the Mortgagor. Thercafter, Mortgagee shall have the sole right, with or without
taking possession of the Premises, to collect and hold (or apply to the Liabilities) ali Rents and
Sales Proceeds. This is an absolute assignment and not an assignment for security only.

(b  Morgagee-in-Possession. It is understood and agreed that neither the foregoing
assigament to the Mortgagee nor the exercise by the Mortgagee of any of its rights or remedies
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under Artigle [I] hereof shall be decmed to make the Mortgagee a8 "mortgagee-in-possession” or
otherwise responsible or liable in any manner with respect to the Colfateral or the use,
occupancy, enjoyment of any portion thereof, unless and until the Morigagee, in person or by
agent, assumes actua! possession thereof. The appointment of a receiver for the Collaterul by
any court at the request of the Mortgagee or by agreement with the Mortgagor, or the entering
into possession of any part of the Collateral by such receiver, shall not be deemed to make the
Mortgagee a mortgage-in-possession or otherwise responsibie or liable in any manner with
respect to the Collaters] or the use, occupancy, enjoyment or operation of all or apy portion
thereof.

()~ Notice 1o Tepants aud Coniract Purchasers, Upon the occurrence of any Event
of Default or-#uy Unmatured Default, this Mortgage shall constitute a direction to and full

authority to eucli '¢ssee under any Leases, each guarantor of any of the Leases, each purchaser
under a Contract tor Suie and any other person obligated unde: any of the Collateral to pay all
Rents and Siles Proces<s and other amounts to the Mortgagee without proof of the Event of
Defauit or Unmatured Defav't zslied upen. The Mortgagor hereby irrevocably authorizes each
such person to rely upon aid comply with any notice or demand by the Mortgagee for the
payment to the Moxtgagee of any Rents and Sales Proceeds and other amouats due or to become
due under such documents.

(@  Application of Rents apd Sale: Froceeds: Future Assurance. The Mortgagor shall
apply the Rents and Sales Proceeds and otheia7aounts solely and exclusively to the payment of

all necessary and reasonable operating costs and rxpenses of the Collateral, debt service on the
Construction Loan and the Liabilities, and otherwize ‘r compliance with the provisions of the
Debt Documents. The Mortgagor shall at any time or /rom time to time, upon request of the
Montgagee, transfer and assign to the Mortgagee in such fonn as may be satisfactory to the
Mortgagee, the Mortgagor's interest in any of the Leases oy Szie Contracts.

(¢)  Assignment by Mortgagee. The Mortgagee shall kive the right to assign the
Mortgagee's right, title and interest in any Leases to any subsequent holder of this Mortgage or
any participating interest therein or fo any person acquiring title to all or any part of the
Collateral through foreclosure, deed-in-lieu or otherwise. Any subsequent asumace shall have
all the rights and powers herein provided to the Mortgagee.

() Remedies. Without limiting the remedies contained in Article {11, upon the
occurrence of any Event of Default, the Mortgagee shall have the right to execute new leases
of any part of the Collateral, inchiding leases that extend beyond the term of this Mortgage. At
any time after the occurrence of an Event of Default, the Morigagee shall have the authority,

as the Morigagor's attorney-in-fact, such authority being coupled with an interest and
irrevocable, to sign the name of the Mortgagor and to bind the Mortgagor on all papers and
documents relting to the operation, leasing and maintenance of the Coliateral.

1.16 The Mongagee’s Performance of Mortgagor's Qbligations. If the Mongagor
fails to pay or perform any of its obligations herein contained (including, without limitation,
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payment of expenses of foreclosure and court costs), the Mortgagee may (but need not), as agent
or attorney-in-fact of the Mortgagor, after the expiration of any applicable notice or cure period
(except in the case of an emergency affecting the Premises or the lien or priority of this
Mortgage, in which case no notice or cure period shall be applicable), make any payment or
perform (or cause to be performed) any obligation of the Mortgagor hereunder, in any form and
mannzr deemed expedient by the Mortgagee, and any amount so paid or expended (plus
reasunable compensation to the Morigagee for its out-of-pocket and other expenses for each
matter for which it acts under this Mortgage), with interest thereon at the Default Interest Rate
(as defined in the Note), shall be added to the principal debt hereby secured and shall be repaid
to the Mortgagee upon demand.

By ‘way of illustration and not in limitation of the foregoing, the Mortgagee may (but
need not) do 2l cr any of the following: (a) make payments of principal or interest or other
amounts on account »f the Construction Loan Documents or any other lien, encumbrance or
charge on any of the Collateral; (b) complete construction of the Project; (c) make repairs;
{d) collect rents; {e) eiuer irto Saics Contracts, seil and convey Units and collect Sales Proceeds;
(f) prosecute collection of e Collateral or proceeds thereof, (g) purchase, discharge,
compromise or settle any tax lier, or any other lien, encumbrance, suit, proceeding, title or claim
thereof; (h) contest any tax or asscssment; and (i) redeem from any tax sale or forfeiture
affecting the Premises or any easemeat benefitting the Premises.

In making any payment or securing an) performance relating to any obligation of the
Montgagor under this Mortgage, the Mortgage:; shall, absent manifest error or bad faith, be the
sole judge of the legality, validity and amount of eny lien or encumbrance and of all other
matiers necessary to be determined in satisfaction thurinf. No such action of the Mortgagee
shall ever be considered as a waiver of any right accmirg 0 it on account of the cccurrence of
any matter which constitutes an Event of Default,

1.17 Subrogation Rights. To the extent that any amouri iereafter paid or disbursed
by the Mortgagee hereunder or under the other Debt Documents is v.sed, directly or indirecily,
to pay off, satisfy or discharge, in whole or in part, any outstandiny lien, charge or prior
encumbrance against the Collateral or any part thereof, then as additiona! se.vrity hereunder,
Mortgagee shall be subrogated to any and all rights, superior titles and liens oviied or claimed
by any owner or holder of such outstanding liens, charges and prior encumbrarces, however
remote and irrespective of whether said liens, charges or encumbrances have been tcleased of
record by the holder thereof upon payment.

1.18  Taxes. Assessments and Insurance. Mortgagor covenants and agrees to pay the
taxes, assessments and insurance obligations pertaining to the Property when due (and before the
same become past-due or delinquent) or prior thereto until the Liabilities have been paid and
satisfied in full and this Mortgage has been released of record.

1.19 Morngagor's Right to Coptest. Mortgagos may contest or object to the legal

validity or amount of any tax or aay mechanics’ or materialmen’s lien on the Premises on and
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subject to the following conditions: (i) no Event of Default has occurred and remains uncured;
(ii) after having given Mortgages at least five business days' prior written notice of its intention
to institute such proceedings, Mortgagor shall in good faith bave instituted appropriate legal
proceedings with respect thereto, the pendercy of which shal! have the legal effect of staying
the effectiveness and enforcement of such taxes or lien (as the case may be) and any and all
other remedies relating thereto which may affect the Premises or the title thereto, and Mortgagor
shall at all times thereafter prosecute such procecdings diligently and in good faith to
completion; and (iii Mortgagor shall either (A) have duly paid the full amount of the tax or lien
under protest or (B) have fully borded over or titie-insured over such tax or lien tc Morgagee’s
full satisfaction (such bomd or title insurance endorsement to affirmatively cover costs of
defense).

1.20 ‘fioessnge.
(@ Insurance Paquirements. Mortgagor shail, at its sole cost and expense, insure and

keep insured the Collateral ajainst such perils and hazards, and in such amounts and with such
limits, as Mortgagee may from time io time require, and, in any event, inciuding at ieast the
following:

(i  AllRisk. Insurance again«r foss to the Collateral on an "All Risk” policy form,
covering such risks as Morigzgce may reasonably require, including insurance
covering the cost of demolition of undamaged portions of any portion of the
Collateral when required by <cde or ordinance, the increased cost of
reconstruction to confurm with then-carrent (at the time of the restoration) code
or ordinance requirements and the cosi ¢ Jebris removal. Such policies shall be
in amounts equal to the full replacement cost 0f the Collateral (other than the land
component thereof), including the foundation and xnderground pipes, all fixtures,
equipment, and personal property on and off site, ard Mortgagor’s interest in any
tenant’s improvements. Such policies shall also conéeip 2 100% co-insurance
clause with an agreed amount endorsemient (with such ‘wnount to include the
replacement cost of the foundation and any urderground pires) and deductibles
which are in amounts acceptable to Mortgagee.

(i) Flood. Insurance against ioss or damage by flood or mud slide iz sompliance
with the Flood Disaster Protection Act of 1973, as amended from time to time,

if the Collateral is now, or at any time while any of Mongagor’s obligations

hereunder or under the other Debt Documents remain unpaid or unperformed
shall be, situated in any area which an appropriate governmental authority
designates as a special flood hazard area, in amounts equal to the full replacement
value of all above-grade structures.

(iii)  Public Liability. Comprehensive broad-form commercial general public liability

insurance, on an "occurrence” basis, against death, bodily or personal injury and
property damage arising at, upon or in connection with the Collateral. Such
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policy shall list Mortgagee as @ named insured, shall designate thereon the
location of the Collateral, and shall have such desluctible (which shall in no event
exceed $25,000.00) and such limits but in no event less than $2,000,000.00 per
person and $5,000,000.00 per occurrence {including coverage under any excess
"umbretla” policy) as Mortgagee may reasonably require,

(iv)  Other Insurance. Al other insurance as is reascnable and customary in the
prudent operation of a business like Mortgagor's and the ownership of propertics
like the Collaterni, and such other insurance relating to the Collatera! and the use
and operation thercof or to the Mortgagee's business or activities as Mortgagee
may, from time to time, reasonably require.

() -~ Prlicy Requirements. All insurance shall: () be carried in companies with a
Best’s rating of A/X Gt better, or atherwise acceptable to Mortgages; (b) be in form and content
acceptable to Mortgagee: (c) provide not less than thirty (30) days’ advance written natice to
Mortgagee before any carcillation, adverse material modification or notice of non-renewal;
{d) to the extent that deductin’es or limits are not otherwise specified herein, contain deductibles
and limits whick are in amouits ucceptable to Morigagee; and (¢) name Mortgagee as an
additional named insured.

All physical damage and rental cr business interruption policies and renewals shatl also
contain: {a) a standard moitgage clause niming Mortgagee as mortgagee, which clause shall
expressly state that any breach of any conditica ur warranty by Mortgagor shall not prejudice
the rights of Mongagee under such insurance; s (b) a loss payable clause in favor of
Mortgagee. No additional parties, other than the morigsyee under the Construction Loan, shall
appear in the mortgagee or loss payable provisions withut Mortgagee's prior writien corsent.
All centificates of insurance and "blanket” insurance policie: shal! reference the specific project
being covered by name and address. In the event of the forcclosure of the Mortgage or any
other transfer of title to the Collateral in full or partial satisfaction ¢f 6~ Indebtedness, all rights,
title and inlerest of Mortgagor in and to all insurance policies and rencws!s thereof then in force
and all claims and proceeds thereunder shall pass to the purchaser or gruiter

(¢)  Delivery of Policies. Any notics pertaining to insurance requir<! pursuant to
this Section 1,20 shali be given in the manner provided for notices in this Agenent. The
insurance shall be evidenced by certificates of insurance. Mortgagor shall deliver to the
Mortgagee on request originals of ail policies (or certificates evidencing the same), marked
"paid”; in addition, Morigagor shall deliver to Mortgagee, not {ater than fiftcen (15) days before
the expiration date for any policy of insurance, certificates of continuing coverage together with
paid receipts and such other evidence of the continuing coverage as Mortgagee may request,
If Mortgagee has not received satisfactory evidence of such renewal or substitute insurance in
the time herein specified, Mortgagee shafl have the right (but no obligation) to purchase such
insurance for Mortgagee's interest only, Any amounts 30 disbursed by Mortgagee pursuant to
this Section 1 20(c) shall be a part of the debt secured by the Morigage and shall bear interest
at the Default Interest Rate as provided in the Note. Nothing contained in this Jection 1.20(c)
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shall require Mongagee to incur any expense or take any action hereunder, and inaction by
Montgagee shall never be considered a waiver of any right accruing to Mortgagee on account
of this Section 1.20(c). Within two business days after Mortgagor's receipt thereof, Mortgagor
shull deliver to Mortgagee a complete and true copy of each notice or demand pertaining in any
wiy to any insurance which is given or renewed by Mortgagor.

{d)  Notice of Casuslty. Mortgagor shall give to Mortgagee immediate notice of any
damage to or loss occurring on or with respest 1o the Collateral.

e}  Settlement of Claim. In case of loss covered by any policy of insurance, but
subject to v rights of the Construction Lender, Mortgagee is hereby irrevocably authorized to
adjust, cotiet znd compromise, in its discretion, but subject to the approval of Mortgagor which
shall not be vzresronably withbeld, conditioned or delayed, ali claims thereunder. In the event
of any adjustment, collection and compromise by Mortgagee, Mortgagor covenants to sign upon
demand, or Mortgagce nay sign or endorse on Mortgagor’s behalf, all necessary proofs of loss,
receipts, releases and othcr papers required by the insurance companies to be signed by
Mortgagor. Mortgagee may deduct from such insurance proceeds any expenses incurred by
Maortgagee in the collection and settlement thereof, including attorneys' and adjustors’ fees and
charges.

Nothing contained in this Mortg: ge or any of the other Debt Documenis shall create any
responsibility or obligation on the Mortgag=e to collect any amounts owing on any insurance
policy, to rebuild or replace any damaged or desroyed Collateral or to perform any other act
hereunder. The Mortgagee shall not by the 520t of approving, disapproving, accepting,
preventing, obtaining or failing to obtain any insurarcz, incur any liability for or with respect
to the amount of insurance carried, the form or legal sufficiency of insurance coniracts, solvency
of insurance companies, or payment or defense of lawsuits, ond ke Mortgagor hereby expressly
assumes full responsibility therefor and all liability, if any, with o:spect thereto.

()  Application of Property Insurance Procesds. Subject (5 the provisions of the

immediately following grammatical paragraph, and to the terms of iae Tonstruction Loan
Documents, any insurance proceeds received by Mortgagor or Mortgagee unZer any policy of
insurance shall be applied, at the option of the Morigagee, toward prepayment or (eanbursement
of the Indebtedness and any other amounts evidenced or secured by the Debt Cocrments, in
accordance with the terms of the Proceeds Escrow Agreement or to the rebuilding or repairing
of the Collateral so damaged or destroyed, as the Mortgagee in its sole and unreviewable
discretion may elect. Mortgagee's election 6 apply such insurance proceeds to the Indebtedness
and other amounts evidenced or secured by the Debt Documents shall not relieve the Morigagor

of the duty to rebuild or repair,

Notwithstanding the foregoing, following the release of the Construction Lender’s lien,
the Mortgagee shall consent to the application of any proceeds of said insurance to the
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7 restoration of the Collateral so damaged if and only if Mortgagor fuifills all of the following
) conditions not expressly waived in writing at that time by Mortgagee:
%
i
£

(i)  that no Event of Default or Unmamred Defauit has occurred and is uncured
{other than default which arises as a result of the applicable damage or
destruction);

(i)  the insurance proceeds shall be sufficient, in Mortgagee's sole judgment, to fully
restore and rebuild the Collateral free and clear of ail liens except the lien of the
Construction Loan, this Mortgage and the Permitted Exceptions, or in the event
that such proceeds are in Morigagee's sole judgment insufficient fully to restore
and rebuild the Collateral, then Mortgagor shall have deposited the shortfall

v«th Mortgagee or in an account approved by Mortgagee;

any ard-all monies which are made available for restoration and rebuilding
hereunder sball be disbursed substantially in accordance with the disbursement
procedures for advances of Construction Loan proceeds under the Construction
Loan Agreement (Lut, for {hwse purposes, treating the Mortgagee as though it
were the Constructic, Lender therein) including, if requested by Mortgagee, a
requirement that the-sZorigagee be given monthly lien waivers and title
insurance date-downs, or ip-any other manner approvid by Mortgagee;

the construction and completivs #{ restoration and rebuilding of the Collateral
can, in Mortgagor’s commercially :essonable judgment, be compieted--and is
in fact completed—-by the date which s the earlier of six (6) months prior to
Stated Maturity and twelve (12) montus aftzi the occurrence of the casualty;

the construction and completion of restoration i rebuilding of the Collateral
ts carried out and completed in accordance with the Pizas and Specifications, the
Design Criteria, and all other requirements and provisions of this Morigage
applicable to the Project;

Mortgagee and (if the Construction Loan has not theretoforc be=a paid and
satisfied) the Construction Lender shall have approved all gencmel or prime
contractors and all subcontractors, and the general contract or contracts the
Morigagor proposes to enter into with respect o the restoration and rebuilding,
which approval shall not be unreasonably withheld or delayed; and

1.21 Eminent Domain.

{8)  Notice of Condemnation. Mortgagor shall give to Mortgagee immediate notice
of any actual or proposed taking of alt or any portion of Collateral or the institution of any
proceedings the effect of which is to achieve a taking of all or any portion of any Collateral by
condemnation or the power of eminent domain.
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(b)  Settlement of Claim. In case the Collateral, or any part or interest in any
thereof, is taken by condemnition or the power of eminent domain, subject to the rights of the
Construction Lender, if any, tIe Mortgagee is hereby irrevocably empowered, but any settlement
shall be subject to the approvi | of the Mortgagor, which shall not be unreasonably withheld, to
collect and receive all compensation and awards of any kind whatsoever (referred to collectively
herein as "Condemnation Aw irds") which may be paid for any property taken or for damages
to any property not taken (all of which the Mortgagor hereby assigns to the Mortgages) to be
applied in accordance with th: terms of the Proceeds Escrow Agreement. In the event of any
adjustment, collection and ¢ mpromise by Mortgagee, Mortgagor covenants to sign upon
demand, ~f Mortgagee may sign or endorse on Mortgagor's behalf, all necessary proofs of loss,
receipts, relzases and other papers required by the condemning authority to be signed by
Mortgagor. Mrrigagee may (educt from any Condemnation Awards, any expenses incurred by
Mortgages in tiie «cllection aid settlement thereof, including attorneys’ and adjusters’ fees and

charges.

(¢)  Applicatior of Condemnation Awards. All Condemnation Awards so received
shall be forthwith applied oy the Mortgagee, as it may elect in its sol¢ and unreviewable
discretion, to the payment or reiinbursement of the Indebtedness or the other amounts evidenced
or securcd by the Debt Documents, o7 to the repair and restoration of any property not 5o taken
or damaged. No election made by b Mortgagee under this Section 1,21 shall relieve the
Mortgagor of the duty to repair and restcre.

oot~ . R

T NI

-

-
r

Nothing contained in this Agreement sks!l create or result in the imposition of any
responsibility or obligation of Mortgagee to collev! 4%y amounts owing on account of any such
condemnation or proceedings relating to the Collatera’, %o rebuild or replace any damaged or
destroyed property or to perform any other act.

1.22  Construction Loan Documents; Reporting:

()  Mortgagee covenants o use all proceeds from the Construction Loan
("Construction Loan Proceeds”), and Net Sale Proceeds deposited tu thz Proceeds Escrow
Account solely to pay costs of the ownership of the Property and the constrution, marketing,
and sale of the Froject and constituent units thereof except as may be otherwise permitted in the
Proceeds Escrow Agreement.

()  Mongagor shall deliver to Morigagee complete copies of the following: (1) ail
documents and writings of any kind whatsoever that Mortgagor delivers or causes to be delivered
to Construction Lender (including, without limitation, all environmental, engineering, property,
sales, financial and other reports, certificates, draw requests and supporting documentation)
simultaneously with its submission thereof to the Construction Lender; and, (2) ali documents
and writings of any kind whatsoever (including, without limitation, notices of Joan imbalances
or loan defaults) it receives from the Construction Lender, within two days of its receipt thereof.

£1032616.11 082296 1733C 98260310 18
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(c)  In addition to the foregoing, and regardless of whether the Construction Loan
has then been paid or satisfied, Mortgagor shall deliver to Mortgagee, promptly on the
Mortgagee’s request therefor, such reports relating to the Mongagor, its financial condition, the
Collateral or its conditio, the Project, the leasing or sale of component units or other parts of
the Premises, or other matters related to the interests or concerns of Mortgagee, as the
Mortgagee may request from time to time.

1.23  Environrgental Reguirements. Except for Hazardous Material (a) contained in
products used by Mortgagor in de minimis quantities for ordinary cleaning and office purposes,
or {b) used in accordance with applicable law, Mortgagor shali ot permit or cause any party
to bring sy Hazardous Material upon the Premises or transport, store, use, generate,
manufacture or release any flazardous Maserial in or about the Premises without Mortgagec's
prior written cans2nt. Mortgagor, at its sole cost and expense, shall operate its business in the
Premises in strict compliance with all Environtnental Requirements and shall remediate in a
manner satisfactory te Mortgagee any Hazardous Materials reieased on or from the Project by
Mortgagor, its agents, cmplovees, contractors, subtenants or invitees. The term "Environmental
Requirements" means all appticable present and futre statutes, regulations, ordinances, rules,
codes, judgments, orders or oth.r similar enactments of any governmental authority or agency
regulating or relating to health, selety, or envitenmental conditions on, under, or about the
Premises or the environment, inclugrsg without limitation, the fotlowing: the Comprehensive
Environmental Response, Compensatica and Liability Act; the Resource Conservation and
Recovery Act; and all state and local couaterpants thereto, and any regulations or policies
promulgated or issued thereunder. The term “Hazardous Materials” means and includes any
substance, material, waste, pollutant, or contamias:# listed or defined as hazardous or toxic,
under any Environmental Requirements, asbestos an” cetroleum, including crude oil or any
fraction thereof, natural gas, or synthetic gas usabie for fi.=! (or mixtures of natural gas and such
synthetic gas).

Morgagor shall indemnify, defend, and hold Medipagee harmless from and
against any and all fosses (including, without limitation, diminution 11 value of the Premises or
the Project), claims, demands, actions, suits, damages (including, without limitation, punitive
damages), expenses (including, without limitation, remediation, removal, repair, corrective
action, or cleanup expenses), and costs (including, without limitation, actual a*.orneys’ fees,
consultant fees or expert fees and including, without limitation, removal or manag ment of any
asbestos brought into the Premises or disturbed in breach of the requirements of tlis Section
1.23, regardiess of whether such removal or management is required by law) which are brought
or recoverable against, or suffered or incurred by Mortgagee as a result of any release of
Hazardous Materials for which Mortgagor is obligated to remediate as provided above or any
other breach of the requirements under this Section 1.23 by Mortgagor, its agents, employees,
contractors, subtenants, assignees or invitees, regardiess of whether Mortgagor had knowledge
of such noncompliance. The obligations of Mortgagor under this Section 1.23 shall survive any
termination of this Mortgage.

S1022616.1% 002398 173IC 93260210
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Mortgagee shall have access to, and a right to perform inspections and tess of,
the Premises to deiermine Mortgagor’s compliance with Environmental Requirements, its
obligations under this Section 1.23, or the environmental condition of the Premises, Access
shall be granted to Mortgagee upon Mortgagee's prior notice to Mortgagor and at such times so
8s to minimize, so far as may be reasonable under the circumstences, any disturbance to
Mortgagor’s operations. Such inspections and tests shall be conducted at Mortgagee’s expense,
unless such inspectiong or tasts reveal that Mortgagor has not complied with any Environmental
Requirement, in which case Mortgagor shall reimburse Mortgagee for the reasonable cost of
such inspection ani tests, Mortgagee’s receipt of or satisfaction with any environmental
assessmeut in no way waives any rights that Mortgagee holds against Mortgagor., Morigagee
shall indem:iify, defend and hold harmless Mortgagor from all claims and liabilities asserted
against Morigzgor as a result of any such entry by Mortgagee or its agents,

0. DEEAVLI

2.1  Events of Tefault. Each and any one of the foliowing shall constitute an event
of default (an "Event of Defaglt™ hersunder:

2.1.1 Debt Documenis. {2 occurrence of an event of default under the Note or any
of the other Debt Documents; or

2.1.2 Provisions of this Mortgage. Non-compliance by the Mortgagor with, or failure
by the Mortgagor to perform, any agreement, crvznant, undertaking or requirement contained
in this Mortgage (other than a matter which consutiees an Event of Default under any provision
of this Section 2.1 other than this subsection 2.1.2) aw' continuance of such non-compliance or
failure for five days after written notice from Mortgagee with respect to the payment of any
amount required to be paid under this Mortgage or for thity Juys afier notice thereof to the
Mortgagor from the Montgagee with respect o all other such matieis (provided, however, in the
case only of such non-monetary matter, if any, which cannot, wita Ziligence, be cured within
such thirty-day period, then so long as Mortgagor at all times diligently rwsues a cure for such
default, Mortgagor shall have an additional 60 days after the expiration uf th2-nitial thirty days
within which to curc such default); or

2.1.3 Sales and Liens. Subject to the Intercreditor Agreement, a breach by the
Mortgagor of any of the provisions, or nonperformance by the Morigagor of 2ay of its
cbligations, under Section 1.5 of this Mortguge (there being no notice or cure period available
with respect to such matters); or

2.1.4 Bankruptcy, Insolvency, Death. Mortgagor, or any other obligor under or with
respect 1o any of the Debt Documenis (including, without limitation, guarantor, indemnitor or
other obligor under any guaranty of completion, environmental indemnity agreement, or other
guaranty or indemnity agresment), shall: (i) make a gencral assignment for the benefit of
creditors; (ii) commence any case, proceeding or other action seeking to have an order for relief
entered on its behalf as a debtor or to adjudicate it a bankrupt or insolvent, or seeking
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reorganization, arrangement, adjustment, liquidation, dissolution or composition of it or its debts
or seeking appointment of a receiver, trustee, custodian or other simifar official for it or for all
or of any substantial part of its prope-ty (collectively a "proceeding for relief"); (iii) become the
subject of any proceeding for relief which is not dismissed within 60 days of its initial filing or
eniry; or (iv) die or suffer a legal disability (if such obligor is an irdividual) or be dissolved or
otherwise fail to maintain its legal existence unless, with respect to the death, insolvency, or
bankruptcy of any or all individual obligor{s), Mortgagor establishes to Mortgagee’s sole
satisfaction within 30 days thercof that present or additional collateral posted by Mortgagor
including the net market value of the project is adequate to fully secure an amount equal to
$500,000 less amounts previously paid to Mortgagee pursuant to the Note; or

2.155) Construction Loan Default. Any event of default (as defined in such .

Construction Loza Document) under any of the Construction Loan Documents; or

2.1.6 SalesContracts. Any default by Mortgagor under any Sales Contract and such
Sales Contract is terminates nrovided Mortgagor (i) does not resell such unit within 90 days; or
(i) suffers out of pocket daruages to the applicable unit Buyer which are not satisfied by &
source other than the Proceeds scrow Account; or

2.1.7 Qther. Any event or nanpeoning which any provision of this Mortgage other than
this Section 2.1 declares to be an Even: >t Default,

22  Unmatured Default. For all jurposes of this Mortgage, "Unmaiured Default
" means an event or occurrence which, with the givinz of notice or the passage of time or both,
would constitute an Event of Default.

m REMEDIES

3.1  Acceleration. Upon the occurrence of sny Ever: of Default, all of the
Liabilities, together with intcrest thereon at the Default Interest Rate, she!l immediately become
due and payable it full at the option of the Mortgagee.

3.2  Remedies Cumulative. No remedy or right of the Morigagee hereander or under
any of the Debt Documents, or otherwise available under epplicable law or in equity. shall be
exclusive of any other right or remedy, but each such remady or right shall be in sddition to
every other remedy or right now or hereafter existing under any such document or under
applicable law or in equity. No delay in the exercise of, or omissicn to exercise, any remedy
or right accruing on any Event of Default shall impair any such remedy or right or be construed
to be a waiver of any such Event of Default or an acquitscence therein, nor shall it affect any
subsequent Event of Default of the same or a different natre. Every such remedy or right may
be exerzised concurrently or independently, and when and as often as may be deemed expedient
by the Mortgages. All abligations of the Morigagor, and all rights, powers and remedies of the
Mortgagee, expressed herein shall be in addition to, and not in limitation of, those provided by
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law or in equity or in any of the Debt Documents or any other written agreement or instrument
relating to any of the Liabilities or any security therefor.

3.3 Poreclosure: Receiver.

(8)  Foreclosure. Upon the occurrence of any Event of Default, the Mortgagee shall
have the right immediateiy, at any time or from time to time thereafter, to foreclose this
Mortgage.

{)  Peceiver; Montgagee-in-Possession. Upon the filing by Mortgagee of any
complaint for foreclosure, for the appointment of a receiver, or any other remedy or relief, the
court in whick ruch complaint is filed shall, upon application of the Mortgagee or at any time
thereafter, eitaer ncfore or after foreclosure sate, and without notice to the Mortgagor or to any
party claiming unde: tr: Mortgagor and without regard to the solvency or insolvency at the time
of such application ol 7.y person then liable for the payment of any of the Liabilities, without
regard (o the then value of the Premises or whether the same shall then be occupied, in whole
or in part, as a homestead, 0y the owner of the equity of redemption, without regard to the
adequacy of the security for the Liabilities, and without regarding any bond irom the Mortgagor,
appoint a receiver for the benefit 0. %2 Mortgagee, or permit the Mortgagee to be a mortgagee-
in-possession, with power to take posezesion, charge, and control of the Premises, to Jease the
same, to keep the buildings thereon insured #z2 in good repair, to contract to selt and to sell and
convey Units or other constituent parts of the Premises, and to collect all Rents during the
pendency of such foreclosure suit, and, in c2or of foreclosure sale, during any period of
redemption.

(c)  Powers of Receiver and Mopgagee. The-court may, from time to time,
authorize said receiver or the Mortgagee, as mortgagee-in-possession, to apply the net amounts
remaining in its hands, after deducting reasonable compensation for itself and its counsel as
allowed by the court, in payment (in whole or in part) of any or a!l.<f the Liabilities, including
without limitation the following, in such order of application as the Mortgagee in its sole
discretion may elect: (i) amounts outstanding under the Debt Documents; (%) amounts due upon
any decree entered in any suit foreciosing this Mortgage; (iii) costs and expeives (including,
without limitation, attorneys fees and court costs) of foreclosure and litigetion upon the
Premises; (iv) insurance premiums, repairs, taxes, special assessments, watey clarges and
interest, penalties and cos!s, in connection with the Premises or the Coilateral; (v) any other lien
or charge upon the Premises or the Collateral that may be or become superior to the lien of this
Mortgage or of any decree foreclosing the same; (vi) all moneys advanced or paid by the
Mortgagee to cure or attempt to cure any Event of Default or io perform any unperformed
obligation of the Mortgagor under any Debt Documents or otherwise to protect the security
hereof or of any Debt Document, with interest on such advances or payments at the Default
Interest Rate, and (vii) after all of the foregoing amounts have been satisfied, to the extent of

any then remaining amounts, to Mortgagor.
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()  Paitial Foreclosure: Separate Sales. This Mortgage may be foreclosed once

against all, or successively against any portion or portions, of the Premises, as the Morigagee
may elect, until all ¢f the Premises have been foreclosed against and sold. As part of the
foreclosure, the Mortgagee in its discretion may, with or without entry, personally or by
attorney, sell (o the highest bidder all or any part of the Premises, and all right, title, interest,
claim and demand therein, and the right of redemption thereof, g5 an entirety, or in separate
lots, as Mortgagee may elect, and in one sale or in any number of separate sales held at one
time or at any number of times, all in any manner and upon such notice as provided by
applicable law.

(¢ Tiansfer of Tie. Upon the completion of any such sale or sales and any
necessary confirmation thereof by the court, Morigagor shall transfer and deliver, or cause to
be transferred ard delivered, to the purchaser or purchasers the property so sold, in the manner
and form as provided by applicable law.

(H  Mongager's Right to Bid in Liabilities. In the case of any sale of the Collateral

or any part thereof pursuari to any judgment or decree of any court at public auction or
otherwise, Mortgagee may becime the purchaser, ang for the purpose of making settiement for
or payment of the purchase price, tnall be entitled to deliver over and use the Liabilities and any
claims for the debt (or any part thereof) taat Mortgages, in iis sole discretion, may deiermine,
in order inat there may be credited as paid o the purchase price the amount of such Liabilities
and debt. In case of any foreclosure of this Mortgage (or the commencement of or preparation
therefor) in any court, all expenses of every il paid or incurred by the Mortgagee for the
eaforcement, protection or collection of this securicy, including court costs, attorneys’ fees,
stenographers’ fees, custs of advertising, and costs of ticlv; insurance and any other documentary
evidence of title, shall be paid by the Morigagor.

Economic Default. Except in the case of an Ecoromic Default, as that term is

- @®
defined in the Note, proceeds received by any receiver of the Pion-*y or by Mortgagee at a

foreclosure sale shall first be applied to Mortgagee's costs and then (o accordance with the
Proceeds Escrow Agreement.

3.4 Possessiop of the Premiscs: Remedics for Leases and Rents. 1 Mortgagor
hereby waives all right to the possession, income, proceeds, profits, Sales Proceeds, and Rents
of the Premises and other Collateral from and after the occurrence of any Event of Default, and
the Mortgagee is hereby expressiy authorized and empowered, at and following any such
occurrence, to enter into and upon and take possession of the Premises and other Collateral or
any part thereof. If any Event of Default shall cccur, then, whether before or after institution
of legal proceedings to foreclose the lien of this Mortgage ur before or afier the sale thereunder,
the Mortgagee shall be ertitled, in its sole and absoiute discretion, 1o do ali or any of the
following: (i) enter and take actual possession of the Premises, the Rents, the Leases, Sale
Contracts, Earnest Money Deposits and Sales Proceeds, and other Collateral relating thereto or
any part thereof personally, or by its agents or attorneys, and exclude the Mortgagor therefrom;
(ii) with process of law, enter upon and take and maintain possession of afl of the documents,
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books, records, papers and accounts of the Mortgagor relating thereto; (iii) as attorney-in-fact
or agent of the Mortgagor, or in its own name as mortgagee and under the powers herein
granted, hold, operate, manage and control the Premises, the Rents, the Leases, Sale Contracts,
Earnest Money Deposits and Sales Proceeds, and other Collateral relating thereto and conduct
the business, if any, thereof either personally or by its agents, contractors or nominees, with full
power to use such measures, legal oi ejuitable, as in its discretion or in the discretion of its
successors or assigns may be deemed proper or necessary to enforce the payment of the Rents,
the Lesses, Saie Contracts, Earnest Money Deposits and Sales Proceeds, and other Collateral
relating therewo (including actions for the recovery of rent, actions in forcible detainer and
actions i1 (istress of reat); (iv) cancel or terminate any Lease or sublcase for any cause or on
any grouns: which would entitle the Mortgager to cancel the same; (v) elect to disaffirm any
Lease or sublizze or Contract for Sale made subsequent hereto or subordinated to the lien
hereof, (vi) ‘miar< ) all necessary or proper repairs, decorations, renewals, replacements,
alterations, additions, Letterments and improvements to the Premises that, in its discretion, may
seem appropriate; (vii® complete the construction of the Project and any other construction in
progress thereon at the exyense of Mortgagor and continue any and all outstanding contracts for
the erection and completion of the Improvements; (viii) insure and reinsure tae Collateral for
all risks incidental to the Mortgagee's possession, operation and management thereof; and (ix)
receive all such Rents and Sales Proczeds, and perform such other acts in connection with the
management and operation of the Colisteral, as the Morigagee in its absolut2 discretion may
deem proper, the Mortgagor hereby graniing Gis Mortgagee full power and authority to exercise
each and every one of the rights, privileges ep2 powers contained herein at sny and all times
after any Event of Default without notice to the #iortgagor or any other person.

The Mortgagee, i the exercise of the rights aid powers conferred upon it hereby, shall
have fuli power to use and apply the Rents and Sales Proceeds to the payment, in such order as
Mortgagee may determine in its absolute discretion, of or on-2czount of any one or more of the
following in such order as it may determine: (a) to the paymers of the Construction Costs,
(b) to the payment of operating expenses of the Premises, includizy; ike cost of management
thereof, leasing, marketing and sale of Units (which shall include reascnable compensation to
the Mortgagee and its agents or contractors, if management be delegated to agents or
contractors, and it shail also inciude sales and lease commissions and othet ¢risensation and
expenses of secking and procuring tenants and purchasers and entering ino Saie < sutracts and
Leases), established claims for damages, if any, and premiums on insurance pominabove
authorized; (c) to the payment of taxes, charges and special assessments, the costs of ail repairs,
decorating, renewals, replacements, alterations, additions, betterments and improvements of the
Collateral, including the cost from time to time of installing, replacing or repairing the
Collateral, and of placing the Collateral in such condition as will, in the judgmert of the
Mortgagee, make it readily rentable or saleable; and (d) to the payment of any Liabilities.

The entering upon and tking possession of the Premises, or any part thereof, and the
collection of any Rents and the application thereof as aforesaid shall not cure or waive any Event
of Default theretofore or thereafter occurring or affect any notice or Event of Default hereunder
or invalidate any act done pursuant 0 any such Event of Default or notice, and, notwithstanding
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continuance in possession of the Premises or any part thereof by the Mortgagee or a receiver
and the collection, receipt and application of the Rents and Sales Proceeds, the Mortgages shall
be entitled *+ exercise every right provided for in this Mortgage or by law or in equity upon or
after the occurrence of an Event of Default.

Any of the actions referred to in this Section 3.4 may be taken by the Morigagee
without regard to the adequacy of the security for the indebtedness hereby secured.

3.5 Zersonal Property.

(a)” - Remedjes. If any Event of Default shali occur, the Mortgagor shall, promptly
upon request &y the Mortgagee, assemble the Collateral and make it available to the Mortgagee
at such piace or pirces, reasonably convenient for both the Mortgagee and the Mortgagor, as the
Mortgagee shall desigozie. Without limiting the generality of the foregoing, whenever there
exists an Event of Defusit hereunder, the Mortgagee may, with respect to so much of the
Collateral as is personal property under applicable law, to the fullest extent permitted by
applicabie law, without furthee notice, advertisement, hearing or process of law of any kind, (i)
notify any person obligated on the Collateral to perform directly for the Mortgagee its
obligations thereunder, (ii) enforce ceilaction of any of the Collateral by suit or otherwise, and
surrender, release or exchange all or any 7art thereof or compromise or extend or renew for any
period (whether or not loager than the origina! period) any obligations of any nature of any party
with respect thereto, (iii)} endorse any checks, drafis or other writings in the pame of the
Mortgagor to allow collection of the Collateral - (iv) take control of any proceeds of the
Collateral, (v) eater upon any premises where any =i the Collateral may be located and take
possession of and remove such Collateral and render a'i or any part of the Collateral unusable,
all without being responsible for loss or damage, (vi) scll any or all of the Collateral, free of
all rights and claims of the Mortgagor therein and thereto, at any lawful public or private sale,
and (vit) bid for and purchase any or all of the Collateral at asy such public or private sale.
Any proceeds of any disposition by the Morgagee of any of the Colinteral may be applied by
the Mortgagee to the payment of expenses in connection with the Collateral, including attorneys’
fecs and legal expenses, and any balance of such proceeds shall be applies vy the Mortgagee
toward the payment of such of the Liabilities and in such order of applicaticn. asthe Mortgagee
may from time 1o time elect. Without limiting the foregoing, the Mortgagee mey Zxercise from
time to time any rights and remedies available to it under the Uniform Comme:ciz! Code or
other applicable law as in effect from time to time or otherwise available to it under applicable
law.

(b)  Notices. The Mortgagor heredy expressly waives, to the fullest extent permitted
by applicable law, any and all notices, advertiiements, hearings, or process of law in connection
with the exercise by the Montgagee of any of its rights and remedies after an Event of Default
occurs. If any notification of intended disposition of any of the Collateral is required by law,

such notification, if mailed, shali be deenied reasonably and properly given if mailed by
registered or certified mail, return receipt requested, at least 20 days before such disposition,
postage prepaid, addressed to the Mortgagor either at the address shown above or at any other
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address of the Morigagor appearing on the records of the Mortgages, The Mongagor hereby
expressly waives presentment, demand, notice of dishonor, protest and notice of protest in
connection with the Note, the Liabilities and, to the fullest extent permitted by applicable law,
any and ail other notices, demands, advertisements, hearings or process of law in connection
with the exercise by the Mortgagee of any of its rights and remedies hersunder, except as
otherwise expressly provided herein or in any of the other Debt Documents.

(©)  Power of Attorney. To the extent permitied by law, the Mortgagor hereby
irrevocably constitutes the Mortgagee its attorney-in-fact with full power of substitution to take
possessiop of the Collateral upcn any Evemt of Default and, as the Mortgagee in its sole
discretion. deums necessary or proper, (o execute and deliver all instruments required by the
Mortgagee to accomplish the disposition of the Collateral; this power of attorney is a power
coupied with i interest amd is itrevocable while any of the Lisbilities is outstanding or
unsatisfied. ‘

. ird P Hher Agre . The Mortgagee
may, in its sole discrerion 2t «ny time after the occurrence of an Event of Default, notify any
person obligated to the Mortgagar uader or with respect to any Third Party Agreement or any

of the Construction Loan Documen sz any Sale Contract (collectively, "Qther Agreemnenis™)

of the existence of an Event of Deinnt; require that performance be made directly to the
Mortgagee at the Mortgagor’s expense, atd arlvance such sums as are necessary or appropriate
to satisfy the Mortgagor's obligations thereur.der; and exercise, on behalf of the Mongagor, any
and all rights of the Mortgagor under any Otae: Agreements, and the Mortgagor agrees 1o
cooperate with the Mortgagee in all ways reasonably riquested by the Mortgagee (including the
giving of any notices requested by, or joining in s notices given by, the Mortgagee) to
accomplish the foregoing.

3.7  No Liability on Mongagse. Notwithstanding snvthing contained herein, the
Mortgagee shall not be obligated to perform or discharge, and does not hereby undertzke to
perform or discharge, any obligation, duty or liability of the Mortgagor, whether hereunder,
under any of the Third Party Agreements or any of the Other Agreements ot otherwise. The
Mortgagee shall not have responsibility for the cootrol, care, managemens o repdir of the
Premises or be responsible or liable for any negligence in the management, ope:atinn, upkeep,
repair or control of the Premises resulting in loss, injury or death o any tenax:. licensee,
employee, stranger or other person.  No liability shalt be enforced or asserted against the
Mongagee in its excrcise of the powers granted to it under this Moztgage, and the Morgagor
expressly waives and releases any such liability. Should the Morigagee incur any such liability,
loss or damage under any of the Third Party Agreements or any of the Other Agreements or
under or by reason hereof, or in the defense of any claims or demands, the Morigagor agrees
to reimburse the Morigagee immediately upon demand for the full amount thereof, including
Costs, cxpenses and attorneys’ fees, except for any liability, loss or damage caused by the
Mortgagee's gross negligence or wiliful misconduct,

$2002616.11 092298 :732C $5165MD 26

ol
oy
(v
A
bk
&
&



"UNOFFICIAL




o+

T

EART ST TN

" UNOFFICIAL COPY

IV. GENERAL

4.1  Permitted Acts. The Mortgagor agrees that, without affecting or diminishing
in any way the liability of the Mortgagor or ary other person for the payment or performance
of any of the Liabilities or for the performance of any obligation contained herein or affecting
the lien or security interest hereof upon the Collateral or any part thereof, the Mortgagee may
at any time and from time to time, without notice ta or the consent of any person: (a) release
any person lisble for the payment or performance of the Liabilities or any guaranty given in
connection therewith; (b) extend the time for, or agree to alter the terms of payment,
reimburcennent or performance of any of the Liabilities or any guaraaty given in connection
therewith; (¢} modify or waive any cbligation; (d) subordinate, modify or otherwise deal with
the lien hereof; {e) accept additional security of any kind for repayment of the Liabilities or any
guaranty given fconnection therewith; (f) release any Coilateral or other property securing any
or all of the Liabilities or any guaranty given in connection therewith; (g) make releases of any
portion of the Premiscs; (h) consent to the making of any map or plat of the Premises; (i)
consent to the creation of xay easements ou the Premises or of any covenants restricting the use
or occuparcy thereof; or (j} exercise or refrain from exercising, or waive, any right the
Mortgagee may have.

4.2 Indemnification. Without limiting any other indemnification contained in the
Debt Documents, the Mortgagor agrees t in'emnify and defend the Mortgagee against, and hold
the Mortgagee and each of its officers, directnrs, employees and agents harmless from and
against, any and all fosses, liabilities, damager, costs, expenses and claims of any kind
whatsoever (including, without limitation, reasoruolc attorneys’ fees and expenses) which the
Morigagee may pay or incur in connection with the tote, this Mortgage or the other Debt
Documenis or any suit or proceeding in or to which the Morieagee may be made or become a
party, which suit or proceeding does or may affect ali or any rortion of the Collateral or the
value, use or operation thereof or this Mortgage or the validily, enforceability, lien or priority
hereof or of any of the Liabilities or indebtedness secured hereby, sacent to the exient (if any)
that such losses, liabilities damages, costs, expenses and claims are caused by the Mortgagee's
gross negligence or willful misconduct.

4.3  Qbligatory Funure Advances. This Mortgage is granted to sc¢upr not only the
Liabilities but also future advances, disbursements and payments made by the Martyagee to or
for the benefit of, or for the sccount of, the Mortgagor ot the Premises, and costs ana expenses
of enforcing the Mortgagor': obligations under this Mortgage, the Note and the other Debt
Documents. All advances, «isbursements or other payments pursuant to the Debt Documents
shall be deemed to be obligatury advances for purposes of determining priorities under applicable
law and shall, to the fulles: extent permitted by law, have priority over any and all liens,
security interests and encumorances arising after this Mortgage is recorded.

4.4  Security Asreemens: Fixture Filing. This Mortgage, to the extent that it
conveys, encumbers or othe wise deals with personal property or with items of personal property
which are or may become fixtures, shail also constitute a security agreement under the Illinois
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Uniform Commercial Code, and this Mortgage constitutes a financing statement filed as a fixture
filing in the Official Records of the Recorder of Cook County, Illinois with respect to any and
all fixtures included within the term "Coliateral” as used herein and with respect to any Goods
or other personai property that may now be or hereafter become such fixtures. For purnoses
of the foregoing, the Mortgagor is the debtor (with its address as set forth above) and the
Mortgagee is the secured party (with its address as set forth above).

4.5 Defeasance. Upon full payment of all indebtedness secured hereby and full
payment, performance and satisfaction of all the Liabilities in accordance with their respective
terms ary ot the time and in the manner provided, and when the Mortgagee has no further
obligation *o make any advance under any of the Debt Documents, this conveyance shall be
deemed to have terminated, and thereafier, upon demand therefor, an appropriate instrument of
quitclaim, recenvcyance or release shall promplly be delivered by the Morigagee to the
Mortgagor, at the expease of the Mortgagor.

4.6 Release of Lien Upon Sale of Unit. Mortgagee shall release the lien of this
Mortgage from a particular “Jnit at the closing of the sale of such Unit in accordance with a

Sales Contract upon the satisfaction of all of the following conditions:

(a)  The Unit shall have reecived a Certificate of Occupancy from the City of
Evanston unless the terms of the Sale Contre2t do not require such certificate;

(b)  The Construction Lender shall keve released such Unit from the lien and security
interests of the Construction Loan Documents;

(¢)  Following the release of the Construction Mstgage the purchaser of such Unit
shall have paid in cash therefor an amount not less than the :4inizaum Sale Price (defined in the
Sale Criteria) therefor, and all of the Net Sales Proceeds arising tium the sale of that Unit shall
have been paid into the Proceeds Escrow;

(d)  The Unit which is the subject of the sale shall have been iy subdivided and
separated from all other parts of the Premises and shall at that time constituic # zeparate parcel
of record and be separate and independent from all other parts of the Premises, znd

(¢)  Notwithstanding subparagraph (c) above, during the pendency of an Economic
Default after satisfaction of the Construrtion Mornigage, Net Sale Proceeds shall be paid directly
to Mortgagee rather than to the Procecds Escrow.

4.7 Noticzs. All notices, demands and other communications hereunder to either
party shal! be given to such party at its address, and in the manner provided, in the Note with
respect to notices given thereunder.

4.8  Successors: Mortgagor: Gender. All provisions hereof shall bind the Mortgagor
and the Mortgagee and their respective sticcessors, vendees and assigns and shall inure to the
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benefit of the Mortgagee and ity successors and assigns. The Mortgagor shall not have any right
to assign any of its rights hereunder. Except as iimited by the preceding sentence, the word
"Mortgagor" shall include al! persons claiming under or through the Mortgagor and 2}l persons
liable for the payment or performance of any of the Liabilities wiether or not such persons shall
have executed this Mortgage or the other Debt Documents to the extent of such express liability
under the respective document. Wherever used, the singular number shali include the plural,
the plural the singular, and the use of any gender shall be deemed to include all genders.

4.9  Care by the Mortgagee. The Mortgagee shall be deemed to have exercised
reasonablc care in the custody and preservation of any of the Collateral assigned by the
Mortgagor o the Mortgagee or in the Mortgagee’s possession if it takes such action for that
purpose as the Martgagor requests in writing, but failure of the Mortgagee to comply with any
such request sunll ot be deemed to be (or to be evidence of) a failure o exercise reasonable
care, and no failute of the Morgagee to preserve or protect any rights with respect to such
Coliateral against prior o other paties, or to do any act with respect to the preservation of such
Collateral ot so requested oy the Mortgagor, shall be deemad a failure to exercise reasonable
care in the custody or preservation of such Collateral.

4.10 No Waiver: Writing. 'No delay on the part of the Mortgagee in the exercise of
any right or remedy shall operate as & vvziver thereof, and no single or parual exercise by the
Moitgagee of any right or remedy shall praclv4= other or further exercise thereof or the exercise
of any ather right or remedy. The grantiny or withholding of consent by Mortgagee to any
transaction as required by the terms hereof shai! 70t be deemed a waiver of the right to require
consenl to future or successive transactions,

4,11 Goveming Law. This Morgage sheli be governed by and construed in
accordance with the laws of the State of Ilinois,

4.12  Attomeys’ Fees. Mortgagor shall pay all costs azd @xpenses paid or incurred
by Mortgagee in connection with the enforcement and collection (bat 2ot preparation) of the
Debt Documents and the Liabilities, including (but not limited to) attonys’ faes and expenses,
whether or not such enforcement and collection includes the filing of a lawsvit provided such
action resuits in a judgment in Mortgagee’s favor. As used in this Mortgage ' in the other
Debt Documents, the term “attorneys’ fees” or "attorneys’ fees and cosis (or experses)” shall
include, without limitation, all such fees and expenses incurred with respect (o appeals,
atbitrations, bankrupicy proceedings and any post-judgment proceedings to collect any judgment,
and whether or noi any action or proceeding is brought with respect to the matter for which said
fees and expenses were incurred. The provisions allowing for the recovery of post-judgment
fees, costs and expenses are separate and several and shall survive the merger of the applicable
Debt Document into any judgment.

4.13 WAIVER. The Mortgagor, on behalf of itself and all persons now or hereafier
interested in the Premises or the Collateral, voluntarily and knowingly hereby: acknowledges
that the transaction of which this Mortgage is a part does not include either agricultural
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real estate (as defined in the Illinols Mortgage Foreclosure Law, 735 ILCS 5/15-1101 of.
geq., herein the "Act"), or residential real estate (as defined in the Act); waives, to the
fullest extent permitted by applicable law, all rights under all appraisement, homestead,
moratorium, valuation, exemption, stay, extension, and redemption statutes, laws or equities now
or hereafter existing, and the Mortgagor agrees that no defense, claim or right hased on any
thereof will be asserted, or may be enforced, in any action enforcing oi relating to this Mortgage
or any of this Collateral. Without limiting the generality of the preceding sentence, the
Mortgagor, on its own bebalf and on bshalf of each and every person acquiring any interest in
or title to the Premises subsequexi to the date of this Morigage, hereby irrevocably waives any
and all rights of redemption from sale under any order or decree of foreclosure of this Mortgage
or unaer ary nower contained herein or under any sale pursuant to any statute, order, decree or
judgment of any-2ourt. The Mongagor, for itself and for all persons hereafter claiming through
or under it or'wisanay at any time hereafier become holders of liens junior to the lien of this
Mortgage, hereby expressly waives and releases all rights to direct the order in which any of the
Collateral shall be soid +=-the svent of any sale or sales pursuant hersto and to have any of the
Collateral or any other priperty now or hereafter constituting security for any of the
indebtedness secured hereby :narshalled upon any foreciosure of this Mortgage or of any other
security for any of said indebtecness.

414 JURY TRIAL. THEMORTGAGOR HEREBY EXPRESSLY WAIVES ANY
RIGHT TO A TRIAL BY JURY IN ANY ACTION OR PROCEEDING TO ENFORCE OR
DEFEND ANY RIGHTS UNDER THIS MORTGAGE OR ANY DOCUMENT TO WHICH
IT IS A PARTY, OR UNDER ANY AMENDWENT, INSTRUMENT, DOCUMENT OR
AGREEMENT DELIVERED OR WHICH MAY f! THE FUTURE BE DELIVERED IN
CONNECTION HEREWITH OR THEREWITH OR #X)SING FROM ANY RELATIONSHIP
EXISTING IN CONNECTION WITH THIS MORTGAGE OP. ANY RELATED DOCUMENT,
AND AGREES THAT ANY SUCH ACTION OR PROCEELING SHALL BE TRIED BEFORE
A COURT AS A SO-CALLED "BENCH TRIAL" AND NCt BEFCRE A JURY. THE
MORTGAGOR HAS BEEN ADVISED BY ITS OWN LEGAL COUNSEL AS TO THE
EFFECTS OF IT5 WAIVER SET QUT HEREIN AND g QyNGLY GRANTS THIS
WAIVER. Initials of Mortgagor’s Authorized Signatory:

4.15 No Merger. [t being the desire and intention of the parties kersto that this
Mortgage and the lien hereof do not merge in tee simple title to the Premises, it is Lerehy under-
stood and agreed that should the Morigagee acquire an additional or other interests i ur to the
Premises or the ownership thereof, then, usiless a contrary intent is manifested by the Mortgagee
as evidenced by an express stalement to that effect in an appropriate document duly recorded,

this Mortgage and the lien hereof shall not merge in the fee simple title, toward the end that
this Mortgage may be foreclosed as if owned by a stranger to the fee simple title.

4.16 Time of Essence. Time is declared to be of the essence in this Mortgage, the
Note and the other Debt Documents and of every part and provision hereof and thereof.
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Mortgagor covenants that it will not cause or pernut any land bulldmg or omcr tmprovement

or other property of any kind whatsoever which is not subject to the lien of this Mortgage
(regardless of whether such property is owned by Mortgagor), to rely on the Premises or any
part thereof or any interest therein to fulfill any municipal or governmental requirement of any
kind whatsocver, and the Mortgagor hereby assigns to the Mortgagee any and all rights to give
or withhold consent for all or any portion of the Premises or any interest therein to be so used.
The Mortgagor represents, warrants and covenants that no building or other improvement
situated on or comprising part of the Premises does, or at any time will, rely on any property
not subje«¢ 1 the lien of this Mortgage to fulfill any governmental or municipal requirement of
any kind whaisoever. The Mortgagor shall not cause or permit 1o be impaired the integrity of
the Premises a° » single independent zoning lot and one or more single independent 1ax parcels
separate and apari from all other zoning lots and tax parcels, except as follows: Mortgagor will
cause the Property i= = subdivided into thirty separate independent and free-standing pa:cels
of record, each of which shall also constitute a separate and independent tax parcel, in
accordance with a plat and Dxclaration of Covenants and Declaration of Condominium therefor
that Mortgagee shall have approved in writing each of which parcels of record shail constitute
a Unit which approval Mortgagec shail not unreasonably withhold or delay. Any act or omission
by Mortgagos which would result it » violation of any of the provisions of this Section shall be
void gb initio and of no force or effect (o any purpose whatsoever.

4.18 [INTENTIONALLY OMITED}

4.19 Mongagee Not 8 Joint Venturer oxsarmer. The Morngagor and the Mortgagee
acknowliedge and agree that in no event shall the Mottzagee be deemed to be a purtner or joint

venturer with the Morigagor. Without limitation of the foregaing, the Mortgagee shail not be
deemed to be such a partner or joint venrer on accoum: of its becoming & Mortgagee in
possession or exescising any rights pursuaat to this Mortgage or purinant to any other instrument
or document evidencing or securing any of the Liabilities secured k4rshy, or otherwise. The
only relationship of Mortgagee to Morigagor shail be that of a secured creditor to its debtor-

obligor.

4.20 Inconsistency With Note. If there should be any irreconcilabie inconsistency
between the provisions of this Mortgage and the provisions of the Note, the termy and grovisions

of the Note shall govern and control.

4.21  Compliance with Illinois Mortgage Foreclosure Law.

{a)  If any provision of this Mortgage is inconsistent with any applicable provision
of the Act (as defined above), the provisions of the Act shall take precedence over the provisions
of this Mortgage, to the extent of the inconsistency, but shall not invalidate or render
unenforceable any other provision of this Mortgage that can fairly be construed in a manner

consistent with the Act.
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(b)  Without in any way limiting or restricting any of Mortgagee’s rights, remedies,
powers and authorities under this Mortgage, and in addition to all of such rights, remedies,
powers, and authorities, the Mortgagee shall also have and may exercise any and all rights,
remedies, powers and authorities which (i) the holder of 8 mortgage is permitted to have or
exercise under the provisions of the Act and (ji) a secured creditor may have under the Uniform
Comumercial Code, in each case as the same may respectively be amended from time to time,
except to the extent (if any) as otherwise expressly provided herein.

?:;EQ‘-JP-H e dl gjg‘-rljr..“_{ﬁ o

(¢)  Without limiting the generality of the foregoing, all expenses incurred by
Mortgagee, to the extent reimbursable under Sections 5/15-1510, 5/15-1512, or any other
provision uf the Act, whether incurred before or after any decree or judgment of foreclosure,
and whethe¢ ot not enumersated in any other provision of this Mortgage, shall be added 1o the
indebtedness secrred by this Mortgage and by the judgment of foreclosure.

o IN WITNESS WHEREOF, the undersigned has duly executed and delivered this
. Mortgage on the day and ycar first above written, pursuant to proper authority duly granted.

BROADACRE EVANSTON, L.L.C., an Illinois
limited liability company

o T
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THIS INSTRUMENT WAS PREPARED BY
AND UPON RECORDING RETURN TO:

Brian P. Gallagher, Esg.

Muysr, Brown & Platt

190 South LaSalle Street - Suite 3100
Chicago, Illinois 60603

Tel: 312/701-8565
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STATE OF ILLINOIS

COUNTY OF COOK

_,7 7/ Manager RIDE L iOPE 2.
1, lgndia %’W/LXZ/ , 2 m do hereby certify that Franeis-E—~Froomany
personally known to me to be a roadacre Evanston, L.L.C., an Illinois limited

Jiability company, and Fide( (¢pe3 , personally known to me to be W of said
cempany, ynd personally known to me 10 be the same persons whose and subscribed 1o
the foregoi;ix document, a before me this day in person and sevesall¥ acknowledged that
assuch __ .M znagexﬁ’ igned and delivered the said document as ﬂ? of said company,

pursuant 1o adthoriy given y the Managers of said WW:% as thwiy free and voluntary act,

and as the free and vo'untary act and deed of said company, for the uses and purposes therein
set forth.

égs Vi | hio
Given urder my band azd notarial seal, this's J%day , 1996,

2Lt
No#ry Public

l\’p‘! or
Pl"" ”amc .”'00000.00300‘00000000.'
[ PSR

PAMELA PETRIZZI !

My commission expires: NOTAH\‘ PUBI.ic STATE OF ILLINOIS

My Commicelo ne glm Da2 8, 1992
NI AL LA I PR I I E LT3 1Y

ZZITL3I96
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EXHIBIT A

PROPERTY ADDRESS: Southeast Corner of Emerson and Maple, Eveneton, Illinola

10T 8 (EXCEPT THE RAST 34 FEET THEREOF), LOT 9, 10T 10 AND 11 (BXCBPT THR WEST 33
FEET THE'SOF TAXEM FOR PUBLIC STRRST),

BACEPTING T TREFROM THAT PART 6!-‘ 10TS 8 AND 5 LYING KORTH OF THR FOLLOWING
DECCRIBRD LIVL; .

BEGINNING AT THI L“CPTHRAST CORNER OF IOT 9; THENCE EOUTHRASTWARDLY 70 A POIRT 25
FEET S0UTH OF THR SCRTH LINE OF LOT 8 MERSURED AT RIGHT ANGLES FROM A POINT 7,00
FEET RAST OF WEST LINE OP 10T 8; THENCE SOUTHEASTWARDLY TO A POINT 50 FEET SOUTH
OF THE RORTH LINE OF L3270 LOT @ MEBASURED AT RIGHT ANGLES FROM A POINT 33 FERT
EAST OF THE WEST LINE OF 8FiD 10T 8; THENCE NORTH 50 FEET TO THE NORTH LINE OF
LOT 8; THENCE WEST 98 FEET TC THE POINT OF BEGINNING, ALL IN BIOCK & IR THE
VILLAGE OF BVANSTON,~IN SECTIO% 18, TOWNSHIP 41 NORTH, RANGE 14, BAST OF THE
THIRD PRINCIPAL MERIDIAN, IN CCOY COUNTY, ILLINOIS,

Perzenent Real Estate Index Nos,:

1i-18~113-001-0000
11-18-113~003-0000
311-18-113-006-8001)
11-18-113-006-8002)

TY2996
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PROCEERS ESCROW AND SECURITY AGREEMENT

This Proceeds Escrow and Security Agreement {this "Agreement”) is entered into by and
between Broadacre Evanston, L.L.C., an llinois limited liability company ("Broadacre”),

_ Northwestern University/Evanston Reseacch Park, Inc., an Ilinois corporation ("Payee™), and

Chicago Title and Trust Company, a Missouri corporation ("CT&T" or "escrowee"), as of this
____day of , 1996,

WITNESSETH

WHEF.EAS, Payee is this day conveying to Broadacre the real estate described in Exhibit
A" attached fieze2n (the “Property”) pursuant to that certain Purchase and Sale Agreement dated
asof the __ dayof, , 1996 between Broadacre and Payee (the "Purchase Agreement™);
and

WHEREAS, pursuap? o the provisions of the Purchase Money Mortgage, Assignment of
Leases and Rents, Security Agreement, Fixture, Filing and Financing Statement (the "Mortgage")
given by Broadacre to Payee as cullnteral for the Note (described below), Broadacre will cause
the Net Proceeds of Sale of certain Uritw to be constructed by Broadacre on the Property to be
deposited with CT&T, to be held, deal: with and disbursed by CT&T in accordance with the
provisions of this Agreement.

NOW, THEREFORE, in consideration of the premises and other good and valuable
consideration the receipt and sufficiency of which aré lisreby acknowledged, Broadacre, Payee,
and CT&T agree as follows:

r
ARTICLE 1: DEFINITIONS

1.1 Definitiony: Any term used and nct otherwise defined herein shall have the
meaning ascribed to such term in the Purchase Money Promissory Nole dated as of July __,
1996 made by Broadacre payabie to the order of Payee (the "Note"} or, (f not defined therein,
the meaning ascribed to such term in the Mortgage (that term being defined fur urposes of this
Agreement as it is defined in the Note) or, if not defined therein, the meaning ascribed to such
term in the Purchase Agreement.

ARTICLE 2: ESTABLISHMENT OF PROCEEDS

2.1  The parties hereto hereby establish account No. (the "Account”),
with CT&T as the escrow frustee thereunder, such account to be govemned by the terms,

provisions and conditions of this Agreement.

23 The closing of ail Unit Sales shall take place at the offices of CT&T or Chicage
Title Insurance Company ("CTIC") at 8707 Skokie Boulevard, Skokie, Ilinois 60076 or
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171 North Clark Street, Chicago, 1llinois 60601, as Broadacre may determine from time to time
upon at least five business days advance written notice to Payee and CT&T. All proceeds of
each Unit Sale shall be paid by the purcheser thereof to CT&T or CTIC as closing escrowee,
Such closing escrowee shall cause all Net Sales Proceeds from each such Unit Sale to be
disbursed as follows:

PRRE T I Jor 4 a8 4 B

(8)  Until such time as Grand National Bank, Niles, [llinois ("Construction
Lender™) has released of record ali of the Property from the lien of any and all mortgages
and liens it holds that encumber any part of the Property (The "Construction Mortgage
Kelease Date™):

(i) first, to Construction Lender, an amount which Construction Lender
siztes, in a signed writing addressed to Broadacre, Payee and CT&T or CTIC as
ciosiap escrowee, is the amount to which it is entitled by the provisions of the
Constriction Loan Agreement to be paid from the proceeds of the sale of that Unit
on accoun® uf such Unit Sale, such amount to be disbursed to Construction Lender
upon Construction Lender’s delivery of a "payoff letter" to the closing escrowee
covenanting to release of recort! of the Unit which is the subject of such sale from
the lien, charge an1 socumbran:e of the Construction Loan Mortgage and all other
mortgages, liens and zoarges held by Construction Lender and that all of such
amount shall be applied .0 Brosdacre’s Indebtedness under the Construction Loan;

(i)  then, the entire sriainder nf such Net Sale Proceeds, if any, will
be deposited into and held by Ci@1 in the Account to be dealt with by CT&T
as provided herein.

(b)  From and afler the Consiruction Mortgrge Release Date, and prior fo an
Event of Default by Broadacre under any Debt Docwaneat, all Net Sales Proceeds shall
be depasited into and held by CT&T in the Account to ne dealt with by CT&T as
provided herein, and Puyee shall release the lien of its Mortguge, from the particular Unit
upon written confirmation to Payee from CT&T that the Net Sale Pioceeds from the sale -
of that Unit had been r:ceived by CT&T und deposited into the Accouat, Following an
Economic Default after the Construction Mortgage Release Date, Net Perceeds from Sale
shall be payable direct'y to Payee.

3.1 Prior to any Eveat of Defaults or Unmatured Default, amounts held in the Account
shal} be disbursed by CT&T () to Broadacre for its payment of (or reimbursement to it for its
having advanced) Expenses, a: set forth in Paragraph 3.2 below, or (ii) to Payee, for application
by Payee to Indebtedness unde the Note or to other obligations of Broadacre to Payee under the
Debt Documents, or (iii) to Bioadacre, ail as set forth herein.

CAA & FALIST S
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3.2 Expenses. Until such time as CT&T receives written notice from Payee that an
Event of Default or Unmatured Default has occurred under the Note or any of the other Debt
Documents, CT&T shall disburse to Broadacre, not more frequently than onice in any calendar
month, no earlier than five (5) business days after receipt of the Expense Request Centificate
(clefined below), an amount (to the extent that funds therefor are then held in the Account) equal
1o the amount (the "Needed Expense Amount") specified in a written certificate (an "Expense
Request Certificate”) signed by Broadecre and delivered to CT&T in the form attached hereto as
Exhibit C. Each Expense Request Certificate shall be signed by Broadacre and its architect of
record, addressed to CT&T and Payee, expressly recite that a copy thereof had been concurrently
deliversd ‘o Payee, specify the Needed Expense Amount then being requested by Broadacre from
the Account. and affirm that the entire Needed Expense Amount is then due and payable by
Hroadacre o mafiiliated third parties, or at rates or costs not exceeding rates which would be
charged by ‘tiird parties, for costs and expenses incurred by Broadacre for its development,
construction, impraveinent, management, leasing, operation or sale of the Project or Units therein
us contemplated ana r<imitted by the provisions of the Construction Loan Documents and Debt
Documents and that no far. of such Needed Expense Amount is then available to be drawn by
Broadacre as loan procseds under the Congtruction Loan. From and after the time that CT&T
receives written notice from Pavee that an Event of Default has occurred under any one or more
of the Debt Documents, or if CTAT rzceives a written Objection (the "Objection") to the Expense
Request Certificate on or before 5:05 ;im. on the third (3rd) business day following CT&T's
receipt of the Expense Request Certifica’s, CT&T will not pay or disburse any amount to
Broadacre under this Paragraph 3.2 or otherwise, whether for Expenses or any other amount or
item, without in each case the prior express wiiren consent of Payee (which consent Payee may
withhold in ita absolute and unreviewabie discreusn.

3.3 Paymenty 1o Payee of Debt Service Amoup:s under Nots. (a) The provisions of
this subparagraph (a) are binding upon Broadacre and Payse only and shall not bind or affect
CT&T. Within {5 days after the end of each calendar uarter, Stoadacre shall submit to Payee
a writien statement and analysis of Available Adjusted Gross Reveiwe: If Payee fails to object
thereto within 15 business days afer its receipt thereof, Payee shall be deemed 10 have accepted
such statement of Aveilable Adjusied Gross Revenue. If Payee objects jo such statement and
analysis, Payee shal! have the right, at its expense, to promptly cause the swaw.s’at and analysis
of Available Adjusted Gross Revenue for the period in quextion to be reviewed or 22 independent
certified public accountant selocted by Payee, and such accountant's determination of Available
Adjusted Gross Revenue, as set out in & written report signed by such accountant and addressed
to Broadacre and Payee, shall be binding on Payee and Broadacre. Broadacre shall reimburse
Payce for the cost of such review if the amoun of any cliscrepancy adverse to Payee exceeds two
percent (2%) of the Available Adjusied Gross Revenue. When the amount of such period’s
Avaiiable Adjusted Gross Revenues has been determined, Broadacre and Payee shall direct
Escrowee to release to Payes from the Account, for the purposes and applications indicated
hercinbelow, the following amounts:
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(i)  an amount equal to ail of the Available Adjusted Gross Revenue (to the
extent that funds are then held in the Account) until the total amount then and theretofore
paid to Payee on account of the Note equals $500,000,00;

(it)  then, when the total amount theretofore paid to Payee on account of the
Note equals $500,000.00, then to the extent of Available Adjusted Gross Revenue,

(A) if e Broadacre Return Event has occurred, the next amounis
distributed from the Account (unless and until an Event of Default occurs under
any of the Debt Documents) shall be paid to Broadacre until Broadacre has
received amounts totalling in the aggregate the Broadacre Return Amount (¢, the
fesser of $300,000.00 or the Broadacre Contribution Amount} (but no paymerts
oz distributions shall be made to Broadacre at any time when an Economic Default
exiziss; and once the total amounts received by Broadacre equals the Broadacre
Retwn Aimount, each of the next distributions made from the Account shall be
paid one-r.aif tn Payee (for application to Indebtedness under the Note) and one-
half to Brozgacr= until Broadacre has received aggregate diswributions from the
Account totalling $400,000.00 (plus the Broadacre Return Araount if a Broadacre
Return Event had ‘o urred); or

(B} if no Broadacrc Return Event has occurred, each payment from the
Account shall be paid one-half 1o Payee (for application to Indebtedness under the
Note) and one-half to Broudacse until Broadacre has received aggregate
distributions from the Account toiatlmg $400,000.00;

(ifi) then, after Broadacre has receiveu the azgregate amounts described in the
preceding clause (ii), to the extent of Available Adjusted Gross Revenue the next amounts
paid from the Account shall be paid to Broadacre untii &lvoadacre has received payments
under clause (ii) and this clause (iii) aggregating $500,0K:0 7,

(iv) thereafier, to the extent of Available Adjusted Gros; income each cf the
distributions from the Account shall be paid one-half to Payes-(fir application to
[ndebtedness under the Note) and one-half to Broadacre,

(v) at Actual Maturity of the Note, there shall be paid and distribuied to Payee
from the Account an amount equal to the entire unpaid principal balance of the Note
together with all accrued and unpaid interest (including, without limitation, all Basic
Interest, all Additional Interest and all Shared Appreciation Interest) and all other amounts
(if any) payable under the Note and the other Loan Documenis to the extent available
from Available Adjusted Gross Revenue or a refinancing of the remaining unsold Units,
{the provisions of this clause (v) shall govern and control over all other provisions of this
Agreement),

810242632.9 002296 17370 98260310 4
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f () CT&T shall comply with any joint direction from Payee and Broadacre (o the extent
N funds are available in the Account. Anything in this Agreement to the contrary notwithstanding,
_'L from and after the time (if any) that CT&T receives from Payec a written notice stating that an
3- Economic Default has occurred under the Note or any of the other Debt Docwnents, CT&T shail
e (i) pay over to Payee, on demand by Payee made at any time or from time to time, any and all

the amounts then held by CT&T in the Account and (ii) not pay or distribute from the Account any

amount (0 or at the direction of Broadacre.

ARTICLE 4 GENERAL CONDITIONS

4.1 ,"Z[&I_F_mg_ggn; The functions and duties assumed by CT&T include only those
described in wis Agreement and CT&T is not obligated to act except in accordance with the
provisions of this’ Agreement.

4.2 |nvestmeat. All amounts held by CT&T in the Account shall be invested by
CT&T in such investments des<iibed below as Payee may direct it from time to time. Payee may
direct CT&T to invest funds held in the Account in debt obligations of or guaranteed by the
United Staies of America or any agency thereof or of the State of Illineis, commercial paper rated
"AA" or "AAA" and having a matuiir; date not later than 65 days after the date of purchase by
CT&T, money market accounts, or certificates of deposit insured by an agency of the United
States of America and issued by a commereia! bank having a business office in Cook County,
[linois. All interest or other income earned o such investments shall be reported as income of
Broadacre. Broadacre agrees to furnish its federal taxpayer's identification number to CT&T.
CT&T ugrees, upon request, to furnish information ccocerning its procedures and fee schedules
for investment.

43  Commingle. Except as to deposits of funds for wpich escrow trustee has received
express written direction concerning investment or ower handling, the parties hereto agree that
CT&T sball be under no duty to invest ur reinvest any deposits at any time held vy it hereunder;
and, further, that CT&T may commingle such deposits with other deposis o; with its own funds
in the manner provided for the administration of funds under Section Z-% =f the Corporate
Fiduciary Act (205 ILCS 620/2-8) and may use any part or all such funds to¢ its own benefit
without obligation to any party for interest or earnings derived thereby, if any. Rovever, nothing
herein shall diminish CT&T’s obligation to pay, disburse and apply the full amount of the
deposits in accordance with the provisions of this Agreement,

4.4 No Third Paty Beneficiariess The parties agree that this Agreement is not
intendecl by any of the parties to give any benefits, rights, privileges, acticns or remedies to any
person, partnership, firm or corporation other than CT&T, Broadacre and Payee as a third party
beneficiary or otherwise under any theory of law.
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ARTICLE 3: SECURITY AGREEMENT
5.1 Security Interest

(3)  Grant of Security Interest. As security for all Indebtedness and ail
obligations of Broadacre under the Note and the other Debt Documents (collectively, the
"Secured Obligations”), Broadacre presently and irrevocably piedges, hypothecates,
assigns, delivers and transfers to Payee, and grapts to Payee a continuing security interest
12, all of the following property (collectively, the "Coliateral”):

TR o L T

(i)  all Broadacre's right, title and interest (whether contractual or
ciorwise) in and to this Agreement, the Account and al) funds, amounts, and
invesurenis of any and every kind (including, without limitation, ali securities,
certificates and instruments} now or at any time or from time to time hereafter
held therein, 20d all interest and proceeds and other property from time to time
accruing or earea thereon or distributed therefrom; and

(i) o the ex’ent not described in the preceding clause (i), all proceeds
of any and all of the Icicgoing.

(b)  Continving Security iriciest. This Agreement shall create a continuing
security interest in the Collateral and sral) remain in full force and effect until payment

and performance in full of all Secured Obiigutions. Upon the payment and performance
in full of all Secured Obligations, the secuiits interest granted herein shail terminate,
Upon any such termination, Payee shall, at Broidacre’s sole expense, defiver to the
Broadacre, execute and deliver to the Broadacre w:ch documents as Broadacre shall
reasonably request to evidence such termination.

(¢)  Security Interest Absolute. All rights of Payee and the security interests
granted 1o Payee hereunder, and ail obligations of Broadacre herendi'r, shall be absolute
and unconditicnal, irrespective of!

() any lack of validity or enforceability of any (of the Debt
Documents, ot

(i)  the failure of Payee to assert any claim ot demand or to enforce any
right or remedy against any other person under the provisions of any of the Debt
Documents or otherwise; or

(iii) eny change in the time, manner or place of payment of, or in any
other term of, any of the Secured Obligations; or

$1034362.3 083296 17%7C 94160310 6
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1 (iv)  any reduction, limitation, impairment or termination of any of the
A Secured Obligations for any reason, including any claim of waiver, release,
e surrender, alteration or compromise; or

(v)  any amendment to, rescission, waiver or other modification of, or
any consent 10 of departwre from, any of the terms of any of the Debt
Documents; or

(vi)} any addition, exchange, release or surrender, or non-perfection of
any security interest in, any collateral (including the Collateral) securing the
Secured Obligations, or any amendment to or waiver or release of or addition to
oy consent to departure from any guaranty, for any of the Secured Obligations; or

vvil) any other circumstance which might otherwise constitute a defense
availabic to. or a legal or equitable discharge of, any surety or any guarantor.

5.2 Covenants.

(a)  Broadacre sivii net sell, assign, transfer, pledge or encumber in any
manner any of the Collateral (cicept for the pledge to and security interest in favor of
Payee hereunder). Broadacre shall wa-rant and defend the right and title herein granted
unto Payee in and to the Collateral (sl all right, title and interest represented by the
Collateral) against the claims and demard» of all persons whomsoever.

(b)  Broadacre shall, at its expense. rromptly execute and deliver to Payee all
further documents and instruments (including  financing statements, continuation
statements, and other instruments of perfection, transisr o control) reasonably requested
by Payee at any time or from time to time. In addition, £icadacre shall, at its expense,
promptly take ali further action that Payee may reasonably request at any time or from
time to time in order to perfect and protect any security inters: granted or purported to
be granted hereby or to enable Payee to exercise and enforce i's rizhts and remedies
hereunder with respect to any Collateral, including the rights and ‘emedies under
Baragrapgh 5.5(5) below.

53 Payee Aopoinkd Attomey-in-Fagt. Broadacre hereby irrevocably appoints Payee
as Broadacre’s atorney-in-fact, with full power and authority in the name and place of Broadacre
or otherwise (i) to take any action and to executs any instrument or document which Payee may
deem necessary or advisable to perfect, continue or protect the security interest granted hercby
and (ii) to exercise after an Event of Defauit any end all of its rights and remedies hereunder as
the legal and beneficial owner of the Coliateral. The power of atiomey granted pursuant to this

* DParagzaph 3.3 is coupled with an interest and is irrevocable.

54  Eventof Defayli. As used in this Agreement, an "Event of Default” shall mean
the occurrence of any one or more of the following:
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(a)  any failure in the observance or performance by Broadacre of any of its
obligations, covenants or duties herzunder; or

ERNE MNLTW ST S

(b)  the occurrence of any Event of Default as defined in the Note or any of the
other Debt Documents.

5.5 Remedies.

(8)  Certain Remedies. If any Event of Default occurs, Payee shall have all of
«he rights and remcdies of a secured party under the 1ilinois Uniform Commercial Code.
InApe exercise of such rights and remedies Payes may, without notice except as specified
below, uail the Collateral or any part thereof at one or more public or private sales held
at any o Fayee's offices or elsewhere, for cash, on credit or for future delivery, and upon
such other ‘eriis as Puyee may deem reasonable. Broadacre agrees that any private sale
may rasult in 7zices and other terms less favorable then if such sale were a public sale.
Broadacre agrees (ot to the extent notice of sale shall be required by taw, ten days' {or
any longer period sciect~d by Payee) prior notice to Broadacre of the time and place of
any public sale or the lime afler which any private sale is to be made shall constitute
reasonable notification. 1'zyz2 shall not be obligated to make any sale of Colluteral
regardless of notice of sale haviza been given. Payee may adjourn any public or private
sale from time to time by announcrancnt at the time and place fixed therefor, and such
sale may, without further notice, be raade at the time and place to which it was so

adjourned.

(b}  Apnlication of Procesds. All cas’s nroceeds received by Payee in respect
of any sale of ail or any part of the Collateral may be held by Payee as additional
collateral security for, or then or at any time thereatisr %e applied in whole or in part by
Payee against, al} or say pert of the Secured Obligations in s2ch arder as Payee shall elect
unless the default giving rise to the sale was not an Econciuc Default, as such term is
defined in the Note, in which event proceeds shall be applied fizst to Payee's costs of
enforcement and then in accordance with Article 3 hereof. Any surplvs of such cash or
cash proceeds held by Payee and remaining afier payment in fuli of =i! the Secured
Obligations (including, without limitation, ali Indebiedness under the No?<} shall be paid
over to Broadacre or to whomsoever may be lawfully entitled to receive su.n surplus.

(¢) Indemnity and Expenses. Broadacre hereby indempifies and holds harmless

Payee from and against any and all claims, losses and liabilities arising out of of resulting

from this Agreement (including enforcement of this Agreement), except claims, losses or

liabilities resulting from Payee’s recklessness or wilful misconduct, Upon demand,

Broadacre shall pay to Fayee the amount of any and all reasonable expenses, including

the reasonable fees and disbursements of its counsel and of any experts and agents, which

Payes may incur, together with interest thereon at the rate of tweive percent (12%) per

g annum or the maximum amount permitied by law from the date incurred until the date
{ paid, in connection with the exercise or enforcement of any of the rights of Payee
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heseunder (including a sale of the Collateral) as well as the failure by Broadacre to
perform or observe any of the provisions hereof, .

(d)  Remedies Cumulative. No remedy or right of Payee hereunder, under any
of the other Debt Documents or otherwise available under applicable law or in equity,
shall be exclusive of any other right or remedy. Each such remedy or right shall be in
addition to every other remedy or right now or hereafler existing under applicable law or
in equity. No delay in the exercise of, or omission to exercise, any remedy or right after
any Event of Defauit shall impair any such remedy or right or be construed as a waiver
o' any such Event of Default or an acquiescence thereto, nor shell it affect any subsequent
Event of Defuult of the same or different nature, Every remedy or right may be exercised
conciuiently or independently and when and as often as may be deemed necessary by
Payee.

5.6  Waivizof Jury Trigl. BROADACRE HEREBY EXPRESSLY WAIVES ANY
RIGHT TO A TRIAL @Y JURY IN ANY ACTION OR PROCEEDING TO ENFORCE 0OR
DEFEND ANY RIGHTS UNDER THIS AGREEMENT OR ANY DOCUMENT TO WHICH
IT IS A PARTY, OR UNDER ANY AMENDMENT, INSTRUMENT, DOCUMENT OR
AGREEMENT DELIVERED QL -WHICH MAY IN THE FUTURE BE DELIVERED IN
CONNECTION HEREWITH OR r=REWITH OR ARISING FROM ANY RELATIONSHIP
EXISTING IN CONNECTION WITH TFi3 MORTGAGE OR ANY RELATED DOCUMENT,
AND AGREES THAT ANY SUCH ACTiCM-OR PROCEEDING SHALL BE TRIED BEFORE
A COURT AS A SO-CALLED "BENCt. TRIAL" AND NOT BEFORE A JURY.
BROADACRE HAS BEEN ADVISED BY i75 OWN LEGAL COUNSEL AS TO THE
EFFECTS OF ITS WAIVER SET OUT HEREIN AND KNOWINGLY GRANTS THIS
WAIVER. Initials of Broadacre's Authorized Signatory:

5.7  Limilation of Pavee’s Liability. Payee shall nu{ ' liable for any claims, suits,
actions, costs, damajjes, liabilities and expenses (collectively, the "% izhilities™) in connection with
the subject matter of this Agreement or its obligations hereunder, othur than as a direct resuit of
Payee’s reckless or willful material breach of any material obligation ¢ Puyee set forth in tne
Debt Documents,

5.8 Secpaiate Agreement. The provisions of this Article § shall consiit a separate
agreement between Psyee and Broadacre, distinct and separate from the remainder of the
provisions of this Agreement. CT&T shall have no rights, duties or obligations with respect to
any of the provisious of this Article S, and the provisions of this Article 5 may be amended or
modified by Payee snd Broadacre without the consent or approval of, any notice to, or any action
by, CT&T. The provisions of this Article 5 shall constitute one of the Debt Documents as that
term is defined in, and for all purposes of, the Note, the Mortgage and the other Debt Documents,

59 CT&T Acknowledgement. CT&T acknowledges receipt of a copy of this
Agreement including (without limitation) Article 5 hereof and CT&T agrees to honor and

recognize Payee's security interess in the Collateral created thereby.
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ARTICLE 6: MISCELLANEOUS

6.1  No Limitation on Broadacre Liability. Nothing in this Agreement is intended to
ot shall limit Broadacre’s liability to Payee pursuant to the Note, the Monigage or any of the
other Debt Documents.

6.2  Payes Not Liable for Expenses; No Joint Yenture. (s) Nothing in this Agreement
shall be intended or construed to hold or render Payee liabie or responsible, or to subject Payee
to any liability or obligation, for or on account of any expense, dishursement, liability or
obligatiun »f any kind or nature whatsoever, including but not limited to, wages, salaries, payrol!
taxes, withinelding, benefits or other amounts payable to or on behalf of Broadacre, whether or
not there is sviiicient money in the Accounts to pay such expenses or costs and whether any
present or future crediior attempts to assert a claim against Payee, including but not limited to
any attempt in ary cankrupicy proceeding ‘o assert a claim under Section 506{c) of the
Banlruptcy Code or a2y other provision of the Bankruptcy Code. .

()  This Agrecment shali not constitute a joint venture or partnership agreement
of any kind between the partitz hereto, or otherwise create or evidence a relationship of joint
venturers ofr partners between the pasiies hereto. Nothing contained herein shall characterize or
be deemed to characterize Payee as i ‘.anrtgagee-in-possession”,

(c)  This Agreement does zet amend or modify the Purchase Agreement, the
Note or any of the other Debt Docuraents. In iz event of any conflict between this Agreement
ard the Purchase Agreement, the Note, or the idurtgagee, the provisions of the Purchase
Agresement, Note or the Mortgage (ns the case may Ue shall control and govern,

6.3  This Agreement a Debt Docyment. This Agsecment shall const'tute ane of the
Dabt Documents as that term is defined in, and for all purposca uf, the Note, the Mortgage and

the other Debt Documents,

6.4  QGoverning Law. This Agreement is entered into in the Steie of Illinois and shall
b governed by and construed in accordance with the laws of the State of iifianis.
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5 SIGNATURE PAGE TO
f PROCEEDS ESCROW AGREEMENT
. DATED AUGUST __, 1996

IN WITNESS WHEREOQF, the parties have executed and delivered this Agreement at
Evanstan, Ilinois as of the date first written above, pursuant to proper authority duly granted.

BROADACRE EVANSTON, L.L.C., an Hlinois limited liability
company

By:
Francis F. Freeman, Manager

NCRTHWESTERN UNIVERSITY/EVANSTON RESEARCH
PARK,4*C,, an [llinois corporaticn

By:
Name:
Title:

CHICAGO TITLE & TRULUT COMPANY, a Missouri
corporation

By: -
Name: X
Title: ) S
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Piepared by and when
recorded return to:
Brian P. Gallagher
Mayer, Brown & Platt
190 §. LaSalle St.
Chicago, IL 60603

0
(GATEWAY EASEMENT)

This Déclaration and Grant of Easement (the "Declaration”) is made as of ,
1996, by Northwesiem University/Evanston Research Park, Inc., ("Declarant"), as the owner
of Parcel 12 (defined hureinafler) to and in favor of, and as the agent of, the collestive owners
of Parcel B (defined hereirafier) pursuant to that certain Declaration of Covenants,
Conditions, Restrictions and Lasements for Northwestern University/Evanston Research Park
recorded March 24, 1988 as Drcument Number 88122453 in the Office of the Cook County
Recorder of Deeds (the "Park Declarition™).

BECUALS

WHEREAS, Declarant is the owner of tbut certain real property commonly known as
Parcel 12, Northwestern University/Evanston Reseccch Park, and legally described on Exhibit
A attached hereto and made a part hereof (hereinafte: "Farce] 12"} and is the "Park Operator"
under the Park Declaration of that certain real property commonly known as Northwestern
University/Evanston Research Park and Jegally described oiv Exhibit B attached hereto and
made a part hereof (hereinafier "Parcel B"). The term Park Cpenitor shall alse refer to the
successors and assigns of said Park Operator,

WHEREAS, in order to facilitate the development, use and ownership of Parcel 12
consistently with the intentions, purposes and objectives of the Park Declarstiur, Declarant
desires to grant, declare, establish and rescrve an easement to and for the benefit of Parcel B
and the Park Operator over that portion of Parcel 12 depicted on Exhibit C (the "Facsment
Parcel”).

NOW THEREFORE, for good and valuable consideration, the Declarant hereby states
as follows:

1. The Declarant hereby declares and establishes in favor of and grants ta the
owners, lessees (including any ground lessees, and sublessees thereof), and occupants of
Parcel B, their heirs, suscessors and agsigns, employees, agents, contractors and invitees, as an
easernent appurtenant to Parce! B, a non-exclusive, perpetual eassment for maintenance of the
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