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STATE OF ILLINOIS }
) 88

COUNTY OF LAKE )

IN THE CIRCUIT COURT OF THE NINETEENTH
JUDICIAL CIRCUIT, LAKE COUNTY, ILLINOIS

SARAH MOSS MOSKOWITZ,
by her Agent and Attorney-in~
Fact, Gloria Fleischer,

Plaintiff,
NO. 94 L 676

3

)
}
}
)
)
)
3
MICHAEL H. MOSS, )
)
Defendant. )

QRDER

This cause coming to be heard for trial, due notice having
been given and the Court beliyg fully advised, finds that:

1. Plaintiff by Gloria Fleisciier, pursuant to a durable power
of attorney has filed a two count compisint seeking judgment on an
alleged promissory note and punitive darages for fraud and breach
of fiduciary duty. Defendant has counter-clalisd alleging that the
note was in fact intended to be a guarantee and geeking to reform
that document to reflect the true intent of the partiss.

2. Defendant has contested the standing of Gloria rieischer
to bring this suit alleging that Sarah Moskowitz was not compotent

B to execute the power of attorney. Defendant has failed to meet
burden in showing that Sarah Moskowitz was not competent at théa%. .
time of the execution of the power of attorney. Defendant ‘E, |

presented nursing home workers and the deposition testimony of Dr.

John M, Sultan to support the claim of incompetency. Howaver, none

of these witnesses were able to establish that Sarah Moskowitz was
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not competent at the time of the execution of the power of
attorney.

3.

Tha next issue involves the classification of the document
which has been called by plaintiff a promissory note and by
defendant a guarantee {plaintiffs’ complaint Exhibit 2),

Defendant
claims that despite the warding of the document, it was intended by

the pariies to ke a guarantee by defendant of plaintiff’s
investment 4nd that it lacked the necessary conslderation for a
promissory nots.

4.

The evidence is relatively uncontested concerning the
events leading up to thz May 13, 1986 meeting between plaintiff and
defendant.

Defendant warrad plaintiff to invest $100,000 in a
limited partnership in which defendant was involved.

At the time
of the executicn of the document, the plaintiff was an elderly
widow with limited experience in ma*tars concerning investments.
Defendant was the nephew of the piaintiff, was approximately 49

years of age, and had a degree in law and ves a certified public
accountant.

Plaintiff agreed to invest in the linited partnership,
but wanted further security concerning her investment and therefore

ingisted on and received the May 13, 1986 document.
Exhikit 2)

@

(Complaint %

o

Lo

53

5. It is not necessary for the Court to go beyond the four o3
corners. of Exhibit 2 in order to construe the document.

o

o,

consideration, the amount, the interest rate, and the method for q%%
demand.

document is clear from its face concerning its terms, reciting thesd

Defendant’s argument that there is no consideration for

-2
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§§he note is without merit. Tha note recites that the consideration
eceived by defendant is plaintiff investing $100,000 in a limited

artnership. Defendant had an interest in an entity that was a

eneral partner and therefore the defendant had an interest in the

?limited partnership and benafited from the partpership being fully
?funded. If defendant had wanted the document to be merely a
“:guarantee, wa could have inserted the necessary language into the
;fdocument. Denans was properly made by plaintiff‘s representative
* upon defendant pussvant to the terms of the note,

6. Plaintiff contends that defendant had a fiducjiary duty to
" the plaintiff and was guilty of breaching that duty and also of
L:fraud. Plaintiff requests tahe court to awvard punitive damages
;'against defendant for this allegecd breach.

7. The law 1s well settled coagcining the factors that the
;acourt should consider in determining wietber or not a fiduciary
? ralationship exists. In this case, as in many cases, the evidence
8 on these factors is closely balanced. However, gjiven the fact that

. Sarah Moskaowitz consulted at least two other fruily members

f concerning this investment and required that defendant peiconally
R f isgue a promissory note in relation to the investment, leads the

court to conclude that plaintiff has failed to establish tion

existence of a fiduciary relationship in this case,

8.\ Plaintiff has failed to prove that defendant fraudulently

L
induced plaintiff to enter into this transaction. Initially, the %5 {
investrent paid the interest as the parties had anticipated. Also, E;

3

the partnership is still functioning with substantial assets, &

8
e Om,

|
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WHEREFORE IT IS HEREBY ordered that:

a) Judgment is entered in favor of plaintiff and
against defendant in the amount of $100,000
plus 12% simple interest from the date of the
last interest payment to the date of the judgment;

b) The request for punitive damages it is denled;

¢} Defendunt’s counter-claim for reformation of the
agreement- is denied.

ENTER:

ETER M. TROBE,
Assoclate Judge

Dated at Waukegan, Illinois
this ____. day of June, 1995,

Qc: Barnard, Foreman & McCollam, Ltd.
‘ 33 North Lasalle Street, Suite 2100
Chicago, IL 60602

Steven J. Brody
Attorney at Law

1550 Northwest Highway
Suite 108-1

Park Ridge, IL 60068 ——

Eugene K. Hollander
Attorney at Law '\5 g@fﬂk NE 7[
180 N. LaSalle Street {490 /-

Chicago, IL 60602 S - 1300
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