- FlB 3 "UNOFFICIAL COPY
i | P 96713364

2/
“"5/ \/ DECLARATION OF COVENANTS
RESTRICTICNS _AND EASEMENTS
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o4 eclaration of Covenants, Restrictions and Easements is
made as of the J§®  day of S!p"gghsf“ , 1996 by OKRCHARD
PLACE L.L.C., an Illinois limited liability company {hereinafter
referred to as "Orchard Place") and Orchard Place Retaii L.L.C.,
an Illinois limited liability company {(hereinafter referred to as
"Retail”; Orchard Place and Retail are sometimes hereinafter

collectively referred to as the "Declarant”). . BLFi-ul RECRDING o 343,55
- 7020 TRAN G737 09/19/%¢ 10387:00

. LS S KR e -4 -7 18346F
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A. “etail is the owner of a parcel of land lccated in the
Village of Siolkie, Took County, Illinois which will be improved
with a buildiny zon:zaining approximately 77,000 leasable square
feet of space tcgecner with parking and access ways which land is
legally described 4t Exhibit "A" attached hereto and incorporated
nerein bv this reference (hereinafter referred te as the "Retail

Parcel"}.

B. Qrchard Place is-the ownier of a certain outlot parcel of
land which is adjacent to tiiz Retail Parcel and is legally
described on Exhibit "B" attacled hereto and incorporated herein
by this reference (hereinafter referxred to as the "Gutlot
Parcel"}.

C. Declarant desires tc establish for itself, its
successors and assigns, and the owners aud occupants from time to
cime of the Retail Parcel and the Qutlot Jarcel and their
customers, emplcocyees, agents and invitees, cesrialin easements,
rights, privileges and restrictions in order to'provide for the
narmonious and complimentary use of the Retail (Parcel and the
Qutlot Parcel.

1JOY, THEREFOQRZ, the Deciarant as owners of :he'ketall Parcel
and the OQutlot Parcel nereby declares the follow.ng:

i, Common Area. For the purposes of this Declaraticn. all
»f the area within the Retail Parcel and the Outlot Parcel =o_ he
used in common shall be referred to as "Common Area”, and said
Commor, Area shall effectively include (i) all areas within the
Retail Parcel and the Cutlot Parcel other than *“tenant building
arcas® and (ii) all portions of tenant bullding areas now or
hereafier conscructed on the Outlot Parcel and the Retail Parcel
intended to be used for commeon ingress, egress and parking. The
renant building areas are those areas on which a building is now
puilt or hereafter is constructed for use by a tenant or tenants.
The Common Area shall include, but not be limited to all
sidewalks, walkways, aisles, vehicular driveways, parking areas
entrances and exists and the landscaped areas, as well as common
parxing, ramps. elevators, elevator/stalr towers, interior
building spaces and systems located within buildings and intended
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for common use by tenants and occupants of the Retail Parcel and
the Qutlor Parcel.

2. Easements.

A Declarant harebyv establishes and grants to the
owners, occupants and tenants from time to time of the Outlet
Parcel and the Rerail Parcel and their respective subtenants,
licensees, concessionaires. suppliers, agents, employees,
customers and invicees. a non-exclusive easement for pedestrian
and vehicular use and the right and privilege to use in common
with the Declarant all of the Common Areas now or at any time
hereafter construcred fcr the purpose of ingress and egress,
parking, celiveries, trash removal and providing access to and
from public/and private rights-of-way in connection with the use
of the Retal: Parcel and the Outlot Farcel except for the parking
of delivery and servize tricks and vehicles (other than on a

temporary basis)q

Supjaci to the terms, covenants, provisions and
limitations of Subparagraph 2C herecf, Declarant hereby reserves
to itsel® the following rights with respect to portions of the
Retail Parcel and the Outlern Parcel encumbered by the foregoing

egasemanrs:

(1} to male improvements and repairs tc the
Common Areas and to do all acts in cennection therewith, including
without limitation. the temporary cicgsing of sucn areas;

(ii) to impose reascnable regulations relative
to the use of such easement area; e.g., speed linits, prohibiting
sucit use by heavy venicles and the installatien of traffic control
devices;

(iii) to provide traffic lanes delineating and
controlling the flow of traffic and providing for ihe striping of
rraffic and parking lanes;

{iv) to alter the location and dimensions of
the driveways from time to time on the condition that the
Declarant or its successors in interest shall provide an
alternative meancs of ingress and egress of vehicular trafiic to
and from the adjoining public streets;

() o temporarily clnse any part of the
Commeon Aareas for the purpose of making repairs, changes or for the
prevention of the acquisition of public rights in and to such
reas;
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(1) to require employees of the businesses
cperated on the Retail Parcel and the Qutlot Parcel to park on
roof deck areas specifically designated for employee parking; and

{(vii) to designate parking within the Outlot
Parcel for the exclusive use of the Outlot Parcel Owner and its
tenants, cuscomers and invitees.

3, The Declarant does hereby establish and grant nun-
excilusive easements under, through and across the Common Ar=as for
such water system lines, telephone and/or electrical conduits or
systems, gas mains,. sewer lines, drainage :lines and other public
utilities which may be required in order to service any portion of
rhe Re-zail Parcel and the Outlst Parcel. All such systems.
structures . mains, sewers, conduits, lines and other public
stilicies add instrumentalizies shall be installed and maintained
below the ground level or surface for such easements. If the
installation o7 a utility line shall only benefit one of the
Parcel owners, =iier said party shall ke solely responsible for the
cost and exgense of the installation of the utility line. In the
event it is necessary for the owner, tenant and/or occupant of one
of the respective parceis to excavate on the other parcel for the
installation, maintenance and/or repair of said utilities, such
excavation shall be done in-a good and workmanlike manner and be
scheduled so as not to interrere with the conduct of business or
flow of traific on such parcel

C. Declarant covenan.s and agrees as follows:
(i) Declarant shall exercise the rights granted to Declarant under

rhis Section 2 so as to minimize int¢rference with the use of and
business operations in the Retail Parcel 2nd the Outlot Parcel to
the minimum extent possible; (ii) Declarart. snall use reasonable
efforts to plan and ccordinate any maintenance, repairs,
raplacements and changes to the Common Areas so/that reasonable
parxing shall be available at all times to serve employees,
guests, invitees and customers of the Retail Parce’ and the Gutlet
Parcel; (1ii) Declarant shall not make cr permit to be made any
change or alteration of the driveways cor other Commen Areas that
raterially affects the flow of pedestrian or vehicular traffic to
or from the Retail Parcel and the Outlet Parcel or the pariking
areas without the prior consent of the tenants of such parcsls
which will not be unreasonably withheld or delayed; provided.
however, the consent of tenants shall not be required te
modifications of the Common Areas imposed by governmental
authorities; and (iv) Declarant shall not initiate or acquiesce to
any zsning cnange which materially affects access to the Cemmon
Areas or the Qutlct Parcel without the prior consent of :he
tenants of such parcels which will not be unreascnably withheld or
delayad.

o. Neither Declarant nor any tenant or occupant of the
Retalil Parcel or the Outloh Parcel shall grant any parking rignts
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to any persan or entity that is not an owner, tenant, occupant,
customer or supplier of the Fetail Property or the Outlot Parcel.

E. Retail hereby establishes and grants to the owner,
tenant or occurpant of the Cutlot Parcel from time to time a
perpstual non-exclusive easement for ingress and egress to and
from the Retail Parcel for rpersens, vehicles and material over,
on, across and througn the Retail Parcel to the extent reasonably
necessary to permit the construction, maintenance, repair,
replacement restoraticn or reconstruction of any and all
improvements located on the Cutlot Parcel. Declarant may impose
reasonable limitacions on the use of such easements by the owner,
renant or occupant of the Outlot Parcel under this Subparagraph E
including, without limication, establishing paths of ingress and
egrens and llours of the day or days of the week during which the
owner, tenant’ cr occupant of the Outlot Parcel may use and enjoy
the easement gianted pursuant to this Subparagraph E.
Notwithstanding anything to the contrary nerein contained, owners,
tenants and occupants of the Retail Parcel and the Outlot Parceil
shall restrict the access route for heavy construction vehicles
and equipment to the public alley which runs from Skokie Boulevard
and abuts the Outlot Parcel, and the Retail Parcel along the south
exgosure. Any damage to cuch area caused by such heavy
construction vehicles and egoinment shalli be repaired at the sole
cost of the party responsible for such damage.

3. Gperation and Maintepayce of Commop Areas and Taxes.

A. Ratail or its successOrs. in interest agrees to keap
and maintain the Common Areas in good ordnsr, condition and repair
including, without limitation, keeping alLl sidewalks, walkways,
lands-aping and parking surfaces (including repaving and
rastriping as recessary), at all times, in & clean, unlittered,
orderiy and sanitary conditicn, removing prompuly all snow and
ice, furnishing, instailing and keeping in goed xepair the
lighting equipment (including bulbs and ballasts)’ and repairing,
replacring and renewing such Common Areas as may be reguired. The
cost of such upkeep and maintenance shall be chared befween the
owners of the Retail Parcel and Outlot Parcel (hereinaiser
referred %o as an “Owner or "Cwners"). The Owner of each/parcel
shall pay its proportionarte share of the entire cost of
maintaining, insuring and repairing the Common Areas. The
proportionate share of maintaining and repairing the Common Areas
payaple by the Outlor Parcel Owner shall ke equal to a fraction
the rumerator of which is the square footage of the area in the
puildings constructed on the Outlot Parcel and the denominator of
wnich is the sum of the numerator plus the leasable area of the
buildinygs constructed on the Retail Parcel. The proportionate
share of maintaining and repairing the Common Areas payable by the
Retail Parcel Owner shall be equal to a fraction the numerator of
which is the leasable area of the buildings conscructed on the
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Retail Parcel and the denominator of which is the sum of the
numerat-or glus the square footage of the buildings constructed cn
the Outlot Parcel. As used herein, the leasable area of the
buildings constructed on the Retail Parcel shall be defined as the
tctal area of the aforementioned buildings excluding any Common
Area. £ach Cwner agrees to pay its proportionate share of the
ccst of maintaining and repairing the Common Areas in monthly
instaliments on the first day of each calendar meonth in advance
based upor the amount reasonably estimated by Declarant or its
successars in interest to be reguired for maintaining and
repailring the Common 2reas. At the end of each calendar year the
Declarant shall adjust the monthly installments to be paid by each
occupani-Pased upon the actual amcunt of the cost of maintaining
and repairing the Common Areas and a reasonable percentzge
increase tu. c=flect current anticipated costs and expenses.
Notwithstandine anything to the contrary herein contained, truck
dock loading aress and other areas designated as part of the
Common Area but u3a2d exclusively by occupants of either the Qutlot
Barcel or the Retzil Parcel shall be maintained by Retail but the
'nst of such maintenarce shall be paid ky the Owner of the Qutlot
>arcel or Retail Parcel, as applicable, which uses sald areas.

8. The Owners/and their permitted occupants of the
istail Parcel and the OQutlol Parcel, as applicable, shall not
interfere with, obstruct, innivit or otherwise adversely affect
sne another's use and enjoyment ~I the Common Areas or the rignts
granted under this Agreement with respect to the Common Areas.
Further such parties shall not creste any nuisance upon or
illegally use the common areas and agize noc to violate any
applicable law, ordinance, rule, regulation, permit or code which
would adversely affect the use and enjoymeat of the Common Areas
or the rights granted under this Agreement wi.th respect to the
Common Areas.

C. Declarant shail keep the Common ‘Areas well-lighted
during all pericds ¢f darkness wnen the occupants or tenants of
*he Ouclot Parcel or the Retail Parcel are open for business and
fcr not i12s8s than one-half (1/2; hour after said peridd. There
shall be kept lighted for security purposes seven (7) aays of each
week during those hours of darkness when full lighting is /pot
required those lights to he erected on the Common Areas whichy the
Declarant determines 1n its resasonable judgment to be necessary to
previde adequate security for the Retail Parcel and the Qutlot

Parcel.,

D. The Owner of the Retail Parcel and the Outlct
Parcel shall pay when due their respective proporticnate shares of
rhe Taxes for the Shopping Center. As used herein, the term
"Taxes" shall be defined as all real estate taxes and assecsments
(whether general or special), including sewer rents; sales, use or
other taxes now or hereafter imposed by any governmental authority

w
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upon rent received by an Owner; and other taxes, fees or
assessments now or hereafter levied by a govermmental authority on
the buildings constructed on tae Retail Parcel and the Dutlot
Parcel or theilr contents or an the operation or use thereof {(but
excluding ail federal income taxes, state and lccal net income
taxes, federal excess profit taxes, franchise, capital stock and
federal or state estate c¢r inheritance caxes of any Owner); and
all fees and costs incurred in connection with the seeking of a
reduction of any of the foregoing, levied and assessed against the
Retail Parcel and the Cutlot Parcel. The propertionate share of
Taxes payable by the Outlot Parcel Owner shall be equal to a
fraction e numerator of which is the square footage of the area in
the builiings constructed on the Outlot Parcel and the denominator
of which is the sum of the numerator plus the sgquare footage of
the leasabl= area of the buildings constructed on the Retail
Parcel. The mirporticnate share of Taxes payable by the Cwner of
the Retail Parc¢el-shall be equal to a fraction the numerator of
which is thz leassole area of the buildings constructed on the
Retalil Parcel and.tlie denominator ¢t which is the sum of the
numerator plus the squers footage of buildings constructed on the
Cutlot Parcel. As used nerein, the leasable area of the buildings
constructed on the Retail Parcel shall be defined as the total
area of the aforemencionea muildings excluding any Common Area.
Notwithstanding anything to a2 contrary, Retail's cbiigatior
pursuanc to chis paragraph shall nc:t exceed an amount equal Lo the
Tayes connected with the Retall Parcel along with all fees and
costs incurred in connection with.the Retail Parcel. .

E. In the event that the irprovements constructed in
*ne Retail Parcel or the Cutlot Parcel are demolished or otherwise
reduced in size by 50% or more, then Decliarant shall equitably
adjust the proportionate share payable by each Owner for
mainterance of the Cocmmon Areas and Taxes and Declarant's
reasonable allocation shall be binding upen the 2wmers.

F. In the event the Owner of the Cutlct DParcel fails
to perform its obligations under the above Subparagraph A or D,
then Retail shall have the right, at its coption in addition to all
other remedies available to it at law cr in eguity. to perform any
or all of said party's obligations and such party shall, within
ren (10) days after service of an invoice by ketall reimburse to
Retail all costs incurred by Retail in connection with its
parformance of the coverants and obligations of the party provided
in the above Subparagrapn A. In such event Retail srall be
entitled to receive interest at an annual interest rate egual to
four (4%) percent pe: annum over and abcve the prime interest rate
announced by The First National Bank of Chicago as its prime
interes- rare, as such rate may changed from time-to-time, on all
funds advanced by Retail to fulfill the obligations of such
defauvlting party. In the event that Retail commences an action to
enforce this Declaration at law or in equiry, then Retail shall be
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entitled to receive an award of all attorneys' fees and costs
expended in such action against the Outlot Parcel Owner if said
rarcy is found to be in default of the covenants and cobligations
contained in this Declaration.

G. If Retail fails t¢ operate, insure, manage, equip.
protect, police, light, repair, replace and maintain tnhe parking
areas, driveways and Common Areas and their facilities, the Owner
of the Cutlot Parcel shall so notify Retail in writing of any such
deficiencies and if such deficiencies continue for thirty (36)
days after such notice {or if such deficidncy cannot ke cured
within said thirty {30) day period or such additional time as may
be required to permit Retail to cure such deficiency using due
diligence in pursuing such cure), then the COwner of the Gutlot
Parcel may effect the cure of the deficiency and seek recovery
from Retall (or its costs so incurred in an action at law;
prozided, nowever, that if the Owner of the Outlot Parcel assigns
its rights unde:r *tr0is Paragraph 3G to Golf Skokie Real Property
Company, Inc. ("GS2FCI*), as tenant under that certain Ground
Lease dated Z ... 1995 for the Outlot Parcel, then GSRPCI
or its successor or permitted assigns shall have the right to
exercise such rights on beralf of the Owner of the Outlot Parcel.
The prevailing party in any such action shall be entitled te
receive an award of its reasosnable attorneys' fees and costs
incurred in such acticen from cvihe party fecund to be at fault by a
court of competent iurisdiction. ~The parties acknowledge that the
Outclot Parcel Cwner‘s remedy hereunder shall not include any right
of setoff against payments due to flelail pursuant to the terms of
this Declaration. Notwithstanding anyriiing to the contrary, in the
event that Qutlct fails to pay its propariionate share of the
maintaining, repairing, ang insuring of tiie commcn areas as
required in this Agreement, Retail shall not p= obligated to
raintain, repair or insure items on the Qutlot Parcel which are
stbject of said failure of Outlot te pay its prepertional share.

4. Use Restrictions.
A. Neither the Declarant {(or its successcrs on

interest or assigns) ncr any Owner or occupant af the Retald
Parcel shall enter intc a lease or sublesse, or otherwise rermit
or suffer rthne use of any gorticn of the Retail Parcel as a banking
or financial institution or operation (including, without
limitation, any thrift or credit union, facility, automatic teller

achine or drive-thrcugh banking facility), or permit the sale of
insurance or financial products and services thereon, unless the
Qutlot Parcel or any portion thereof shall permanently cease teo be
used for any such banking purpose or is not used for banking
purposes for a period of two (2) years.

B. Neither the Daclarant {or its successors in
-

interest 9 signs) nar any Owner or occupant of the Outlot
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Parcel shall enter into a lease or sublease or ctherwise permit or
suffer the use of any portion of the Outlot Parcel for the sale of
lineans, bed and bath items or closet and container items unless
the Retail Parcel or any porticn thereof shall permanentliy cease
*o be used for such purposes or temporarily cease to be used for
such purposes for a period of twe (2) years,

5. Insurance. Retail shall at all times during the term of
rhis Declaration maintain insurance coverage insuring Declarant,
the Owner of the Retail Parcel and the Outlot Parcel and the
tenants or occupants cof the Retaill Parcel 'and the Outlot Parcel
with the {cllowing ccverages:

A, Comprehensive general liability insurance for all
lagal liabiZity in connection with claims for personal injury or
death and preooerty damage incurred upcn the Common Areas,
including a breaid form or extended liability endorsement. Such
insurance shall lave limits c¢f at least TWO MILLION AND NO/100
(32,000,000.00} COLLARS for ccmbined single limit personal injury
and property damage liability per occurrence.

B. Insurance acvainst fire, vandalism and the extended
coverage perils for the Iulil insurable wvalue of all improvements
to the Commen Areas.

Each of Declarant and the Owners, tenants and occupants of the
Retail Parcel and the Qutlot Pardel shall be a named insured under
such policy or policies. Retall ig hereby designated the agent cf
the other parties for the purpose oflobrtaining such insurance.

The premium for said policy or policies shall be apportioned among
the parties in the same manner as the Cocmuion Area maintenance
charjes are apportioned and paid under Paravreoh 3A of this
Declaration and the Declarant shall equitabiy eppertion premiums
betwesn Common Area and non-Common Area for pérticns of the
building constructed on the Retail Parcel wnich <anitains Common

Area parking and facilities.
&.  General Provisions.

A Covenants Run With the Land. The easements,
rights, privileges, covenants, conditions and restrictions
contained herein shall be deemed to be covenants running with ‘che
land. If either parcel 1s hereinafter divided into two or more
parcels, all of the owners of said parcels shall be entitled to
the benefits of the easements, rights and privileges granted
hereunder and all of said owners snall be burdened by the
easements, rights and privileges imposed hereunder.

The easements, covenants, rights, priviieges,
ligations created hereby shall inure to the benefit
ng upon the parties hereto, their successors and

its and ob
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assigns; provided, however, that upon the transier cf ownership of
either thne Retall Parcel cr the Qutlot Parcel, the liability of
the transfercr for breach of any covenant or obligation occurring
tnereafter shall automatically terminate.

3, Duration. Except as otherwise provided herein,
each easement, cuvenant, restriction and undertaking of this
Agreement shall be for the tarm of seventy-five {75} years from
the date hereof, after which time they shall be automatically
extended for successive periods of ten (10) vears each, unless
terminated within one hundred eighty (180) days of the expiration
of the initial sewventy-£five (75) year term or any extension
cthereof v an instrument recorded by the Petail Parcel Owner and
the Outlot Parcel Owner.

C. Injupctive Relief. In the event of any violation
or threatened violation by any owner, lessee, occupant or tenant
from time to time of any portion of the Retail Parcel or the
Outlot Parcel cf anwy of the terms, covenants, and conditions
herein contained, in addition to the other remedies herein
provided, any or all of the owners or ternants of the Retail Parcel
or the Outlot Parcel shall have the right to enjecin such violation
or threatenad viclaticn iira court of competent jurisdiction. The
court costs and the reascnaiile fees of the attcrneys for the
prevailing party in any legal rroceedings seeking relief shall be
paid by the party against whom judgment is entered in said legal
proceadings.

D. Modification Provisions.. This Agreemenc may not be
modified in any respect whatsoever, or rescinded in whole or in
part, except with the consent of all of the-Owners of the Retail
Parcel and the Qutlot Parcel.

E. Mot _a Pubiic Dedication. Nothing herein contained
shall be deemed to be a gift or dedication of any wortion of the
Retail Parcel or the Outleot Parcel to the general public or for
the general public or for any public purposes whatsoever. it being
the intention of the parties that this Agreement shall (be strictly
limited to and for the purposes hereir expressed.

F.  Breach Shall Not Permir Termination. It is
expressly agreed that no breach of this Agreement shall entitle
any owner to cancel, rescind or otherwise to terminate this
Agreement, hut such limitation shall neot affect in any manner, any
other rights cr remedies which such owner may have hereunder by
reason of any breach of this Agreement. Any breach of any of said
covenants or restrictions, however, shall not defeat or render
invalid the lien of any mortgage or deed of trust made in good
faith for wvalue but such covenants or restrictions shall be
binding upon and effective against such owner of any of said
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croperty or any portion therecti whose title thereto is acquired by
foreclosure, trustee's sale, or otherwise.

G. Validisy and Severanc.:. If any clause, sentence or
other portinn of this Agreement shall become illegal, null or void

for any reason, c¢r shall be held by any court of competent
jurisdiction to be sco, the remaining portion thereof shall remain
in full force and eftfect.

TN WITNESS WHEREOF, the Declarant has executed this
Declaraticn of Covenants, Restrictions and Easzements as of the
date above first written.

OFCHARD PLACE L.L.C.
/.

4

By:

Mitchell Sa;%ltz, its Managing Member
ORCHARD PLACE RETAIL L.L.Z.

By: L
Orchard Pla#fe Retail, in¢., its Managing Member
Mitchell Saywitz, President
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EXHIBIT A

LOT 1 IN ORCHARD PLACE RESUBDIVISION, BEING A
RESUBDIVISION IN THE EAST HALF OF THE NORTHEAST
QUARTER OF SECTION 16, TOWNSHIP 41 NORTH, RANGE 13,
¢AST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,
[LLINOIS.
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EXHIBIT B

LOT 2 IN ORCHARD PLACE RESUBDIVISION, BEING A
RESUBDIVISION IN THE EAST HALF OF THE NORTHEAST
(UARTER OF SECTION 16, TOWNSHIP 41 NORTH, RANGE 13,
£a5T OF THE THIKD PRINCIPAL MERIDIAN, IN COOK COUNTY,
ILLINOIS. [0-J6~ 206=00 (016206 ~0¥ ¢
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