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" BECOND MODIFICATION AGREEBMENT
STATE OF ILLINOIS §
§ KNOW ALL MEN BY THESE PRESENTS:
COUNTY OF COOK §

This Second Modification Agreement (the "Second Modification")
is made and entered into by and among LASALLE NATXONAL TRUST (F/K/A
LA SALLE JATIONAL BANK), 135 So. La Salle Street, Chicago, Illinoie
60603, as Trustee under Trust Agreement dated November 13, 1985,
and known as %“rist No. 106506"?@ﬁ2”%3§f¥50r"): AMERICAN GENERAL
LIFE AND ACCIDENT IWBURANCE COMPANY, P.O. Box 1375, Houston, Texas
77001 (the "Lender"); 'EVANSTON GALLERIA LIMITED PARTNERBHIP, an
Illinois limited partnersiiip (“Evanston Galleria® and/or "Benefi~
ciary"), whese general partnzis are First Dearborn Evanston
Associates Limited Partnership and !irst Dearborn Income Properties
L.P. II; PFIRST DEARBORN PROPERTIES, ~INC. ("First Dearborn');
ROBERT 8. ROBS ("Ross"); and BRUCE H. GLOCK ("Block"} (Pirst

Jearhorn, Ross and Block being hereinafter referred to as the

“Controlling Parties”), effective as of May 1, 1994.

¥IINESSETIH:

The Obligor, Evanston Galleria, the Controlling Partizs and
the Lender hereby stipulate and agree that the following events
have cccurred and that the following facts and conditions exist:

1.1 ©nApril 5, 1989, Obligor executed a promissory npte (the
“Original Note"), in the original principal sum of Eight Million
Two Hundred Fifty Thousand and No/100 Dollars ($8,250,000,00), pay~

abls to the order of the Lender to evidence a loan made by Lender

to Obligor (the "Loan").
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1.2 The Obligor's obligation to repay the Original Note is
secured by, ipter alia (i) that certain Mortgage and Security
Agreement (the "Original Mortgage®), of even date with the Original
Nete, bhetween Obligor, as mortgagor, and lender, as mortgageq,
recorded April 10, 1989, in the Office of the Recorder of Deeds of
Cook County, Illinois, as Document No. 89154856, and covering and
encumbering that certain real property {therein and herein referred
to as the ‘Ziortgaged Property!), described on Exhibit A, attached
hereto and herzin and incorporated herein for all purposes; (il)
Assignment of lLessor's Interest in Leases ("Evanston Assignment")
dated April 5, 1989, evecuted by Evanston Galleria, as assignor,
and Lender, as assignee, rzcorded April 10, 1989, in the Office of
the Recorder of Deeds of Cou¢k County, Illinois, as Document No.
89154857; (iii) Assignment of Lessor's Interest in leaszes (“Trustes
Asaignment") dated April 5, 1989, exezuted by Obligor, as assignor,
and Lender, az assignee, recorded April 10, 1989, in the Office of
the Recorder of Deeds of Cook County, Iliineis, as Document No,
82154858; (iv) Collateral Assignment of Beneficial Interest Under
Land Trust {("Collateral Assignment") dated April 5, 1289, executed
by Evanston Galleria and acknowledged and accepted by lLeuder and
Obligor; and (v) UCC Financing'Statements ("Financing Statewents")
dated April 5, 1985, Ffiled April 11, 1989, in the Office of the
Recorder of Deeds of Cocok County, Illinois, as Document No.
BS U 08727 and filed April 14, 1989, with the Secretary of State of
the State of Illinois as Document No. 2561324.

1.3 The Original Note is also secured by (i) that certain
Beneficiary's Guaranty, dated April 5, 1989 (the "Evanston Guar-

anty"), for the benefit of the Lender executed by Evanston

-2~
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Galleria, and {ii) that certain Debt Service Guaranty dated
April S5, 1989 ("Slaven/Ashkin Guaranty") for the benefit of the
Lender executed by Arthur Slaven and Laurence Ashkin (Slaven,
Ashkin and Evanston Galleria are hereinafter referred to as the
"Guarantors"). Both the Evanston Guaranty and the Slaven/Ashkin
Guaranty were modified by instruments exaecuted in connection with
the Pirst Modification ({as hereinafter defined).

1.4' _On February 23, 1993 (but effective as of August 1, 1992)
Obligor, Bere:iciary, the Guarantors and the Lender entered into
that certain First Modification Agreement ("the First Modifica-
tion") which amongst other matters, extended the Maturity Date of
the Note until May 1, 193¢ and modified the interest rate payablea
upon the indebtedness.

1.5 The Note is now due and payable in full and Obligor and
Beneficiary acknowledge that therc does not exist any defense,
setoff or credit against the Loan and that Lender is now entitled
to enforce all of its rights and remedies under the Loan Documents,
including, but not limited tc, the commencemerr of an action to
foreclese upon its Mortgage.

1.6 Obligor, Beneficiary and the Controlling Parcies have
requested that Lender agree to modify and extend the icsn and
Lender is amenakle to such request, subject to the terms hereof.

1.7 The Obligor and the Lender have agreed to make certain
modifications to the provisions of the Original Note and the Origi-
nal Mortgage, as previously modified by the First Modificatian, as
set forth more particularly herein (the Original Note and the
Original Mortgage, as modified by the First Modification and as

further modified herein, sometimes hereinafter being referred to

-3-
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respectively as the "Note" and the "Mortgage"). The Mortgage, the
Evanston Assignment, the Trustee Assignment, the Collateral As-
signment, the Financing Statements, the Evanston Guaranty and the
Slaven/Ashkin Guaranty and all othar assignments, and lien instru-
ments heretofore or concurrently herewith executed by the Obligor,
in favor of Lender, and pertaining to and securing the Note, some-
times are referred to herein as the "Loan Documents" and/or "Senior
Liens."

NOW, TEELFEFORE, for and in ccnsideration of the mutual cove-
nants and conditions contained herein, and other good and valuable
consideration, the receipt and sufficiency of which hereby are
acknowledged and confessed, the Okligor, Evanston Galleria, the
Controlling Parties and tlic fender hereby agree as follows:

2. [Lefinitions

As used herein, the following terms shall have the respective
meanings set forth in this Article 2:

Section 2.1 The term "Applicable Lav" cnall mean and include
all provisions of federal, state, and local <onustitutions, stat-
utes, rules, regulations, judicial decisions, ordinances, or other
legal requirements that ave applicable to the Note ~r to the
Obligor's obligation to repay the Note,

Section 2.2 The term “Controlling Party Guaranty" shall mean
that certain guaranty executed by First Dearborn, Rosa and Block of
even date herewith.

Section 2.3 The term "Effective Date" shall mean May 1, 1996.

Section 2.4 The term "Guaranties" shall msan collectively thﬁ.

Evanston Guaranty and the Slaven/Ashkin Guaranty.
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Section 2.5° The term "Highest Lawful Rate" shall mean eigh-
teen percent (18%) per annum.

Section 2.6 The term "Junior Lienor" shall mean David L.
Husman, and each subsequent holder, from time to time, of the
Junior Liens and the indebtedness secured thereby.

Section 2.7 'The term "Junior Liens” shall mean that certain
Mortguge dated April 10, 1989 and an Assignment of Rents dated
April 10, 1°89, each executed by LaSalle National Bank, as Trustee,
under Trust Agreement dated November 13, 1985, and known as Trust
No. 106506 to Arinnr Slaven and Laurence Ashkin, and filed in the
Office of the Recoider of Deeds of Cook County, Illinois, as
Document No. 90440255 and as Document 90440256, respectively. The
Mortgage and Assignment of rents were assigned to Manufacturers'
Affiliated Trust Company, ac. Custodian for bDavid L. Husman
("Manufacturers”), under Trust No. P5206, recorded September 27,
1990 as Document No. 90470173. Subsetusiit thereto, Manufacturers
assigned tha Mortgage and the Assignment of Rents to Equibase
Capital Corporation, an Illinois corporation by jnstrument filed in

the Office of the Recorder of Deeds of Cook County. Illincis as

Document No. 93153911. The Mortgage was amender’ by First

Modification Agreement recorded March 2, 1993 as Document No.
93153912,

Section 2.8 1The term "Maturity Date" shall mean May 1, 1998,
axcept as said Maturity Date may be accelerated by Lender pursuant
to the Note, the Mortgage, the Loan Documents or this Secon& Modi~-

fication because of an Event of Default by Obligor or Evanston

Galleria thereunder.

PIISZLIC




 UNOFFICIAL '

r




UNOFFICIAL COPY

Section 2.9 The term "Interest Differential” shall mean the
aggregate of all interest which has accrued at the Contract Rate on
the outstanding principal balance of the Note, less any Minimum Pay
Rate of Interest actually received by Lender upon the Note, pilus
interest thereon compounded monthly at the Contract Rate until
paid.

Sacvion 2.10 The term "Contract Rate of Interest" shall mean
nine percert (9%) per annum.

Section 2.11 The term "Minimum Pay Rate of Interest" shall
mean 8,25% psr annum.

3. Rezffirmation of Indebtedness and

Regised Payment Schedule

Section 3.1 The Oblicor acknowledges and confirms that as of
the Effective Date the principel halance on the Note that remains
unpaid is Eight Million, Thiee Hurdred Eleven Thousand Seven Hun-
dred Forty and 29/100 Dollars ($8,311,7:0.29) and that interest at
the Contract Rate has been paid to Lender through the Effective
Date.

Section 3.2 The Obligor and the Lender herchby renew the Note
and the indebtedness represented thersby and do hereby extend the
Maturity Date of the Note to May 1, 1998, as said Maturii{v Date may
be accelerated by Lender pursuant to the Note, the Mortgaye, the
Loan Documents or this Second Modification because of an Event of
Default by Obligor or Evanston Galleria thereunder.

Sectjon 3.3 The Obligor, Evanston Galleria and the Control-
ling Parties acknowledge and agree that Lender is under no obli~
gation fo extend the Maturity Date of the Note, that Lender
reluctantly agreed to execute this Second Mudification solely as a

final accommodatior to Obligor and Evanston Galleria, and that
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Lender has advised Obligor, Evanston Galleria and the Controlling
Parties that under no circumstances or event shall the Maturity
Pate of the Note be extended again beyond May 1, 1998,

Section 3.4 In lieu of making the installment payments called
for by the provisions of the Original Note, as modified by the
First Modification, payments of principal and interest shall be due
and pzrable as follows:

«a) Commencing on the Effective Date, interest only on
the unraid¢ principal balance of the Note, computed at the
Minimum UVay Rate of Interest on the outstanding principal
balance, (zurrently in the monthly amount of Fifty Seven Thou-
sand One Hun:Gred Forty-Three and 21/100 Dollars ($57,143.21)),
g0 long as no Event of Defauit shall then exist, shall be due
and payable in consecutive monthly installments: the first
such installment shall be due and payable as of June 1, 1996,
and on the first day of each of the next twenty~two (22)
months, until the Mailurity Date. Notwithstanding the modified
payments provided herein, interest (to the extent not paid)
shall continue teo accrue and compound monthly on the unpaid
principal balance of the 'lote at the Contract Rate.

(b) On the Maturity Data. as same may be accelerated by
Lender, the entire unpaid principzl balance of the Note, alil
accrued sut unpaid interest, including all accrued and unpaid
Interest Differential (to the extent said Interest Differen-
tial is payable pursuant to subparagraph(c) hereof), all Late
Charges and Default Interest and all advances or payments made
or charges incurred by Lender on account of Obligor, Benefi-
clary or the Mortgaged Property, cor other sums due to Lender
by Obligor pursuant to the Note, Mortgage ¢r the Loan Docu-
ments shall become due and payable in full.

(c) The Interest Differential shall be due w«rdi payable
only upon and from the proceeds of any: (1) sale of the Mort-
gaged Property, or any portion thereof, (including 'a fcre-
Clesure sale or any sale made pursuant to any order of a court

~ in connection with any proceedings seeking any reorganization,
arrangement, composition, readjustment, liquidation, dissolu-
tion or similar relief for debtors) vcluntarily or invelun-
tarily instituted against Obligor, Evanston Galleria or the
Mortgaged Property, or (2) from any refinancing of the
Mortgaged Property, or {(3) from any funds then remaining in
the Cash Flow Escrow (as hereinafter defined), but not other-
wise. In determining the amount of said proceeds, no
deduction shall be made for any distribution, return, fes or
charge of any kind, nature or description payable to Obligor,
Beneficiary, any partner in Beneficiary, or any partner or
shareholder in any such partner, or any affiliate of any of
the aforesaid nor shall any payment due to the Jurior Lienor

-7
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N or the holder of any lien inferior to the Senior Lien be
& deducted. Such proceeds, including any balance of the Cash
" Escrow Account, shall be credited first to all Late Chavges
£ and Default Interest and all advances or payments made or

charges incurred by Lender on account of Obligor, Beneficiary
or the Mortgaged Property, next on the Minimum Pay Rate of
Interest due and unpaid, next on the cutstanding principal and
the remainder, if any, on the Interest Differential. Pro-
vided, however, that for determining the extent of the Bene-
ficiary's equity in the Mortgaged Property at such time as the
trustee's deed under Section 5.5 hereof is recorded, the
Interest Differential shall be included as a portion of the
Irair then owed to Lender.

I fae
.

(3) Upon the execution of this Second Modification,
Obliger ‘and Evanston Galleria shall deposit in a Cash Escrow
Account; to be held by Cohen Financial Corporation, as Escrow
Holder puishant to the Escrow Agreement of even date herewith
executed by Baneficiary, Lender and Escrow Holder in escrow
for the uses ‘iereir. specified, all Excess Cash Flow (as
hereinafter deiined) derived or received from the Mortgaged
Property since the Effective Date, and Lender shall deposit in
said Cash Escrow Acczunt any interest received by Lender from
Obligor for any period accruing after the Effective Date in
excess of the Minimum-Pav Rate of Interest (after first ap-
plying such excess interest to cure any existing default in
monthly payments due upon ‘the Note). On the 15th day of each
month thereafter Obligor and Lvanston Galleria shall deposit
in said Cash Escrow Account z1) Excess Cash Flow derived or
received from the Mortgaged ‘Property for the preceding
calendar month. Each such depotii shall be accompanied by
cash flow statements, in form and sukctance reasonably sat-
isfactory to Lender and certified by the chief financial
officer of Evanston Galleria or Ross or Giock identifying all
receipts and expenditures in such scope 8l detail as Lender
may require. For the purposes of this Secord Modification,
PExcess Cash Flow" shall mean all rents, revenues, income and
receipts of any kind, nature or description gererated by the
Mortgaged Property ("Gross Receipts") in excess <f Operating
Expenses for saild same period of time for the rortgaged
Property. For the purposes of this Second Modiiication,
“"Operating Expenses" shall mean all ordinary, necessary and
customary expenses incurred to maintain and operate the
Mortgaged Property, as reasonably determined by Lender, plus

N any debt service payments and escrow deposits for real estate
- taxes and insurance premiums actually received by Lender from
' obligor or Beneficiary (or for which receipts are furnished by
Beneficiary evidencing direct payment of said real estate
taxes and/or insurance premiums), but in no event shall
Operating Expenses include any capital expenditure unless
first approved in writirg by lender (such consent not to be
unreasonably withheld by Lender), nor any disbursgements, fees,
charges, distributions or payments of any kind to Obligor
(other than an annual administrative fee for Obligor's serv-
ices as Trustee not to exceed Six Hundred Dollars ($600.00)
per year), Evanston Galleria, any partner of Evanston

$99522.36

—8--




UNOFFICIAL COPY




UNOFFICIAL COPY

Galleria, or any partner or shareholder in any such partner or
any affiliate of any of the aforesaid {excepting only a prop-
erty management fee not to exceed three percent (3%) to
FDC/Management, Inc.) nor shall any debt service payment be
made by Obligor or Beneficiary upon the Junior Lien or
included as an Operating Expense. Lender shall be and is
hereby granted a security interest in and to such Cash Escrow
Account and any and all funds therein, with all of the rights
and remedies of a secured party under the Uniform Commercial
Code of Illirois. 1In the event of a default under the Notg,
the Mortgage, the Loan Documents or this Second Modification,
Lender may, at its option, elect to require the Escrow Holder
to vay over to lender all funds then held in the Cash Escrow
hocount and Lender may use said Cash Escrow Funds to cure said
defanlt and/or to apply to any fuu due under the Note. Upon
the Yoturity Date, any funds then held in the Cash Escrow
Account way be applied in payment of any sum due under the
Note, incfuding, but not limited to, payment of Interest Dif-
ferential and/or all advances or payments made or charges
incurred by Lerder on account of Obligor, Beneficiary or the
Property or othe:s sums due to Lender by oObligor under the
Note, the Mortgage-or the Loan Documents; provided, however,
that such sums shall be credited first to all Late Charges and
Default Interest ani x1l advances or payments made or charges
incurred by Lender on' sciount of Obligor, Beneficiary or the
Mortgaged Property, next on the Minimum Pay Rate of Interest
due and unpaid, next on ‘the outstanding principal and the
remainder, if any, on the Interest Differential. In the event
that, in the sole determination of Lender, Obligor and/or
Evanston Galleria defaults in waking any required deposit of
Excess Cash Flow when due witn' the Escrow Holder and/or
Obligor or Evanston Galleria defauits-in the delivery of any
cash flow statements required hereunder -and such default is
not cured by Beneficiary within ten (2¢i days after written
notice by Lender to Beneficiary of sucn- default, Lender
reserves the right to convert the Cash Escrow Account to a
Cash Collateral/Lockbox Agreement whereby =z1)l tenants are
directed and required to make pavment of their rsntal obliga-
tions owed to Obligor and/or Evanston Galleria dlvectly to
Lender or its agent. A failure by Obligor and/or Evanston
Galleria to fully and promptly perform its obligationg here-
under shall be deemed to be an Event of Default under tae Loan
Documents. The Escrow Holder shall furnish to Beneficiary
quarterly acccunts of the Excess Cash Flow Account, and if
applicable, monthly accounts of any Cash Collateral Account.

In the event that there exists from time to time a posi-
tive balance in said Cash Escrow Account, Beneficiary may make
a written request to Lender for a disbursement to it of such
amount as may be reasonably nhecessary from time to time to
augment monthly cash flow from the Mortgaged Property to pay
all Operating Expenszes when due for the Mortgaged Property.
Such request shall be in writing, shall be in form and
substance and in scope and detail reasonably satisfactory to
Lender, made not more often than once a month, and not while
Obligor or Beneficiary is in default beyond any applicable

-g-n
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grace periéd under the Loan Documents or this Second

Modification. Lender shall authorize the Escrow Holder to

make such disbursements to Beneficiary from the Cash Escrow

Account, to the extent that pursuant hereto the Beneficiary is

entitled to such disbursement after Lender has received such

written request and such supporting statements as are herein
required, but only if Lender approves in its reasonable
discretion such request for disbursement.

Section 3.5 The Loan may be prepaid, in whole or in part, at
any time, upon thirty (30) Jdays prior written notice of such pre-~
payment, ‘without premium or prepayment fee.

Section 2.6 Notwithstanding anything to the contrary herein,
the agreement by ‘ender to accept the Minimum Pay Rate of Interest
and to defer colleccion of the Interest Differential, shall termi~-
nate if there shall ocCur an Event of Default under the Note, the
Mortgage, the Loan Documerts or this Second Modification whereby
Lender elects to accelerate the Maturity Date, and nothing con-
tained herein shall waive, modify, release or affect the right of
Lender to impose and collect the Defniit Rate of Interest and/or
Late Charges, as specified in the Note, Dbecause of a subsequent
Event of Default by Obligor.

Section 3.7 The Obligor acknowledges that, in-accordarce with
the terms and provisions of the Mortgage, it will coOHntinue making
monthly escrow deposits with the Lender for the paymeunt af taxes
and insurance premiums associated with the Mortgaged Property. The
current amount, subject to change, is Twenty-Seven Thousand Eight
Hundred Thirty-Nine and 53/100 Dollars ($27,839.53) each month.

4. Modification of Mortgage |

Obligor, Beneficiary and Lender acknowledge and agree that the
Mortgagé shall be and is wmodified as hereinafter provided. This
Second Modification shall constitute a modification of mortgage and

shall be recorded in the Cook County Records of Deeds.

-10~
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Section 4.1  Article 3 of the Mortgage is amended by the addi~
tion thereto of the following provisions:

(a) 3.3 Financial Capability of Beneficiary. Bene-
ficiary acknowledges and agrees that as of the date of the
Modification of Mortgage, the income derived from the Mort-
gaged Property would not support payment to Mortgagee of a
market rate of interest equal to the Contract Rate of In-
terest, on commercially reasonable terms. However, from and
after the date hereof and as a result of this Modification of
Mortgage, Beneficiary is solvent and is able to pay its debts
23 they become due in the normal course of business.

o St bl

(h) Beneficiary affirms that it has no present plans or
: intercions to file any petition in bankruptcy or reorganiza-
s tion with respect to Beneficiary or with respect to the
: Mortgageu Zroperty.

4.2 (Prricle 4 of the Mortgage is amended by the
addition thereto of tle ‘ollowing provisions and/or new sections:

(a) Section 4.70 js amendecd by adding thereto the fol-
lowing:

"In addition thereto, and not in lieu therecf,
Beneficiary shall furnizh to Mortgagee each month a
monthly cash flow statemznt fcr the Mortgaged Proparty
for the preceding month not. later than the fifteenth
{15th) day eof each month, 1ir form and substance and in
such scope and detail as Mortgacee may require, certified
by the chief financial officer of Beneficiary or Robert
S. Ross or Bruce H. Block as beiny accurate, which cash
flow statement shall be subject to avait by Mortgagee at
the Mortgagor's expense."

(b} Section 4.11 Obligor and Beneficiary agree that
Obligor and Beneficiary remain solely in con%yul of the
Mortgaged Property, that they determine the business plan for,
and employment, management, leasing and operating diroctions
and decisions for, the Mortgaged Property. Nothing - in this
Mortgage or in the Second Modification shall be intended or
construed to hold Mortgagee liable or responsible for any
expense, disbursement, liability or obkligation of auy kind or
nature whatsoever, including, but not limited to, wages,
salaries, payroll taxes, withholding, benefits or other
amounts payable to or on behalf of Obliger or Beneficiary,
whether any present or future creditor attempts to assert a
claim against Mortgagee or the Mortgaged Property, including.
but not limited to, any claim by any Junior Lienor under its
Junior Lien.

¥99S2L96

(c) Section 4.12 Beneficiary acknowledges and agrees
that it is & single asset borrower with no properties or
assets other than its interest in the Mortgaged Property:

-11- !
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wbligor and Beneficiary therefore covenant and agree that, in

i the event Obligor, Beneficlary or any g¢general partner of

5 Beneficiary shall (i) file with any bankruptcy court of com-

& petent jurisdiction or be the subject of any petition under

i Title 11 of the United States Code, as amended ("Bankruptcy

i Code®), (ii) be the subject of any order for relief issued
under the Bankruptcy Code, (iii) file or be the subject of any
petition seeking any reorganization, arrangement, composition,
readjustment, ligquidation, dissolution, ¢r similar relief for
debtors which is not discharged within sixty (60) days of its
filing, {(iv) have sought or consented to or acquiesced in the
appointment of any trustee, receiver, conservator, or liquida-
tor,. or {v) be the subject of any order, judgment or decree
enteced by any court of competent jurisdiction approving a
petitiun filed against such party for any reorganization,
arrangewent, composition, readjustment, ligquidation, dissolu-
tion, or «imilar relief under any present or future federal or
state act ¢r law relating to bankruptcy, insolvency, or relief
for debters‘vnich is not discharged within sixty (60) days of
its filing, or <¢vi} there shall otherwise occur any of the
events set forth ia Section 6.4 of the Mortgage, then, subjact
to court approval, mortgagee shall thereupon bhe entitled and
Obligor and Beneficiary irrevocably consent to relief from any
automatic stay imposas by Section 362 of the Bankruptcy Code,
or otherwise, on or aguinst the exercise of the rights and
remadies otherwise available to Mortgagee as provided in the
Nocte, the Mortgage or the Loan Documents, and as otherwise
provided by law, and Obligor and Beneficiary hereby irrevo-
cably waive their rights to obiect to such relief, and if such
action is instituted by Obligor, Beneficiary or any general
partner of Beneficiary or is oth<rwise consented to or ac- ég
guiesced in by Obligor, Beneficiary or any general partner of
Beneficiary, such action shall be de:med to be a "bad faith Rg
filing" intended solely to delay the enforcement by Mortgagee
of its rights and remedies under the Note, “h2 Mortgage or the § :
Loan Documi?ts. |

Section 4.3 Bection 7.2 of the Mortgage is delniead.

are its best efforts to |
Section 4.4

Ixx Obligor shaliﬁcuuse the
Junior Lien tc be released and discharged as a lien upon the fee

RN R I A 2 X X

aimple title in the Mortygaged Froperty.on or before May 1, 1997.
5. pdditional Covenants and Warranties

In consideration of the execution of this Second Modification
by Lender, Obligor, Evanston Galleria and the Controlling‘Parties
do hereby covenant, warrant and agree that:

Section 5.1 This Second Modification shall be deemed to‘be a

Loan Document and a default by Obligor or Evanston Galleria under

-12-
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this Second Modification shall be deemed to be an Event of Default
simultaneously under the Note, the Mortgage and the other Loan
Documents.

Section 5.2 To the fullest extent permitted by law, Obligor,
as Mortgagor, and Evanston Galleria, as Beneficiary, hereby
irrevocably and unconditionally waive and release any and all
rights oY redemption, or benefits thereunder, from sale under any
order or uancree of foreclosure of the Mortgage on behalf of
Obligor, as ifsrtgagor, the Beneficiary, the trust estate and all
persons keneficiully interested therein and each and every person
acquiring any interzst in or title to the Mortgaged Property
subsequent to the date ol :the Mortgage, as originally executed.

Section 5.3 As additionsl consideration for the execution of
this Sacond Modification by Lenacr, Obligor, Evanston Galleria, the
Guarantors and the Controlling Partirs hereby release and foraver
discharge Lender, its agents, servans, employees, directors,
officers, attorneys, affiliates, subsidiaries, successors and
assigns and all persons, firms, corporations,_and organizations
acting in Lender's behalf (hereinafter all refeired to as the
"Raleasaes") of and from all damage, loss, claime, demands,
liabilities, obligations, actions and causes of action whalsoever
which Obligor, Evanston Galleria, the Guarantors or the Controlling
Parties, or any of them, may now have or clainm to have against said
Releasees or any of them, whether presently known or unknown, and
of every nature and extent whatscever on account of or in any way
touching, concerning, arising out of or founded upnn all events cr
conduct 0f Releasees that allegedly cccurred or failed to occur on

or prior to the date of execution of this Second Modification or
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any events or conduct of Releasees in any way pertaining to the

Note, Mortgage or other Loan Documents, the First Modification or

HRTE o T N

the execution and delivery of this Second Modification. This

‘-:‘r"-‘,\,ﬁ

s,

Agreement and covenant on the part of Obligor, Evanston Galleria,
the Guarantors and the Controlling Parties is contractual, and not
a mere recital, and the parties acknowledge and agree that no
liability whatscever is admitted on the part of Lender to any such
party.

Sectjon .4 Upon the execution of this Second Modification by
Lender, the Contiolling Parties shall execute and deliver to Lender
the Controlling Parcy Auaranty in the form attached hereto as
Exhibit B.

§iegtion 5.5 Upon the exicution of this Second Modification by
Lender, Obligor {with the written ccnsent and authorization of
Beneficiary) shall execute and deliver to American General Realty
Advisors, Inc. ("american General"), a trustee's deed conveying all
of the right, title and interest of Obligor *n the Mortgaged Prop-
erty to American General, in the form attached hareto as Exhibit C
(excepting only that such deed shall contain langusgs satisfactory
to Lender to negate the merger of the interestas of tnu {se owner

and the mortgagee in the Mortgaged Froperty), together-irith an

assignment of all leases to lender, a bill of sale, and an
assignnent of such other service contracts as Lender may request.
In addition, Beneficiary shall execute and deliver to American
General an Assignment of Beneficial Interests in the Trust in the
form attached hereto as Exhibit D, together with a partnership
resolution by Beneficiary authorizing and consenting thereto.

Obligor and Beneficiary acknowledge and agree that if the Loan is
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not paid in full ‘at its Maturity Date, Lender shall be entitled to
foreclose upon its Mortgage, that there is little likelihocd that

there will be any equity of the Beneficiary in the Mortgaged

I Wt ai sl b ot R AR

Property because of the waiver by Lender of principal payments
pursuant to this Second Modification and because of the accrual of
the Interest Differential, and that there will be significant
expensss incurred by Obligor and Beneficiary in contesting said
foreclosul'e.. Therefore, the aforesaid Deed is delivered by Obligor
and the Assignmuent of Beneficial Interest by Beneficiary in order
to save the cost ‘and expense of such foreclcsure in the event the
Loan is not paid in full at Maturity and not as additional security
for the Note, Until such time as American General elects to record
said Deed, Obligor shall be cunclusively deemed to be the owner of
the Mortgaged Property and American General shall be under no
obligation to record said Deed now «r in the future. Obligor and
Beneficiary acknowledge and agree that such conveyance shall not
result in a merger of the fee interest in-tlie Mortgaged Property
and the Mortgagee's interest as Mortgagee and iicider of the Senior
Lien upon the Mortgaged Property. Obligor and Bene:iiciary acknowl-
edge and agree that the aforesaid Deed, from and af%e. the re-
cording of said Deed by American General, shall be deemed ta be an
absolute and unconditional conveyance of fee title, including all
legal, record and equitable title to the Mortgaged Property and all
rights, title and privileges of Obligor and Benaficiary related
thereto and is not intended to constitute a lien, equitaﬁla or
legal, upon the Mortgaged Property and that such Dead is not
intended as security for the Note; that there is no agreement or

understanding, oral or written, hetween Lender, or American General

=15~

h-n---n--I-u--l-n .

9952296



UNOFFICIALCOPY |




UNOFFICIAL COPY

and Obligor and/dr Beneficiary relative to a reconveyance of the
Mortgaged Property to Cbligor or Beneficiary or to any division of
any proceeds realized by Lender or Anerican General from the Mort-
gaged Property by sale or otherwise, and that said Deed and the
hssignment of Beneficial Interest are freely and voluntarily
tendered by Obligor and Beneficiary in consideration for the agree-
ment by Mortgagee to forebear in the exercise of such rights and
remedies an Mortgagee may now have because the Note has matured, is
unpaid and 13 therefore in default. Obligor and Beneficiary agree
that American Gerieral may freely record said Deed at any time after
the Maturity Date of <the Note, as said Maturity Date may be accel-
erated by Lender (but ant-until then, as a concession by Lender in
order to provide time for gereficiary to refinance the Loan),
without further notice to or (cousent required by Obligor and/or
Beneficiary. The recording of said Deed shall not constitute an
election of remedies nor in any way ke in derogation of Lender's
right to enforce any and all other rights 'and remedies it may havzg
under the Loan Documents, including, but nst  limited to, th
Controlling Party Guaranty and/or the right of 'the Lender t )
foreclose upon said Mortgage. Upon recording of the Deads, Obligoig
and Evanston Galleria shall: (a) deliver possession 'of the
Mortgaged Property to American General free and clear of all
claims, rights or interests arising by, through or under Obligor
and/or Beneficiary, except the rights of tenants, as tenants only,
in possession under leases described in a rent roll furnished t
Lender hereunder, the Senior Lien and the Junior Lien, (b) caus¢
the existing Management Agreement to be terminated without lia-

bility or obligation to Lender or American General, and (c)
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cocoperate fully with Lender or American General in an orderly and
expeditious transfer of management and ownership and operation of
the Mortgaged Property by American General.

Section 5.6 The Controlling Parties do hereby warrant and

DN T RN

represent to the Lender that:

(a) First Dearborn Evanston Associates Limited Partner-
ship ("FDEA") is a general partner in Evanston Galleria.

(b) First Dearborn Evanston Associates, Inc. ("Inec.")
and Tirs: Dearborn Partners, an Illinois general partnership,
are tbh: 3snle general partners in FDEA.

(c) ‘Tirst Dearborn Income Properties L.P. II {"L.P. II"}
is a general partner in Evanston Galleria.

(d) FDIP, /Inc., an Illinocis corporation ("FDIP") and
FDIP Associates I7, 'an Illinois general partnership ("Asso-
clates") are the scle, general partners in L.P. II. FDIP is
the managing general partner in L.P. II.

(e) First Dearborr. Partners, an Illinois general part-
nership ("Partners') and Hampshire Syndications, Inc., a New
Hampshire corporation ("Haupshire") are the sole general
partners in Associates,

(£} Ross and Block own nne hundred percent (100%) of the
voting stock in Inc.

{(g) Ross and Block are the Secretizry and President re-
spectively of Inc. and are the sole direciors of Inc.

(h) Ross and Block own one hundred percaat (100%) of the
voting stock in FDIP.

{i) Ross and Block are the President and Seccntary re-
spectively of FDIP and are the sole directors of FD(P.

(J) L.P. II and FDEA are the scle general partners of
Evanston Galleria.

(k) The Second Amended and Restated Agreement of Limited
Partnership of Evanston Galleria effective as of September 15,
1988 (the "Restated Agreement") has been amended by Amendment
dated December 9, 1988, by Second Amendment dated october 31,
1989 and by Third Amendment dated February 26, 1993.

(1) Evanston Galleria is in good standing under the laws
of the State of Illinois.
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(m) The Partnership Agreement of FDEA dated September
15, 1988 (the "FDEA Agreement') has been amended by Amendment
No. 1 dated February 26, 1993,

{n) FDEA is in good standing under the laws of the State
of Illinecis.

(o} The First Amended and restated Limited Partnership
Agreement of L.P. II dated February 1, 1989 (the "L.P. II
Agreement") has not been amended or modified.

(p) L.P. II is in good standing under the laws of
Driaware.

iq) Inc. is duly organized and in good standing under
the i2wy of the State of Illineis.

(r) /FRIP is duly nrganized and in good standing under
the laws of the State of Illinois,

(s) FDEh-Dus made its full capital contribution and paid
the Net cCash Deficit, if any, in full (as sald terms are
defined in the Restared Aqgreement) required to be made or paid
by FDEA thereunder.

{(t) No notice has beesn received by FDER, L.P. II, Inc.
or FDIP or the Controlling Parties from any limited partner in
Evanston Galleria alleging (that FDEA and/or L.P. II is in
default under the zerms of the Pastated Agreement or request-~
ing that FDEA or L.P, 1I resica or be removed as a general
partner pursuant to the Restated Agreement.

(u} To the best of the Controllinc Parties' knowledge,
no event has occurred or failed to occur which now, or with
the passage of time, may result in the raroval of FDER and/or
L.P. II as a general partner in Evanston alleria for cause
pursuant to the Restated Agreement.

(v} No notice has been received by Inc. or.gy the Con~
trolling Parties from any limited partner in FODEh alleging
that Inc. is in default under the terms of the FDEA partner-~
ship agreement.

(W} To the best of the Contrclling Parties' knowledge,
no event has occurred or failed to occur which now, or with
the passage of time, may result in the removal of Inc. as the
general partner in FDEA, for cause, pursuant to the FDEA
Agreenent. -

(x) No notice has been received by FDIP or by the Con-
trolling Parties from any limited partner in L.P. II alleging
that FDIP is in default under the terms of the L.P. II Agree-
ment.

(y) To the best of the Controlling Parties' Xxnowledge,
no event has occurred or failed to occur which now, or with

-18-
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the passage'of time, may result in the removal of FDIP as ths
general partner in L.P. II for cause, pursuant to the L.P. II
Agreement.

Saction 5.7 The Controlling Parties do heraby covenant and

agree that:

(a) They shall use their best efforts to cause Inc. to
comply with all of its obligations and ccvenants under the
FUEA Agreement.

{b) They shall use their best efforts to cause FDIP to
comnly with all of its obligations and covenants under the
L.P. 17 Agreement.

(ci « They shall use their best efforts and shall cause
FDEA to uss its best efforts to comply with all of its obli~
gations and covenants under the Restated Agreement.

{d) They shall ucse their best efforts and shall cause
L.P. II to use its best efforts to comply with all of its
obligations and cuvenants under the Restated Agreement.

(e) Ross and Bluzk shall not resign as Secretary and
President of Inc. or as directors of Inc., nor as shareholders
of Inc., or elect any other directors for Inc., nor shall Ross
or Block sell or veluntarily ~nnvey, transfer or in any other
way voluntarily assign any of %re voting stock in Inc. which
would result, individually, or in the aggregate, in the
failure of Ross and Block to collectively own the Controlling
Interest in the voting shares of stouk in Inc.

(f) Ross and Block shall not restyn as President and
Secretary of FDIP or as directors of FDIVY, ror as shareholders
of FDIP, or elect any other directors for ¥JIP, nor shall Ross
or Block sell or voluntarily convey, transfer or in any other
way voluntarily assign any of the voting stock it FDIP which
would result, individually, or in the aggregate, $a the fail-
ure of Ross and Block to collectively own the {rntrolling
Interest in the voting shares of stock in FDIP.

(y) They shall not cause, permit or acquiesce in the
resignation or removal of Inc. as a general partner in FDEA
nor shall they cause, permit or acquiesce in the admission of
any other entity or person as an additional general partner in
FDEA.

(h) They shall not cause, permit or acquiesce in the
resignation or removal of FDIP as the managing general partner
in .L.P. II nor shall they cause, permit or acquiesce in the
admission of any entity or person other than Associates as an
additional general partner in L.P. II.

(1) They shall not cause, permit or acquiesce, either
individually or through Inc. or FDEA in the resignation or

-19-
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removal of FDEA as a general partner in Evanston Galleria, nor
shall they cause, permit or acquiesce, either individually or
through Inc. or FDEA in the admission of any other entity or i
perscon as an additional general partner in Evanston Galleria. :

(j) They shall not cause, permit or acquiesce, elther
individually or through FDIP or L.P, II in the resignatien or
removal of L.P. II as a general partner in Evanston Galleria,
nor shall they cause, permit or acquiesce, either individually
or through FDIP or L.P. II in the admission of any other en-
tity or person as an additional general partner in Evanston
Galleria.

SR L Wy -

k) They shall use all reasonable efforts to cause
Evansieon Galleria, FDEA, Inc. and FDIP to remain in good
standine and in full force and effect under the laws of
Illinois.

(1) Taey shall use all reasonable efforts to cause L.P.
II to remain ir good standing and in full force and effect
under the laws of Zalaware,

(m) They shall not, individually or through Inc. or
FDEA, cause, permit cr acquiesce in the amendment or modifi-
cation cf either or botn the FDEA Agreement or the Restated
Agreement.

(n) They shall not, individually or through FDIP or L.P.
II, cause, permit ¢r acquiesce in the amendment or modifica-
tion of the L.P, II Agreement if such amendment or
mdification pertains to the Mortuaged property or the
Restated Agraement.

or FDIP or L.P. II, cause, permit or acquizsce in the volun-
tary dissolution and/or liquidation of eithex FDEA or L.P. Il
or Evanston Galleria. g

(p) They shall not, individually or throughLwc. ox FDEA W
or FDIP or L.P. II, cause, permit or acquiesce in ¢lie filing
of any Voluntary Bankruptcy (as that term is defined in the
Guaranty/Indemnification Agreement of even date herewith by
the Controlling Parties to Lender) by Evanston Galleria,

6. Miscellaneous
Section 6.1 Captions under the article numbers of this Secon¢

L
(0) They shall not, individually or through Inc. or FDEA§§
A

Modification are for convenience and reference only and in no way
define, .1limit, amplify, or describe the scope or intent of this
Second Modification, and in no way affect or constitute a part of

this Second Modification.
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Section 6,2 Lender acknowledges that the Lender and its
agents in the past may have accepted, without exercising the reme-~
dies to which the Lender was entitled, payments and performance by
the Obligor or Evanston Galleria that constituted Events of Default
under the Original Note and the Original Mortgage, as modified by
the First Modification. The Obligor and Evanston Galleria acknowl-
edge thot no such acceptance or grace granted by the Lender or its
agents in the past, or the Lender's agreement to this Second Modi-
fication, has in any manner diminished or otherwise affected
Lender's right in'the future to insist that the Obligor or Evanston
Galleria strictly comply with the terms of the Note and the Mort-~
gage. Furthermore, the ubligor and Evanston Galleria specifically
acknowledge that any future grace or forgiveness of default by the
Lender shall not constitute a waiver or diminishment of any right
of the Lender with respect to any fulnre default of the Obligor or
Evanston Galleria, whether or not similsr to any default with re-
spect to which the Lender has in the past chosen, or may in the fu-
ture choose, not to exercise all of the rights upd remedies granted
to it under the Note and the Mortgage.

Section 6.3 Except as expressly modified by the Ijcst Modi-

¥9952L96

fication and this Second Modification, all terms and provisions of
the Original Note and the Original Mortgage remain unchanged and
continue, unabated, in full force and effect. All liens, securit:
interests, mortgages, and assignments granted or created by o.
existing under the Original Mortgage, as modified or supplemented
by the First Modification, as hereby amended, remain unchanged and
continue, unabated, in full force and effect, to secure the Obli~

gor's aobligation to repay the Note. Nothing herein is intended to,




UNOFFICIAL COP -




LR ! . i - P

UNOFFICIAL COPY

nor shall it, waive, modify, release, discharge or affect the
Evanston Guaranty.

Section 6.4 This Second Modification supersedes and merges
all pricr and contemporanecus promises, representations, and agree-
ments, including, without limitation, that certain Letter Agreement
'dated June 26, 1996 by and between Lender on the one hand, and
Evansior Galleria on the other hand. No modification of this
Second Mcdification, the Note,; or the Mortgage, or waiver of rights
under any of “he foregoing, shall be effective unless made by
supplemental agieement, in writing, executed by the Lender and
Evanston Galleria. 7he lender, Obligor, Evanston Galleria and the
Controlling Parties furthe)r agree that this Second Modification may
not in any way be explained or supplemented by a prior, existing,
or future course of dealings betveen the parties or by any prior,
existing, or future performance becwoen the parties pursuant to
this Second Modification or otherwise

Section 6.5 From time to time the Obijunr, Evanston Galleris
and the Controlling Parties shall execute and deiivar to the Lender
such other and further documents and instruments evideicing, secur-
ing, or pertaining to the Note, the Mortgage, the Mortguosd Proper-
ty or this Second Modification, as shall be rsasonably requnzied by
the Lencler so as to evidence or effect the terms and conditions
hereof.

Section 6,6 The Lender from time to time may request that the
Obligor and Evanston Galleria confirm in writing the then unpaid
principal balance of the Note, and the Obligor and Evanston
Galleria covenant and agree that they promptly will comply with

each such request made by the Lender; provided, however, that
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irrespective of whether or not the Lender requests, or the Obligor
or Evanston Galleria execute such writter confirmations, the cal-
culations made by the Lender of the unpaid principal balance of the
Note from time to time shall be presumed to be in compliance with
the provisions of the Note, and if in compliance with the provi-
sions of the Note, shall be binding, absent manifest error.

Saction 6.7 This Second Mcdification shall be deemed a con-
tract made under the laws of the State of Illinois and shall be
construed ana znforced in accordance with and governed by the laws
of the State ot fllinois.

fection 6.8 Ji any covenant, condition, provision herein
contained is held to be invalid by final judgment of any court of
competent jurisdiction, the invalidity of such covenant, condition,
or provision shall not in any way affect any other covenant, con-
dition, or provision herein conta’nurd.

Section 6.9 It is expressly agreac by the parties hereto that
time is of the essence with respect to tlhis 3econd Modification.

Section 6.10 The parties acknowledge and. cenfirm that each of
their respective attorneys has participated jointly in the review
and preparation of this Second Modification and th2%l it has not
been written solely by counsel for one party. The parciesz hereto
therefore stipulate and agree that the rule of construction to the
effect that any ambiguities are to or may be resolved against the
drafting party shall not be employed in the interpretation of this
Second Medificrtion to favor either party against the other. Obli-
gor, Beneficiary and the Controlling Parties acknowledge that each
has thoroughly read and reviewed the terms and provisions of this

Second Modification and is familiar with same, that the terms and

-23-
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provisiocns contained herein are clearly understood by each and havs
been fully and unconditionally consented to by each, and that each
has had full benefit and advice of counsel of its own selection, or
the opportunity to obtain the benefit and advice of counsel of itas
own selection, in regard to understanding the terms, meaning and
effect of this Agreement, and that the execution of this Second
Modificalion is done freely, voluntarily, with full knowledge, and
without durzas, and that in executing this Second Modification,
each is relyinio‘un no other representations either written or oral,
express or implied, made to Obligor, Baneficiary or the Controlling
Parties by any other pazty hereto, and that the consideration re-
ceived by Obligor, Benefiriary and the Controlling Parties here-
under has been actual and adcquate.

Section 6.11 The use of the wprrds "hereof", "herein®, "here-~
under®, and words aof similar impoit shall refer to this entire
Second Modification and not to any partizalar article or section of
this Second Modification, unless the conisyt clearly indicates
otherwise,

ﬁgg;igu_gﬁig The Obligor and Evanston Galleila covenant and
agree that they promptly shall pay all expenses incvcrad by the
Lender in connection with this Second Modification, incinding,
without limitation, title policy endorsement premiums, reco:ding
fees and Lender's attorneys' fees and other costs of the Lender
incurred in connection with this Second Modification (prpvided
however, that such expenses and the legal expenses of Beﬁeficiar)
in connection herewith (to the extent approved by Lender) shall be
deemed to be Operating Expenses, payable by Beneficiary from the

Excess Cash Flow of the Mortgaged Property).
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Section 6.13 This Second Modification ’s executed and de~
livered by Obligor, not personally, but as Trustee as aforesaid in
the exercise of the power and authority confierred upon and vestad
in it as such Trustee. No personal liability shall be asserted or
be enforceable against Okligor personally or, except as provided in
the Guaranties and/or the Controlling Party Guaranty, any person
interesced beneficially or otherwise in the Mortgaged Property
described in the Mortgage or in the property or funds at any time
subject to the I'rust Agreement because of or in respect of the Notea
or this Second Modification or the making, issuance or transfer
hereof, ail such liapillty if any, being expressly waived by each
taker and holder of the diote; and each successive holder of the
Note shall accept tha Note ur2n the express condition that in caase
of default in the payment of the Nots or any installment of prin-
cipal or interest, or any sum when is= hereunder, the remedies of
the holder shall be any or all (in such order or priority as Lender
may elect in its sole discretion and without vaiver of any right to
enforce any of its other rights and remedies heveunder) of:

(a) fqreclosure of the Mortgage in acccrdance with the
terms and provisions set forth in the Mortgage!

(b) action against any cther security at any ime give
to secure the payment of the Hote;

{e) action to enforce the parsonal liability of ths
Guarantors under the Guaranties or any cother guarantor under
any other separate guaranty agreement; and/or

() action to enforce the personal liabiiity of the
Controlling Parties under the Controlling Party Guaranty.

Section 6.14 Other than as expressly set forth herein, this
Second Hodification is not intended to alter any of the limitation
of liability provisions contained in the Original Note, the

Original Mortgage, the Evanston Assignment, the Trustee Assignment,

-2F-

$99SZLY6




UNOFFICIAL COPY




UNOEFEICIAL COPY

the Collateral Assignment, the Evanston Guaranty, the Slaven/Ashkin
Guaranty or any other instrument executed by the Obligor and/or
Evanston Galleria in favor of the Lender, which governs or secures
the payment of the Original Note.

Section 6.15 The Note and Mortgage, as modified by the First
Amendment, define an Event of Default and provide for notice to
Obligoy- and/or Beneficiary in case of certain enumerated defaults
by Obligou-and/or Beneficiary. Nothing herein is intended to
waive, releace or modify in any way any of said provisions. How-
ever, Lender hciebv agrees that in the case of any default under
this Second Modificatirn, other than under Section 3.4(a), (b) or
(c) hereof, Beneficiary may cure said default within ten (10) days
after written mandatory not'ce by Lender to Beneficiary of such
default, prior to the accelerztion of the Maturity Date of the
Nota.

7. Priority of Lien

Section 7.1 The execution, delivery, 2ad performance of this
Second Modification shall in no manner be deenes to waive, affect,
or impair the first lien priority of the Originai- Mortgage or the
priority of any other liens of Lender securing payrest of the
Original Note.

8. Counterpart Execution
Section 8,1 This Agreement may be executed in counterpar

copies which when taken together shall constitute one instrument,
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EXECUTED this day of . 1996, but agreed

to be effective as of the Effective Date.

LASALLE NATIONAL TRUST, N.A. (F/K/A
LA SALLE NATIONAL BANK), NOT
FERSONALLY, BUT AS TRUSTEE, AS
AFORESAID

IS Ahanle STF PO

By:
(Seal) Meune:
Attest: Title:

"OBLIGOR"Y

Name:
Title:

WAMERICAN GENERAL LIFE AND ACCIDENT

INSURAN CE COMPANZ

(Seal) Name~
Attest: Title:

U ifa '- WLENDERY

EYANSTON GALTERIA LIMITED
APPROVED PARTHERSHIP, an.Illinois limited
OMPLIAHCE ' 4
““‘%%’é’é‘?&&r". 132 ' partnership, by 4ts undersigned sole
‘ﬂwmﬁﬂ?f”’: 2y general partners
o G A
cOMTACL NO, ~
T 4vnggz-*/ By: FIRST DEARBORN EVANSTON
SINEDF ASSNCIATES LIMITES ¢S TNERSHIP,
an Illinois limited paxtnership,
py its uvndersigned general

partners

¥9982L96

By: TIRST DEARBORN EVANSTON
ASSOCIATES, INC., an
I1linois corporation

(Seal)

Attest:
By:
Name:
Title:

Name:
Title:
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EXECUTED this “/day of éﬂ%’v&” , 1996, but agreed

to be effective as of the Effective Date.

LASALLE NATIONAL TRUST, N.A. (F/K/A
LA SALLE NATICNAL BANK), NOT
PERSONALLY, BUT AS TRUSTEE, AS
AFORESAID

)

H T AP ' é"’&-—.
(Seal) : inne Nek
Attest: i ' iy Presinan

"OBLIGOR"

Title:

AMERICAN GENERAL LIFE AND ACCIDENT
INSURANCE COMPANY

By:
{Seal) Name:
Attest: Title:

WLENDER"

Name:
Title:

EVANSTON GALLYERIA LIMITED ég
PARTNERSHIP, an Illinois limited :
partnership, by i‘=s undersigned sole
general partners

N

By: FIRST DEAPBORN EVANSTON
ASSOCIATES LIMITEL FATINERSHIP,
an I1linois limited pectnership,
by its undersigned genecal
partners

By: FIRST DEARBORN EVANSTON
ASSOCIATES, INC., an

Illinois corpogration
{Seal) M
Attest: _

By: L) .

Name:. ]4;:1?7 Al 7%
Title: gag LA

Title:
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(Seal)
Attest:

Lowcbrea Gt

Name: At A 1 [HIA &«

Title:

By:

{Seal)
Attest:

(Seal)
Attest:

Name:

Title:

—28_

By: FIRST DEARBORN PARTNERS,
an Illinois general
partnership

By: ,
Name: _,
Title:

FIRST DEARBORW INCCME
FROPERTIES L.P. II, a Delaware
limited partnership, by its
undersigned general partiiers

By: FDIP, INC,, an Illinois
corporation, its managing
gengral partner

By:
Name:
Title:

By: FDIP ASSOCIATES II, an
an Illinois limited
partnership, its associate
jJeneral partner

By: FIFST DEARBORN PARTNERS,
ar. . 1linois general
parinarship

&
i

By:
Namer:
Title:

I
223

(3

e

By: HAMPSHIRE SYNDICATIONS,
INC., a New Hampshire
corporation

By:
Name:
Title:
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{Seal)
Attest:

Name:
Title:

{Seal)

Attest:

Name:
Title:

(Seal)
Attest:

Name:
Title:
(Seal}
Attest:

FIRST DEARBORN PARTNERS,
an Illinois generai
partnership

By:

By
Name:
Title:

FIRST DEARBORN INCOME
PROPERTIES L.P. II, a Delawvare
limited partnership, by its
undersigned general partners

FDIP, INC., an Illinois
corporation, its managing
gengral partner

By:

By:
Nama:
Title:

FDIP ASSOCIATES II, an

an Illinois limited
cartnership, its associate
yfneral partner

By

FIRST DEARBORN PARTNERS,
an Illiinois general
partnership

By:

By:
Name:
Title:

HAMPSHIRE SYNDICATIUNS,
INC., a New Hampshire
corporation

By:

’,7 ‘*I
By Zgﬁ;éz;a/é:;“"
Title: h ] e L CeA

9954400
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FIRST DEARBORN PROPERTIES, INC,,

{Seal) an Illinois cgrperdtion
2ttest:

B POl Viezmr

, LA LU Name: RBAT [ DT
Name: SUsEuv A< [ S HaA & Pitle:__ HdRLs

Title: as a Controlling party

ROBERT S. ROSS, as a Controlling

WY

BRUCE/H. BLOCK, as a Contrelling
Party

This instrument is executed Xy the undersigned as a limited partner
and/or special limited partnec \in Evanston Galleria and/or in
partners in Evanston Galleria and/or in partners in partners in
Evanston Galleria to attest thelr consent to this Agreement and

-

particularly the provisions of ArticClaes 3 and 5 hereof.

(Seal) :
Attest: HAMPSHLRD SYNDICATIONS, INC.,
a New ilampshire corporation
By: Les.
Name: ~
Name: Title: o

Title:
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FIRST DEARBORN PROPERTIES, INC.,
(Seal) an Illincis corporation
Attest:

By:
Name:
Name: Title:
Title: . ag a Controlling Party

ROBERT S. ROSS, as a Controlling
Party

BRUCE H. BLOCK, as a Controlling
Party

This instrument is executed by the undersigned as a limited partner
and/or special limited partner -in Evanston Galleria and/or in
partners in Evanston Galleria and/or in partners in partners in
Evanston Galleria to attest their c<onsent to this Agreement and
particularly the provisions of Arti¢les 3 and 5 hereof. '

{Seal)
Attest: HAMPSHIPL SYNDICATIONS, INC.,
a New Hampshire corporation

e P
cog 0.0 Q.  mEeior

Name: Charles C. Cormelio Title: ; NS Cone
Title: gel & Secre ,
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personally known to me ito-be tne
\Sam Perm re suww,toregomg instrument
as such d Ro respectively, appeared

STATE OF ILLINOIS §
§
COUNTY OF COOK §

I, the undersigned, a Notary Public in and for said County in
the stat:e aforesaid, DO HEREBY CERTIFY THAT __ Lorione Bek
o Wy Of LASALLE R&E‘IONAL TRUST (F/K/A LA SALLE NATIOWAL
BANK) , and NANCY A ST gealstant Secres™ oe caid papk,
personally known to me to be the same persons whosa names are
subscribed to the foregoing instrument as such __ V¥ Pedthern and

; Secrete?? respectively, appeared before me this day in
person and acknowledged that they signed and delivered said instru-
ment 2s cheir own free and voluntary act, as of the free and
voluntary act of said Bank: and said _Wesigtent Seorstardild also then
and there acknowledge that she, as custodian of the Corporate Seal
of said Barnk, did affix said corporate seal of said Bank tec said
instrument as nox own free and voluntary act, and as the free and
voluntary act of naid Bank.

-“

lem under my hard and Notarial Seal of office this L/ﬂ day
. 1996,

(Seal)
My Commission Expires:

o T ;EU E ;* (\.-K_CSS

IATRIE FES

STATE OF ILLINOIS 8 ¥ D50 P
: ALSALER A

counry or (pob-

1
1, / \‘v\b xhtx\w , & Notary Public in and {or said Qounty in 8
the state aforesaid, DO HEREBY CERTIFY THAT Bruei—+s ,'brasi-
dent of FTRST DEARBORN EVANSTON ASSOCIATES, IMC., an Illinols
corporation, a general partner of Pirst Dearkorn Evanston
Associates Limited Partnership, an Illinois limited p;x‘tir'un:ﬁih.‘Lpi ﬂ\/

which is a general partner of Evancton Galleria Limited Partner
ship, an 1Illinois limited partnership, and Robert—S; —Russ

before me this day in person and acknowledged that they signed and
delivered suid instrument as their own free and voluntary at, an¢
as the e and voluntary act of said corpcoration,

’ nWand and Notarial Seal of office this’ da:
of - 7 e ..., 1996,
‘{‘)%Fri’éw. sEAL” ; . / y_
VIA |. CARTER B Y~ ;

Natary Public, State of thincis N L'U’L'L"a 'Z‘ ’ G.)l L*\

My Comnission Expiras Jan, 30, 1982 Notary Public
( WAL W YA ke v .
My Commission expires \\%L\\\sﬁ

~30-




UNOFFICIAL COPY




- UNOFFICIAL COPY

{

’ STATE OF ILLINOIS §

: §

; COUNTY OF §

ﬂ I, , @ Notary Public in and for said County in
- the state aforesaid, DO HEREBY CERTIFY THAT Robert S. Ross,

President of FDIP, INC., an Illinois corporation, a general partner
of First Dearborn Income Properties L.P. II, a Delaware limited
partnership which is a general partner of Evanston Galleria Limited
Partnership, an Illincis limited partnership, and Bruce H. Block,
Secretary of said corporation, personally known to me ito be the
same persons whose names are subscribed to the foregoing instrument
as suck Pobert S. Ress and Bruce H. Block, respectively, appeared
before me this day in person and scknowledged that they signed and
delivered said instrument as their own free and voluntary at, and
as the free end voluntary act of szaid corporation.

GIVEN uinder my hand and Notarial Seal of office this day
of L1996,

Notary Public
{Seal)}
My Commission expires

STATE OF TEXAS

wun Lo

COUNTY OF HARRIS §

' i . a Notary Public in and said County in
.»ﬁhg Sta Q afore§gid, DO HEREBY CERTIFY THAT ¥peo - E 3
Vet aek Dicotshre 8 E  AMERICAN GENERAL LIFE AND ACCIDENT INSURANCE
COMPANY, a corporation, and . - of
said corporation, and o ___ of said
corporation, personally known to we to be the sanme pﬁfson whase
name is subscribed to the foregoing instrument as sucheimlyct oo
and , respectively, appeared before me this day in
persen and acknowledged that they signed and delivered saicd
instrument as their own free and voluntary act, and as the free and
voluntary act of said corporation; and saidpmhjgl?.l\,gn . did
alzo then and there acknowledge that he, as custodian of the
Corporate Seal of said corporation, did affix said corporate seal
of said corporation to said instrunent as his own free and volun-

tary act, and as the free and voluntary act of said corporation.

I

¥99532 9¢

?? _GIVEN under my hand and Notarial Seal of office this W day

Of “:l:'\)%(“\}X\ S | 19960
e R o LA Ay

CHLOE D. BALBOA .~ .
Noury Public, Suats of Texss 0 Ei © D , Pxﬁﬂmd«.

My Commssion Sxpirns - = i

March 3, 1999 Motary Public

(S o
My COmmiss‘in-‘;;"x expires -.:-5'9"6767

-3 -
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STATE OF ILLINOIS &
-~ Y 5
COUNTY OF 0OV~ g

I, T*\\\\G\(hL‘\\ , @ Notary Public in and for sald County in
the staté aforesaid, DO HEREBY CERTIFY THAT Robert S. Ross,
President of FDIP, INC » an Illinois corporation, a general partner
of First Dearborn Income Properties L.P. II, a Delaware limited

partnership which is a general partner of Evanston Galleria Limite

Partnership, an Illinois limited partnership, and

secxeta:yaot*sﬁiH”Earporattoﬁ-persona11y Known to me ito bhe th
ibed

p-foregoing instrument 49

as such Robert $. Ross and - CK, respectively, appeared
befcre me this day in perscn and acknowledged that they signed and
delivered said instrument as their own free and voluntary at, and

e

as the free ¢nd voluntary act of said corporation. [/,/’/”
sy hand and Notarial Seal of office this day
of w1998,

BECIAL SEAL- ; - X -

Notary Putiic, Stata of iilingis g STt ary Fubll
otary Fublic
N

My Camnussien Explegs Jyr, a0, teey

4
™

- : . o .
My Commission exp1res \\>fEfﬂ

-

STATE OF TEXAS

wun un wn

COUNTY OF HARRIS

I, , @ Notary Public n znd for said County in
the state aforesaid, DO HEREBY CERTIFY “7HAT
of AMERICAN GENERAL LIFE AND ACCIDENT INSURANCE
COMPANY, a corporation, and e of
said corporation, and of said
corporation, personally known to me to be the samn: person whose
name is subscribed to the foregoing instrument as such
and , respectively, appeared before me <his day in
person and acknowledged that they signed and delivered said
instrument as their own free and voluntary act, and as the fitee and
voluntary act of saild corporation: and saiq did
also then and there acknowledge that he, as custodian of the
Corporate Seal of said corporation, did affix said corporate seal
of said corporation to said instrument as his own free and volun=-
tary act, and as the free and voluntary act of said corporation.

¥99522.96

GIVEN under my hand and Notarial Seal of office this da
of , 1996.

Notary Public

({Seal}
My Commission expires

...31_
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STATE QF ILLINOQIS §

" §
counry oF (fc g

I, 7\\\$\m (>U<*€( ; a Notary Public in and for said County in
the state aforesaid, DO HEREBY CERTIFY THAT Robert S. Russ, person~
ally known to me to be the same person whose name is subscribed to
the foregoing instrument, appeared before me this day in person and
acknowledged that he signed and delivered said instrument as his
own free and voluntary act, and for the uses and purposes therein

- L//

, 1986,

! . ,: K\Q . B
] : 1 L.
Nebary Public, Siats of Winois .‘, — LU‘U sl
%

Notary Public

My Comaisssian Exairey 1030, 1993

(Sm‘}"' B N ) . _\-
My Commission expirss \ng)lg{c1

STATE OF ILLINOIS
§
COUNTY OF COOK §

I, gfwlkﬁu3 (ELAQL_, a Notary Public in and for said County in
the state aforesaid, DO HEREBY CER(IFY THAT Bruce H. Block, per~
sonally known to me to be the same perscn whose name 1s subscribed
to the foregoing instrument, appeared Lelfrore me this day in person
and acknowledged that he signed and delivered said instrument as
his own e and voluntary act, and for tbz uses and ;urposes

therein sgat forth.

hand and Notarial Seal of office this day

956,
-ORHICIAY SEat \) L
WVIA 1. CARTER LA , N S
Notary Futtic, State of Niingis : Not a_\;'; pﬁi‘ﬂ:‘a RSN /9 1S

My Commistlor Expirey Jan, N

IgSeél) R . 1\ ‘\XC]C

y Commission expires AN
TN
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COUNTY OF (¢ ¥—

I, Do (fxfh4, a Notary Public in apd for said County in
the state aforesaid, DO HEREBY CERTIFY THAT AC\LwoehSg . Vs .

§
§
§

President of FIRST DEA PROPERTIES, INC.,, an Illincois caorpo-
ration, and ¥ = ﬁ??%ecreea;ykaﬁ_sa%d—earperebioa¢¢f '
personally Kknown to me ito be the same person )whose names are !

subscr?beﬁto he f fig instrument as such and
| respectively, appeared before me this day in
person and acknowledged that they signed and delivered said instru~
ment a& their own free and voluntary at, and as the free and
voluntary act of said corporation.

IVEN ar‘d! ‘hand and Notarial Seal of office ‘thisf day

, 1896.
@QA A < U@J\L' LA

NStary Public

of

“OFFIC!AL"ZL:;L"
QLIVIA 1. CARTER

Notary Puslic, State of IMingia
( My “ommission Expires Jan. 30, el

)

My commission expifes™ ) \\olae

aaw:160725.11A: lax  8/28/96

-

4

-
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STATE OF ILLINOIS §

S
COUNTY OF dkﬁg& §

I, Qm_.??’ 4"’/{"", a Natary Public in and feor said County in
, the stat® aforesaid, DO HEREBY CERTIPY THAT ey - <

et 8 general partner of FIRST DEARPORN
PARTNERS, an Illlnols general partnarship, a genaral partner ot
First Dearborn Evanston Associates Limited Partnership, an Illinois
limitee  partnership, which is a general partner of Evanston
Galleris Limited Partnership, an 1lllinois limited partnership,
personally known to me ito be the sare person vhose nans are
subscribed %o the foregoing instrument, appsared before me this day |
in person’ zrd acknowledgad that he signed and delivered said
instrument ax ris own free and voluntary act, and as the free and
voluntary act ol said entity.

" e
e T B

der/my nend and Notarial Seal of cffice this _{_Zf_"dﬂy
", 1996,

L B
OLIVIA . CARTER {

Notary Public, State of filinais { JQ‘“ z : éﬁ‘ ’ZE "

1
My Commission Exciray Jen, 30, 1909 & Notary Public

B AP S S o o iR

. )
My Commission expires fr / ﬁ({/? g

y9952L96
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EXHIBIT “AM

EVANETON GALLERIA LIMITED

TRACT I:

0TS 7, 8, 9, 10, 11, 12 AND 13 IN THE RESUBDIVISION OF BLOCK 17 IN
EVANSTON IN THE NORTH WEST 1/4 OF SECTION 18, TOWNSHIP 41 NORTH,
RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, (EXCEPTING THERE-
FROM), THAT PORTION OF LOTS SEVEN TO ELEVEN AFORESAID, (TAKEN AS
ONE TRACT) IN THE RESUBDIVISION OF BLOCK SEVENTEEN IN EVANSTON,
DESCRIGED AS FOLLOWS TO WIT:

BEGTANIIING AT THE NORTHEAST CORNER OF SAID 1OT SEVEN THENCE
RUNN1*G SQUTH ALONG THE EAST LINE OF SAID LOT SEVEN, A
DISTANCZ |OF EIGHTY FEET; THENCE RUNNING WEST ALONG A LINE
PARALLEL ‘AXTH THE NORTH LINE OF SAID LOT SEVEN A DISTANCE OF
THIRTY-FIVE FEET; THENCE SOUTH ALONG A LINE PARALLEL WITH THE
EAST LINE OF SAID LOT SEVEN, A DISTANCE OF FIVE FEET; THENCE
RUNNING WEST ALOnG A LINE PARALLEL WITH THE NORTH LINE OF SAID
LOTS SEVEN TO ELEVEN, A DISTANCE OF ONE HUNDRED EIGHTY~FIVE
FEET; THENCE RUNNINC-NORTH ALONG A LINE PARALLEL WITH THE EAST
LINE OF SAID LOT ELEVIN, BEING TWO HUNDRED TWENTY FEET FROM
THE NORTH EAST CORNER OF SAID LOT SEVEN; THENCE EAST ALONG THE
NORTH LINE OF SAID LOIS -ZEVEN TO ELEVEN TO THE PLACE OF
BEGINNING, IN COOK COUNTY. ILLINOIS.

TRACT II:

PERPETUAL NON-EXCLUSIVE EASEMENT FOR' 7HE BENEFIT OF PARCEL 1 AS
CREATED BY GRANT OF EASEMENT DATED AUGUST 4, 3975 AND RECORDED
AUGUST 14, 1975 AS ULOCUMENT NUMBER 23187121 AND BY GRANT OF
EASEMENT DATED APRIL 6, 1989 AND RECORDE®D APRIL 10, 1989 AS
DOCUMENT NUMBER 89154855 FOR INGRESS AND ECRFGS OF PERSONS AND
VEHICLES AND FOR THE LOADING AND UNLOADING 0I' FRUCKS AND OTHER
CARRIERS OVER THE WEST 28.5 FEET OF THAT PART OF LOTS 7 TO 11,
INCLUSIVE, IN THE RESUBDIVISION OF BLOCK 17 1IN EVANSTON IN THE
NORTHWEST 1/4 OF SECTION 18, TOWNSHIP 41 NORTH, RANCL 1A, EAST OF
THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIE, DESCRIBED
AS FOLIOWS, TO WIT:

BEGINNING AT THE NORTHEAST CORNER OF SAID LOT 7, THENCE
RUNNING SCUTH ALONG AND UPON 'THE EAST LINE OF SAID LOT 7 A
DISTANCE OF 80 FEET; THENCE RUNNING WEST ALONG AND UPON A LINE
PARALLEL WITH THE NGRTH LINE OF SAID LOT 7 A DISTANCE OF 3%
FEET; THENCE SOUTH ALONG AND UPOM A LINE PARALLEL WITH THE
EAST LINE OF SAID LOT 7 A DISTANCE OF 5 FEET; THENCE RUNNING
WEST ALONG AND UPON A LINE PARALLEL WITH THE NORTH' LINE OF
SAID IOTS 7 TO 11 A DISTANCE OF 185 FEET; THENCE RUNNING NORTH
ALQNG AND UPON A LINE PARALLEL WITH THE EAST LINE OF SAID LOT
7, A DISTANCE OF 8% FEET TO A POINT ON THE NORTH LINE OF SAID
LOT 11, 220 FEET FROM THE NORTHEAST CORNER OF SAID LOT 7,
THENCE ALONG AND UPON THE NORTH IINE OF SAID LOTS il TO 7,
INCLUSIVE, TO THE POINT OF BEGINNING.
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iy § TRACT III:
¢ NON-EXCLUSIVE EASEMENT FOR THE BENEFIT OF PARCEL 1 AS CREATED UNDER
& SECTION 4 OF THAT CERTAIN INDENTURE MADE THE 12TH DAY OF JANUARY,
£ 1926 AS DOCUMENT NUMBER 9157485 FOR PASSAGEWAY AND PRIVATE ALLEY
4 PURPOSES OVER THE SOUTH 5 FEET OF THE FOLLOWING DESCRIBED PREMISES
b AND FOR LIGHT AND AIR ABOVE THE HEIGHT OF SIXTY FEET OR FOUR

STORIES, OVER THE FOLLOWING DESCRIBED LAND:

THAT PORTION OF LOTS SEVEN (7) TO ELEVEN (11} INCLUSIVE, IN
THE RESUBDIVISION OF BLOCK SEVENTEEN (17) IN EVANSTON, COOK -
COUNTY, ILLINCIS, DESCRIBED AS FCLLOWS, TO WIT:

BEGTNNING AT THE NORTHEAST CORNER OF SAID LOT SEVEN (7) IN THE
EAIl FESUBDIVISION OF SAID BLOCK SEVENTEEN (17} IN EVANSTON,
COOK £OUNTY, ILLINOIS, THENCE RUNNING SOUTH ALONG AND UPON THE
EAST LINT OF SAID LOT SEVEN (7), A DISTANCE OF EIGHTY (89)
FEET: THEWCS RUNNING WEST ALONG AND UPON A LINE PAPALLEL WITH
THE NORTH LIYNZ OF SAID LOT SEVEN (7) A DISTANCE OF THIRTY-FIVE
(35 FEET, THENCT SOUTH ALONG AND UPON A LINE PARALLEL WITH THE
EAST LINE OF SAJD LOT SEVEN (7), A DISTANCE OF FIVE (5) FEET;
THENCE RUNNING WEST ALONG AND UPON A LINE PARALLEL WITH THE
NORTH LINE OF SAID-I2TS SEVEN (7) TO ELEVEN (11) A DISTANCE OF
ONE HUNDRED AND EIGHTY~FIVE (185) FEET; THENCE RUNNING NCRTH
ALONG AND UPON A LINE FARALLEL WITH THE EAST LINE OF SAID LOT
SEVEN (7) A DISTANCE OF ETCHTY-FIVE (85) FEET TO A POINT IN
THE NORTH LINE OF SAID LOT ELEVEN (11), TWO HUNDRED AND TWENTY
(220) FEET FROM THE NORTH E/S.. CORNER OF SAID LOT SEVEN (7),
THENCE ALONG AND UPON THE NORWH LINE OF SAID LOT ELEVEN (11)
AND THE NORTH LINE OF SAID LOTS (1f) TO SEVEN (7) (INCLUSIVE)
TO THE POINT OF BEGINNING.

Address of Property: 17¢0 Sherman
Evanston, Illinois

Permanent Index No.: 11-18-#126-013-0000

¥99522.96
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COPY

THIS GUARANTY INDEMNIFICATION AGREEMENT (hereinafter referred
to as the "Guaranty" and/or the "Guaranty/Indemnification Agree-
ment*), is.executed and .delivered . y 1996, by FIRST
DEARBORN PROPERTIES, INC., an Illinois corporation, ROBERT S. ROSS,
AND BRUCE H. BLOCK (individually and collectively the "“Guaran-
tors"), to AMERICAN GENERAL LIFE AND ACCIDENT INSURANCE COMPANY
(hereinafter referred to-as "Lender®). -

HITNESSETH:

WHEF.CAS, Lender made a loan to LaSalle National Trust (F/K/A
LaSalle National Bank) ("Obliger") in the sum of Eight Million Two
Hundred ard Fifty Thousand Dollars ($8,250,000.00) (the "Loan
Amount") on Jpiil 5, 1889,

WHEREAS, on 2pril 5, 1989, Obligor executed a promissory nhote
{the "Original Note), in the original principal sum of Eight Mil-
lion Two Hundred Fifty Thousand Dollars ($8,250,000.00}, payable to
the order of the Lendér 'to evidence the loan made by lender to
Obligor (the "Loan").

WHEREAS, the Obligor's c¢kligation to repay the Original Note
is secured by, inter alja (i) %iat certain Mortgage and Security
Agreement (the "Original Mortgage"!, of even date with the Original

Note, between Obligor, as mortgager, and Lender, as mortgagee,
recorded April 10, 1989, in the Off{ic» of the Recorder of Deeds of
Cook County, Illinois, as Document No. 39154856, and covering and
encumbering that certain real property (‘herein and herein referred
to as the "Mortgaged Property"), (ii) Assicament of Lessor's Inter-
est in Leases {"Evanston Azsignment")} dated Arnril 5, 1989, executed
by Evanston Galleria Limited Partnership ("Beneficiary") as
assignor, and Lendesr, as assignee, recorded Apsii 10, 1989, in the
Office of the Recorder of Deeds of Ccck County, Illinois, as
Document WNem. 89154858; (iii) Assignment of Lesscr's Interest in
leages ("Trustee Assignment®) dated April §, 1989, execited by
Obligor, as assignor, and Lender, as assignee, recordex apxil 10,
1989, in the Office of the Recordar of Deeds of Ccok County,
I1linois, as Document No. 89154858; (iv) Collateral Assiom=ant of
Beneficial Interest Under ILand Trust ("Collateral Assignuent")
dated April 5, 1989, executed by Beneficiary and acknowledged and
accepted by Lender and Obligor; and (v) UCC Financing Statements
("Financing Statements") dated April 5, 1989, filed April 11, 1989,
in the Office of the Recorder of Deeds of Cook County, Illinocis, as
Document No. 89 U 08727 and filed April 14, 1989, with the Secre-
tary of State of the State of Illinois as Document No. 2561.24,

WHEREAS, on February 23, 1993 (but effective as of August 1,
1992) Obligor, Beneficiary and the Lender entered into that certain
First Modification Agreement, ("the First Modification") which
amongst other matters, extended the Maturity Date of the Note until

- -
-
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May 1, 1996 and modified the interest rate payable upon the in-
debtedness evidenced by the Note.

WHEREAS, the Note is now dQue and payable in full and Obligor
and Beneficlary acknowledge that there does not exist any defense,
setoff or credit against the Loan and that Lender is now entitled
to enforce ail of its rights and remedies under the Loan Documents,
including, but not limited to, the commencement of an action to
foreclose upon its Mortgage.

WHEREAS, Obligor and the Beneficiary have reguested that
Lender agree to modify and extend the Loan pursuant to the Second
Modifiravion Agreement of even date herewith {the "Second Modifi-
cation") 2nd Lender is amenable to such request, subject to the
terms her«o:.

WHEREAS, Tender is concerned that the Obliger or Beneficiary
may voluntarily commence an action under Title 1II of the U.S. Code,
as amended, or any aimilar state statue affording rights to debtors
in derogation of, orinterference with, Lender's right to foreclose
upon the Mortgage ania. co otherwise enforce its rights and remedies
under the Loan Documents;

WHEREAS, the Guaranteis each have, directly or indirectly, a
financial interest in Benerirnary and the Mortgaged Property and
will therefore benefit if the Second Modification is entered into
by Lender.

NOW, THEREFORE, in consideraticn of the premises and other
geod and valuable consideration, tha isceipt and sufficiency of
which are hereby acknowledged, and to induce Lender to consummate
such Second Modification with Obligor and Paneficiary, Guarantors
do hereby jointly and severally absoiutely and unconditinnally,
covenant and agree as follows:

1. All references herein to the Note, the Kortgage or the
Loan Documents shall mean the Original Note, the Originai Mortgage
and the Original Loan Documents, as modified by the Fiist Modifi-
cation and as subsequently modified by tha Second Moad<£jcation.

2. Upon failure of the Beneficlary to make any pavmant to
Lender of principal, intereat or other sum due under the Note or
any other amount becoming due and payable under the Note, the
Mortgage or any of the other Loan Documents when and 2s the same
beccmes due and payable or within the grace peried, if any,
provided in the Note, the Mortgage or any of the other Loan Docu-
ments for the payment of the same or upon the failure of the
Obligor and/or Beneficiary to perform or to comply with any of the
other terms and conditions of any of the Loan Documents and if the
same is not performed or complied with within the grace period, if
any, provided in the Loan Documents, Lender, at its sole option,
may accelerate the Maturity Uate under the Note, pursuant to the
terms of the Second Modification, in which event Guarantors do
hereby absclutely and uncorditicnally jointly and severally cove-

-
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nant and agree to pay to Lender, within fifteen (15} days of demand
therefor: (a) the entire principal balance of the Note outstanding
at the time of Lender's election to accelerate, (b} any accrued but
unpaid interest on said Note, including any accrued but unpaid
Interest Differential to the extent said Interest Differentlal is
due and payable under Section 3.4 cf the Second Modification, (<)
any unpaid real estate tax escrovw deposit reguired under the Note,
(d) any late charges or penaities then due under the Note or Loan
Documents, (e) all other suns or charges then due and payable under
tha Note, the Mortgage or any of the other Loan Documents (the
total of sald amounts being hereinafter called the "Guaranteed
Cbligation”). Lender shall not be obligated to proceed against, or
exhaust any other remedies it may have under the Note, the Mertgage
or any of ihe Loan Documents, or recort to any other security held
by Lender rrior to enforcing the obligations of the Guarantors
hereunder withinut exhausting its remedies against any or all of the
Guarantors. 1n addition Lender masy proceed against any one or more
of the Guarantors hereunder. Any and all payments due hereunder
shall be made in Jawful money of the United States of Awmerica. The
Guaranteed Obligation shall bear interest at the Default Rate as
provided in the Note {rom the date of demand made by lender until
paid in full.

3. Guarantors acknovlazdge that each shall remain liable
hereunder whether or not it ¢~ he retains a financial interest in
Beneficiary or in the Hortgaged rroperty as described in the Loan
Documents.

4. The Guarantors' obligaticnz herecunder shall continue in
full force and effect notwithstandiig any foreclosure action
prosecuted by Lender against the Mortygaged Property or the accept-
ance hereby by American Ceneral Realty Advisors, Inc. of any deed
in lieu of foreclosure with respect thereto from Obligor. No set-
off or counterclaim which any one or more ¢oi the Guarantors may
have against Obligor or B8eneficiary shall ilajic or in any way
affect the cbligations of Guarantors hereunder. 3o long as this
Guaranty remains in effect, Guarantors agree tha® the Guarantors
shall have no right of subrogation, reimbursement ‘or indemnity
whatsocever with respect to the debts, liabilities and-olilgations
of Obhligor and/or Beneficiary covered by the Loan Documer.cs or this
Guaranty, or to any monies due and unpaid thereon or to any ¢nllat-
eral security for the same. Guarantors further waive tha prlority

-of all present and future debts and obligations owed by Obligor or

Beneficiary to any Guarantor in favor of Lendsr, all such debts and
obligations being subordinate as to lien, time of payment and in
all other respects to the debts and obligations of Obligor and
Beneficiary tc Lender in connection with the Loan, said waiver to
remain effective and in force for thirteen {13} months after pay-
ment in full and satisfaction of all obligations of Obligor and
BPeneficiary to lLiender in connection with the Loan.

5, ° Guarantors waive notice of the acceptance of this Guaran-

ty. CGuarantors further waive presentment, demand, protest, notice
of protest, notice of dishonor, notice ¢f the occurrence of default
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under the Note, .the Mortgage or any of the Loan Documents, or of
any change in Obligor's or Beneficiary's financial condition.
Guarantors agree that no extension of time, whether one o: more,
nor any other indulgence granted by lender to Obligor or Beonefi-
ciary, and no cmission or delay on Lender's part in exercising any
right against, or in taking any action to collect from or pursue
lender's remedies against Obligor or Beneficiary or any Guarantor,
vill release, discharge or modify the duties of any Guarantor, and
Guarantors hereby waive all suretyship defenses. Guarantors agrea
that Lender may, without notice to or further consent from Guaran-
tors, release any collateral, security or othsr gquarantees, now
held or hereafter acquired, or substitute other collateral, secu-
rity o other guarantees, and no such action will release, dis-
charge, or modify the duties of Guarantor hereunder. Guarantors
further ayree that Lender will not be required to pursue or exhaust
any of Leider's rights or remedies against Obligor, Beneficiary or
any party curstituting the Guarantor with respect to payment of the
Loan, or to puvivue or exhaust any of its rights or remedies with
regpect to any ‘collateral, security or other guarantees given to
secure the Loan, or to take any action of any sort, prior to de-
manding payment from or pursuing its remedies against Guarantors
and each of the partifrs constituting the Guarantor, jointly and
severally.

€. If the Note is Aacsigned by lender, this Guaranty will
inure to the benefit of sucn agsignee, and to the benefit of any
subsequent assigree, to the ex’ent of the assignment(s), provided
that no assignment will operate o relieve Guarantor from any duty
to Lender hereunder with respect to ary unassigned portion thereof.

7. Time is of the essence in ali respects hereunder. This
Guaranty/Indemnification Agreement shall remain in full force and
effect until all sums payable under the Ncte, the Mortgage and the
Loan Documents have been paid and all coveisnts, conditions and
agreements of Obligor and Beneficiary under the Nota, the Mortgage
and the Loan Documents have been performed. his Guaranty con-
stitutes the entire agreement and understanding and supersedes all
prior agreements and understandings, both written and cral, between
tha parties with respect hereto. If any clause or purevision of
this Guaranty is held illegal, invalid or unenforceupia by any
court, such holding shall not invalidate the entire ‘Caaranty:
rather, the Guaranty shall be construed and enforced as it such
illegal, invalid or unenforceable clause or provision had not been
contained herein. As used herein, the singular shall include the
plural and the use of any gender shall include all genders, as the
context reguires., This Guaranty shall be construed in accordance
with the law of the State of Illinois.

8. Nothing herein contained shall be deemed to be & waiver
of any right which lender may have under Section 506(a), 506(b},
1111(b) or any other provision of the Bankruptcy Reform Act of 1978
to file a claim for the full amount of the indebtedness secured by
the Mortgage or to require that all the Mortgaged Property shall
continue to secure all of the indebtedness owing to Lender in ac
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cordance with the Loan Documents. The obligations of the Guaran-
tors under this Guaranty shall not be affected, modified or
impaired recause of the voluntary or involuntary liquidation,
dissolution, sale or other disposition of all or substantially all
of the assets of the Obligor and/or the Beneficiary or any Guaran-
tor, however effected, or receivership, insolvency, bankruptcy,
assignment for the benefit of creditors,. reorganizations, arrange-
ment, composition with creditors or readjustment or other similar
proceedings affecting either the Obligor, the Beneficiary, any
Guarantor, or any of the assets of any of them, or any allegation
or contest of the validity of this Guaranty, the Note, the Mort-
gage, the Second Modification or any of the Loan Documents, or the
disaffirnance of the Note, the Mortgage, the Second Modification or
any of ths Loan Documents in any such proceeding.

9. Zh's Guaranty was executed in Cook County, Illinois.

10. Guararcors herehy agree that all acticns to enforce the
terms and provisions of this Guaranty shall be brought and main-
tained only within the State of Illinois and Guarantors hereby
consent to the exciusive jurisdiction of any court within Cook
County, Illineis, waivie parsonal service of all process and hereby
consent that such service may be made by registered or certified
wail, directed to Guarantccs at the respective addresses herein-
after set forth. Guaranturs hereby expressly waive any and all
rights which it or he may hava to make any objections based on
jurisdiction or venue, to any siit brought to enforce this Guaranty
in the State of Illinois in acco?diance with the above provisions.

11. Any notlce or demand to be¢ r5iven hereunder shall be ef-
fectively given if made in writing, celivered to Guarantors (for
the purpose of this Guaranty, Guarantors acioe that any notice sent
to the address below for the respective Guarzntor shall be deemed
to be proper notice upon said Guarantor) or mailed by certified
mail to Guarantors at the following address, or at such other ad-
dress as any party may furnish the other in wrifing:

Pirst Dearborn Properties, 154 W. Hubbard Si.ree=t
Inc. Suite 250
Chicago, Illincis 460310
Bruce H, Block c/o First Dearborn Propecties,
Inc,
154 W. Hubbard Street
Suite 250
Chicago, Illinocis 60610
Robert S§. Ross ¢/o First Dearborn Properties,
Inc. :
154 w. Hubbard Street
Suite 250

Chicago, Illinois 60610

%




UNOFFICIAL COPY




UNOFFICIAL COPY

With a copy to: Allan L. Yusim, Esq.
Saitlin, Patzik, Frank &
Samotny, Ltd.
150 South Wacker Drive
Chicago, Illinois 60606

12. Notwithstanding anything to the contrary contained in
this Guaranty, lender convents and agrees that it will not bring
any action or proceeding to enforce any of its rights or remedies
against any party constituting the Guarantor hereunder unless and
only if both of Conditions A and B herein have occurred: (A) Ob-
ligor or Beneficiary or any general partner in Beneficiary, any
Guarantor, or zny affiliate of any of the aforesaid (as affiliate
is heceloafter defined) shall (i) file with, consent to, or ac-
quiesce“in the filing of any petition against Obligor, the Bene-
ficiary or the Mortgaged Property under Title 11 of the United
State Code, ¢s amended; (il) seek, consent to, or not contest the
appointment of a receiver or trustee for the Mortgaged Property;
(iii) file in ‘aav court of competent jurisdiction, under any
present or futuie federal or state act or law relating to bank-
ruptey, insolvency, ot relief tor dewbtors, a petition for any
reorganization, arrangeaont, composition, readjustment, liquida-
tion, dissolution or similar relief, the effect of which is, in
whole or in part, to stay. either temporarily or permanently, the
enforcement by Lender of ‘t!iz rights and remedies of a secured
lender against Obligor, Beneficiary or the Mortgaged Property: or
(iv) file in any court of competent jurisdiction a petition seeking
to prevent the recording of, or ts set aside, void or rescind the
recording of any deed in lieu of fcorecliesure granted to Lender or
any affiliate of Lender by Obligoi ond/or Beneficiary fer the
Mortgaged Property (collectively and individually a "Voluntary
Bankruptcy*) and {B) (1) any of the warranties and reprasentations
made by the Guarantors in Section 5.6 of ‘the Second Modification
were false in any material respect when made and/or (B) (2) the
Guarantors are then in default of any of the “c¢vapants made by the
Guarantors under Section 5.7 of the Second Modification. For the
propeses of this Guaranty, an affiliate shall mean with respect to
any specified person, any other person controlling ur eantrolled by
or under common control with such specified perscn. . For the
purposes of this definition, ®control" when used with rispect to
any specified person means the power to direct the manageuent and
policies of such person, directly or indirectly, whether +arcugh
the ownership of veting securities, by contract or otherwize and
the terms "controlling" and "controlled" have meanings correlative
to the foregoing.

13. 1In the event: (A) of the occurrence of any such Veluntary
Bankruptcy, and if (B) (1} any of the warranties and representa-
tions made by the Guarantors in Section 5.6 of the Second Modifica-
tion were false in any material respect when made and/or (B) (2)
the Guarantors are then in default of any of the covenants made by
the Guarantors under Section 5.7 of the Second Modification and as
a result of such Voluntary Bankruptcy, Lender is prohibited from,
or is delayed in, enforcing any of its rights and remedies afforded
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to it under the Note, the Mortgage, the Second Modification or the
other Loan Documents arising as a secured creditor, pursuant to an
automatic stay imposed by Section 2362 of the Bankruptcy Code, or
pursuart to a stay arising under any other present or future
federal or state act or law relating to bankruptcy, inselvency or
relief for debtors, the Guarantors do hereby absclutely and uncon-
ditionally, jointly and severally, covenant and agree to pay to
Lender upon demand, in addition to and not in lieu of payment of
the Guaranteed Obligation, a per diem amount, as liquidated damages
and not as a penalty, of Two Thousand Dollars ($2,000.00) for each
day which occurs between the date on which such stay bacomes ef~
fective and the date on which Lender is granted relief from such
stay whzther under Section 362 of the Bankruptcy Code or under any
other present or future federal or state act or law relating to
bapkruptcy, insolvency or relief for debtors. The parties hereto
agree that ‘iz damages caused by such stay are and will be diffi-
cult to deteralne and that the within per diem amount is a rea-
sonable amount cc be assessed as such liquidated damages.

IN WITNESS WHEPTOF, the Guarantors have caused this Guaranty/
Indemnification Agrecrent to be executed and delivered to Lender on
the date first above written.

In the presence of: First Dearbcrn Properties, Inc.
an Illinois corporation

By:
Print: Heme:

4 )
Tat.e:

Print:

Robert S. Ross,
as an individuai

Print: Bruce H. Block,
as an individual

saw: 1BOSHO QA Lar 8/28/98
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TRE ABCYS ARACK POR RTCOADIAE LMY ONLY

This indanture, made this __ _ day of AL 18 .. botween
LaSatte Natons! Truet. NA., ¢ aations! Baning associshon, Chicage, thaow, as Trusies under tha pravigions of & Dewd o: Deadd
i Teust, duly 76cOI080 NG Gaitverad 10 Zaid Bank in pursuance of & rudt agréeman dsiag the

o 19 . Ung known a3 Tru® Number he "Truates '), o
and —

— _ o, . (the “"Graniesr’)
(Agdrest of Granteels. > 8

ViRnessath, that ine Trustoe, in consigeration of the sum vt ToN Dolines snd no/100 {$10.00)

and othes Qood and valuable coniteralons \n hand plid. S0t harZ 0y Grant, 89 RnG convey untd Ihg Grantee(s), the following
Jescnbed real witale, wuated in oy County, Hinola. 10 wit:

Froparty Addross
Bermanan ingex Number
1opather with (he (enemenis and appuntanancas thersuno belgnging

FORM NOAME011A ALS W
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To Have AM To Meid tne sams unio the Grantes(s) as aloresaiad and 10 tha proper use. beneit and benoo! of the
Qraniees) lorever

This Deed s axacuted pursusnt 10 end in INe exerciss of the power and autherity granted 1o and vesisd in sid Trustes by the
1orma of swd Daed or Deads in Trust disiivered 10 said Trusiee in DUrsuANCe of tha st §greement sbove manhoned. This Deed i
mada sublec! to the an of avery Trust Doad or Mong 404 (if any there be) of recordin said county sifecting the pald real saise or any
oart thareo! Qivan 10 seoute the paymaent of Mandy and remaining unreloased &t the dals of the delvary hereal.

in Witness Whareef, the Trusies nas caused ita oorporate sesl 1o be hersto affixed, mnd hes caused W4 name
1o D# wgned 10 Mese Dresents by Ma Assiatant Vice Pregident and altssted by its Asaistent Secretary, the cay and vear flrst
above wrilten, ‘

Attesti LaSalie Nationai Truat, N.A,
as Trualse as storesnd,
la By
Assiaiant Secraiary Asusiam Vios Presicient
This instrument wia Prapared oy Lolalie Nationel Yruet, M.A.
flenl Gatate Trust Departnant
) . 135 South LaBake Sirest
Chicaga, Hincis 808004102 |
Stats of litinele 8a; 8
Seunty of Cook ' ‘ 3
1 8 Noisry Pubiic 1n and for sase County. é
in the Stale storesad, D8 Hevaby Oartily tha A

Assigiant Vice Praudent of LeSale Natonaai Trumt, N.A . and

Agaigtant Sacretsry therec!, personally known 10 me 10 De the same parons whase Aames Bte subecribed 1o 1he lorsgoing .

natrument as such Asmstant Vioe Presicent and Assistant Secrgtary respectively, spr e 4 betore me this dey in parson ang !

scknowisdged that they signed ard Geiivered said insirument e thewr own res ana VOIURIE”: 2ot and #e the froe and valuntery

act of sad Truatee, 10f Ihe uBas and purposss therein set foh; Rnd saic ABSISIAN Se0retary dh 815 then and 1are aokNOWI0

that be as cusiochan of tha corporaic seal of said Trustes did affix asid 0OrpO/aie sea) of sasE Trusias 13 sald instrument m

s own lee and voiuntary 36t end 89 the frae a0 voluntary act OF asid Trusles (or the LSe AN PUTY08eE (haraif se! fonh. .

N

Qlven unaer my hang ang Notanal Seal thig Oay of S AD 19 B

Notery Public

Addiress ot Frogexty

135 South LaSalle Spoet

Cheago, Snis 80803-4 192
*9GGZLIG

Bex Mo _

Truston
To
Latulle Naenal Yreamt, LA

LaSalle Notional T, N.A.
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ASSIGHNMENT

Chiasgo, lilnci

Deie ...

For Value Reosived UWe hergby s8il, Rangn. transte’ dnd sei over uma

all ry10ur Cignts, lHigd. DOWYE, privieDes and Daneherdl intereat. in ang 1o

{eh. ana:han, aa) (100, 80, am)

ol the antire Genelicdl el in, (o and unakr tnat sanan Trugl AGresmant oatsU tlay ol

o= AD 18 . ANG KNwn ot LaSele NAlongl Trumt N A Trogt Number

38 # } .
iBSs # H
P
88 w )
{98 ¢ )]
WHAQes:
ACCEPTANCE

IWe gucept the foregang Adsignmant subject 10 at af 1he provisong of sald Trust 1 3 emen;

Addr.ll -
(33 2 }

Agrireus, A
188 4 )
P Acioress, A ’
(88 J )

Agcirans -~
(88 & )

Aodreed

rd
Addieas

Racdrved & duphcite of tha fOregong smugnmant gnd A0OBMISNCE
Oateg w1t Chicaga, linow.

thy dav of . AD Yo .

LafSagile Nationel Truat, M.A,

8y
Author2ed SQnae

(Nate Tha susgnmant shoyid e aneguist o dudlosty by DOIN &SGING! §nd sASGNE 8N ONE wRecUMY DOPY 00Qe0 wih Lafeie
Matanat Trgg. WA The Sank sesurmem A0 1aaDanMDlily Kf NG vailaly o7 LUMoMncy of TN 18regoing AMggNMEM OF ACCRILINGE |




