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SUBORBINATION, NON-PDISTURBANCE AND ATTORNMENT AGREEMENT
Jewel Warehouse No. (01-52150

THIS SUBUKDINATION. NON-DISTURBANCE AND ATTORNMENT
AGREEMENT ("Agreerent”) is made as of v r_ 25 . 1996. by and among Jewel

Food Stores. Inc., a New-\ork corporation (*“Tenant™). LaSalle National Trust, N.A., Trustee

under Trust Agreement dated Augast 28, 1956 and known as Trust Number 120449

(“Landlord™), and The Money Stor< investment Corporation. a New Jersey corporation

{"Lender"), collectively, the "Partizsand individuzlly, a “Party™. \>\\ \ \’(l’)

RECITALS

Lender has agreed to make a loan (“Loan"} ta Landlord. repayment of which is to be
secured by that certain Morigage entered into by Laidlord. as Mortgagor, and Lender, as
Mortgagee (“Mortgage™), which pertains to that cer'ain real property located in
Bellwood, Iilinois, more particularly described on Exhilint “A™ attached hereto and
incorporated herein by reference ("Property”) and certain 0*'wer written agreements
between Lender and Landlord relating to the Loan (collectively, 5.0an Documents”™).

Tenant is the current lessee of all or a portion of the Property (“Premiises™) under 2 Jease
entered into with Landlord dated February 28. 1982, as amended from tim< to time
(collectively, “Lease™).

6RLVIGI6

As a condition precedent to Lender's making the Loan tc Landlord. Lender has required
that Tenant execute this Agreement and in return for Tenant’s execution of this
Agreement. Lender is willing 10 agree to not disturb Tenant's quiet possession of the
Premises as long as Tenant is not in default under the Lease.

1.ender i1s making the Loan in reliance upon the agreements and certitications herein made
by Tenant and Tenant is entening into this Agreement in reliance 1pon the agreemients and
certifications herein made by Lender.

NOW, THEREFORE, in consideration of the foregoing. Lepder. Landlord. and Tenant
agree as follows: FIRST AMERICAN TITLE INSURANCE # [0 Yrs2 /;/m 7<.
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1. SUBQRDINATION. All rights of Tenant under the Lease are hereby subjected and
subordina’ed and shall remain subject, subordinate. and junior to the lien of the Morigage, and to
the rights and interest of the from time-to-time holier of the Mortgage; provided, however,
Tenant shall not be bound by any of the terms, conditions, or covenants of the Mortgage, Loan
Documents, or any other document executed by Landiord in connection with its loan from
Lender. Lender acknowledges that the subordination of the Lease is solely for the purpose of
establishing the prionty of the Mortgage in the real property records and that Lender has not
supplied Tenant with copies of the Mortgage ¢~ any of the Loan Documents and does not intend
Tenant to be bound by the terms of those documents.

2. NON-2ISTURBANCE AND ATTORNMENT. Provided Tenant is not in default

under the Leasc (25 defined in the Lease and beyond any period given Tenaat to cure the default).
then Tenant's riglit of possession to the Premises and Tenant's other rights pursuant to the Lease
or otherwise shall nct i affected or disturbed by Lender or any successor or assign in the
exercise of any of its rights undur the Mortgage. Further, Tenant shall not be named as a party
defendant in any foreclosure eq the lien of the Mortgage nor in any other way be deprived of its
rights under the Lease. In the event Lender or any other person acquires title to the Premises
pursuant to the exercise of any rerr edy provided for in the Mortgage or by any conveyance in
lieu of foreclosure, the Lease shai! no? be. terminated or affected by the foreclosure. conveyance,
or other proceeding. Lender also covenant, that any sale by it of the Premises as a result of the
exercise of any rights and remedies under the Mortgage, or otherwise, shall be subject to the
Lease and the rights of Tenant under the Lease. and Tenant covenants and agrees to aftom to
Lender or any person or persoils, corporation, or assiviation, acquiring the nghts and interest of
{andiord under the Lease, in any manner whatsoever { "Siecessor™) as its new landlord. and the
Lease shall continue in full force and effect as a direct leaze between Tenant and Successor, upon
all of the terms. covenants, conditions, and agreements seiiorth in the Lease; provided. except as
set forth in Section 3 hereof, Tenan! shall be under no obligaticn (o pay rent to Successor until
Tenant receives a photostatic copy of the recorded deed or other inatmiment by which such
interest passed evidencing that Successor has succeeded to Landlord’s izterest under the Lease.
Successor shall be liable 1o Tenant, effective as of the date of such acquisition, for the
performance of all obligations of Landlord arising under the Lease from and afier the date of
such acquisition. Provided Successor has received notice pursuant to Section 5-h¢rcof, Successor
shall also be liable as landlord for every obligation of Landlord arising or accruing vzder the
Lease prior to the date of such acquisition which has not yet been performed or satisficd
(*Existing Obligation™). Tenant's remedies for an Existing Obligation shall be limited 10 the
right of offset and any other emedies provided under the Lease: provided, however, that
Successor’s liability for Existing Obligations under the Lease shall be limited 1o its interesi in the
Property. No foreclosure or conveyance or other act or omission by a Successor shall, in any
event, relieve Landlord of any of the covenants, liabilities, or obligations of Landlord under the
Lease. Successor shail not be bound by any payment of rent or additional rent or other charges
made by Tenant to Landlord more than one month in advance, except if such payment is made
pursuant to the terms of the Lease.

3. PAYMENT OF RENT. Upon the occurrence of an evert of default under the Mongage,
and 7 any time thereafter during the continuance thereof. Lender may, at its option. send a notice
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to Tenant. which notice shall: (i} reference the name of the ASPI operating company and stare
number set forth at the top of this Agreement: (i1} indicate that an event of defauit has occurred
and that Lender has revoked Landiord ‘s right or license to collect rent under the Lease: (jii)
indicate that Lender has elected to exercise its rights under this section of this Agreement: (iv)
direct Ten nt thereafter to make all payments of rent and to perform all obligations under the
Lease to or for the benefit of Ler ler or as Lender shalt direct; and (v) contain the Lender’s
emplover identification number. Within fifteen (15) business days of receipt of any such notice
from Lender. Tenant shall comply with the provisions of such notice. 1o make all payments of
tent and to perform all obligations under the Lease to and for the benefit of Lender or as §.ender
shall direct. Such notice and directiun shall remain effective until the first to occur of: (i) the
receipt by T enunt of a subsequent notice from Lender to the effect that such event of default has
been cur=d orthat Lender has appointed Landlord 10 act as agent for Lender: {ii) the appoiniment
of a receiver, in which event Tenant shall thereafter make payments of rent and perform all
obligations under the Lo2se as may be directed by such receiver: or (iii) the issuance of a court
arder directing Tenant to g2y rent and perform obligations in a manner not consistent with the
notice. Tenant shall be eiutled to rely upon any notice from Lender and shall be protected with
respect to any pavment made pucccant 1o such notice, irrespective of whether a dispute exists
between Landlord and Lender with i~spect 1o the existence of an evemt of defauit or the rights of
Lender hereunder.  1f Tenant recetves a notice from Lender pursuant 10 this section, Tenant shall
not be required to investigate or determine Vae validity or accuracy of such notice or the validity
or enforceability of this Agreement. Landlond hereby agrees to indemnify, defend, and hold
Tenam harmless from and against any and alf i¢ss. claims, damage, or liability arising from or
related 1o any payment of rent or performance of obli zations under the Lease by Tenant made in
goou faith in reliance on and pursuant to such notice.

4. LENDER AUTHORIZATION. As an express cendition of, and as consideration for,

Tenant's entering into this Agreement. Lender represents and warrants to Tenant that it has
abtained all authorizations necessary 10 execute and deliver this Agreemen and that this
Agreement is valid. legal. and enforccable against Lender.

5 NOTICES OF DEFAULT. Before any termination due to a breach undc: the Leas~

shall be deciared by Tenant, or Tenant skall exercise any other remedy s a result. of e
occurrence of an cvent of default under the Lease, Tenant shall give notice in writing ‘o Lender
of the specific breach(es) of the Leasc. Notice to Lender shall be given at least thirty (30} days
(or such longer period as provided in the Lease for Landlord tc cure the default) before Tenant
shall terminate the Lease or Tenant shall exercise any other remedy as a result of the occutrence
of an event of default. {f Tenant has given notice 1o Lender pursuant to the preceding sentence,
{.enider may. in addition to any other remedies provided in the Mortgage, elect to make such
payments and cure such defaults on behalf of Landlord, and in connection therewith, do all work
and make all payments deemed necessary or appropriate by Tenant to cure such default.
Landlord hereby agrees to indemnify, defend. and hold Tenant harmless from and against any
and all loss, claims, damage. or liability arising from or related to any payment or performance of
obligations under any Lease by Lender.

6S.VI696

GANIROOINS2 I SRSNDAMOR VD4 3 1172196




™ 4 AR AN

UNOFFICIAL COPY




UNOFFICIAL COPY

If Lender elects to pursue foreclusure upon the occurrence of an ¢vent of default under
the Mortgage, Lender shall give notice in writing to Tenant of the specific reason by virtue of
which such default or event of default is claimed. Notice of the occurrence of a default or an
event of defauit may be combined with the notice required under Section 3 of this Agreement but
is required regardless of whether Lender exercises its option under Sectica 3. The failure of
Lender to give such notice under this Agreement shall not invalidate Lender’s foreclosure action
provided that Lender has complied with all applicable statutory procedures, including giving all
statutorily required notices to Tenant.

6. ADDRESSES FOR NOTICES. All notices and ciher communications hereunder shall
be in writing und shall be given by (i) established express delivery service which maintains
delivery reccrds. (1i) hand delivery, or (iii) certified or registered mail. postage prepaid. retumn
receipt requested. (0 the Parties at the following addresses, or at such other address as the Parties
may designate by weiten notice in the above manner:

To Lender at: T ‘Money Store investment Corporation
Servicinz Department
P.OBoux 152247
Sacramenty, Czliforma 95816

To Tenant at: Jewel Food Stors, Iuc.
Attn: Property Manigement (reference Store No. 01-52150)
2100 Swift Drive
Oak Brook, lllinois 60521

With a copy to: American Stores Properties. Inc.
Attn: Legal Department (reference Store No. 01-52150)
P.O. Box 27447
Salt Lake City, UT 84127-0447

To Landlord at: LaSalle National Trust
Trustee under Trust Number 120449
¢/o Cohen Financial Corporaticn
2 North LaSalle Street
Chicage, lilinois 60602

Communications may also be given by fax, provided the communication is concurrently
given by one of the above methods. Notices are effective upon receipt. or upon attempted
delivery if delivery is refused or if delivery is impossible because of failure to provide a
reasonable means for accomplishing delivery.

1. INSURANCE PROCEEDS. Lender agrees that, notwithstanding any provision
contained in the Mortgage or any other agreement or instrument affecting Lender’s interest in the
Property, in the event of damage or destruction to the Property. any insurance proceeds relating
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thereto shail be made available by Lender without diminution, or offset, to pay the cost of repair
or rebuilding of the Property pursuant to the Lease. without condition. other than that Tenant not
be in default beyond any applicable cure period under the Lease at the time of such payment: it
being the intention of the Partics that all of such proceeds shall be utilized to effect the repair or
rebutlding of the Property. Lender hereby waives, to the extent permitted by law, any equitable
clatms it may have on such insurance proceeds.

8. CONDEMNATION. Lender agrees that, notwithstanding any provision contained in the
Mortgage or any other agreement or instrument affecting Lender’s interest in the Property, in the
event of a tzking or other transfer in liet of condemnation. all proceeds relating thereto shall be
made availavie by Lender without diminution or offset, to pay the condemnation awatd due to
Tenaut under tite Lease and the law o the state in which the Property is located (including. if
applicable. comnenzation for the cost of removal and decrease in value as a result of such taking
of Tenant’s fixtures, £Juipment, and stock-in-trade located in the Premises. the value of the
leasehold of which Tenan? is deprived for the remainder of the term of the Lease, including
options, if any. and the value £ any compensable goodwill associated with Tenant's business)
and to repair or restore the Properiy. i required by the Lease.

9. FIXTURES. The Loan Documents shail not cover or encumber. and shall not be
construed as subjecting i1 any manner to thedien thereof, any of Tenant's trade fixtures,
furniture. furnishings. equipment, or other personal property at any time placed or installed in the
Premises.

10, COSTS AND ATTORNEYS' FEES. In the<vent a Party brings or commences a legal

proceeding to enforce any of the terms uf this Agreement the prevailing Party in such action
shall have the right to recover reasonable attorneys’ fees aug costs from the losing Party. to be
fixed by the court in the same action. The term “legal proceedings™ shall include appeals from a
lower court judgment as well as proceedings in the Federal Bankrupiey Court, whether or not
they are adversary proceedings or contested matters. The “prevailing Parey” invlved in
proceedings in the Federal Bankruptcy Court shall mean the prevailing Fart; ir. an adversary
proceeding or contested matter, or any other actions taken by the non-bankrupt Paity which are
reasonably necessary to protect its rights under the 1erms of this Agreement.

11.  UNENFORCEABILITY. incase any one or more of the provisions contained i s
Agrzement shall for any reason be held to be invalid, illegal, or unenforceable in any respect.
such invalidity, illegality. or unenforceability shall not affect any other provision hereof, and this
Agreement shall be construed as if such invalid, illegal, or unenforceable provision had never
been contained herein.

12. AMENDMENT OF LEASE. Lender and Tenant agree that notice to or consent of

Lender shall not be requited for any amendment to Lease: provided. Lender's consent shall be
required for any amendment to the Lease which purports tu terminate the Lease (other than
pursuant o the terms of the Lease). reduce the 1erm of the Lease, reduce the fixed or minimum
rental due under the Lease, or modify the allocation between Landlord and Tenant of the cast of
providing insurance or the responsibiiity for the payment of taxes. If the Lender’s consent is
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required for an amendment to the Lease and such consent has not been obtained, any provisions
of such an amendment for which such consent is required shall not be binding against Lender or
any Successor (but shall be enforceable against Landlora). and any other terms of such an
amendment shall be binding against Lender or a Successor. Except with respect to the foregoing
restriction on modification, no provision contained herein shall be dcemed an amendment or
madification of any provision contained in the Lease, including, without limiting the generality
of the foregoing, any rights tiwreunder given to Tenant to terminate the Lease.

13. SUCCESSORS AND ASSIGNS. Ali of the rights and obligations of the Partics under

this Agreement shal! bind 2.4 the benefits shall inure to their respective heirs, legal
representa’ives, successors, and assigns.

14. LANDYORD'S TITLE. Landlord warrants and covenants that it has good and
marketable fee suviple title to the Premises with full nght and auihority to grant the interest
conveyed by the Mortzagz. Landlord covenants that as of the date the Mortgage is recorded,
there are no other moncia~y encumbrances. other than taxes not yet delinquent, recorded against
Landlord’s interest in the Prcmises.

15 NOOTHERAGREEMENTS. The terms set forth in this Agreement are intended by
the Parties as a final expression of their 2greement with respect to such terms and may not be
contradicted or supplemented by evidence +fany prior agreement or of any contemporaneous
or: | agreement. This Agreement is intended te'oc a complete and exclusive statement of the
terms of the agreement between the Parties, and the terms of this Agreement may not be
explained or supplemented by evidence of consistert additional terms. This Agreement may not
be amended or modified by any act or conduct of the Farti=s or by oral agreement, unless
reduced to a writing signed by all Part:os.

16. DELIVERY OF EXECUTED DOCUMENTS. THE SEAMISSION OF THIS
DOCUMENT FOR EXAMINATION OR ITS NEGOTIATION OR T2 NEGOTIATION OF
THE TRANSACTION DESCRIBED HEREIN COES NOT CONSTItUTE AN OFFER TO
SUBORDINATE OR AMEND THE LEASE, AND THE EXECUTION OF THIS DOCUMENT
BY LANDLORD AND LENDER DOES NOT CONSTITUTE A BINDING CONTRACT
UNTIL SUCH TIME AS THIS DOCUMENMT HAS BEEN APPROVED BY THC:
GOVERNING REAL ESTATE COMMITTEE OF TENANT. EXECUTED BY AUTHORIZED
OFFICERS OF TENANT. AND DELIVERED TO LANDLORD. IF THIS DOCUMERNT IS
NOT RETURNED TO TENANT, HAVING BEEN EXECUTED BY LANDLORD AND
LENDER. ON OR BEFORE JANUARY 2, 1997, TENANT WILL CONSIDER THE
REQUEST FOR THIS AGREE MENT WITHDRAWN, :
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¥ IN WITNESS WHEREOF. this Agrcement has been executed as of the date first above
written.

The Money Store Investment
Corporation, a New Jersey
corporation Ce
. P -
4

By: L Ay (f W S
Its: 4 - //

ATTEST
By:_,.ﬁ”;‘ﬁ%
hs: N,
“LENDER"
L.aSalle National Trust. N.A.. Trustee
under Trust Agrecment dated Auguost 28,
1996. and kno Trust Number 120449
ANN *4(‘.’ BERRNIALLY
feve i '
Its_ ;ﬂﬁ:ﬁ/
ATTEST

By: PWistles ti Sl

Its:__ mSoISTANT SECREFA" ?
“LANDLOED' 1
D
3
e
AF ~o
Jewel Food Stores, [nc..

a New York corporation

> By:_ >\ M
;/%’7 s ;Tu PRESIDENT

“TENANT™
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STATE OF UTAH )
: 8.8,
COUNTY OF SALT LAKE )

On November 25, 1936, before me, Suzanne Johnson, a notary public in and for such County
and State, personally appeared Jack Lunt and Julie A. Webb, personally known to me to be the
persons whose names are subscribed {0 the within instrument and acknowledged to me that they
executed the same in their autharized capacities, and that by their signatures on the instrument,
the persops or entity upon behalf of which the persons acted, executed the instrument.

Witness nwy 1and and official seal.

NOTARY PUBLIC

SUZANNE JOHNSON
1213 E Bryar Ave
Sait Lake City, Ulah 84105
My Commission Expired
May 29, 2000
STATE OF UTAH
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STATE OF ILLINOIS
) SS.

COUNTY OF e }

1. / Recbre /f /u/éﬂ‘f‘f\ , @ Notary Public in and for said County, in the State aforesaid,
do hereby certify that on this day personallﬂppared before me, Casey A. Pendlay, personally known (o me to be
the same person(s) whose name(s) is/are subscribed to the foregoing instrument and personally known to me to be
the Assistant Vice-President, respectively, of The Money Store Investment Corporation., and acknowledged that
they signed, sez'ed, and delivered the said instrument as their free and voluntary act and deed, for the uses and
purposes theeein set forth, and that the seal affixed to the foregoing instrument is the corporate seal and the said
instrument was sip=.d, sealed, and delivered in the name and on behaif of said corporation by the authority of their
stockholders and bears of Directors and the free and voluntary act of said corporation for the uses and purposes set
forth, including the waivie of rights of redemption and waiver of all rights and benefits under and by virtue of the

homestcad exemnption laws i this stale.

GIVEN under my hand and notarial seal this Al ‘ day of L7¢74’ ne r»/ﬂ-/ 19 (;’é

(NOTARIAL SEAL) f,, Z. A {4 M,

Notary Public
My commission expires: \5/’4 / Z

OFFICIAL SEAL

PAULA K HENEY

NOTARY PUBLIC, STATE OF HLUINGIS
MY COMMSSION EXPIRES:03/18/90
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STATE OF ILLINOIS )
)} SS.
COUNTY .F QDOK )
i, Jacid ¢ j‘elden , a Notary Public in and for said County in the
state sforesald, ™ HEREBY CERTIFY THAT Corinre Bek » hosbebteat Vice

President of LA SALLL NATIONAL TRUST, N.A., and _Nancy A, Stack » Assistant
Secretary of said Bank rorsonslly known to me to be the same persons whose names
are subscribed to the focegoing instrument as suchASXI¥EAR Vice President and
Assistant Secretary respzctively, apreared before me this day in person and
acknowladged that they signed srd delivered said instrument as thelr own free
and voluntary act, and as the frez-and voluntary act of said bank, for the uses
and purposes therein set forth; ind said Assistant Secretary did also then and
there acknowledge that he/she, as cus:todiam of the Corporate Seal of said Bank,
did affix said Corporate Seal of said Birk to said {nstrument as his/her own
free and voluntary acc, and a3 the free and voiuntary act of said bank for the

uses and purposes therein set forth.

Given under my name and notarial seal this _ zo. 9 day of November » 19_g¢

et Zoen

1 §
HOTARYPU%&AE’
My Commigsion Explires:
W
Form XX0135 or)
aARLRNR G SO u'&; ;',:
R o P -
.;: - e &
3! "":- S - ' '}’9’ {c:




UNOFFICIAL COPY




UNOFFICIAL COPY

Exhibit “A”

That part of Lot 13 {except that part falfing in railsoad right-of way and except that part taken for
Madison Street) lying West of the West line of that part described as follows: Beginning at a
point in the South line of Madison Street 119.7 feet East of the West fine of said Lot 13, said
point beiny in the West line of the corporate limits of the Village of Maywood, thence south
along said West line 75.45 feet to the nottherly right-c -way line of the Chicago Great Western
Railroad, thence Easterly auong said Northerly right-of-way line 172.15 feet, thence North
parallel with the West line of the corporate limits of the Viillage of Maywood 100.55 feet w0 the
South line of Madison Street, thence West along the South line of Madison Street 170.46 feet to
the poir? of beginning; also:

Lot 18 {except fiint pant falling in railroad right-of-way and except that part taken for Madison
Street) and also ¢xcept the West 29.8 fect as measured on the North line of said Lot, all in
Commissioner’s Paitit:on of the North 56 acres of the North West quarter of Section 15,
Township 39 North, R=5ige 12 East of the Third Principal Meridian; also:

Lot 85 in Cummings and Forem-a Real Estate Cotporation Sixth Addition 1o Golf Club
Subdivision, in the Southwest quastz: of Section 10, Township 39 North, Range 12 East of the
Third Principal Menidian; also:

A triangular shaped parcel of land in the Sovthwest quarter of the Southwest quarter of Section
10, Township 39 North, Range 12 East of the Tlmd Principal Meridian described as follows:
Beginning at the intersection of the South right-of-wuy line of the Indiana Harbor Belt Railroad
Company with the original North line and West line'of d/adison Street in said Village, thence
Southwardly along the said original West line of Madiso:: Sireet, a distance of 33.48 feet, more
or less, to a point of intersection with the Southerly line of scud Yection 10, a distance of 165.77
feet to a point in the Northeniy right-of-way line of the Chicago«’icat Wesiern Railroad
Company, thence Northeasterly 1o the point of beginning; also:

Parcel B: That part of the Northwest quarler of Section 15, Township 35 1dorth, Range 12 East of
the Third Principal Meridian, described as follows: Beginning at a point on the Northerly right-
of-way line of the Chicago and Northwestern Railway Company {formerly the (lorago, Great
Westem Railway Company) and the West line of the corporate limits of the Villags of
Maywood, thence South along the Southerly extension of said West boundary line of the Village
of Maywood to a point being 39 feet Southwesterly, measured at right angles, from the Northerly
right-of-way line, thence Northwesterly and parallel with the Northerly right-of-way line a
distance of 687 feet, thence Northeasterly at right angles to the last described course 39 feet to
the Northerly right-of-way line, thence Southeasterly along said last described line to the poiant of
beginning, all in Cook County, [ilinois.

Property comunonly known ay: 2150 Madison Street, Bellwood, IL 60104

JFA [ $~10-332-003 + 504
/528 r00-003 o2, X% v ¥
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