-
-

Vo e SA R

URAN

UNOFFICIAL COPY
96933039

DEPT-01 RECORDING

‘mlm

T$7777 TRAN 4108 12/712/96 16:00:00
35637 * RH #-946-953039

C00X COUNTY RECORDER

THIS MORTGAGE, SECURITY
AGREEMENT, ASSIGNMENT OF
RENTS AWD LEASES, FIXTURE
FILING AND FINANCING STA-

TEMENT ("Moit2age™) is
made and granied his & day of December, 1996, by FRANK’S NURSERY & CRAFTS,

INC., a Michigan co-poration, whose address is 6501 East Nevada, Detroit, Michigan 48234
("Mortzagor™}, o COMERICA BANK, a Michigan banking corporation, whose address is
Comerica Tower at Detrnat) Center, 500 Woodward Avenue, Detroit, Michigan 48226
("Mortgagee”).

Mortgagor is or may become inJebted to Mortgagee in the amount of FORTY MILLION

os-F

DOLLARS {$40,000,000) pursuant to tho? certain Mortgage-Backed Credit Agreement of even

= date herewith between Mortgagor and ‘Gercral Host Corporation (the “Borrowers™) and

S5 f Mortgagee (the "Loan Agreement”) and a Promissory Note executed or to be executed pursuant

527 to the Loan Agreement the ("Note™) and the-other Documents (as defined in the Loan
E: = ‘; Agreement).

ES THIS MORTGAGE SECURES FUTURE AOVAMCES AND IS A FUTURE

ADVANCE MORTGAGE UNDER APPLICABLE LAW. THE MAXIMUM PRINCIPAL
AMOUNT EXCLUDING PROTECTIVE ADVANCES, THAT »{4Y BE SECURED BY THIS

MORTGAGE IS FORTY MILLION DOLLARS (340,0600,000).
GRANTING CLAUSE
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In order to secure payment of the Indebtedness (hereinafter defined) and tiie nerformance
EG-?) of the covenants, terms and conditions hereof and of any of the Documents, Mcrtsagor does
MORTGAGE AND WARRANT to Mortgagee, subject only to the Permitted Encumbrances
(hereinafter defined), real estate owned by Mortgagor situated in Cook County, Iinois described
more particularly on Exhibit A attached hereto;

Together with all buildings and improvements now or hereafter existing upon the real
estate or any part thereof, and all heretofore or hereafter vacated alleys, streets and sidewalks
abutting the real estate and all easements, licenses, rights-of-way and privileges benefitting the
real estate or in anywise appertaining thereto, if any, and together with all Fixtures (hereinafter
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Together with all of the rents, profits and leases of the Premises (hereinafier defined) and
all of the tenements, hereditaments, and appurtenances thereto belonging or in anywise
appertaining and any and all reversions and remainders, and all of the estate, right, title,
interest, property, claim and demand whatsoever of Mortgagor in and to the Premises and any
part thereof; and

Mortgagor grants to Mortgagee a security interest in all of the Fixtures, but if the same
be deemed to be part of the real estate then Mortgagor mortgages and warrants such Fixtures
to Morigagee. Morigagor grants to Mortgagee a security interest in the Accounts and Specific
Intangibies (all hereinafter defined), and all proceeds of the foregoing.

DEFINITIONS

FOR THE PURFOSE OF THIS MORTGAGE UNLESS THE CONTEXT SHALL
OTHERWISE REQUIPL:

A.  "Accounts" are pay right to payment in which Mortgagor has an interest arising
out of ownership of the Premises-and include all rents, profits and income of the Premises (o
the extent the same are or may hereatter be subject to the Uniform Commercial Code as adopted
in the jurisdiction where the Premiscsare situated) and all accounts receivable which are any
part of or arise from such rents, profits ¢ad income which otherwise relate in any way to the
Premises.

B. *Asbestos” shall have the meaninge provided under the Relevant Environmental
Laws, and shall include, but not be limited to, 2:oestos fibers and friable asbestos which
represents 2 health risk, as such terms are defined under the Relevant Environmental Laws.

C. “Event of Default” shall have the meaning sct-forth in paragraph 11.

D.  "Fixtures" are all goods and equipment which are o1 liereafter become fixtures
and are located upon or within the Premises or are now or hereafter attached to the Premises or
Fixtures, including, but not limited to, any and all partitions, dynamos, screens, awnings,
motors, engines, boilers, furnaces, pipes, plumbing, cleaning, call and spnnkles systems, fire
extinguishing apparatus and equipment, water tanks, heating, ventilating, air-cciditioning and
air-handling equipment, buili-in refrigerated rooms, gas and electric machinery, eicvalors and
elevator equipment and appurtenances and equipment, permanently affixed to the real estate and
all replacements thereof and all proceeds of such Fixtures.

E. "Specific Intangibles" are any and all of the right, title and interest of Mortgagor
in and to (i} all insurance policies and the proceeds thereof or claims paid or to be paid
thereunder relating in any manner to the Premises or to the rents thereof, and any return of
premiums, and (i) any awards or settlements of an eminent domain proceeding involving a
taking of the Premises or any part thereof or any awards or seitiements made in an eminent
domain proceeding arising out of any claim of diminution in value of the Premises, (iii) any
damage awards or settlements arising out of or connected with any lease or the breach of any
lease or any damages to the Premises or to Mortgagor’s interest therein.
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F. "Hazardous Wastes" shall mean any of the following as defined by the Relevant
Environmental Laws: solid wastes; toxic or hazardous substances, wasles, 0r contaminants
(including, but not kimited to, polychlorinated biphenyls ("PCB's"), and urea formaldehyde foam
insulation); and discharges of sewage or effluent.

G.  Any reference to *Indebteduness” means the principal, interest, fees and all other
surns from time to time owing by the Borrowers under the Loan Agreement or other Documents
or evidenced by the Note and all renewals, extensions and modifications thereof, and all other
amounts at any time due or to become due under the Documents, and all sums, with interest
thereon, advanced to protect the security of this Mortgage, and all other indebtedness and
liabilities 4f Mortgagor or any guarantor to Mortgagee, whether direct or indirect, absolute or
contingent, cae or to become due, now existing or hereafter arising and howsoever evidenced,
including, but =u* limited to the Guaranty Agreement.

H.  "Permicted Encumbrances” are the Permitted Liens (defined in the Loan
Agreement) and the encrmivrances (if any) set forth on Exhibit B attached hereto.

I Any reference 10 "Premises” shall be deemed to apply without limitation to all
of the above described real estaie. and to all buildings and improvements now or hereafter
located thereon, and to all heretolo:e or hereafter vacated alleys, streets and sidewalks,
easements, licenses, privileges, right-cl-ays, reversions, remainders and all rights, titles,
interests, property, claims and demands of Mziizagor therein and to the rents, profits, income
and leases of the Premises and to the Fixtures.

1. *Relevant Environmental Laws” shai!mizan all applicable federal, state and local
laws, rules, regulations, orders, judicial determinations, ad decisions or determinations by any
judicial, legislative or executive body of any governmental or ouaci-governmental entity, whether
in the past, the present or the future, with respect to: (A) the instuilation, existence, or removal
of, or exposure to, Asbestos on the Premises; (B) the existence on, discharge from, or removal
from the Premises of Hazardous Wastes; and (C) the effects on the erviroament of the Premises
or of any activity now, previously, or hereafter conducted on the Premises, The Relevant
Environmental Laws shall include, but not be limited to, the following: (1) ine Comprehensive
Environmental Response, Compensation, and Liability Act, 42 U.S.C. Sections ©501 ¢t seq.;
the Superfund Ameadments and Reauthorization Act, Public Law 99-499, 100 St 1613; the
Resource Conservation and Recovery Act, 42 U.S.C. Sections 6901 et seq.; tir blational
Environmental Policy Act, 42 U.S.C. Section 4321; the Safe Drinking Water Act, 42 U.S.C.
Sections 300F gt seg.; the Toxic Substances Control Act, 15 U.S.C. Section 2601; the
Hazardous Materials Transportation Act, 49 U.S.C. Section 1801; the Federal Water Pollution
Control Act, 33 U.S.C. Sections 1251 gt seq.; the Clean Air Act, 42 U.S.C. Sections 7401 et
seq.; and the regulations promulgated in connection therewith; (2) Environmental Protection
Agency regulations pertaining to Asbestos (including 40 C.F.R. Part 61, Subpart M);
Occupational Safety and Health Administration reguiations pertaining to Asbestos (including 29
C.F.R. Sections 1910.1001 and 1926.58); as each may now or hereafter be amended; and
(3) any state and local laws and regulations pertaining to Hazardous Wastes and/or Asbestos.

MORTGAGOR DOES HEREBY COVENANT AS FOLLOWS:
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1. Payment of Indebtedness. Mortgagor shall pay the Indebtedness according to the
terms of the Loan Agreement, the Note, and the other Documents and shall perform all the

terms, covenants and conditions hereof and of each of the Documents.

2. Title. At the time of the execution and delivery of this Mortgage, Morigagor is well
and truly seized of the Premises in fee simple, free of all liens, encumbrances and easements
whatsoever, whether prior or subordinate hereto, except Permitted Encumbrances.

Mortgagor shall forever warrant and defend the Premises against any and all claims
whatsoevar, including afl security interests. Except and to the extent of the Permitted
Encumbrarces, the lien created hereby is and shall be kept a first lien upon the Premises and
the security iterests created hereby shall be kept as first security interests in and upon the
Fixtures, Accovnts and Specific Intangibles and every part thereoi., Mortgagor shall pay when
due all amounis which might become a lien upon the Premises prior to this Mortgage.
Morigagor shall noi grent or suffer a security interest in any of the Fixtures, Accounts or
Specific Intangibles prios to the security interest granted to Mortgagee. Mortgagor, upon
Mortgagee's request, shall exerute all other instruments necessary to confirm or protect the lien
of this Mortgage and the security interests granted herein including, without limitation, security
agreements, financing statements anc renewals thereof.

3. Taxes. Except as specificaliv provided to the contrary in the Loan Agreement,
Mortgagor shall pay forthwith prior to th2 imposition of any penalty or interest all taxes and
assessments that may be levied upon the Fremises and shall promptly deliver to Mortgagee
receipts showing payment thereof. Mortgagor siv2lipay when due all taxes and assessments that
may be levied upon or on account of this Mortgagegrthe Indebtedness secured hereby or upon
the interest or estate in the Premises created or represzated by this Morigage, whether levied
against Mortgagor or otherwise, If at any time interndl reveaue stamps are required to be
affixed to this Mortgage or any other Document, Mortgagor shzil pay for the same with any
interest or penaities imposed in connection therewith. In the eveat :hat payment by Mortgagor,
even if voluntarily made, of any tax referred to in this paragraph ‘wznld be contrary to public
policy or would resuit in the payment of interest in excess of the rate permitted by law, then
Mortgagor shall have no obligation to pay the portion of such tax which /wvould result in the
violation of public policy or the payment of such excess interest; provided, however, in any such
eveat, at any time after the enactment of the law providing for such tax, Morigagee, at ils
election, may declare the entire principal balance of the Indebtedness secured herchy. together
with interest thereon, to be due and payable immediately.

4. Waste, Alterations, Compliance with Law. Mortgagor shall abstain from and shall

not suffer the commission of waste on the Premises and shall keep the same in good repair
(reasonable wear and tear excepted) and shall make replacements thereto as and when the same
become necessary. Mortgagor shall promptly notify Mortgagee, in writing, of the occurrence
of any material loss or damage to the Premises. Morigagor shall not maierially alter the
Premises or Fixtures, or remove the Fixtures fro.n the Premises, or permit any tenant or other

person to do so, without the prior wrilten consent of Mortgagee which consent shall not be £

unreasonably withheld; provided, however, Mortgagor may replace any Fixtures which require
replacement in the exercise of Mortgagor's business judgment, with Fixtures of like or better
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quality than those replaced. Mortgagor shall not permit any portion of the Premises to be used
for any unlawful purpose. Mortgagor shall comply in all mateiial respects with all laws,
ordinances, regulations and orders of all public authorities having jurisdiction thereof and all
covenants, conditions and restrictions relating to the Premises or the use, occupancy and
maintenance thereof. Mortgagor shall permit Mortgagee at any time, and from time to time,
to enter the Premises for the purpose of inspecting the same during normal business hours.

S. Hazardous Wastes.
A. Representations and Warranties. Except as specifically described in the Loan

Agreemery, the Mortgagor represents, warrants to the best of its knowledge and covenants to
the Mortgagc as follows:

(i At all times since the vesting of title to the Premises in the Mortgagor and
(to the best of hfortgagor's knowledge) at all times prior to the vesting of title to the
Premises in the Wiortgagor, there are no and have been no violations of the Relevant
Eavironmental Law: 1aspecting the Premises and no consent orders have been entered
with respect thereto.

(i) At all times siacz the vesting of title to the Premises in the Mortgagor and
(to the best of Morigagor's knowiidge) at all times prior to the vesting of title to the
Premises in the Mortgagor, there aie ns-and have been no Hazardous Wastes or Asbesios
either at, upon, under or within, or discharged or emitted at or from, the Premises,
including, but not limited to, the air, scil. surface, and ground water; no Hazardous
Wastes or Asbestos have flowed, blown or‘eerwise become present at the Premises
from neighboring land; and no Hazardous Wastes or Asbestos have been removed from
the Premises other than those Hazardous Wasies which-are necessary and commercially
reasonable for the conduct of the Mortgagor's businass operated on the Premises and
which Hazardous Wastes have been, at all times prior to the date hereof, and at all times
hereafter shall be, handled and disposed of in complisnce with all Relevant
Environmental Laws and industry standards and in a commercially reasonable manner
by the Mortgagor other than inventory sold in the ordinary covise of Borrower's
business.

(iii) The Premises will not be used for the purpose of storing-Fazardous
Wastes other than inventory sold in the ordinary course of Borrower's business, and no
such storage or use will otherwise be allowed on the Premises which will cause or
increase the likelihood of causing the release of Hazardous Wastes onto the Premises.

{iv) No Authorized Officer of Mortgagor is aware of any claims or litigation,
and no such Authorized Officer of Mortgagor has received any communication from any
person (including any governmental authority), concerning the presence or possible
presence of Hazardous Wastes or Asbestos at the Premises or concerning any violation
or alleged violation of the Relevant Environmentat Laws respecting the Premises, The
Mortgagor shall promptly notify the Mortgagee of any such claims and shall fumish
Mortgagee with a copy of any such communications received by Mortgagor.

6oOIn606
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) The Mortgagor shall notify Morigagee promptly and in reasonable detail
in the event that the Mortgagor becomes aware of or suspects the presence of Hazardous
Wastes (other than those Hazardous Wasles which are necessary and commercially
reasonable for the conduct of the Mortgagor's business operated on the Premises and
which Hazardous Wastes have been, at all times prior to the date hereof, and at all times
hereafter shall be, handled and disposed of in compliance with all Relevant
Environmental Laws and industry standards and in a commercially reasonable manner
by the Mortgagor) or Asbestos or a violation of the Relevant Environmental Laws at the
Premises.

(vi) The Mortgagor shall ensure that the Premises comply and continue to
comply in all material respects with the Relevant Environmental Laws.

(vii) If the Premises are used or maintained so as to subject the Mortgagor, the
Mortgagee ur the user of the Premises 0 a claim of violation of the Relevant
Environmental Lasws (unless contested in good faith by appropriate proceedings), the
Mortgagor shall imniédiately remedy and fully cure any conditions azising therefrom, at
its own cost and experse.

B.  Mongagor's Obligations. At its sole cost and expense, the Mortgagor shail:

) Pay immediately when due the cost of compliance with the Relevant
Environmental Laws.

(ii) Keep the Premises free of iy lien imposed pursuant to the Relevant
Environmental Laws.

C. Morigagee's Qptions. In the event that the Morigagor fails to comply with the
requirements of this paragraph 3, after notice to the Mortgagor, dMortgagee may, but shall not
te obligated to, exercise its right to do one or more of the following: (i) declare that such
failure constitutes an Event of Default under paragraph 11 herein; and/sr (ii) take any and all
actions, at the Morigagor's expense, that Mortgagee deems necessary ur desirable to cure said
failure of compliance.

All costs incurred pursuant to this paragraph 5 shall become immediately due and payable
with interest thereon at the rate at which interest accrues in the Note on amouats afiet the same
become due, and the amount thereof, including any such iaterest, shall, if incurred prior to the
foreclosure of this Mortgage or the delivery of a deed in lieu of foreclosure, be added to the
Indebtedness and shall be secured by this Morigage and each other Document granting Mortgage
collateral or security for Indebtedness.

D.  Indemnity. Mortgagee shall not be liable for and the Mortgagor shall immediately
pay to Mortgagee when incurred and shall indemnify, defend and hold Mortgagee harmiess from
and against, all loss, cost, liability, damage and expense (including, but not limited lo,
reasonable attomeys’ fees and costs incurred in the investigation, defense and settlement of
claims) that the Mortgagee may suffer or incur (as holder of this Mortgage, as mortgages in
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possession or as successor in interest to the Mortgagor as owner of the Premises by virtue of
foreclosure or acceptance of a deed in lieu of foreclosure) as a result of or in connection in any
way with any of the Relevant Environmental Laws (including the assertion that any lien existing
pursuant to the Relevact Environmental Laws takes priority over the lien of this Mortgage), any
environmental assessment or study from time to time undertaken or requested by the Mortgagor
or Mortgagee pursuant to paragraph 5 hereof, or breach of any covenant or underiaking by the
Mortgagor herein; provided, however, the Mortgagor shall have no obligation hereunder to the
Mortgagee with respect to indemnified liabilities arising solely from the gross negligence or
willful misconduct of the Mortgagee. Any environmental audit conducted at the Morigagee's
request shall not be deemed a waiver or relinguishment of the Mortgagee’s right to rely on the
covenants, representations, warranties or agreements made herein and in any other Document,
or to receivz the pootection and indemnity outlined above. If at any time the Mortgagee
reasonably beliey2s that any Relevant Environmental Law has been or is being violated, the
Mortgagee shali hac the right to cause an environmental audit to be conducted at Mortgagor’s
sole expense or to requite Mortgagor, at Mortgagor's expense, to have an environmental audit
done and to furnish evid¢nce satisfactory to the Mortgagee that no such violation has occurred.

E.  Supvival. The proyisions of this paragraph 5 shall survive the foreciosure of this
Morztgage, the delivery of a deec in lieu of foreclosure, and the payment of the Indebtedness.

6. Insurance. Mortgagor sha)? maintain the insurance required under the Loan
Agreement.

nce, iminediately upon the occurrence and during the
continuance of an Event of Default, upon Mortgageée'demand therefor, Mortgagor shall pay io
Mortgagee monthly, at the times provided in the Note for payment of principal and/or interest,
instaliments fer the purpose of paying taxes, assessmenis and insurance premiums. The amount
of the instaliments to be paid may change from time to time us tayzs, assessments and insurance
premiums change. To determine the monthly instaliment, the amount and due date of each
separale tax, assessment and insurance premium are first deterinized, The amount of the
monthly installment is calculated by dividing each separate tax, asscssment and insurance
premium by twelve (12) and adding the resulting figures. The installments '#il be so timed as
to assure to Morigagee that it will have sufficient funds 1o pay each respeciive tax, assessment
or insurance premium one month before the due date. Additionally, upon Mortzazee's demand
for such instaliments, Mortgagor will deposit with Mortgagee a sufficient sum for-cach tax,
assessment or insurance premium, computed independently as set forth above, which, when
added to the installments that come due before the next due date for such tax, assessment or
premium, will give Mortgagee sufficient funds to pay the same one month before the due date.
All amounts paid to Mortgagee hereunder will be held by Mortgagee as additional security for
the Indebtedness and may be commingled by Morigagee with any other funds. Mortgagor shalf
not be entitled to receive interest on account of any sums held hereunder. Nothing contained
herein shall in any manner fimit the obligaticn of Mortgagor to pay laxes and assessments;
provided, however, if no Event of Default has occurred hereunder nor any act occurred which
with the giving of notice or passage of time or both would constitute an Event of Default
hereunder and provided Mortgagor delivers to Mortgagee at least thirty (30) days before the
same become due all invoices, bills and statements respecting the foregoing items, the payments
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made under this paragraph shall be applied by Mortgagee for the purposes for which they are
made. In addition to the escrows for taxes and insurance, Morigagor shall deposit with
Mortgagee, in Mortgagor's account all security deposits relating to the Premises which shall be
returned as and when tenants are entitled thereto. Upon and during the continuance of an Event
of Default by Mortgagor, Mortgagee may, at its option, but without obligation on its part so to
do, apply all amounts held (other than security deposits which shall be held for the purpose
intended) toward the payment of taxes, assessments and insurance premiums and/or toward the
payment of any amounts payable by Mortgagor to Morigagee under this Mortgage and/or toward
the payment of the Indebtedness or any portion thereof, whether or not the same is then due and

payable.

8. Pezjormance by Mortgagee. If an Event of Default shall occur with respect to the
obligations of Mortgagor in the payment of any laxes or assessments or in making repairs of

replacements or i nrocuring and maintaining insurance and paying the premiums therefor, or
in keeping or performiiz any other covenant, term or condition hereof, Mortgagee may, at its
option and without any obligation on its part so to do, pay the laxes and assessments, make such
repairs and replacements, efiect such insurance, pay the premiums, and perform any other
covenant, term or condition of Mongagor herein.  All amounts expended by Montgagee
hereunder shall be secured herety aind shall be due and payable by Mortgagor to Mortgagee
forthwith on demand, with interest thereon at the rate at which interest accrues in the Note op
amounts after the same become due.

9. Statutory Waste. Nonpayment o. anv laxes or assessments Jevied or assessed upon

the Premises, except to the extent being contested b v-an appropriate proceedings being diligently
pursued by Mortgagor, or nonpayment of any insufdice premium upon any insurance policy
relating to the Premises, or any part thereof, shall constiwie an Event of Default hereunder and
shall constitute waste, and shall entitle Mortgagee to-Cxercice any remedies which may be
available on account of such waste pursuant to the terms hercof orunder any statute or law now
or hereafter in effect. Mortgagor hereby consents to the appowtment of a receiver should
Mortgagee elect any such remedy.

10. Payment of Mortgagee Costs. In the event that Morigagee 1s rade a party to any
suit or proceedings instituted after the date hereof by reason of the interest of Mortgagee in the

Premises, or if Mortgagee is required to arbitrate or negotiate any claim assaricd against it by
reason of its interest in the Premises, whether or not such claim results in  suit o proceeding,
Mortgagor shall reimburse Mortgagee for all costs and expenses, including reasonabie attorneys’
fees. All amounts incurred by Mortgagee hereunder shall be secured hereby and shall be due
and payable by Mortgagor to Mortgagee forthwith on demand, with interest thereon at the rate
at which interest accrues on the Note on amounts after the same become due. Wherever in this
Mortgage or in any other Document 2n obligation is imposed upon Morigagor to pay the
reasonable attorney’s fees of Mortgagee, such fees shall be deemed to include all reasonable fees
incurred, whether such fees are incurred in consulting an outside or in-house attomey or in a
proceeding of any kind and if in a proceeding, whether at the trial or appellate stages.

11. Defapit and Remedies.
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A. It shall be an Event of Default hereunder if there occurs any “Event of Default”
as defined in the Loan Agreement.

B.  Mortgagee may at any time after the occurrence and during the continuance of any
Event of Default (i) without further notice, declare the Indebtedness, including the then
applicable prepayment premium, if any, to be due and payable immediately; (ii) exercise any
and all other rights and remedies provided by this Mortgage or the Note or any other Document,
or by law, including appointment of a receiver to which appointment Mortgagor consents.
Mortgagor acknowledges that the commencement of foreclosure proceedings shall be deemed
acceleration. Mortgagee shall have the right from time to time to sue for any sums whether
interest, da:iages for failure to pay principal or any instailment thereof, taxes, installments of
principal, of 72y other sums required to be paid under the terms of this Mortgage, as the same
become due, without regard to whether or not the principal sum secured or any other sums
evidenced by th< Mate or secured by this Mortgage shall be due, and without prejudice to the
right of Mortgagee thezeafter to bring an actios of foreclosure, or any other action, for a default
or defaults by the Mortgapor existing at the time such earlier action was commenced. Any
payment made in accordance-with the terms of this Mortgage by any person at any time liable
for the payment of the whole oF any part of the sums now or hereafter secured by this Mortgage,
ar by any subsequent owner of ihe \Premises, or by any other person whose interest in the
Premises might be prejudiced in e event of a failure to make such payment, or by any
stockholder, officer or director of a Co'poration which at any time may be liable for such
payment or may own or have such an intesest in the Premises, shall be deemed, as between the
Mortgagee and all persons who at any time may te liable as aforesaid or may own the Premises,
to have been made on behalf of all such persons.

C.  Aay failure by the Mortgagee to insist upon the strict performance by the
Mortgagor of any of the terms and provisions hereof shalt-iot be deemed 10 be a waiver of any
of the terms and provisions hereof, and the Mortgagee, notvithitanding any such faifure, shail
have the right thereafter to insist upon the strict performance by<ihe Mortgagor of any and all
of the terms and provisions of this Mortgage to be performed by the Mortgagor,

D.  Neither the Mortgagor nor any other person now or hereafier obligated for the
payment of the whole or any part of the Indebtedness shall be relieved o! suh. obligation by
reason of the failure of the Mortgagee to comply with any request of the Mozigagor or of any
other person so obligated to take action to foreclose this Mortgage or otherwise euforce any of
the provisions of this Mortgage or of any obligations secured by this Mortgage, or by reason of
the release, regardless of consideration, of the whole or any part ¢f the security held for the
Indebtedness, or by reason of any agreement or stipulation between any subsequent owner or
owners of the Premises and the Morigagee extending the time of payment or modifying the
terms of the Documents without first having obtained the consent of the Mortgagor or such other
person. In the latter event, the Mortgagor and all such other persons shall continue 1o be liable
to make such payments according to the terms of any such agreement of extension or
modification unless expressly released and discharged in writing by the Mortgagee.

E.  Regardless of consideration, and without the necessity for any notice to or consent
by the holder of any subordinate lien on the Premises, the Mortgagee may release the obligation

-9-
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of anyone at any time liable for any of the Indebtedness or any part of the security held for the
Indebtedness and may extend the time of payment or otherwise modify the terms of the
Documents without, as to the security or the remainder thereof, in anywise impairing or
affecting the lien of this Mortgage or the priority of such lien, as security for the payment of the
Indebtedness as it may be so extended or modified, over any subordinate lien. Mortgagee may
resort for the payment of the Indebtedness to any other security therefor held by the Mortgagee
in such order and manner as the Mortgagee may elect.

12. Specific Remedies Upon Event of Default.

A, Foreclosure. When the Indebtednass shall become due, whether by acceleration
or otherwisz, Lender shall have the right to foreclose the lien hereof in accordance with the
Dlinois Mortgaze Foreclosure Act, IHinois Compiled Statutes 735 ILCS 5/15-1101 gt seq., as
amended (the "Act™} and to exercise any other remedies of Mortgagee provided in the Note or
in the Loan Agreewzni-or in the other Documents or which Mortgagee may have at law, at
equity or otherwise. In any suit to foreclose the lien hereof, there shall be allowed and included
as additional Indebtedness in the decree of sale, all expenditures and expenses which may be
paid or incurred by or on behalf of Mortgagee for attorney's fees, appraiser’s fess, outlays for
documentary and expert evidence, sienographer’s charges, publication costs, costs (which may
be estimated as to items to be expeided after entry of the decree) of procuring all such abstracts
of title, title searches and examinatiois, title insurance policies, and similar data and assurance
with respect to title as Mortgagee may dceem. r=asonably necessary either to prosecute such suit
or to evidence to bidders at sales which may be had pursuant to such decree the true conditions
of the title to or the value of the Premises, and 2nv other expenses and expenditures which may
be paid or incurred by or on behalf of Mortgages 2:d permitted by the Act to be included in
such decree. Al expenditures and expenses and fees as may be incurred in the protection of the
Premises and rents and income therefrom and the mainenance of the lien of this Mortgage,
including the fees of any attomeys employed by Mortgag=e ir any litigation or proceedings
affecting this Mortgage, the Note or the Premises, including vankruptcy proceedings, or in
preparation of the commencement or defense of any proceediras or threatened suit or
proceeding, or otherwise in dealing specifically therewith, shall te so much additional
Indebtedness and shall be immediately due and payable by Mortgagor, withinterest thereon at
the default rate set forth in the Loan Agreement, the Note or the other Docuipcats until paid.

B. Right of Possession. When the Indebtedness shall become duc,. »whether by
acceleration or otherwise, or if Morigagee has a right to institute foreciosure piaceedings,
Mortgagor shall, forthwith upon demand of Morigagee, surrender to Mortgagee, and Mortgagee
shall be entitled to be placed in possession of the Premises as provided in the Act, and
Mortgagee, in its discretion and pursuant to court order, may enter upon and take and maintain
possession of all or any part of the Premises, together with all documents, books, records,
papers, and accounts of Mortgagor or the then owner of the Premises relating therefo, and may
exclude Mortgagor, such owner, and any agents and servants thereof wholly therefrom and may,
on behalf of Mortgagor or such owner, or in its own nan¢ as Morigagee and under the powers
herein granted:
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(i) hold, operate, manage and control all or any part of the Premises and conduct the
business, if any, thereof, either personally or by its agents, with full power to use such
measures, legal or equitable, as Mortgagee may deem necessary to enforce the payment
or security of the rents, issues, deposits, profits, and avails of the Premises, including
without limitation actions for recovery of reat, actions in forcible detainer, and actions
in distress for rent, all without notice to Mortgagor;

(ii)  cancel or terminate any lease or sublease of all or any part of the Premises for
any cause or on any ground that would entitle Mortgagor to cancel the same;

(ii'y elect to disaffirm any lease or subiease of all or any part of the Premises made
subseauent to this Mortgage without Mortgagee's prior written consent;

(iv) <xtend or modify any then existing leases and make new leases of all or any part
of the Prernisez, which extensions, modifications, and new leases may provide for terms
to expire, or ‘o’ options 1o lessees to extend or renew terms to expire, beyond the
maturity date of the Joan evidenced by the Note and the issuance of a deed to a purchaser
at a foreclosure sale, it ueing understood and agreed that any such leases, and the options
or other such provisions to be contained therein, shali be binding upon Mortgagor, ail
persons whose interests in the Premises are subject to the lien hereof, and the purchaser
at any foreclosure sale, notwmitasianding any redemption from sale, reinstatement,
discharge of the Indebtedness, sat staction of any foreclosure decree, or issuance of any
certificate of sale or deed to any such purchaser;

(v} make all necessary or proper reraits, decorating, renewals, replacemients,
alterations, additions, betterments, and improveqents in connection with the Premises
as may seem judicious to Mortgagee, to insure “nd reinsure the Premises and all risks
incidental to Mortgagee's possession, operation, and management thereof, and to receive
all rents, issues, deposits, profits, and avails therefrom, -and

(vi)  apply the net income, after allowing a reasonable fee icr the collection thereof and
for the management of the Premises, to the payment of taxes, in.surance premiums and
other charges applicable to the Premises, or in reduction of the Indebtedness in such
order and manner as Mortgagee shall select.

Without limiting the generality of the {oregoing, Mortgagee shall have all power, aathority and
duties as provided in the Act. Nothing herein contained shall be construed as constituting
Mortgagee as a mortgagee in possession in the absence of the actual taking of possession of the

Premises.

C.  Rights Under Uniform Commercial Code. Upon and during the continuance of
an Event of Default, Mortgagee shall have the remedies of a secured party under the Illinois
Uniform Commercial Code, including without limitation, the right to notify account debtors and
to collect or compromise or sue for collection of all or any Accounts and Specific Intangibles
by any lawful means, For the purpose of taking possession of the Fixtures, Mortgagee may
enter upon any premises on which the Fixtures or any part thereof may be situated and hold the
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Fixtures upon the Premises (without charge to Mortgagee), or dispose of the Fixtures or Goods
on the Premises, or remove the same to such other place or places as Mortgagee shall determine.
Upon demand by Mortgagee, Mortgagor shall assemble the Fixtures and make them available
to Mortgagee at the Premises. Any requirement of notice under the Uniform Commercial Code
shall be met if such notice is mailed to Mortgagor, postage prepaid, at least ten (10) days before
the event with respect tc which notice is required. Morigagee shall be entitled to recover all
expenses incurred by Mortgagee in retaking, holding, preparing for sale, selling and collecting
ihe Fixtures, Accounts and Specific Intangibles, together with reasonable attorneys’ fees and
other expenses incurred by Mortgagee in protecting and enforcing its rights and remedies with
respect to the Indebtedness, the Fixtures, Accounts and Specific Intangibles. Mortgagor, to the
extent pernittzd by law, hereby knowingly and voluntasily waives any right Mortgagor may
have 1o remaiii n possession of the Premises or to collect any rents or income therefrom during
the pendency of zay foreclosure proceedings and during any applicable redemption period.
Also, paragraph 17 cutitles the Mortgagee to require immediate payment of the balance of the
Indebtedness in full 1f¢h. Premises are sold or otherwise transferred without the prior writien
consent of Mortgagee By execution of this Mortgage, the Mortgagor represenis and
acknowledges that the meaniig ard consequences of this paragraph have been discussed as fully
as desired by the Mortgagor with the Mortgagor's legal counsel.

13. Distribution Upon Salv. Uoon a foreclosure sale of the Premises or any part
thereof, the proceeds of such sale shall, suniect to applicable law, be applied in such order as

Mortgagee elects: L

(a) To the payment of all costs of e snit or foreclosure, including reasonable
attomeys’ fees and the cost of title searchzs and abstracts;

() To the payment of all other expenses of Muitgagee, including ali monies
expended by Mortgagee and all other amcunts payable by Mortgagor to
Mortgagee hereunder, with interest thereon;

(¢}  To the payment of all other Indebtedness including the intcrast thereon;

(@)  To the payment of the surplus, if any, to Mortgagor or to whainzoever shall be
entitled thereto.

14, Sale in Parcels. Upon any foreclosure sale of the Premises, the same may be sold
either as a whole or in parcels, as Mortgagee may elect and, if in parcels, the same may be
divided as Mortgagee may elect and, at the election of Mortgagee, may be offered first in
parcels, in any manner or order as Mortgagee may elect in its sole discretion, and then as a
whole, any law, statutory or otherwise, to the contrary notwithstanding, and Mortgagor hereby
waives the right to require any such sale to be made in parcels or the right to select such parcels.

15, Eminent Domain. In the event there is a proceeding relating to the Premises or any
part thereof under the power of eminent domain, the entire award rendered in such proceeding
or any settlement of such proceeding shall be paid to Mortgagee to be applied in accordance with
the Loan Agreement.
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16. Assignment of Leases and Rents.

A. As additional security for the payment of the Indebtedness and the performance of the
covenants, terms and conditions contained herein and in any other Document, Mortgagor does
hereby assign, mortgage and warrant to Morgagee, all rents, income and profits of the Premises
and all present and future leases pertaining thereto and all guarantees of the tenant’s obligations
thereunder, together with the right in the Mortgagee to enforce the leases, o take possession of
the Premises and every part thereof, and to collect the rents and profits and {o apply the same,
as hereinafter provided, it being the intent hereby to establish an absolute transfer and
assignment of all such leases, rents, income and profits to Mortgagee. Mortgagor hereby
icrevocably appoints Mortgagee its attorney-in-fact (this power of attorney and any other powers
of attorney scanted herein are powers coupled with an interest and cannot be revoked, modified
or altered withort the wrilten consent of Mortgagee) with or without taking possession of the
Premises as proviced in paragraph 12B hereof, to lease any portion of the Premises to any party
upon such terms as dertgagee shall determine, and to collect all rents due under each of the
leases, with the same rights and powers and subject to the same immunities, exoneration of
liability and rights of recovsse and indemnity as Mortgagee would have upon taking possession
pursuant to the provisions ot yaragraph 12B hereof, Notwithstanding this assignment, unfil an
Event of Default occurs, Mortgigot shall have the right to coliect the rents, profit and income
of the Premises.

B.  Mortgagor shall not, without the prior written consent of Mortgagee, accept any
prepaid rent under any lease of the Premises except for the then current month and security
deposits; nor shall Mortgagor enter into any new !ease of the Premises or any part thereof except
in accordance with a form of lease approved in advanze by Mongagee. Mortgagor shall not take
or suffer any actions which would effectuate a mergér of a lease with a fee so as to terminate
the lessee’s obligations. Any act in violation of this-paragranh 16 B shall be void and of no
effect.

C.  Mortgagor shall perform all of the obligations of th¢ Jessor under all leases of the
Premises or any part thereof in accordance with the terms and provisioas thereof and shall not
suffer or permit any impairment of the security thereof. Mortgagor shall rianage the Premises
and every part thereof in accordance with sound business practices. Mortgagor shail promptly
take such actions as are reasonable and prudent to enforce the lessee’s obligauns under any
lease. Mortgagee shall have no obligations, responsibility or hability of lessor underany lease
assigned hereby, and shall have no obligation to account for any security deposit unless the same
has been actually deposited with Mortgagee.

D.  Montgagor shall deliver to Morngagee within ten (10) days after written request
from Moartgagee a statement in writing setting forth the names of the tenants of the Premises,
the expiration dates of the leases, and the amounts of rents and any other sums due thereunder,
and together therewith shall furnish to Mortgagee copies of all such leases. Mortgagor shall,
upon writien request, execute and deliver 1o Mortgagee such other and further documents as may
be reasonably appropriate to confirm the assignment of rents, profits, and leases made hereby.
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E.  Upon an Event of Default, Morigagee may, pursuant to the assignment herein
contained, and in addition to exercising any and all other rights and remedies provided by this
Mortgage or by law, including the appointment of a receiver (to which appointment Mortgagor
consents), or by any other Document, with or without foreclosure or entry upon the Premises,
demand, coliect, sue for, receive, compromise, and compound all rents, income and arrears of
rent as may then or thereafter be due and owing from the tenants, occupiers, lessees or assignees
of any lessees of the Premises and Mortgagor hereby authorizes and directs the tenants,
occupiers, lessees or assignees of any lessees of the Premises to make payment to Mortgagee
of rent and any other sums then due and to become due under the leases upon receipt of written
demand therefor by Mortgagee, without liability for the determination of Mortgagee’s rights
thereto. I= such event, Montgagee shall have the power, either directly or through a rental agent
selected by Aiorigagee, to operate, maintain and repair the Premises, and to amend any lease
and 10 exerciie any and all rights of Mortgagor with respect to any lease; and out of the rents
and income thus received, after the payment of all costs and expenses of Mortgagee, to retain
all sums then or thereaSter due hereunder, and also a commission of six percent (6%) upon all
such rents and income chus collected as compensation for its services in making such collections.
The rights and powers of Mzitgagee hereunder shall continue and remain in full force and effect
until all amounts due Mortgagze hereunder, including any deficiency resulting from foreclosure
sale, are paid in full, and shall coatinue after commencement of foreclosure and after foreclosure
sale and until expiration of any app'ic:ble period of redemption, notwithstanding the sale of the
Premises to a purchaser other than Mortzzgee. Mortgagee shall not be liable to Morntgagor or
anyone claiming under or through Mortgagor by reason of anything done or left undone by
Mortgagee hereunder, except for damage recultiag from gross negligence or willful misconduct
of Mortgagee.

F. Mortgagor covenants, represents and v:ariants to Mortgagee that Mortgagor has
not executed any prior assignment of the leases of the Fremises, or of the rents, profits and
income of the Premises except to Mortgagee and Mortgazor covenants it will not hereafier
execute any such assignment until such time as all Indebtedness szcured hereby is fully paid and
satisfied.

G.  Mortgagor agrees that no holder of any subordinate lien-sha'' have any right to
lerminate any lease of any portion of the Premises whether or not such lease (s subordinate to
this Mortgage.

17. Transfer of Mortgagor’s Interest. Except to the extent provided in die Loan
Agreement, it shall be an Event of Default hercunder if, without Morigagee's prior written

consent, Mortgagor shall at any time cease to be the holder of the entire record title to and
beneficial interest in the Premises or any part thereof, whether by sale or any other means
whatsoever, or any lien or encumbrance is placed upon the Premises, even if inferior hereto, or
Mortgagor executes any contract of sale or transfers possession of the Premises or any part
thereof or assigns the right to receive the rents.

18. Security Agreement/Financing Statement. This Mortgage is a mortgage, security

agreement, fixture filing and financing statement under the Uniform Commercial Code. This
instrument is also to be indexed in the index of fixture filings and financing statements. This
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instrument covers goods which are or are to become fixtures on the Premises. The names of
the debtor and the secured party, the mailing address of the secured party from which
information concerning this security interest may be obtained, the mailing address of the debtor
and a statement indicating the types, or describing the items, of collateral, are as described
herein, in compliance with the requirements of the Uniform Commercial Code. The
Mortgagor’s taxpayer identification number is 36-156137. A copy of this Mortgage may be filed
as a financing statement.

19. Cumulative Remedies. Each and every one of the rights, remedies and benefits
provided to Mortgagee herein or in any other Document shall be separate, distinct and
cumulativz and shall not be exclusive of any other of said rights, remedies or benefits, or of any
other rights, 1emedies or benefits allowed by law. Any waiver by Mortgagee of any default
shall not consiitut> a waiver of any similar or other default. No act of the Morigagee shall be
construed as an elcction to proceed under any one provision herein to the exclusion of any other
provision.

20. Binding Effect ~ All of the covenants and conditions hereof shall run with the land
and shall be binding upon the successors and assigns of Mortgagor, and shall inure to the benefit
of the successors and assigns Of Mortgagee. Any reference herein to "Mortgagee" and
"Mortgagor” shall include the successors and assigns of each.

21, Severability. The invalidity of any of the covenants, phrases or clauses in this
Mortgage shall not affect the remaining portions hereof, and this Mortgage shall be construed
as if such invalid covenant, phrase or clause had et been contained herein.

22. Joint and Several Liability. 1f Mortgagor¢corsists of more than one party, the term
"Mortgagor® shall include all such parties and they shall. k< jointly and severally liable under any

and all obligations, covenants and agreements of the Mortg: gor contained herein.

23. Mortgagor’s Certificate. Mortgagor, upon Mortgage<'s request, shall certify, by
a writing duly acknowledged, to the Mortgagee or to any proposed assignee of this Mortgage,
the amount of the Indebtedness then owing and whether any offsets, cocaterclaims or defenses
exist against the Indebtedness, within ten (10) days after the request is made.

24, Notice. Any notice hereunder shall be sufficient if made in writing (nd delivered
to Mortgagor by mail to Frank’s Nursery & Crafts, Inc., 6501 East Nevada, Detroit, Michigan
48234 and shall be deemed made and delivered two (2) business day after deposit thereof in the

mails, postage paid.

25. Effect of Headings. The headings of each paragraph are descriptive only and have
no legal effect.

26. Governing Law. This Mortgage shall be governed by and construed and interpreted
in accordance with the laws of the State of Illinois.
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27. Release. Upon payment in full of the obligations and liabilities of Lender the
Loan Agreement and the Documents (deftned therein) and, if later, the date of all of
Mortgagee's commitments to lender thereunder are terminated, Mortgagee shall provide

Mortgagor with a discharge and release hereof in recordabie form.

[SIGNATURES ON NEXT PAGE]
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In the Presence of: FRANK'S NURSERY & CRAFTS, INC.

Lo Tl Q@Aﬂ‘k ‘
Vohm 72 P o rygssd By: \
; . Robert M. Lovejoy Jr.
E[U' Lu M y w}ti Its:  Vice-President

Lelie M i.'-)r VW e

STATE OF IICHIGAN )
A . 588
COUNTY OF 445 )

The foregoing instruiaient was acknowledged before me this é@ day OMI%&
by Robert M. Lovejoy Jr., az Vice-President of FRANK'S NURSERY & CRAFTS, INC., a
Michigan corporation, on behalf of said corporation

yer zéaém

Notary Publig, @ ounty, Michigan
My Commtsswn f:::,mes K /5, P00

NATHRYN T HUSKIN
Drafted by: meisinwesagsiodaingreiay NOTARY PUBLIC STATE OF MiCHICAN

: MACOMB COUNTY
David K. McLeod, Esq. {_L1Y COMMISSION EXP. OCT. 13000
Miller, Canfield, Paddock and Stone 7

150 West Jefferson, Suite 2500
e

Detroit, Michigan 48226
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* PARCEL 1:

That part of the North East quarter (1/4) of Section 28, Township 38 North, Range 13, East of the Third Principal
Meridian, lying South East of the center of State Road, West of the West line of the East 57 feet of the aforesaid
Nocth East quarter £1/4) of Section 28, and South of a line drawn at right angles through a point on the West line of
said East 57 feet-wiich is 300 feet North of the South line of the North East quarter (1/4) of said Section 28 (except
the Westerly 50 feerof the tract described. being a part of State Road) and also excepting therefrom the Easterly 475
feet, as measured along (¢, North and South fine thereof; East of the Third Principal Meridian. it Cook County,
fiinots.

PARCEL 2:

Easement for the benefit of Parcel | as Created by Trustee's Deed, recorded December 6, 1979 as Document Number
25270445, as amended by the First Amenimeit 1o Easement recorded August 15, 1988 as Document Number
88368844 and re-recorded October 4, 1988 as Document Number 88455718, for ingress and egress over and upon
the following described land, to wit: :

That part of the Northeast quarter (1/4) of Section 28, [Township 38 North, Range {3 East of the Third Principal
Meridian described as follows:

Beginning at a poinc on a fine drawn at right angles to the West line of the East 57.00 feet of said Northeast quarter
(1/4) through a point 300.00 feet North {as measured along the said /‘West line of the East 57.00 feet) of the South
line of the Northeast quarter (1/4) of said Section 28, said Point of Begizuiing being 475.00 feet West (as measured
along said right angles line) of the said West line of the East 57.00 feet thercof: thence South 0° 00" 00" West (at
right angle to last described right angle line) 24.00 feet to a point; thence Sauth 90° 0" 007 East (24.00 feet South
of and parallel with the first described right angle line) a distance of 429.58 feet.12-a point on the Westerly line of an
easement dated December 20, 1963; thence North 66° 15' 477 West along said Westerly line of easement a distance
of 59.62 feet (o a point on the first described right angle line: thence South 90° 00" O™ *Vest, along said right angle
line 375.00 feet to the Point of Beginning of land herein described;

also

That part of the Northeast quarter (1/4) of Section 28, Township 38 North, Range {3 East of the Third Principal
Meridian descsibed as follows:

Beginning at a point on a line drawn at right angles to the West line of the East 57.00 feet of said Nertheast quarter
(1/4) through a point 300.00 feet North (as measured along the said West line of the East 57.00 feet) of the South
line of the Northeast quarter (1/4) of said Section 28; thence South 90° 00" 00 West, along said right angle line a
distance of 100.00 feet to a point on the Westerly line of and Easement Agreement dated December 20, 1965; thence
South 66° 15’ 47" East, along said Westerly line of easement a distance of 71.00 feet to curved line, convex
Northerly having a radius of 49.42 feet, a distance of 38.89 fee1 (the chord of said curve bearing South 67° 27" 30"
East) to a point on the West line of the East 57.00 feet, aforesaid; theace North 0° 00" 00° East, along said West tine
of the East 57.00 feet, a distance of 43.11 feet to the Point of Beginning, (a}!l in Cook County, Illinois.

P 1G-28 - RCA-CrY, Atetfie .. /5T -
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EXHIBIT B
PERMITTED ENCUMBRANCES

Easement for ingress and egress for the benefit of property East and adjoining, recorded as Document Number
25270445 and as amended by the First Amendment to Easement recorded August 15,1988 as Document
Number 88368844 and re-recorded October 4, 1988 as Document Number 88455718 over a 24 foot wide strip
in the Northerly part of the land. See documents for particulars.

. Traffic sigrai and traffic signal vault situated near the Northeasterly corner of the land as disclosed by the

Survey made fv Earl M. Smith and Associates, dated June 2, 1981 Survey Number 16495 and Survey dated
July 27, 1979, Number 16451.

{Affects Parcel 2)

Easement over the Northicely IS feet of Parcel 2 granted by the Mid-City National Bank of Chicago, a National
Banking Association, as Trusveusnder Trust Agreement dated July 1, 1980 and known as Trust Number 1523 10
the Village of Bedford Park by instrunient dated March 24. 1981 and recorded June 12, 1981 as Document

7° 13149 for water main purposes and-the terms and provisions contained therein.

Unfecorded Common Driveway Agreement Uy and besween clearing Industrial District, Inc., and Great Lakes
Express Company, Inc., dated December 20, 1955 disclosed by Survey made by M. Smith and Associates dated
june 2, 1981, Survey Number 16495 and Survey Number 16451 dated July 27, 1979.

Terms, conditions and provisions affecting the easemenc devcribed in Schedule A, Parcel 2 in the instrument
creating said easement.

. Rights of the adjoining owners to the concurrent use of said easement.shown in Scheduje A, Parcel 2.

Possible water main Easement (o the Village of Bedford Park over the Morin 15 feet of Pascel 1, as disclosed by
the Survey of Greely-Howard-Norlin & Smith dated September 6, 1988, Survey Number 23073.

. Common asphait paved area lying partly on Parcel | and panly on adjoining land to .ba South, and the right, if
any, of the adjoining owner to the use thereof, as disclosed by said Survey. This Cupuiiment, and policies
issued hereunder, must not be construed as insuring any right to use the part of the paved urea falling outside
Parcei 1.
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