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Made as of February-]’_?, 1996
by and among

AV-EMTJE ASSOCIATES, LL.C.
ac Borrower

AVENUE CAPE CENTER, INC.
as Cperutor

CAREPLUS MANAGEMENT, INC.
as Manager

LIVZITIG

and

NOMURA ASSET CAPITAL CORPORAT/ON
as Lender

Property Address: 4505 S. Drexel Avenue
Chicago, IL 60653

PIN: 20-02-312-001
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AMENDMENT TO LOAN DOCUMENTS

THIS AMENDMENT TC LOAN DOCUMENTS (this "Amendment")
made as of February 27, 1996 is entered into by and among AVENUE ASSOCIATES,
L.L.C., an Illinois limited iiability company, having an address at c/o Bell Vending, 5301
West Touhy, Skokie, Illinois 60077, Attention: Eric Rothner, Telefax Number: (708) 673-
1741, ("Borrower"), AVENUE CARE CENTER, INC,, an Iilinois corporation, having an
addrcss at 4505 S. Drexel Avenue, Chicago, I 60633 ("Ogerato "), CAREPLUS
MANAGEMENT, INC., an lilinois corporation, having an address at 5940 W. Touhy
Averug, Suite 350, Niles, Illinois 60714 ("Manager"), and NOMURA ASSET
CORPECRATION, a Delaware corporation, having an address at 2 World Financial
Center, Building B, New York, New York 10281-1198, Attention: Gregory Anderson,
Telefax Numrer (212) 667-1022 (together with its successors and assigns, "Lender".

RECITALS

A.  Wi/ZREAS, BOULEVARD PROPERTY, L.L.C,, an lllinois limited
liability company, and 2320 SCUTH LAWNDALE, L.L.C,, an Illinois limited liability
company (together, the "Othet Forrowers”), Borrower and Lender (the Borrower and
Other Borrowers are referred tc hurzin individually as a "Borrower" and collectively as
the "Borrowers") entered into thai Certain Loan Agreement originally dated as of
November 17, 1995 and amended and resiated as of even date herewith (said Loan
Agreement as modified and supplemented 2nd in effect from time to time, the "Loan
Agreement") pursuant to which the Borrowérs nbtained a loan (the "Loan") from Lender
in an aggregate amount of $12,500,000 to financ< the acquisition or refinancing by the
Borrowers of nursing home facilities. Capitalized ‘ecms used but not otherwise defined
herein shall have the meanings set forth in the Loan /sgreement.

B. WHEREAS, Operator leases Borrowst’s-pursing home facility
pursuant to that certain Master Lease by and between Operaqor, as ]essee and
Borrower, as lessor, originally dated as of November 17, 1995 ana amended and restated

as of even date herewith (said Master Lease as modified and supplemented and in effect
from time to time, the "Master Lease™).

C. WHEREAS, Manager manages Borrower’s nursing hoine jacility
pursuant to that certain Management Agreement by and among Manager, as manager,
and Operator, as operator, originally dated as of November 17, 1995 and amended and
restated as of even date herewith (said Management Agreement as modified and
supplemented and in effect from time to time, the "Management Agreement").

wilnderheusomumics Aamend\pook) ! d. 1
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D. WHEREAS, in connection with the Loan, Borrower, Manager,
Operator and Lender all desire to amend certain provisions of the documents fisted on
the attached Exhibit A which evidence and secure the Loan.

NOW, THEREFORE, in consideration of the foregoing and for other
valuable consideration the receipt and sufficiency of which are hereby acknowledged, the
parties hereto agree as follows:

L. Qriginal Mortgage. The Original Mortgage listed on the attached
Exhibit A hereto and encumbering the property listed on the attached Exhibit B hereto
is heraby amended to provide as follows:

1.1 The following new entry is hereby added to ARTICLE 1! of
the Table s1 Contents:

Séetion 2,15, No Transfer

¥2) - Paragraph 1 of the WITNESSETH section is hereby deleted
and replaced in its entirety »ith the following:

WHEREAS, BOUJLEVARD PROPERTY, L.L.C, ar lllinois limited
liability company, and 2320 30UTH LAWNDALE, L.L.C,, an [llinois limited
liability company (together, tae "Affiliated Borrowers"), Mortgagor and Mortgagee
are parties t0 a Loan Agreement of even date herewith (said Loan Agreement, as

modified and supplemented and ir. eifzct from time to time, the "Loan ‘2
Agreement"), which Loan Agreemensprovides for a loan (the "Loan") to be made E:

by the Mortgagee to the Mortgagor and <te Affiliated Borrowers in an aggregate ¥
principal amount of up to $12,500,000. Th< Loan is to be evidenced by, and ™
repayable with interest thereon, Default Rate inteiest, and Late Charges, together - o
with the Yield Maintenance Premium, if any, in aczordance with a promissory 3

|
Fort

note executed and delivered by Mortgagor and the Ainiated Borrowers to the
order of the Mortgagee (such note, as modified and supplemented and in effect
from time to time, the "Note").

1.3 Paragraph 4 of the WITNESSETH section is !iereby deleted
and replaced m its entirety with the following:

WHEREAS, it is a cbndition to the obligation of the Mortgagee to extend | ‘f.

credit to the Mortgagor and the Affiliated Borrowers pursuant to the Loan
Agreement that the Mortgagor execute and deliver this Mortgage; and

14  Paragraph S of the WITNESSETH section is hereby deleted

ARk bl
wWUNOR b
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and replaced in its entirety with the following:

WHEREAS, the maximum amount of principal indebtedness secured
hereby is $25,000,000;

1.5  Subsection (a) of Paragraph 6 of the WITNESSETH section
is hereby deleted and replaced in its entirety with the following:

‘*&«3;!"* 'rﬁﬁ‘;';:.‘. '.:;" '_‘?" [::_'.‘ LET w

(a)  all principal (including, withcut limitation, any advance to the Mortgagor or
any Affiliated Borrower now or hereafter made), interest, Default Rate interest,
Late Charges, the Yield Maintenance Premium, if any, owing from time to time
under the Note, and all obligations owing by the Mortgagor and the Affiliated
Bacrowers under the Loan Documents and amendments, medifications, extensions,
substitutions, exchanges and renewals of the Loan Documents (each of which
ameacment, modification, extension, substitution, exchange and renewal shall
enjoy thz sume priority as the advance made on the Closing Date as evidenced by
the Note) and all amounts from time to time owing by the Mortgagor under this
Mortgage and (ne Affiliated Borrowers under any other Loan Documents; and

1.6 (Paiagraph 9 of the WITNESSETH section is hereby deleted
and replaced in its entirety wich the following:

PROVIDED, HOWE VER. that these presents are upon the condition that,
if the Mortgagor and the Affilicted Borrowers (i} shall pay or cause to be paid io
the Mortgagee the principal, interést, Default Rate interest, Late Charges, and the
Yield Maintenance Premium, if any, ‘puvable in respect to the Note, at the times
and in the manner stipulated therein and kérein, all without any deduction or
credit for taxes or other similar charges paid-by the Mortgagor and the Affiliated
Borrowers, and shall keep, perform, and observe 1l and singular the covenants
and promises in each of the Loan Documents ane iz the Loan Agreement
expressed to be kept, performed, and observed by an< on the part of the
Mortgagor and the Affiliated Borrowers, all without fra 1d or delay or (ii) comply
with the provisions of Section 2.11 of the Loan Agreement. then this Mortgage,
and all the properties, interests, and rights hereby granted, burgained, and sold
shall cease, terminate and be void.

129136

?
fa

1.7 The following definition of "Permitted Transfers' is hereby
added to ARTICLE 1, Section 1.01 and inserted following the definition of “Permitted
Encumbrances”

"Permitted Transfers" shall mean (i) Permitted Encumbrances, (ii} all
transfers of worn out or obsolete furnishings, fixtures or equipment that are

wANAS Al ot A ey o
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replaced with equivalent property, (iii) the initial signing of any Master Lease (but
not any amendments thereto or any other Leases), (iv) any transfer of an interest
in Mortgagor which results from the death or inci:pacity of a Person, (v) any
transfer of an interest in Mortgagor by any Person other than the managing
member of Mortgagor, provided that such transfer within any twelve (12) month
period does not in the aggregate constitute a transfer or transfers of more than a
49% interest in Mortgagor, and (vi) any other transfer of an interest in Mortgagor
by any Person other than the managing member of Mortgagor, provided that (y)
prior to such transfer, if such transfer or transfers within any twelve (12) month
period in the aggregate constitute a transfer or transfers of more thaa a 49%
interest in Mortgagor (excluding for the purposes of determining whether a 49%
interest has been transferred, transfers of legal or beneficial ownership interests in
Mortgagor by a Person to such Person’s spouse, former spouses, lineal
desrenuants, adopted children and trusts), the Mortgagor shall have paid to
Mortgagee a fee equal to 1% of the outstanding Principal Indebtedness (which fee
shall be in addition to Mortgagor’s obligation to pay any principal and interest
hereunder)-and {2} prior to a Securitization, Mortgagee has consented to such
transfer or transfecs‘and after a Securitization, the Rating Agericies have
confirmed in writing *iiat such transfer or transfers will not cause a downgrade,
withdrawal, or qualificaticn of the then applicable rating on any securities issued
in connection with a Securiiration.

1.8 The definitiun of "Permitted Encumbrances” in ARTICLE 1

Section 1.01 is hereby deleted and repiacertin its entirety with the following:

winderthailk

"Permitted Encumbrances” means, vith respect to the Facility, collectively,
(i) the Lien created by this Mortgage or the other Loan Documents of record,
(i) ali Liens and other matters disclosed in the Tiile Insurance Policy concerning
the Facility or any part thereof which have been. apzroved by Mortgagee in
Mortgagee’s discretion, (iii) Liens, if any, for Impos'ticns imposed by any
Governmental Authority not yet due or delinquent or bzig contested .in good
faith and by appropriate proceedings in accordance with this Mortgage, (iv)
subject to Section 2.06{b) of this Mortgage, any mechanics” ans ivaterialmen’s
Liens deleted from the exceptions to, or affirmatively insured agzinsi collection
with respect to, the Facility under the Title Insurance Policy with réspect to the
Mortgagor’s Facility, and (v) without limiting the foregoing, any and all
governmental, public utility and private restrictions, covenants, reservations,
easements, licenses or other agreements of an immaterial nature which may be
granted by Mortgagor after the Closing Date and which do not affect (A) the
ability of Mortgagor to pay any of its obligations to any Person as and when due,
(B) the marketability of title to the Facility, (C) the fair market value of the
Facility, or (D) the use or operation of the Facility.

FI;uI!y 8, 1994 - Mpm
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1.9 The foilowing definition of "Rating Agencies" is hereby added
to ARTICLE 1, Section 1.01 and inserted following the definition of "Proceeds™:

R TR -

" R
b

"Rating Agencies" means Fitch Investors Service, Inc.,, Moody’s Investors
Service, Inc., Duff & Phelps Credit Rating Co. and Standard & Poor’s Rating
Services, or any successor thereto, and any other nationally recognized statistical
rating organization which may hereafter be engaged by Mortgagee or its
designees. '

110 The following definition of "Transfer” is hereby added to
ARTICLE [, Section 1.01 and inserted following the definition of "Rents™

"Transfer" means any conveyance, transfer, sale, Lease (including any
Muster Lease or any amendment thereof) (including any amendment, extension,
- modicication, waiver or renewal thereof), assignment, mortgage, pledge, grant of a
security inerest, or hypothecation, whether by law or otherwise, of any Collateral
| (including any legal of beneficial direct or indirect interest in Mortgagor, including,
without limitaticp, any membership interest or any economic interest) other than a
Permitted Transter

111 ARTICLE 11, Section 2.01 is hereby deleted and replaced in

its entirety with the following:

Section 2.01. Payment of Secured Loan Obfigations. The Mortgagor shall
pay when due the principal, the interest, Default Rate interest, Late Charges, and
the Yield Maintenance Premium if auy, vwing from time to time under the Note
and all charges, fees and other Loan Goligations as provided in the Loan
Documents, inciuding withcut limitation e Affiliated Borrowers’ obligations
under the Loan Documents.

-
»

LIESHTINM

1.12  ARTICLE IL Section 2.03(d) is hereby deleted and replaced
in its entirety with the following:

(d) Inthe event of the passage of any state, federal. :punicipal or other
governmental law, order, rule or regulation (other than a law, orde7, rule, or
regulation relating to income tax imposed on Mortgagee) subsequeat f0 the date
hereof, in any manner changing or modifying the laws now in force governing the
taxation of mortgages or security agreements or debts secured thereby or the
manner of collecting such taxes so as to adversely affect the Mortgagee, the

~ Mortgagor will pay any such tax on or before the due date thereof, If the
Mortgagor fails to make such prompt payment or if, in the opinion of the
Mortgagee, any such state, federal, municipal, or other governmental law, order,

wAlincerivfin hecidy d\pooic) pamend. 1 6
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rule or regulation prohibits the Mortgagor from making such payment or would
penalize the Mortgagee if the Mortgagor makes such payment or if, in the opinion
of the Mortgagee, the making of such payment might result in the imposition of
interest beyond the Maximum Amount, then the entire bajance of the Loan
Obligations shall, at the option of the Mortgagee, become due and payable on the
date that is 120 days after the passage of such law, order, rule or regulation.

1.13  ARTICLE II, Section 2.03(e) is hereby deleted and replaced

in its entirety with the following:

(e)  The Mortgagor hereby indemnifies and holds the Mortgagee
narmless from any sales or use tax that may be imposed on the Mortgagee by
viruie of the Loan from the Mortgagee to the Mortgagor and the Affiliated
Boriovers other than taxes imposed on the income of the Mortgagee.

1.14 ARTICLE II, Section 2.05(a){i} is hereby deleted and

replaced in its entirety with the following:

(i)  Dufing.any period of repair or restoration, builder’s "all risk”
insurance in an amcunt equal to not less than the full insurable value of the
Facility against such tiske (including, without limitation, fire and extended coverage
and collapse of the Improvenients to agreed limits) as Mortgagee may request, in
form and substance acceptatle 1o-Mortgagee; '

1.15 ARTICLE 11, Scetion 2.05(b) is hereby deleted and replaced
in its entirety with the following:

(b)  The Mortgagor will maintain-iii¢ insurance coverage described in
Section 2.05 with companies acceptable to Moitgagee and with a claims paying
ability of not less than AA by Standard & Poor’s Kiings Services and AA or its
equivalent by any one of the other Rating Agencies. .Ajinsurers providing
insurance required by this Mortgage shall be authorized to issue insurance in the
state where the Facility is located.

The insurance coverage required under Sectigs 2.05(a) mzy e effected
under a blanket policy-or policies covering the Mortgaged Estate aur vther
property and assets not constituting a part of the Mortgaged Estate; prcvided that
any such blanket policy shall specify, except in the case of public liability
insurance, the portion of the total coverage of such policy that is allocated to the
Facility and Equipment and Inventory located thereon, and any sublimits in such
blanket policy applicable to the Mortgaged Estate, which amounts shall not be less

than the amounts required pursuant to Section 2.05(a) and which shall in any case

wilindenheiinomuaice d\RoolcVrvanue)
Fanroary 26, 1668 828pm







UNOFEFICIAL

comply in all other respects with the requirements of this Section 2.05.

1.16  ARTICLE 1I, Section 2.05(e)(iii) is hereby deleted and

replaced in its entirety with the following:

(iii) The Mortgagor shall demonstrate to the Mortgagee’s reasonable
satisfaction the Mortgagor's ability to pay the Loan Obligations coming due doring
such restoration period;

1.17  ARTICLE II, Section 2.06(c) is hereby deleted and replaced

in its-entirety with the following:

(c)  The Mortgagor shall fund the Basic Carrying Costs Sub-Account to
the evtent required pursuant to the Loan Agreement and the real property taxes
and &ssessments applicable to the Facility shall be paid from the Basic Carrying
Costs Sub-Account in accordance with the Loan Agreement.

1.1~ Paragraph 1 of ARTICLE [, Section 2.08(f))iv) is hereby

deleted and replaced in its-cutirety with the following:

(iv) the breack of any representation, warranty or covenant set forth in
Section 4.1(b)(U) and Secozns 5.1(A) through S.1(i), inclusive, of the Loan
Agreement.

1.19 Paragraph 1 of ARTICLE 11, Section 2.08(f) is hereby
deleted and replaced in its entirety with the iciowing:

()  The Mortgagor agrees to indemnify, reimburse, defend, and hold
harmless the Mortgagee for, from, and against ail demands, claims, actions or
causes of action, assessments, losses, damages, liaviiiies, costs and expenses,
including, without limitation, interest, penalties, conscauential damages, reasonable
attorneys’ fees, disbursements and expenses, and reascrable consultants’ fees,
disbursements and expenses, including costs of Remedial Work-(but excluding
internal overhead, administrative and similar costs of the Moutgages), asserted
against, resulting to, impased on, or incurred by the Mortgagee, diectly or
indirectly (except and to the extent the same are caused by the Mortgugee’s gross
negligence or wiliful misconduct) in connection with any of the following.

120 ARTICLE 1l Section 2.12(c)(iii) is hereby deleted and

replaced in its entirety with the following:

(iiy The Mortgagor shall demonstrate to the Mortgagee’s reasonable.

wilindaAheilnomuracoi2amend\poticiavenus\amend. t
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satisfaction the Mortgagor’s ability to pay the Loan Obligations coming due during
such restoration period;

1.21 The fcliowing new section, ARTICLE II, Section 2.15, is
W hereby added to ARTICLE li following ARTICLE IL Section 2.14: ‘ -
1.
7 Section 2.15. No Transfer. Mortgagor shall not and shall not cause, allow,

or permit, and shall prevent from occurring, a Transfer, without the prior written
consent of Mortgagee, which consent may be withheld or conditioned in
Mortgagee's sole and absolute discretion. Consent to any such Transfer by
Mortgagee shall not be deemed a waiver of Mortgagee’s right to require such
consent to any further or future Transfers.

-
»

122 ARTICLE Ul Section 3.01 is hereby deleted and replaced in
its entirety wab the following:

LEL2ZOTIt

Section 3.01. Assignment of Rents, Issues and Profits. The Mortgagor does
hereby absoluteh’ ~ad unconditionally assign to the Mortgagee the Mortgagor's
right, title and interesi-in all current and future Leases and Rents, it being
intended by the Mortgagor that this assignment constitutes a present, absolute
assignment and not an cssignment for additional security only, Such assignment to
the Mortgagee shall not be z2nstrued to bind the Mortgagee to the performance
of any of the covenants, conditiciis or provisions contained in any such Leases or
otherwise impose any obligation vpzn the Mortgagee. The Mortgagor agrees that
further to evidence and reflect the aseignment of leases granted herein, Mortgagor
shall execute, acknowledge and deliver 10 Mortgagee assignments of all existing
ang future Leases of all or any portion ofih: Mortgaged Estate in form and
substance reasonably satisfactory to Mortgagee 2ad shall at the request of
Mortgagee, at Mortgagor's expense, record suca Jeases or memoranda thereof and
all assignments thereof. Nevertheless, subject to irc.ierms of this Section 3.01, the
Mortgagee grants to the Mortgagor a license, revocabie as hereinafter provided, to
operate and manage the Mortgaged Estate and to collect aad use the Rents
subject to the requirements of the Loan Agreement. In accordance with Section
2.12(a) of the Loan Agreement, (i) on the Closing Date (and at zl! times
thereafter to but excluding the Prepayment Date), all payments wv< under the
Master Lease for the Facility, except Bonus Rent (as defined in suck Master
Lease), shall be deposited when due into the Collection Account, and-{ii} on and
after the Prepayment Date (without Mortgagee's election), or upon the occurrence
of an Event of Default (at Mortgagee’s election), all rents, revenues or income of
any kind derived by the Operator or from such Borrower’s Facility within one
Business Day of receipt thereof shall be deposited into the Collection Accoun..
Such deposits shall then be transferred into the Cash Collaterai Account in

. ey 5 d.t
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accordance with the Loan Agreement. Upon the occurrence of an Event of

Default, the license granted to Mortgagor herein shall, at Mortgagee’s election, be

revoked by the Morigagee, and the Mortga jee shall immediately be entitled to
possession of all Rents in the Collection Accounts and the Cash Collateral
Account and all Rents collected thereafter (including Rents past due and unpaid),
whether or not the Mortgagee enters upon or takes control of the Mortgaged
Estate. Upon such an election, Mortgagee shall provide Mortgagor with written

notice of same. The Mortgagee is hereby granted and assigned by the Mortgagor

the right, at its option, upon revocation of the license granted herein, to enter
upon the Mortgaged Estate in person, by agent or by court appointed receiver te
collect Rents. Any Rents collected after the revocation of the license may be
applied by Mortgagee in its sole and absolute discretion toward payment of the
Loan Obligations in accordance with Section 2.8 of the Loan Agreement.

1.25 ARTICLE V. Section 5.04 is hereby deleted and replaced in
its entirety with-chx following:

Section 5.04. Application of Proceeds.

(&)  Any ainounts received or collected by Mortgagee under this
Mortgage shall be appliec in accordance with Section 2.8 of the Loan Agreement.

{b)  Subject to Section 6.13, no sale or other disposition of all or any
part of the Mortgaged Estate pursiant to Section 5.03 shall be deemed to relieve
the Mortgagor of its obligations under to= Loan Agreement or any other Loan
Document except to the extent the procesds thereof are applied to the payment
of such obligations. If the proceeds of sale, sullection or other realization of or
upon the Mortgaged Estate are insufficient to cover the costs and expenses of
such realization and the payment in full of the Loun-Obligations, the Mortgagor
shall remain liable for any deficiency.

1.24  ARTICLE VI, Section 6.10 is hereby ('cleted and replaced in
its entirety with the following:

Section 6.10. Limitation of Interest. It is the intent of the Mizitgagor and
the Mortgagee in the execution of this Mortgage and all other Loan Cocuments to
contract in strict compliance with the usury laws governing the Loan. - In
furtherance thereof, the Mortgagee and the Mortgagor stipulate and agree that
none of the terms and provisions contained in the Loan Documents shail ever be
construed to create a contract for the use, forbearance or detention of money
requiring payment of interest at a rate in excess of the Maximum Amount, The

wilindenheilnomura\cciamenc\pooiciiveruaierend, t 1 0
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Mortgagor or any endorser or other party now or hereafter becoming liable for
the payment of the Note shall never be liable for unearned interest on the Note
and shall never be required to pay interest on the Note at a rate in excess of the
Maximum Amount, and the provisions of this Section 6.10 shail control over all
other provisions of the Note and any other Loan Document which may be in
apparent conflict herewith. In the event any holder of the Note shall collect
monies that are deemed to constitute interest and that would otherwise increase
the effective interest rate on the Note to a rate in excess of the Maximum
Amount, all such sums deemed to constitute interest in excess of the Maximum
Amount shall be applied to the unpaid principal balance of the Note and if in
excess of such balance, shall be immediately returned to the Mortgagor or to
either Affiliated Borrower upon such determination.

1.25 ARTICLE Vi, Section 6.11 is hereby deleted and replaced in
its entirety vitt. the following:

Sectizii 6.11. Assignment. The Mortgagee shall have the right to assign
this Mortgage @and the obligations hereunder to any Person in accordance with the
Loan Agreement. The parties hereto acknowiedge that following the execution
and delivery of this Mortgage, the Morigagee may sell, transfer and assign this
Mortgage and certain Other Loan Documents to any Person inciuding, without
limitation, a trustee in ccanection with a Securitization. All references to
"Mortgagee" hereunder shall be deemed to include the assigns of the Mortgagee
including the trustee in any Securitization.

1.26 Schedule 1 is hercoy amended as set forth on Schedule D
attached hereto.

2. Original Assignment of Leases. 'Che Original Assignment of Leases
listed on the attached Exhibit A is hereby amended (o pravide as follows:

2.1  Paragraph 2 of the RECITALS sectior is hereby defeted and
replaced in its entirety with the following:

WHEREAS, BOULEVARD PROPERTY, L.L.C,, an Illino's limited
liability company, and 2320 SOUTH LAWNDALE, L.L.C,, an Illinds limited
liability company (together, the "Affiliated Borrowers"), Assignor and /:signee are
parties to a Loan Agreement dated as of the date hereof (said Loan Agreement,
as medified and suppiemented and in effect from time to time, the "Loan
Agreement"), which Loan Agreement provides for a loan (the "Loan”) to be made
by Assignee to Assignor and the Affiliated Borrowers in an aggregate principal

amount of up to $12,500,000. The Loan is to be evidenced by, and repayable with

4 it Y ey
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interest thereon, Default Rate interest, and Late Charges, together with the Yield -

Maintenance Premium, if any, in accordance with a promissory note executed and
delivered by Assignor and the Affiliated Borrowers to the order of Assignee (such
note, as madified and supplemented and in effect from time to time, the "Note™);

2.2 Section 2 is hereby deleted and replaced in its entirety with

the following:

el e I\

2 Assignment of Leases and Rents. Assignor does hereby absolutely
and unconditionally assign to Assignee all of Assignor’s right, title and interest in
all current and future Leases and Rents, it being intended by Assignor that this
dssignment constitutes a present, absclute assignment and not an assignment for
additional security only. Such assignment to Assignee shall not be construed to
bing £ssignee to the performance of any of the covenants, conditions or provisions
contained.in any such Leases or otherwise impose any obligaiion upon Assignee,
and notwitlistanding the Assignment, Assignor shall remain liable for any
obligations ‘undertaken by it pursuant to any Lease. Assignor agrees to execute
and deliver to ‘Assignee such additional instruments, in form and substance
reasonably satisfactory-to Assignee, as may hereafter be requested by Assignee to
further evidence and confirm such assignment. Nevertheless, subject to the terms
of this Section 2, Assignze-grants to Assignor a license, revocable as hereinafter
provided, to operate and wizaage the Facility and to collect and use the Rents
subject to the requirements of the Loan Agreement. In accordance with Section
2.12(a) of the Loan Agreement, (i}-on the Closing Date (and at all times
thereafter to but excluding the Pre,,o yment Date), all payments due under the
Master Lease for the Facility, except Bznus Rent (as defined in such Master
Lease), shall be deposited when due {iitu the Collection Account, and (ii) on and
after the Prepayment Date (without Assigiiee’s 2lection), or upon the occurrence
of an Event of Default (at Assignee’s election), ail'renis, revenues or income of
any kind derived by the Operator or from such Boirower’s Facility within one
Business Day of receipt thereof shall be deposited i <he Collection Account,
Upon the occurrence of an Event of Default, the license granted to Assignor
herem shall, at Assignee’s election, be revoked by Assignes, and Assignee shall

immediately be entitled to possession of all Rents then or thereafter in the ‘
Collection Accounts and in the Cash Collateral Account and al}R<nts collected

thereafter (including Rents past due and unpaid) whether or not Assignee enters |

upon or takes contro} of the Facility. Upon such an election, Assignes chall
promptly provide Assignor with written notice of same. Any Rents collected by
Assignor from and after the date on which an Event of Default occarred shall be
held by Assignor in trust for Assignee. Assignee is hereby granted and assigned by
Assignor the right, at its option, upon revocation of the license granted herein, to
enter upon the Facility in person, by agent or by court appointed receiver to

I2\amend\pooich \wmend. 1 12
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2.3 Section 5 is hereby deleted and replaced in its entirety with
the following:

5. Security Deposit. In accordance with Section 2.12(a) of the Loan
Agreement, all security deposits collected by or held by Assignor or Operator shall
be deposited (within one business Day after receipt thereof) directly into the
Security Deposit Account for the Facility. Any bond or other instrument which
Assignor is permitted ta hald in lieu of cash security deposits under applicable
Legal Requirements shall be maintained in full force and effect unless replaced by
cash deposits, shall be issued by a Person reasonably satisfactory to Assignee,
shall, if permitted pursuant to Legal Requirements, name Assignee as payee or
beréiiciary thereunder (or at Assignee’s option, be fully assignable to Assignee)
and sliall, in all respects, comply with applicable Legal Requirements and
otherwise e reasonably satisfactory to Assignee. Assignor shall, upon request,
provide Ascignee with evidence reasonably satisfactory to Assignee of Assignor s
and Operator’: compliance with the provisions of this Section 5. Upon the
occurrence of an Event of Default, the license granted to Assignor herein shali at
Assignee’s election ve revoked by Assignee, and, upon notice of such revocation,
Assignee shall immediatziy- be entitled to possession of alf of the security deposits,
whether or not Assignee ent=rs upon or takes control of the Facility and whether
or not the security deposits are deposited in the Security Deposit Account.

-
»

LTE2ITHH

3 Original Assignment of Management Agreement. The Original
Assignment of Management Agreement listed n the attached Exhibit A is hereby

amended to provide as follows:

3.1  Paragraph B of the RECITALS section is hereby deleted and
replaced in its entirety with the following:

B. BOULEVARD PROPERTY, L.L.C, an {llircis limited liability
company, and 2320 SOUTH LAWNDALE, L.L.C, an Iiliiois timited liability
company (together, the "Affiliated Borrowers"), Assignor and Assicnee are parties
to a Loan Agreement of even date herewith (said Loan Agresmeri, as modified
and supplemented and-in effect from time to time, the "Loan Agreement”), which
Loan Agreement provides for a loan (the "Loan") to be made by Assignee to
Assignor and the Affiliated Borrowers in an aggregate principal amount of up to
$12,500,000. The Loan is to be evidenced by, and repayable with interest thereon,
Default Rate interest, and Late Charges, together with the Yield Maintenance
Premium, if any, in accordance with a promissory note executed and delivered by
Assignor and the Affiliated Borrowers to the order of Assignee (such note, as

willindenhaiinamurateciiemend\pooich
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modified and supplemented and in effect from time to time, the "Note"). Unless

otherwise defined herein, all capitalized terms shall have the meanings set forth in
the Loan Agreement;

3.2 Paragraph E of the RECITALS section is hereby deleted and
replaced in its entirety with the following:

E.  Assignee and Assignor contemplate that Assignee’s interest in and
to, inter alia, the Loan (or a portion thereof), the Note, this Assigninent and the
other Loan Documents be assigned by Assignee to another Person, including

without limitation, to a trustee on behalf of security holders in connection with a
Securitization; and

33  The following new Paragraph F is hereby added to the
RECITALS setien following Paragraph E_of the RECITALS section:

-
>

F../~" Assignor intends by the execution and delivery of this Assignment to

further secureth2 sayment and performance of the Loan Obligations (as such
term is defined in the-Mortgage).

2T 29T

4, Original Mazaager's Consent. The Original Manager’s Consent listed -
on the attached Exhibit A is hercryv amended to provide as foilows:

4.1  Paragraph B of the RECITALS section is heréby deleted and
replaced in its entirety with the following.

B.  Pursuant to that certain Loan Agrecment of even date herewith

(said Loan Agreement, as modified and supplem=nted and in effect from time to
time, the "Loan Agreement”) by and ameng BOULZVARD PROPERTY, L.L.C,
an lilinois limited liability company, and 2320 SOUTH LAWNDALE, L.L.C, an
Dlinois limited liability company (together, the "Affiliuted Borrowers™), Borrower
and Lender which Loan Agreement provides for a loan (th¢ "Loan"} to be made
by Lender to the Borrower and the Affiliated Borrowers tii an.cagregate principal
amount of up to $12,500,000. The Loan is to be evidenced by, aud repayable with
interest thereon, Default Rate interest, Late Charges, and Yield Waisitenance
Premium, if any, in aceordance with a promissory note executed anc delivered by
Borrower and the Affiliated Borrowers and payable to the order of Lender (such
note, as modified and supplemented and in effect from time to time, the "Note");

4.2  Paragraph D of the RECITALS section is hercby deleted and
replaced in its entirety with the foillowing:

clAnr ey

wlindarh Lo
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D.  Manager manages the Mortgaged Property pursuant to that certain
Management Agreement originally dated February 9, 1996 between Operator and
Manager (as modified and supplemented and in effect from time to time, the
"Management Agreement”);

43  Section 17 is hereby deleted and replaced in its entirety with
the following:

17.  Severability. If any term or provision of this Assignment or the
application thereof to any Person or circumstance shall to any extent be invalid or
unenforceable, the remainder of this Assignment, or the application of such term
or provision to Persons or circumstances other than those as to which it is invalid
o nnenforceable, shall nat be affected thereby, and each term and provision of
thie' Assignment shall be valid and enforceable to the maximum extend permitted

by 12y,

4.4  Exhibit B of the Original Manager’s Consent is hereby
deleted and replaced i iis entirety with the Amended and Restated Management
Agreement attached as Exhibit C hereto.

5. Severabilty’ In case any provision of this Amendment shall be
invalid, illegal, or unenforceable, sucli provision shall be deemed to have been modified
10 the extent necessary to make it valid, Jegal, and enforceable, The validity, legality, and
enforceability of the remaining provisians shall rot in any way be affected or impaired
thereby.

6. No Modification Except in 'Wiiting. None of the terms of this
Amendment may be waived, altered, amended ot Ctiierwise changed except by an
instrument in writing duly executed by all of the partics hzreto.

1. Further Assurances. Borrower, Manage: 2ad Operator shall execute
and deliver such further instruments and perform such further ‘acis as may be requested
by Lender from time to time to confirm the provisions of this Ainzndment and the Loan
Documents, to carry out more effectively the purposes of this Amendme¢nt and the Loan
Documents, or to confirm the priority of any Lien created by any of the Ltan
Documents. -

8. Representations and Warranties. Without limiting in any way any
representation or warranty in any Loan Document, Borrower, Manager and Operator
represent and warrant that as of the date hereof:

81  Orpanization. Each (i) is a duly organized and validly existing

wilindenheiinomumiccidiemendipooisiianusiamend, ! l 5
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limited liabiiity company or corporation, as applicable, in good standing under the laws of
the State of its formation (ii) has the requisite power and authority to carry on its
business as now being conducted, and (iii) has the requisite limited liability company or
corporate, as applicable, power to execute and deliver, and perform its obligations under
this Agreement and the Loan Dccuments,

8.2  Authorization. The execution and delivery by Borrower,
Manager and Operator of this Agreement and the Loan Documents to which each is a
party, their performance of their obligations hereunder and thereunder and the creation
of the security interests and Liens provided for in this Agreement and the Loan
Documents (i) have been duly authorized by all requisite limited liability company or
corrarate, as applicable, action on the part of Borrower, Manager and Operator (if) will
not viciare any provision of any appiicable Legal Requirements, any order of any court
or other Crovernmental Authority, the articles of organization or operating agreemeat, or
articles of incorporation, as applicable, of Borrower, Manager or Operator or any
indenture or matérial agreement or other instrument to which Borrower, Manager or
Operator is a party ot by which Borrower, Manager or Operator is bound, (iii) will not
be in conflict with, resait in a breach of, or constitute (with due notice or lapse of time or
both) a default under, o1 resuft in the creation or imposition of any Lien of any nature
whatsoever upon any of th property or assets of Borrower, Manager or Operator
pursuant to, any such indentuce ar material agreement or instrument and (iv) have been
duly executed and delivered by 3rirower, Manager and Operator. Other than those
obtained or filed on or prior to the date hereof, neither Borrower, Manager nor .
Operator is required to obtain any consext, approval or authorization from, or to file
any declaration or statement with, any GOv=ramental Authority or other agency in
connection with or as a condition to the exccution, delivery or performance of this
Agreemen: or the Loan Documents.

21629196

83  Litigation. There are no actions, sulls or proceedings at law or in
equity by or before any Governmental Authority or othe: agency now pending and served
or, to the knowledge of Borrower, Manager or Operator, ihrcatened against Borrower,

Manager or Operator or Borrower’s Facility.

84  Agreements. Neither Borrower, Manager nor (Jperator is a party t0
any agreement or instrument or subject to any restriction which is reasznzoly likely to
have a Material Adverse Effect. Neither Borrower, Manager nor Operator s in default
in any material respect in the performance, observance or fulfiliment of any of the
obligations, covenants or conditions contained in any agreement or instrument to which it
is a party or by which Borrower, Manager, or Operator or Borrower’s Facility is bound.

8.5  Fuliand Accurate Disclosure. No statement of fact made by or on
behalf of Borrower, Manager or Operator in this Agreement or the Loan Documents to

wilindetheilnomuna\ceiZimendipaoiciavenusiamend. 1 16
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which either is a party or in any other document or certificate delivered to Lender
contains any untrue statement of a material fact or omits to state any material fact
necessary to make statements contained herein or therein not misleading. There is no
fact presently known to Borrower, Manager or Operator which has not been disclosed to
Lender which adversely affects, nor as far as Borrower, Manager or Operator can
foresee, might materially affect the business, aperations or condition (financial or
otherwise) of Borrower, Manager or Operator.

8.6  Enforceability. This Agreement is the legal, valid and binding
obligation of Borrower, Manager and Operator enforceable against Borrower, Manager
and Dperator in accordance with its terms, subject to bankruptcy, insolvency and other
limitations on creditors’ rights generally and to equitable principies.

8.7  Survival of Representations apd Warranties. Without in any way
limiting any provision of any Loan Document which provides for a longer peried of

survival, Borrowe:, Manager and Operator hereby agree that (i) all representations and
warranties made-i;i this Agreement shall continue for so fong as any amount remains
owing to Lender undar e Loan Agreement, the Note or any of the other Loan
Documents, and (ii) all reprezentations, warranties, covenants and agreements made in
this Agreement shall be de=med to have been relied upon by Lender notwithstanding any
investigation heretofore or herzefter made by Lender or on its behalf,

LEI129196

0, Miscellanecus.

9.1 This Amendmeo! together with the Loan Agreement, the
Note and the other Loan Documents constitates the entire agreement among the parties
concerning its subject matter. '

9.2  This Amendment shall invre 12 the benefit of and be binding
upon the parties and their respective heirs, successors ana £ssigns.

9.3  This Amendment may be executec in iwo or more
counterparts, each of which shall be deemed an original, but all of wiiich together shall
constitute one and the same instrument. This Amendment will not e iading on or
constitute evidence of a8 contract between the parties until such time as 4 zounterpart of
this document has been executed by each party and a copy thereof is delivered to each
party to this Amendment.

94  Borrower, Manager, and Operator confirm and ratify the
terms and provisions of the Loan Documents to which each is a party as modified hereby
and agree that the Loan Documents, as so modified, remain in full force and effect as of
the date hereof, and nothing herein contained shall be construed to impair the security or

w\lincer\heil\ DOk ! d.1
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affect the first priority of the lien of any mortgage, nor impair any rights or powers which
Lender or its successors may have for nonperformance of any term of any of the Loan
Documents. Borrower, Manager and Operator further reaffirm and ratify their
obligations to be bound by and perform all of the terms of the Loan Documents to which
each is a party.

9.5  Without in any way limiting the representations and
warranties contained in the Original Assignment of Leases, the Criginal Mortgage, the
Original Assignment of Management Agreement, the Original Manager’s Consent or any
other Loan Document, (i} Barrower hereby remakes, as of the date hereof, and in
addition to, the representations and/or warranties contained in Section 6 of the Original
Assicninent of Leases and Section 4.03 of the Original Mortgage, (ii) Borrower and
Operatsr hereby remake, as of the date hereof, and in addition to, the representations
and warcauties contained in Section 11 of the Original Assignment of Management
Agreemex:, and (ili) Manager hereby remakes, as of the date hereof, and in addition to,
the representations contained in Section 2 of the Original Manager’s Consent,

9.6, This Amendment is solely intended to and shall amend the
documents Jisted on aitacned Exhibit A. In connection herewith, there has been no
disbursement of funds or extension to any Borrower of any additional credit, and the
execution and delivery hereofshal) not constitute new indebtedness, nor shall it constitute
a novation of any Loan Document. Nothing in this Amendment is intended to or shall
impair any Lien which Lender ever nad, now has, or may hereafter have on any property
of Borrowers or of the Operators of Forrowers’ Facilities under the Loan Documents
including, without limitation, the Collateral.

9.7  Each Borrower’s ubligations under the Note and all other
Loan Documents shali be joint and several.

9.8  This Agreement shall be governed by and construed in
accordance with the laws of the State of New York (without giving effect to New York’s
principles of conflict of law).

9.9  Lender agrees and consents to the amerdmgnt and
restatement, of even date herewith, of the initial Master Lease, as detincd-in the original
Loan Agreement, and Lender.agrees that such amendment and restaternapt-shall not
constitute an Event of Default under Section 7.1 of the Loan Agreement.

[signatures on following page]

wilindefhaifnomumicsi2wmendiponic\avenusiamend. | 18
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IN WITNESS WHEREOF, the parties hereto have caused this
Amendment to Loan Documents to be duly executed by their duly authorized
representatives, all as of the day and year first above written.

1

LENDER:
NOMURA ASSET CAPITAL

CORPCRATION, a Delaware corporation
By: d

Name:  Gregory Anderson
Title: Vice President

MANAGER:
CAREPLUS MANAGEMENT, INC,,

an Illinois corporation
e
‘3}/' %

V;me“Sh, Foh Rru:}
litle: Begrlesat

19
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OPERATOR:

AVENUE CARE CENTER, INC,,
an Illinois corporation

-

Nflme: gg&mhvaﬂ
Title:(y sellort
BORROWER:

AVENUE ASSOCIATES, L.L.C,
an Hlinois limited liability company

By:  Avenue Care Management, Inc.,
an Illinois corporation, its sole
managing member

By:

Name:Shewm @a"&
Title: thfm

20
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STATEOF  _Pulme- )
COUNTY OF _ MY

1, \Qmm Chd , a Notary Public in and for said County, in the
State aforesaid, DO HEREBY CERTIFY, that Gregory Anderson, personally known to
me to be the Vice President of NOMURA ASSET CAPITAL CORPORATION, a
corporation of the State of Delaware, appeared before me this day in person and
acknorw'esiged that as such Vice President he signed and delivered the said Instrument as
Vice Presic=nt of said Corporation as his free and voluntary act and as the free and
voluntary aci «nd deed of said Corporation, for the uses and purposes therein set forth.

G1%'E under my hand and Notarial Seal, this _-?)_i_{__ day of %% ,

A.D. 1996.
Notary Public
My Commission Expires: mwy&‘ﬂ%@%&!ﬁg’%m
Qualfiorin Naw vers —
) oo Exteo bt 25, 1.7 )
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STATE OF ILLINOIS
COUNTY OF COCK

Before me, a notary public in and for said county, personally appeared

Shapura Laer  known to me to be the person who as _res pfS on
behalf of CAREPLUS MANAGEMENT, INC,, an lllinois Bimited liability company did
sign the foregoing instrument and acknowledged the same to be his free act and deed
and the &ee act and deed of said limited liability company. In testimony hereof, I have

hereunto azcribed my name thiseAf> day of &/% , 1996.

20

Notary Pubiic

My Commission Expires:

) /55
SEAL....
_"OFFJCJAL SEA:L;'-“ T
MITCHELL D. WEINSTEIN

Notary Public, State of inois
My Commission Expiras Sep:. 21, 1998

wilnderheifnomunticsiZiemend\Gook \svenusiamend. 1
February 24, 1963 10:28pm
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STATE OF ILLINOIS
COUNTY OF COOK

I, /‘7/’7"&&// 0 Weser  , a Notary Public in and for said County, in the

State aforesaid, DO HEREBY CERTIFY, that Sherwivt @y , personally
known to me to be the gresiPe ] of AVENUE CARE CENTER, INC,, a

corporation of the State’of Illinois, appeared before me this day in person and

acknowierged that as such Shurim he signed and delivered the said
Instrumeit 28 _gesol 8 ‘0f said Corporation as his free and voluntary act

and as the &esand voluntary act and deed of said Corporation, for the uses and
purposes thercia set forth.

GIVEN under my hand and Notarial Seal, this 2_7? day of é Moy
AD. 1996. | |

V2 Vot

Notary Public

My Commission Expires:

ik

SEAL: ~

"OFFICIAL SEAL"
MITCHELL D. WFINSTEIN

Notary Public, State of iingls

:,' My Gommisnion Expiros Sopt, 21, 1998
A NI PP b 2 g
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STATE OF ILLINOIS

COUNTY OF COOK

% Before me, a notary public in and for said coung, personally appeared
il OZ«.,, , known to me to be the person who as giesz ‘

of AVENUE CARE MANAGEMENT, INC,, an Mllinofs corporation, Managing Member
on behalf of AVENUE ASSOCIATES, L.L.C,, an Illinois limited liability company, did
sign the foregoing instrument and acknowledged the same to be his free act and deed
and the fies act and deed of said limited liability company. In testimony hereof, I have

hereugto ascriond my name thi B day of For ey 1996.
Notary Public
My Commission Expires:
01178
SEAL:

o W n 3T el N“lt‘hl‘

“"OFFICIAL SEAL"
MITCHELL D. WEINSTEIN
Notary Public, Stats of Hlinois

Ny Commission Expires Sapt, 21, 1098 4
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EXHIBIT A

1. Mortgage, Assignment of Rents, Security Agreement and Fixture Filing by Borrower,
as mortgagor, to Lender, as mortgagee, recorded on November 22, 1995 with the
Cook County Recorder, Cook County, Illinois as Instrument Number 95810137 (the

"Original Mortgage").

2. Assignment of Leases and Rents by Borrower, as assignor, t0 Lender, as assignee,
recorded on November 22, 1995 with the Cook County Recorder, Cook County,
fimois as Instrument Number 95810138 (the "Original Assignment of Leases").

3. Assigumznt of Management Agreement and Agreements Affecting Real Estate by
Borrowss, as assignor, and Operator, as operator, to Lender, as assignee, recorded
on Novembe: 22, 1995 with the Cook County Recorder, Cook County, llinois as
Instrument Number 95810140 (the "Criginal Assignment of Management
Agreement").

4. Manager’s Consent ar.d Subordination of Management Agreement by Manager, as
manager, and Operator, as operator, to Lender, as lender, recorded on November
22, 1995 with the Cook Counry Recorder, Cook County, Illinois as Instrument
Number 95810139 (the "Qriginal Manager’s Consent").

wilinderhaiinomunicaiZamendipookiaven.siamend, 25

Februaty 28, 1908 8:26pm
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EXHIBIT B

DESCRIPTION OF PROPERTY

.
B TR ol A e 1 S

. ~, The following land and premises located in Cook County, Illinois:

LEGAL DESCRIPTION:

* A

T

PARCEL I: §;
THE NORT-.119.37 FEET (EXCEPT THE SOUTH 3.12 FEET OF THE WEST 9842
FEET THERECE) OF LOT 1 IN THE RESUBDIVISION OF LOTS 4, 5 AND 6, k)
TOGETHER WiTd PRIVATE ALLEYS ADJOINING SAID LOTS, ALL IN ;:
CLARKE AND SHARPE'S SUBDIVISION OF LOTS 1, 2, 3 AND 4 IN BLOCK 5 OF o}

WALKER AND STINSGN'S SUBDIVISION OF THE WEST 1/2 OF THE
SOUTHWEST 1/4 OF SELTION 2, TOWNSHIP 38 NORTH, RANGE 14 EAST OF
THE THIRD PRINCIPAL MZRIDIAN, ACCORDING TO THE PLAT THEREOF
RECORDED OCTOBER 3, 1559 AS DOCUMENT 1165259, IN COOK COUNTY,

ILLINQIS.

PARCEL 2:

THE SOUTH 3.12 FEET OF THE WEST 9842 FEET OF L.OT 1 AND LOTS 2 AND
3 AND THE NORTH 38 172 FEET OF LOT 4 ;N THE RESUBDIVISION OF LOTS
4, 5 AND 6 TOGETHER WITH PRIVATE ALLEY$ AND ADJOINING SAID LOTS
IN CLARKE AND SHARP'S SUBDIVISION OF LOT34,2, 3 AND 4 IN BLOCK 5 IN
WALKER AND STINSON'S SUBDIVISION OF THE WEST 1/2 OF THE
SOUTHWEST 1/4 OF SECTION 2, TOWNSHIP 38 NORTH, RANGE 14 EAST OF
THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF
RECORDED OCTOBER 3, 1885 AS DOCUMENT 1165259, IN CGOt. COUNTY,
ILLINOIS.

TAX NO.: 2002312001 . -  VOLUME NO.: 250

ittt bsroprTamand gt ans 26
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EXHIBIT C

jInsert Amended and Restated Management Agreement]
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AMENDED AND RESTATED
MANAGEMENT AGREEMENT

THIS AMENDED AND RESTATED MANAGEMENT AGREEMENT (this
"agreement") is made and entered into this J72 day of il '
1996, by and between CarePlus Management, Inc., an Illinois
corporation (“Manager"), and Avenue Care Center, Inc., an Illinois
corporation ("Operator”). : ~

WITNESSETH:

WARREAS, Operator leases the real estate and the long term
care facility located 4505 South Drexel, Chicago, Illincis (the
"Premises") from Avenue Associates, L.L.C.,, an Illinois limited
liability /company ("Lessor"), under a certain Master Lease
Agreement originally dated November 17, 1995 and amended and
restated as of even date herewith (hereafter the "Lease") and;

WHEREAS, Operiathr. operates a nursing home facility on the
Premises (the "Facility"}; and

WHEREAS, Manager is(in the business of providing management
services to nursing homes and aimilar facilities; and

WHEREAS, Operator desires ‘to engage Manager to provide
management services to Operator in connection with the operation of
the Facility and the maintenance of the Premises, and Manager

desires to be engaged by Operator <o provide such management '

services, as set forth in this Agreemerc.

NOW, THEREFORE, in consideration of the foregoing and other
good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the parties heréuo agree as follows:

1. Engagement of Manader. Operator hereby engages and
appoints Manager as its sole and exclusive manager-to manage,
transact and supervise the operation of the Facility and the
maintenance of the Premises on the terms and conditions heweinafter
provided. Manager hereby accepts such engagement and apprintment
and agrees to undertake to faithfully perform the dutics and
obligations set forth in this Agreement and to comply with all of
the terms and conditions set forth herein. Operator grants to
Manager sole and exclusive authority to formulate and implement
management policies, programs and operations with respect to the
Facility and the Premises, and shall undertake to refrain from
interference with and from participation in any management
functions which are delegated to Manager under this Agreement.

2. Specific Duties of Manager. In addition to all functions
of management expressly or impliedly granted to Manager in Section
1 of this Agreement, and without limiting the generality thereof,
Manager shall at all times from the date of this Agreement forward

L]
»
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have the right to exercise the following powers and the obllgatlon
to perform the following functicns:

(a) To purchase supplies, equipment and services reasconably

necessary for the operation of the Facility and the maintenance of

the Premises, and to contract for the same on behalf of Operator.

(b} To supervise both professional and non-professional
personnel, with full authority to hire, dismiss and determine
compensation levels, job classifications, working conditions and
benefits of emplovees, to exXecute employment contracts on behalf of
Operator with such persons or their representative collective
bargai:iing groups as may be necessary or desired for the operation
of the Facility and the maintenance of the Premises. All employees
of the Fecility or the Premises shall be smployees of Operator and
not the employees of Manager.

{c) To maratain and manage the accounts receivable, accounts
payable, employee compensation and payroll tax reguirements and
benefit programs, /cash and all other assets and liabilities in
connection with the Fremises and the Facility, and to pay, out of
the funds of Operator, as appropriate, all expenses, costs, taxes
and other charges incvwrred by or on behalf of Operator in
connection with the maintcrance of the Premises or the operation of
the Facility.

(d) To open and/or maintain bank accounts in the name of
Operator in connection with th2 Premises and the Facility, to
deposit funds of Operator in suchmccounts, which funds shall be
commingled with the funds of Manager or any other funds under the
control of Manager, and to make withdrawals therefrom upon the
signature of Manager. Manager shall distribute to Opevator any
cash in excess of that needed for the payment cf bills and expenses
in connection with the maintenance of ‘the Premises and the
operation of the Facility and the maintenance of any operating
reserves or special reserves deemed necessary by Manager. Such
distributions shall be made at such times as are mutually
acceptaple to the parties, but in no event more often tnan monthly
or less often than annually.

{e) Notwithstanding any provision coantained herein to the
contrary, Manager does hereby acknowledge and agree +that in
connection with its obligations hereunder, generally, and its
obligations hereunder specifically set forth in paragraphs 2Z{c) and
2{d) hereof that it shall discharge such obligations in conformance

with the cash management system set forth in paragraph 2.12 of a

certain Loan Agreement originally dated as of November 17, 1895,
and amended and restated as of even date herewith by and among
Operator’s Lessor, as Borrower, Boulevard Property, L.L.C., 2320
South Lawndale, L.L.C. and Nomura Asset Capital Corporation as
Lender (hereafter the "Loan Agreement").
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y! (f) Notwithstanding anything herein to the dontrary Manager
acknowledges and agrees that (i) it shall perform its obligations
¥ in a manner which causes Operator to be a Single Purpose Entity as
defined in the Lease, (ii) it shall perform it obligations in a

i

:w} ;

3 manner which causes Borrower to comply with its obligations in the

i3 Loan Agreement and (iii) this Management Agreement is fully |
d subordinate to the Loan Agreement, the Manager’s Consent and |

Subordination Agreement originally dated as of November 17, 1995
and amended and restated as of even date herewith, and the' Lease
and that in the event of a conflict between (a) the Loan Agreement,
the Manager's Consent and Subordination Agreement or the Lease and
(b] this Management Agreement, the Loan Agreement, Manager’s
Conseric_and Subordination Agreement or the Lease shall control.

(g} w2 procure and provide for replacements, repairs and
additions “'to- the Premises and the Facility and the personal
property used in the operation of the Facility.

{h} To inscitute promotion and business developmernt programs'
of such scope as shelbt be appropriate from time to time.

LIP29196

(i) To determine the Ilevel c¢f care to be provided to
residents of the Facilily and the means and manner of providing
such care from time tec time, iancluding, but not limited to food and
nursing services, social projrams and other amenities.

(j» To serve as liaison-te and as the representative of
Operator with the Illinois Depuvtment of Public Health, the
Il1linois Department of Public Aid, «tle U.S. Department of Health,
Education and Welfare and its branchzs, and all othexr public and
quasi-public bodies having jurisdiction/cver any of the operations
or business of Operator, the Premises or che Facility, to seek to
maintain the Premises and all equipment, persOnnel, sarvice, record
keeping and all other aspects of the Facility 2nd the Premises in
conformity with the requirements of such authorities, and to file
reports and to take such other actions as shall ke necessary to
maintain in good standing such licenses and permits-required for
the operation of the Facility on the Premises.

(k) To maintain complete and separate books of aCsount and
other accounting records and financial statements for Uparator,
which books, accounts, records and statements shall be available to
the designees of Operator, during regular business hours at the
offices of Manager or at such other place reasonably designated by
Manager. Manager shall cause quarterly operating statements to be
provided to Operator reflecting the financial activity and the
financial status as of the end of such month with respect to the
facility and the Premises, respectively. In connection with
Manager’s duties under this paragraph 2(k) Manager acknowledges and
agrees that it will keep such books, accounts, records and
statements at all times in conformance with the requirements set
forth in the Loan Agreement.
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{1) To perform, or engage cthers to perform, administrative
services for Operator in connection with the Premises and the
Facility, including, but not limited to, preparing and filing tax
returns for Operator and communicating with and providing reports
j to auditors of Operator and to such persons or entities as Manager
i may deem necessary or desirable in furtherance of the Maintenance
7 of the Premises or the operation of the Facility.

&
.z
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! {m} To perform such other acts and provide such .other
services as shall in Manager’s discretion be necassary or proper in
order to maintain the Premises and cperate the Facility.

{nj . In negotiating or entering into agreements or contracts
on behalf of Operator, Manager shall make full disclosure to third
parties thit) Manager is acting in a representative capacity for
Operator,

.
>
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3. Standard of Conduct. Manager shall perform all of its
obligations hereunder and conduct all activities in accordance with
the standards heretolore established in the maintenance of the
Premises and the operation of the Facility, shall exercise
reasonable care and diligence in carrying out its responsibilities,
shall at all times comply with all applicable laws, regulations and
professional ethics and stardzrds applicable to the maintenance of
the Premises and the operation of the Facility, and shall otherwise
perform its obligations hereunder in a good, workmanlike and
commercially reasonable mannexr with the standard of diligence and
care normally employed by duly ‘gualified individuals in the
performance of comparable work and . 1in_accordance with practices
appropriate to the activities undertaken.

4. Duties of Overator. (a) Operiator shall at all times
provide sufficient funds to Manager to rzet the obligations
incurred in connection with the maintenance oi che Premises and the
operation of the Facility. Operator shall at- &)l times provide
sufficient information, documentation and other support to Manager
as shall be necessary to enable Manager to fuily-perform its
obligations hereunder.

¢ {b) All debts and liabilities tc third parties ariciug in the

‘ course of the maintenance of the Premises or the operatiorn of the
Facility, incurred by Manager on behalf of Operator are and shall
be the obligations of Operator, and shall be payable solely out of
the funds of the Operator.

5. Relationship of Parties. (&) Manager shall perform its
cbligations under this Agreement solely as an independent
contractor.

(b) The parties hereby acknowledge and agree that Manager‘may
be providing similar management services for other businesses or
may be otherwise employed during the terms of this Agreement.

-4 -
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Except as expressly provided in this Agreement nothing shall
deprive or otherwise affect the right of Manager to provide
services to othere, notwithstanding the fact that Manager's other
clients may be engaged in businesses which are either directly or
indirectly in competition with the Facility.

6. Term. The term of this Agreement sghall commence on the
ffective date hereof and shall continue for a period of thirty-
five years (the "Term"). This Agreement (unless terminated for
reasons set forth in paragraph 7 hereof] shall automatically renew
for a like pericd upon the expiration of its term unless within ten
days of " the expiration of its term the Operator shall notify the
Manager of its desire to terminate this agreement in the manner set
forth in‘paragraph 7 herecf. 8aid notification shall be in writing
and sent by <Certified or registered mail to the addresses set forth
hereinafter 3 paragraph 15 herecf. In the event of a renewal of
this Agreement suzcessive terms shall automatically renew for like
periods on thelgame terms and conditions as set forth in this

paragraph 6.

7. Termination. ~ {a) Operator and Manager hereby expressly
acknowledge and agree that this Agreement may be terminated prior
to the expiration of the Term for Manager’s failure to perform its
obligations hereunder. Manager further agrees that it can ke
terminated for its failure tc discharge any of its obligations in
conformance with the requirenerts for the operation of the
facilities set forth in the wucan Agreement and that Manager
specifically agrees that it can fe. terminated as set forth in
Section 5.1(P) of said Loan Agreeament. In addition to the
foregoing Manager acknowledges and ‘agrees that its services
hereunder can be terminated prior to tie end of the term in the
event of (i) its dissolution or liguidation, whether voluntarily,
or involuntarily, or by operation of law, {ii} the revocation of
the license or decertification of Operator, which revocation or
decertification arises from an act of Manager,» or (iii) the
termination of, or an Event of Default under the Lease.

{b) Within ten days after the end of the Teim of this
Agreement, {or the termination of this Agreement as s¢b forth in
paragraph 7{a) herecf) Manager shall forward to Operatcr, 'all of
the books, records, documents and other materials whichn Managesr has
held, used, compiled, prepared, assembled or otherwise has in its
possession in connection with the Premises, the Pacility, Operator,
or the performance of Manager’s duties under this Agreement.

8. Binding Bffect. Each of the respective provisions of
this Agreement shall be binding upon and shall inure to the benefit
of each of the parties and their regpective legal representatives,
heirs, successors, assigns, partners, shareholders, directors,
members, managers, officers, employees and agents.

1 3Y2OTA6
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9. Compensation. Operator shall jointly and severally be
responsible for paying, and shall pay to Manager the amounts set
forth on Schedule 9 of this Agreement during each calendar month
during the Term of this Agreement, said sums to be payable within
fifteen (15) days after the end of each calendar month..

10. Reimbursement for Costs., Manager shall be entitled to
reimbursement for Manager’s reasonable expenses incurred in the
performance of its duties hereunder. Operator acknowledges that
Manager may, Irom time to time, be obligated to pay sums of money
to outside personnel and consultants who may perform services on
behalf ¢f Operator at Manager’s direction. Operator dces hereby
agree that it will reimburse Manager for the sums it expends for
such oucside personnel and consultants in the same manner as it
reimburses lenager for any cther reasonable costs which Manager may
expend on belalf of Operacor.

11. Insurance. Operator shall add Manager as an additicnal
insured on all policies of insurance maintained by Operator in
connection with the-zacility or the Premises, except casualty loss
policies covering tangible property of Operater. All of such

policies shall be undexwsitten by such insurers and contain such

coverages and limits of coverage as shall be approved by Manager.

12. Ipdemnification. (a). ianager agrees at all times and at
its own expense to indemnify and hold harmless Operator and
Operator’s Lessor, their legdl . representatives, successors,
assigns, partners, from and against and in respect of any and all
charges, claims, demands, causes c<f action, inquiries, losses,
judgments, decrees, damages, penalties, liabilities, obligations,
costs and expenses of every kind and nature, whether or not
groundless, including, without limitation, ~attorneys’ £fees and
court costs, by reason of, based upon, relating to, in connection
with or arising out of (i) any breach, violatiou our non-performance
of any obligation of Manager hereunder or (ii) any action which
Manager has taken or any contract which Manager has executed on
behalf of Operator which is found to be outside the scope of ihe
duties of Manager under this Agreement and for whick ‘@ claim is
made against Operator.

(k) Operator agree at all times and at their own expense to
indemnify and hold harmless Manager, its legal representatives,
heirs, successors, assigns, managers, members, officers, employees,
agents and attorneys from an against and in respect cf any and all
charges, claims, demands, causes of action, inquiries, losses,
judgments, decrees, damages, penalties, liabilities, obligations,
costs and expenses of every kind and nature, whether or not
groundless, including, without limitation, attorneys’ fees and
court costs, by reason of, based upon, relating to, in connection
with or arising out of any performance of Manager’s duties
hereunder, including, but not limited to, (i) any breach of any
legal obligation to any person to whom servies are to be provided

-6 -

.
»

LIV2OTON




UNOFFICIAL COPY




UNOFFICIAL COPY

by the manadatory ethical or professional standard, so long as such

performance of Manager's duties hereunder is within the scope of

such duties under this Agreement and is otherwise performed in
accordance with the terms and conditions of this Agreement,
including, but not limited to, Sections 2, 3 and 4 hereof. 1In
connection with the indemnification given in this sub-paragraph
12(b) Manager acknowledges and agrees that the indemnification
given hereby is suberdinate to the obligations of Borrower under
the Loan Documents and Master Lease. :

13. Attorneys’ Fees. If an action shall be brought to
recover any compensation or reimbursement due under this Agreement,
for or ar. account of any breach of this Agreement or to enforce or
interprei any of the terms, covenants or conditions of this
hgreement. .the prevailing party shall be entitled to receive
reascnable a2itorneys’ fees from the other party.

24. Waivey. The waiver by Operator or Manager of any breach
of any term, ccvenant or condition of this Agreement shall not be
deemed to be a waivir of any prior or subsequent breach of such
term, covenant or condition or of any breach of any other term,
covenant or conditicn »f this Agreement,

15. Notices. All nolives given hereunder shall be in writing
and shall be deemed to have Leen given when delivered personally or
deposited in the United States mail, postage prepaid, cerified or
registered, return receipt requcsied, addressed as follows:

If to Operator: Avenue Care Center, Inc.
4505 south Drexel
Chicago, Illingis

If to Manager: CarePlus Management, Inc.
5940 West Touhy Avenue
Suite 350

Niles, Illinois 60714

or such other address which any party designates to thz other by
written notice given in the manner stated above.

16. Severability. In the event any court, administraive
agency or other governmental entity with jurisdiction and authority
to interpret this Agreement or any portion hereof or to ctherwise
control any performance hereunder determines that any term or

combination of terms is invalid or unenforceable, such term or

texms shall be construed in such a way as to accomplish the
apparent purpose of such term or terms and this Agreement to the
greatest extent possible. If, notwithstanding the intentions and
directions of the parties hereto which are set forth herein, any
such court, administrative agency or other governmental ertity
finds any term or combination of terms to be invalid or

-7 -
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unenforceable under applicable law, such determination shall not
affect, impair or render invalid or unenforceable the remainder of
this Agreement nor any other clause, phrase, provision or portion
hereof.

+ 7 B+ T

17. @Governing Law. This Agreement shall be governed by and
contrued and enforced in accordance with the laws of the State of
Illineis.

Bt i S

S

18. Entire Agreement. This Agreement constitutes the entire
agreement between the parties and may not be amended or modified
except by .an instrument in writing signed by all of the parties to
this Agreement.

-
»

19. pPiopouns and Headings. As used herein, all pronouns
shall include *he masculine, feminine, neuter, singular and plural
thereoi wherever the context and facts reguire such construction.
The headings, ticles and subtitles herein are inserted for
convenience of rererence only and are not t¢ be construed as part
¢f this Agreement or 2$7in any way defining, limiting or amplifying
its provisions.

2I 2919t

20. Prior Defenses . or Offsets of Manager. Manager
acknowledges and agrees thak /it does not have any defenses or
offsets to its obligations under this Managewent Agreement or any
claim or right against Operator or Operator's Lessor, except for
claims or rights accruing under tiis Management Agreement after the

date hereof.

21. Further Actions. The partieg lereto agree to take sguch
additional actions and execute, file ¢x record any and all such
additional documents or instruments as may be necessary or
desirable in order to carry out the intents snd purposes of this
Agreement.

22. Amendment and Restatement. This Amended and Restated
Management Agreement is solely intended teo and suall amend and
restate in its entirety that certain Management Agreenen. dated as
of November 17, 1995 by and between Lessor and Lessse (the
“Original Management Agreement”). Nothing in this Ameided and
Restated Management Agreement shall impair any Lien which Lender
ever had, new hag, or may hereafter have on any propercy of
Operator of any of the Facilities including, without limitation,
the Collateral.
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it IN WITNESS WHEREOF, the parties hereto have executed this
1 Agreement as of the date first abkove written.
]
i MANAGER :
5» CarePlus  Management, Inc., an
M

Illinois corporatyn’

.

Its: Webined

fé:
OPE H q
RATO K
Avenue Care Center, Inc., an %
Illinois corporaﬁfﬁn/_ o

it - P

C: \ROTHNER\MGMT\AVENUEZ . MGM




UNOFFICIAL COPY




UNFFICIAL COPY

Schedule 9

Name of Manager

Managexr Fee

CarePlus Management, Inc. $24,000 pér'moﬁth
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SCHEDULE D

Schedule 1 to the Original Mortgage is hereby amended as follows:

1 The definition of "Agreement” is hereby deleted and replaced in its entirety with
the following:

"Agreement" means that certain Amended and Restated [.oan Agreement by and
among Secured Party, Lender and certain other parties thereto, together with any
garantees, supplements, amendments, modifications, extensions, and renewals of

the seme.

2. The words "or the Operator” in subsection (x) of the definition of “Facility Rents"
are hereby deletec.

LEVHOTI6

3. The following definition of “Lender” is hereby added following the definition of
"Leases".

"Lender” means Nomura AseétCapital Corporation, together with its successors
and assigns.

4. The definition of "Loan" is hereby delet=d and replaced in its entirety with the
following:

"] oan" means that certain foan to be made by Lendér to the Secured Party and
other certain parties pursuant to the Agreement.

5. The definition of "Master Lease" is hereby deleted and repiace2-in its entirety with
the following:

"Master Lease" means, with respect to the Facility, the Lease between Debtor and
the Secured Party for the lease of all or a part of the Facility, together w:th any
guarantees, supplements, amendments, modifications, extensions, and renewals of
the same, and all additional remainders, reversions, and other rights and estates

appurtenant thereto.

6.  The definition of "Operator" is hereby deleted in its entirety.

7. The definition of "Permitted Investments” is hereby deleted and replaced in its







entirety with the following:

"Permitted Investments” means any one or more of the following obligations or
securities:

(a) obligations of, ar obligations fully guaranteed as
to payment of principal and interest by, (x} the United States or any
agency or instrumentality thereof provided such obligations are .,
backed by the full faith and credit of the United States of America
including, without limitation, obligations of: the U.S. Treasury (all
direct or fully guaranteed obligations), the Farmers Home '
Administeation (certificates of beneficial ownership), the General
Services Administration (participation certificates), the U.S,
Maritime Administration (guaranteed Title XI financing), the Small
Business Administration {guaranteed participation certificates and
guaranteed pool certificates), the U.S. Department of Housing and
Urban Development (local authority bonds) and the Washington
Miciropolitan Area Transit Authority (guaranteed transit bonds);
provided, however, that the investments described in this clause must
(i) have a-predetermined fixed dollar of principal due at maturity
that cannot va'y.or change, (i) if rated by Standard & Poor’s Rating
Services, must'Tot have an "r" highlighter affixed to their rating, (iii)
if such investment; have a variable rate of interest, such interest rate
must be tied to a smgie interest rate index plus a fixed spread (if
any) and must move prapastionately with that index, and (iv) such
investments must not be subjet to liquidation prior to their

maturity;

<EE29T96

(b) Federa) Housing Administration debentures;

(c} obligations of the folizwing United States
government sponsored agencies: Federal Home Loan Mortgage
Corp. (debt obligations), the Farm Credit Systeru (consolidated
systemwide bonds and notes), the Federal Home Louv Banks
(consolidated debt ubligations), the Federal Nationai Minrtgage
Association (debt obligations), the Student Loan Marketing
Association {(debt obligaticns), the Financing Corp. (debt
obligations). and the Resolution Funding Corp. (debt obligations);
provided, howeves, that the investments described in this clause must
(i) have a predetermined fixed dollar of principal due at maturity '
that cannot vary or change, (ii) if rated by Standard & Poor’s Rating
Services, must not have an "r" highlighter affixed to their rating, (iii)
if such investments have a variable rate of interest, such interest rate
must be tied to a single interest rate index plus a fixed spread (if
any) and must move proportionately with that index, and (iv) such
investments must not be subject to liquidation prior to their
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maturity;

4 “h--« .

{3

(d) federal funds, unsecured certificates of deposit,
time deposits, bankers’ acceptances and repurchase agreements of
any bank, the short term obligations of which are rated in the
highest sbort term rating category by the Rating Agencies; provided,
however, that the investments described in this clause must (i) have
a predetermined fixed dollar of principal due at maturity that cannot
vary or change, (ii) if rated by Standard & Poor’s Rating Services,
must not have an "r* highlighter affixed to their rating, (jii) if such
investments have a variable rate of interest, such interest rate must
be tied to a single interest rate index plus a fixed spread (if any) and
must move proportionately with that index, and (iv) such
investments must not be liquidated prior to their maturity;

B 1B

»
»

(e) fully Federal Deposit Insurance Corporation-
insured demand and time deposits in or certificates of deposit of, or
bankers’ acceptances issued by, any bank or trust company, savings
and toan assaciation or savings bank; provided, however, that the
invest/nents described in this clause must (i) have a predetermined
fixed dol'ar of principa! due at maturity that cannot vary or change,
(ii) if rated by Standard & Poor’s Rating Services, must not have an
"r" highlighter affixed to their rating, (iif} if such investments have a
variable rate of irterest, such interest rate must be tied to a single
interest rate index plus'a fixed spread (if any) and must move
proportionately with that/index, and (iv) such investments must not )
be subject to liquidation priorto their maturity, :

LEP2919t

3) debt obligations rated by the Rating Agencies in

their highest long-term unsecured i2{ing category; provided,
however, that the investments described in this clause must (i) have
a predetermined fixed dollar of principal Ju¢ at maturity that cannot
vary or change, (ii) if rated by Standard & Poor’s Rating Services,
must not have an " highlighter affixed to their rat'ng, (iif) if such
investments have a variable rate of interest, such 1nwrost rate must
be tied to-a single interest rate index plus a fixed sprésd (if any) and
must move proporticnately with that index, and (iv) such
investments must not be subject to liquidation prior to their

maturity; :

(g) commercial paper (including both non-interest-
bearing discount obligations and interest-bearing obligations payable
on demand or on a specified date not more than one year after the
date of issuance thereof) that is rated by the Rating Agencies in
their highest short-term unsecured debt rating; provided, however,
that the investments described in this clause must (i) have a
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{ predetermined fixed dollar of principal due at maturity that cannot
i vary or change, (ii) if ratcd by Standard & Poor’s Rating Services,
a must not have an "7 highlighter affixed to their rating, (iif) if such
;{ investments have a variable rate of interest, such interest rate must
ﬁ be tied to a single iaterest rate index plus a fixed spread (if any) and
i must move proportionately with that index, and (iv) such
' investrnents must not be subject to liquidation prior to their

maturity;

(h) any other demand, money market or time

depusit, or any other obligation, security or investment, that before

the Securitization Closing Date may be acceptable to the Lender (as
evidenced in writing) and, after the Securitization Closing Date, (A)
the Rating Agencies have confirmed in writing would not result in a

downgrade, withdrawal or qualification of the then-applicable ratings -

astigned to the securities issued in a Securitization and {B) such S i

investment qualifies as a "cash flow investment" under Code Section o
860(5)(2)(6); e

wd |
provided, however, that po obligation or security shall be a Permitted Investment ”':;

if (%) the right to receive principal and interest payments derived from the

underlying investment provices a yield to maturity in excess of 120% of the yield
to maturity at par of such underlvisg investment, or (¥) such investments have a :
maturity in excess of one year. E

8 The definition of "Rating Agencies" is hereby deletad and replaced in its entirety
with the following:

"Rating Agencies" means Fitch Investors Service, Inc., Moody’s Investors Service,
Inc., Duff & Phelps Credit Rating Co. and Standard & Poor’s Ratings Services, or
any successor thereto, and any other nationally recognized siatistical rating
organization which may hereafter be engaged by Lender or ity devignees.

9. The definition of "Securitization" is hereby deleted and replaced in its entirety with
the following: '

"Securitization" means a transaction or series of transactions pursuant to which the

Lender may securitize the Loan or portions thereof through the issuance of
securities, which may be rated by the Rating Agencies.
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