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; MORTGAGR
S AND BRCURITY

J. AGREEMENT WITH
L) ASBIGMMENT OF RENTH

- THIS MORTGAGE AND

1 SECURITY AGREEMENT WITH
ASSIGNMENT OF RENTS
{"Mortgage®) dated as of
February 2, 1996 from 11
EAST ADAMS L.L.C., an
Illincle limited
liability company, {the
“Mortgagor”\ which has a mailing address of c/o Marc Realty, 223
West Jackann Boulevard, Chicago, Illinois 60606, Attention:
Laurence H. wniner, BANK ONE, CHICAGO, N.A., with its office at 111
North Canal Strze*, Suite 1500, Chicago, Illinois 60606, Attention:
Commercial Real /Fstate Division (hereinafter referred to as
*Mortgagee") .
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WHEREAS, Mortgagor and Oak. Leaves Limited Partnership, an

Illinois limited partnership (*Cak Leaves") have executed and
delivered to Mortgagee a Revolving Credit Promissory Note oif even
date herewith payable to Mortgagee in the principal amount of
$4,000,000.00 {such note and any and x'l extensions and renewals
thereof, amendments thereto and substitutions or replacements
therefor is referred to herein as the *Neio!) pursuant to which
Mortgagor and Oak Leaves promise to pay such principal sum (or so
much thereof as may be outstanding at the uwaturity thereof) on
Octobar 15, 1998, together with interest «on the balance of
principal from time to time outstanding and unpaid thereon at the
rate and at the times specified in the Note.

WHEREAS, the indebtedness evidenced by the Puta is a
"revolving credit loan® as such term is used in Sectioin 205 ILCS

5/54.
ap 16207

This Instrument Prapared By Parmanent Index Nos.:
and After Recording Return to:
Scott M. Lapins See Exhibit "a"
Killer, Shakman, Hamilton,

Kurtzon & Schlifke Addresses of Property:
208 South LaSalle Street
Suite 1100 11 East Adams

Chicago, Illinois 60604 Chicago, Illinocis
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WHEREAS, the Note has been issued under and subject to the
provisions of a Loan Agreement bearing even date herewith between
Mortgagor, Oak Leaves and Mortgagee (such Loan Agreament being
hereinafter referred to as the "Loan Agreement”) and the Note bears
interest at a variable rate,

NOW, THEREFORE, to secure (i) the payment when and as due and
payable of the principal of and interest on the Note or so much
thereof as may be advanced from time to time under and pursuant to
the Loan Agreement, (ii) the payment of all other indebtedness
which this Mortgage by its terms secures, {iii) the performance and
observance of the covenants and agreements contained in this
Mortgsgye  the Mortgage and Security Agreement with Assignment of
Rents frup Oak Leaves to Mortgagee, (the "1140 Mortgage™) the Loan
Agreement.. the Note and any other inatrument or document securing
the Note, (24} of such indabtedness, obligations and liabilities
identified in (1), (ii) and (iii)} above being hereinafter referred
to as the "indedivdness hereby secured"), the Mortgagor does hereby
grant, sell, ccriey, mortgage and assign unto the Mortgagee, its
successors and asficr2 and does hereby grant to Mortgagee, its
successors and assigns 2 security intereat in all and singular the
proparties, rights, inlierasts and privileges described in Granting
Clauses I, IXI, III, IV, 'V, VI and VII below all ¢of same being
collectively referred to harein as the "Mortgaged Premises":

GRANTING CLAUSE I

That certain real estate lyliy and being in the County of Cook
and State of Illinois, more particuizrly described in Exhihit "a®
attached hereto and made a part herect. F '1"5';; 9’ ﬁﬁﬁﬂ 955‘1 Sy 141383480
P&~

s CDOK CBUNTY RECORDER 1ez0va

All buildings and improvements of every J.ind and description
herstofore or hereafter erected or placed on the ~reoperty described
in Granting Clause I and all materialas intended fox construction,
reconstruction, alteration and repair of the b:lldings and
improvements now or hereafter erected thereon, 11l _of which
materials shall be deemed to be included within the premises
immediataly upon the delivery thereof to the such real es’izite, and;
all fixtures, machinery, apparatus, equipment, fittino and
articles of personal property of every kind and nature whaisoever
now or hereafter attached to or contained in or used in connection
with said real estate and the buildings and improvemente now or
hereafter located thereon and the operation, maintenance and
protecticn thereof, including but not limited to, all machinery,
motors, fittings, radiators, awnings, shades, screens, all gas,
coal, steam, electric, oll and other heating, couking, power and
lighting apparatus and fixtures, all fire prevention and
extinguishing equipment and apparatus, all cooling and ventilating
apparatus and systems, all plumbing, incinerating, sprinkler
aquipment and fixtures, all elevators and escalators, all
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communication and aelectronic monitoring egquipment, all window and
structural cleaniny rigs and all other machinery and other
equipment of every nature and fixtures and appurtenances thereto
and all items of furniture, appliances, draperies, carpets, other
furnishings, equipment and personal property used or useful in the
operation. maintenance and protection of the said real estate and
the buildings and improvements now or hereafter locatad thereon and
all renewals or replacements thereof or articles in substitution
therefor, whether or not the same are or shall be attached to said
buildings or improvements in any manner; it being mutually agreed,
intended and declared that all the aforesaid property shall, so far
as pernitted by law, be deemed to form a part and parcel of the
real escats and for the purpose of this Mortgage to be real estate
and coversd by this Mortgage; and as to the balance of the property
aforesaid, Lhis Mortgage is hereby deemed to be as well a Security
Agreement vadar the provisions of the Uniform Commercial Code for
the purpose ol creating hereby a security interest in sgaid
property, whicn is hereby granted by Mortgagor as debtor to
Mortgagee as serured party, securing the indebtedness hereby
secured. The addsesses of Mortgagor (debtor} and Mortgagee
(secured party) appes: at the beginning hereof.

Sfai'TING CLAUSE III

All right, title and interest of Mortgagor how owned or
hereafter acqguired in and to 2ll and singular the estates,
tanements. hereditaments, privileges, easements, licenses,
franchises, appurtenances and royz)ties, mineral, ocil and water
rights belonging or in any wise "zppertaining to the property
described in the preceding Granting Clawuae I and the buildings and
lmprovements now or hereafter located b2ceon and the reversions,
rents, lssues, ravenues and profits thereof, including all intersst
of Mortgagor in all rents, issues and profitc of the aforsmentioned
property and all rents, issues, profits, revanues, royalties,
bonuses, rights and benefita due, payable or ac ruing (including
all depoeits of wmoney am advance rent or for secu:ity)} under any
and all leases and renewals thereof or under any r~ontracts or
options for the sale of all or any part of said property (including
during any period allowed by law for the redemptica of said
property after any foreclosure or cther sale), together with the
right, but not the obligation, to cellect, receive and recsioh for
all such rents and other sums and apply them to the indsbtadness
hereby secured and to demand, sue for and recover tlie same when due
or payable; provided that the assignments made hereby shall not
impair or dilminish the obligations of Mortgagor under the
provisions of such leases or other agreements nor shall such
obligations be imposed upon Mortgagee. By acceptance of this
Mortgage, Mortgagee agrees that until an Event of Default (as
hereinafter defined) shall occur giving Mortgagee the right to
foreclose this Mortgage, Mortgagor may collect, receive (but not
more than 30 days in advance) and enjoy such rents.
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GRANTING CLAVSE IV

All judgments, awards of damages, settlaments and other
compensation hereafter made resulting from condemnation proceedings
or the taking of the property described in Granting Clauase I or any
part thereof or any building or other improvements now or at any
time hereafter located thereon or any easement or other
appurtenance thereto under the power of eminent domain, or any
similar power or right (including any award from the United States
Government at any time after the ailowance of the claim therefor,
the ascertainment of the amocunt thereof and the issuance of the
warrant for the payment thereof), whether permanent or temporary,
or for sny damage (whether caused by such taking or otherwise)} to
sald prorarty or any part thereof or the improvements thereon or
any part cherwof, or to any rights appurtenant thereto, including
severance »o,d1 consequential damage, and any award for change of
grade of strecets {collectively "Condemnation Awards").

GRANTING CLAURE V

All property und rights, if any, which are by the express
provisions of this ingtrument required to he subjected to the lien
hereof and any additional property and rights that may from time to
time hereafter by installation or writing of any kind, be subjected
to the lien hereof.

GRANTING CLAUSE VI

All rights in and to common areas and access roads on adjacent
propertias heretofore or hereafter granted to Mortgagor and any
after-acquired title or reversion in anc to the bads of any ways,
roads, streets, avenues and alleys adjoi:ning the property described
in Granting Clause I or any part thersof.

GRANTING CLAVSE VIL

All of the Mortgagor’s “general intangibles" (as defined in
the Uniform Commercisl Code) now owned or hereafter acguired and
related to the Mortgaged Prenises, including, without limitation,
all right, title and interest of the Mortgagor in and to: (i} all
agresnsnts, leases, licenses and contracts to which the Mortgagor
are or may become a party relating to the Mortgaged Prem'.cus or
improvements thereon; (ii) all obligations or indebtedness owing to
the Mortgagor (other than accounts) or cther rights to rsceive
paymente of money from whatever source arising relating to the
Mortgaged Premises; (iii) all tax refunds and tax refund claims;
(iv) all intellectual property; and (v) all choses in action and
causes of actlon.

All of Mortgagor’s "accounts™ (as defined in the Uniform
Commarcial Code) now owned or hereafter created or acquired as
relates to the Mortgaged Premises, including, without limitation,
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all of the following now owned or hereafter created or acquired by
the Mortgagor: (1) accounts receivable, contract rights, book
debts, notes, drafts, and other obligations or indebtedness owing
to the Mortgagor arising from the sale, lease or exchange of goods
or other property and/or the performance of servicas, (ii) the
Mortgagor’s rights in, to and under all purchase orders for goods,
sarvices or other property, (iil) the Mortgagor’s rights to any
goods, services or other property represented by any of the
foregoing, (iv} monies due to or to become due the Mortgagor under
all contracts for the sale, lease or exchange of goods or other
property and/or the performance of services including the right to
payment of any interest or finance chargas in respect thereto
(whether or not yet earned by performance on the part of the
Mortgayoar), (v) uncertificated securities, and (vi) proceeds of any
of the foragoing and all collateral security and guaranties of any
kind given by any person or entity with respect to any of the
foregoing. All warrantiee, guarantees, permits and licanses
received by the Mortgagor in respect to the Mortgaged Premises.

TO HAVE AND 70 HOLD the Mortgaged Pramises and the properties,
rights and privileges hereby granted, bargained, sold, conveyed,
mortgaged, pledged a:id =zssigned, and in which a security interest
is granted, unto Mortgagee, its successors and assigns, forever;
provided, however, that this instrument is upon the express
condition that if the principul of and interast on the Note shall
be paid in full apd all other indebtedness hereby sacured shall be
fully paid and performed and ahy commitment to advance funds
contained in the Loan Agreement-ziall hava been terminated, then
this instrument and the estate aod rights hereby granted shall
cease, deternmine and be void and this instrument shall be released
by Mortgagee upon the written requesr and at the expense of
Mortgagor, otherwiss to remain in full Zorce and effeact.

Mortgagoer hereby covenants and agreee with Mortgagee as
follows:

1. Payment of the Indebtedness. The indebtedness heraby
secured will be promptly paid as and when the same wacomes due.
The terms and conditions of the Note are incorporatesi herein by
raferance.

2. Representation of Title and Further Assuccnces.
Mortgagor will sxecute and deliver such further instruments and do
such further acts as may be reasonably necessary or proper to carry
out more effectively the purposze of this instrument and, without
limiting the foregoing, to make subject to the lien hereof any
proparty agreed to be subjected hereto or covered by tha Granting
Clauses horeof or intended so to be. At the time of delivery of
these presents, Mortgagor is well seized of an indefeaszible estate
in fee eimple in that portion of the Mortgaged Premises which
constitutes real proparty and which is ildentified on Exhibit "A"
subject only to the matters set forth in Exhibit "B" attached

—5-




UNOFFICIAL COPY




UNOFFICIAL COPY

hereto and hereby made a part hereof (the "Permitted Exceptions"),
and Mortgagor has good right, full power and lawful authority to
convey, mortgage and croate a security interest in the same, in the
manner and form afaresald; except as set forth in Exhibit "B®
hereto, the Mortgaged Premises are free and clear of all lliens,
charges, easements, covenants, conditions, restrictions and
encumbrances whatsoever, Iincluding the personal property and
fixtures, security agreements, conditional sales contracts and
anything o a similar nature, and the Mortgagor shall and will
forevar defend tha title to the Mortgaged Premises against the
claims of all persons whomsoever.

3./ Intentjonally Omitted.

4. (compiiance with Loan Agreement. Mortgagor will abide by
and comply «wi:h and be governed and restricted by all of the terms,
covenanta, pravisions, restrictions and agreements contained in the
Loan Agreement, and in each and every supplement thersto or
amendment thereof! which may at any time or from time to time be
exacuted and deliveced by the partiea thereto or their successors
and assigns,

5. Provisions of Junn Agreement. The proceeds of the Note
are to be disbursed by th& wortgagee in accordance with the terms
contained in the Loan Agresment, the provisions of which are
incorporated herein by reference io the same extent as if fully sect
forth heraein, Mortgagor covenants that any and all monetary
disbursements made in accord wich the Loan Agreement shall
constitute adequate consideration- tc Mortgagor for the
enforceability of this Mortgage and tnz iote, and that all advances
and indebtednsass arising and accruing uanzr the Loan Agresment from
time to time, whether or not the total awmcunt thereof may exceed
the facea amount of the Note, shall be securad by this Mortgage;
provided, however, that the total indebtednees secured by the Nota
and any other document or instrument now or ‘hureafter given as
security for the indebtednass hereby mscured shall mot in any event
excaed $8,000,000,00. Upon the occurrence of an Srent of Default
undear the Loan Agreement, the Mortgagee may (but need not)declare
the entire principal indebtednass and interest theren» due and
payable and pursue all other remedies conferred upon Mcr’oagee by
this Mortgages or by law upon a default. All monies so ‘aypanded
shall be 80 much additional indebtedness secured by this Mortgage
and shall be payable on demand with interest at the Default
Interest Rate (as defined in the Note)., Mortgagea may axercise
seither or both of the aforesaild remedies, The provisions, rights,
powers and remedies contained in the Loan Agreement are in addition
to, and not in substitution for, those contained herein.

6, Paynent of Taxea. Mortgagor shall pay before any penalty
attaches all general taxes and all special taxes, special

assessnents, water, drainage and sewer charges and all other
charges, of any kind whatsoevar, ordinary or extraordinary, which
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may be levied, assessed, lmposed or charged on or against the
Mortgaged Premisaes or any part thereof and which, if unpaijd, might
by law become a lien or charge upon the Mortgaged Premises or any
part thereof, and shall exhibit to Mortgagee official receipts
evidencing such payments, except that, unless and until
foreclosure, distraint, sale or other similar proceedings shall
have been commenced, no such charge or claim need be paid if being
contested (excapt to the extent any full or partial payment shall
ba required by law), after notice to Mortgagee, by appropriate
proceedings which shall operate to prevent the collection thereof
or the sale or forfeiture of the Mortgaged Premises or any part
thereof to satisfy the same, conducted in good faith and with due
diligeris and if Mortgagor shall have furnishsd such security, if
any, as _may be required in the proceedings or required by
Mortgagee’s title insurer to insure over the lien of such taxes.

7. Pava

. ¥or:gagor agrees that if any tax, assessment or
imposition upon‘tihis Mortgage or the indebtedness hereby secured or
the Note or the intzrest of Mortgagee in the Mortgaged Premises or
upon Mortgagee by -cuason of any of the foregeoing (including,
without limitatien, corporate privilege, franchise and exciss
taxes, but excepting therzfrom any income tax on interest payments
on the principal portion «f the indebtedness hereby secured imposed
by the United States or any #tate) is levied, assessed or charged,
then, unless all such taxes &ie2 paid by Mortgagor to, for or on
beshalf of Mortgagee as they becoma due and payable (which Mortgagor
agrees to do upoen demand of Mortqarjee, to the extent permitted by
law), or Mortgagee is reimbursed for any such sum advanced by
Mortgagea, all sums hereby secured snall become immediately due and
payable, at the option of Mortgagee upo thirty (30) dayas’ notice
to Mortgagor, notwithatanding anything cortained herein or in any
law herstofore or hereafter enacted, inciuding any provision
theraof forbidding Mortgagor from waking  any such payment.
Mortgagor agrees to provide to Mortgagee, upon rvequest, official
raceipts showing payment of all taxes and charyds which Mortgagor
is required to pay hersunder.

8. Tax Deposgitgs., Mortgagor covenants and agrecss on deposit
with Mortgagee, on the fifteenth day of each month commericing March
15, 1996, until the indebtedness secured by this Mortgage ia fully
paid, a sum equal to one-twelfth (1/i2th} of the annual tsxus and
assessments (general and special) on the Mortgaged Premises. If
prior deposits are insufficient, Mortgagor shall deposit with
Mortgagee an amount of money which, together with the aggregate of
the monthly deposits made or to be made pursuant to the preceding
sentence as of one (1) month prior to the date on which the total
annual taxes and assessments due and payable, shall be sufficiant
to pay in full the total annual taxes and assessments estimated by
Mortgagee to becoms due and payable with respect to the Mortgaged
Prenises. Such deposits are to be held in an interest-bearing
account and are to be used for the payment of taxes and assessments
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(general and special) on the Mortgaged Premises next due and
payable when they bacome due. Mortgagee may, at its option, itself
pay such taxes and assessnents when the sams become due and payable
{upon submisesion of appropriate bills therefor from Mortgagor) or
shall reslease sufficient funds to Mortgagor for payment of such
taxes and assessmpents. If the funds so deposited are insufficient
to pay any such taxes and assesaments (general or special) due and
payable, Mortgagor shall within ten (10) days after raeceipt of
dexand therefor, deposit additional funds as may be necessary to
pay such taxes and assessments (general and special) in full, If
the funds so deposited exceed the amount required to pay such taxes
and assessments (general and aspecial) for any year, the excess
shall Frx applied on a subsaguent deposit or deposits, Such
deposics need not be kept separate and apart from any other funds

of Mortgacae.

9. dssisagea’s Interest In and Use of Depogitg. Upon the
occurrence ot ~zn Event of Default under this Mortgage, the Note,
the Loan Agreexant or any other document securing the Note, the
Mortgagee may at its option, without being required so to do, apply
any monies at the tiu. on deposit pursuant to Section 8 hereof to
the performance of anv of Mortgagor's obligations hersunder or
under the Note or Loan 2greement, in asuch order and manner as
Mortgages may elect. When ¢he indebtedness sacured hereby has been
fully paid, any remaining dzposits shall be paid to Mortgagor.
Such deposits are hereby pledged as additional security for the
indebtedness hersunder and ¢hall be irrevocsbly applied by
Mortgagee for the purposes for wrich made hereunder and shall not
be subject to the direction or cuntrol of Mortgagor; provided,
however, that Mortgagee shall not Le liable for any failure to
apply to the payment of taxes, assesexents and insurance premiums
any amount so deposited unless Mortgagor, while not in default
hersunder, shall have reguested Mortgages -in writing to make
application of such funde to the payment «f which they were
deposited, accompanied by the bills for such taver, assessments and
insurance premiums. Mortgagee shall not be lialle for any act or
omission taken in good faith or pursuant to the instruction of any

party.

10. Recordation and Payment of Taxes and Expenses Iucident
Theretq. Mortgagor will cause this Mortgage, all iortgages
supplemental hereto and any financing statement or other notices of
a seacurity interest required by Mortgagee at all times to be kept,
recorded and filed at its own expense in such manner and in such
piaces as way be required by law for the recording and filing or
for the reracording and refiling of a mortgage, security intesrest,
assignment or other lien or charge upon the Mortgaged Fremises, or
any part thereof, in order fully te preserve and protect the rights
of Mortgagee hereunder, and, without 1limiting the foregoing,
Mortgagor will pay or reimburse Mortgages for the payment of any

and all taxes, fees or other charges incurred in connection with

any such recordation or re~recordation, including any documentary
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stamp tax or tax imposed upon the privilege of having this
instrument or any instrument issued pursuant hereto recorded.

11. Insurance. Mortgagor will, at their expense, maintain
insurance in accordance with the requirements of the Loan
Agreement. The proceeds of such insurance shall be applied as
provided in Section 12 herecf. In the event of foreclosura,
Mortgagor authorizes and empowers Mortgagee to effect insurance
upon the Mortgaged Premimes in the amounte aforesaid, for & period
covering the time of redemption from foreclosurs sala provided by
law, and if necessary therefor, toc cancel any or all existing
insurance policies.

12+ Lamage to and Destruction of the Improvements.

(8) Wetice. In the case of any material damage to or
destructionof any improvements which are or will be constructed on
the Mortgaged Premises or any part thereof, Mortgagor shall
promptly give notice thersof to Mortgagee generally describing the
nature and extent of such damage or destruction., Material damage
shall mean damages n excess of $100,000.00.

(b) Restoration. | Upon the occurrence of any damage to or
destruction of any improvesents on the Mortgaged Premises, provided
Mortgagee permits the procecdns of insurance o be used for repairs,
Mortgagor shall cause same tc Le restored, replaced or rebuilt as
nearly as possible to their /value, condition and character
immediately prior to such damage or deatruction. Such restoration,
replacement or rebuilding shall be «’fectad promptly and Mortgagor
ghall notify the Mortgagee if it appuara that much rastoration,
replacement or rebuilding may unduly Jdelay completion of such
improvements. Any amounts required fzr repairs in excess of
insurance proceeds shall be paid by Mortgajor.

(c) Application of Insurance Proceeds. Net inasurance
proceeds received by the Mortgagee under the pravisions of this
Mortgage or any instrument supplemental hereto cor thereto or any
policy or policies of insurance covering any imprcverants on the
Mortgaged Premises or any part thereof shall ba appllied by the
Mortgagee at its option as and for a prapayment on ihe Note
(whether or not the same {8 then due or otherwise aduguately
secursd) or shall be disbursed for restoration of such improvonents
(in which event the Mortgagee shall not be obligated to supervise
restoration work nor shall the amount so released or used be deemed
a payment of the indebtedness evidenced by the Nota). If Mortgagee
elacts to permit the use of insurance proceeds to restore such
improvements it may do all necessary acts to accomplish that
purpose including using funds depositsd by Mortgagor with it for
any purpose and advancing additional funds, all such additional
funds to conatitute part of the indebtedness secured by the
Mortgage. Notwithstanding the foregeing provisions Mortgagee
agrees that net insurance proceeds shall ba made available for the

ug-l




UNOFFICIAL COPY




restoration of the portion of the Mortgaged Premises damaged or
destroyed if written application for such use is made within thirty
(3C) days after receipt of such proceeds and the following
conditions are satisfied: (i) no Event of Default, or event which
if uncured within any applicable cura period, would constitute an
Event of Default, shall have occurred or be continuing (and if such
an event shall occur during restoration Mortgagee may, at its
election, apply any insurance proceeds then remzining in its hands
to the reduction of the indebtedness evidenced by the Note and the
other indebtedness hereby secured), (ii) if the cost of repairs
exceeds $100,000,00, Mortgagor shall have submitted to Mortgagee
plans and specifications for the restoration which shall be
satisfaccory to it in Mortgagee’s reasonable judgment, (iii)
Mortgagor ahall have submitted to Mortgages evidence satiasfactory
to Mortgarjen (including, at Mortgagee’s election, fixed price
contracts w'th good and responsible contractors and matsrialmen
covering all work and materials necessary tc complete restoration),
that the cost (o complete restoration is not in excess of the
amount of insuran:z proceeds available for restoration, or, if a
deficiency shall exja%t, Mortgagor shall have depcsited the amount
of such deficilency with Mortgagee, (iv) Mortgagor shall have
obtainad a waiver of tlie right of subrogation from any insurer
under such policies of insurance; (v) in Mortgagee’s judgment, all
reatoration can be completes prior to the due date of the Note, and
(vi) no more than 25% of tia leases of the Mortgaged Premises
{computed based upon bace rents) are subject to termination as a
result of such casualty. If Mor{gagee elscts to make the insurance
proceeds available to Mertgagor tor the purpose of effecting such
a restoration, or, following an Event of Dafault, elects toc restore
such improvements, any excess of larvrance proceeds above the
apount necessary to complete such restcriation shall be applied as
and for a prepayment on the Note. Any inzuvance proceeds to be
released pursuant to the foregoing provisicns uay at the option of
Mortgagee be disbursed from time to time as resioration progresases
to pay for restoration work completed and ‘n place and such
disbursements shall be disbursed in such manner as Mortgagee may
determine. Mortgagee may iwmpose such further conditions upon the
ralease of insurance proceeds (including the receipt of title
insurance) as are customarily imposed by prudent curarruction
lenders to inaure the completion of the restoration work Zres and
clear of all liens or claims for lien. All necessarv and
reasonable title insurance charges and other costs and expunses
paid to or for the account of Mortgages in connection with the
release of such insurance proceeds shall constitute so much
additional indebtedness saecured by this Mortgage to be payable upon
demand and if not paid upon demand shall bear interest at the
Default Interest Rate (as defined in the Note}. Mortgagee may
deduct any such coate and expensas from insurance proceeds at any
time held by Mortgagee. No interest shall be payable to Mortgagor
upen insurance proceeds held by Mortgagee.
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(d) Adjustment of Losg. Mortgagee is hereby authorized and
empowered, at its option, to adjust or compromise any loss of more
than $100,000,00 under any insurance policies covering or relating
to the Mortgaged Preunises and to collect and receive the proceeds
from any such policy or policies. Mortgagor hereby irrevocably
appoints Mortgagee as attorney-in-fact for the purposes set forth
in the preceding sentencas. Each insurance company is hereby
authorized and directed to make payment (i) of 100% of all such
losses cof more than such amount directly to Mortgagea alone and
{ii1) of 100% of all auch losses of such amcunt or less diraectly to
Mortgagor alone, and in no case to Mortgagor and Mortgagee jointly.
After deducting from such insurance proceeds any expenses incurred
by Mortyigea in the collection and settlement theraof, including
without limitation attorneya’ and adjusters’ fees and charges,
Mortgagee shall apply the net proceeds as provided in Section
12(c). Mortijagee shall not ba responsible for any failure to

collect any iunsurance proceeds due under the terms of any policy
regardlass of tnz cause of such failura.

13. Enjpent Duwaln.

(a) Notice. HMortgagor covenants and agrees that Mortgagor
will give Mortgagee immncdinte notice of the actual or threataned
commencement of any procesdings under condemnation or eminent
domain affecting all or urv part of the Mortgaged Premises
including any eassment thereir. or -appurtenance thereof or severance
and change in grade of streets, and will dsliver to Mortgagee
copies of any and all papers served in connection with any such

proceedings.

(b) Apmignment of Claim, Power of A
Any and all awards heretofore or herearter nade or to he made to
the present and all subsequent owneras of the Yortgaged Premises by
any governmental body for taking or affectiny tte whole or any part
of such Mortgaged Premises, the improvementr un the Mortgaged
Premises or any easement therein or appurtenance thereto (including
any award from the United States Government at any time after the
allowance of the claim therefor, the ascertainment «f the amount
thereof and the issuanca of the award for payment tiinracf) ars
hereby assigned by Mortgagor to Mortgagee to the exten’. of the
existing principal balance, interest theracn and other outstanding
charges owed by Mortgagor to Mortgagea and Mortgagor hareby
irrevocably constitutea and appoints Mortgagee its true and lawful
attorney in fact with full power of substitution for it and in its
name, place and stead to collect and recejve the procsads of any
such award granted by virtue of any such taking and to give proper
receipts and acquittance therefor. Mortgagor shall have the right
to participate in any proceedings which determine the award to be

granted,

(¢) Effect of Condempation and Applicatiop of Awards. In the
event that any proceadings are commenced by any governmental body
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or other person to take or otherwise affect the Mortgaged Premises,
the improvements thereon or any easemsnt therein or appurtenance
thereto, Mortgagee may, at its option, apply the proceeds of any
award made in such proceedings as and for a prapayment on the
indebtedness evidenced by the Note, notwithstanding the fact that
sald indebtedness may not then he due and payable or is otherwise
adeguately secured.

14. construction, Repalx, Waste, Etc, Mortgagor covenants
and agrees (i) that no building or other improvement on the
Mortgaged Premises and constituting a part thereof shall be
materially altered, removed or demolished nor shall any fixtures or
applianzas on, in or about such buildings or improvements be
asvered, ramoved, sold or mortgagad, without the consant of
Mortgages’ and in the event of the demolition or destruction in
whole or .. part of any of the fixtures, chattels or articles of
personal proverty covered hereby, the same will be replaced
promptly by eiwilar fixtures, chattels and articles of personal
property at leasc egual in quality and condition to those replaced,
free from any wecvrity interest in or encumbrance therecn or
reservation of title taereto; (ii) to permit, commit or suffer no
waste, impairment or deterioration of the Mortgaged Premises or any
part thereof; (iii) to kesp and maintain said Mortgaged Premises
and svery part thereof in geod repair and condition (ordinary wear
and tsar excepted); (iv) to zffect such repairs as Mortgagee may
reasonably require and from i{.ime to time to make all reedful and
proper replacements and additions uo that said buildings, fixtures,
machinery and appurtenances wili, at all times, be in good and
first class condition, fit and prorer for the respective purposes
for which thay were originally erected or installed; (v) to comply
with all atatutes, orders, requiremente cr decrees relating to saiad
Mortgaged Premises by any Federal, State r> Municipal authority;
{(vi) to observe and comply with all conditicns and requirements
necassary to preserve and extend any and 4l rights, licenses,
parmits (includiag, but not limited to, zoning vzriances, special
exceptions and nonconforming uses), privilegea, franchises and
concessions which are applicable to the Mortgaged Fremises or which
have been granted to or contracted for by any of the Mmortgagor in
connection with any existing or presently contemplateod uze of the
Mortgaged Premises or any part hersof and not to irikiate or
acquiesce in any changes to or terminations of any of the {oragoing
or of zoning claseifications affecting the use to which the
Mortgaged Premises or any part thereof may be put without the prior
written consent of Mortgagee; and (vii) to make no alterations in
or improvements or additions tc the Mortgaged Premises without
Mortgagee’s written permission except as contemplated by the Loan
Agresment or required by governmental authority.

15. Llens and Encumbrances. Mortgagor will not, without the
prior written consent of Mortgagee, diractly or indirectly, create
or auffer to be created, or to remain, and will discharge or
promptly cause to be discharged any mortgage, lien, encumbrance or
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charge on, pledge or conditional sale or other title retention
agreement with respect to the Mortgaged Premises or any part
thereof, whether auperior or subordinate to the lien hereof, except
for this instrument and the lien of all other documents given to
secure the indebtedness hereby secured; provided, however, that
Mortgagor may contest the validity of any mechanic’s lien, charge
or encumbrance (other thar the lien of thia Mortgage or of any
other document securing payment of the Note) upon giving Mortgagee
timely notice of its intention to contest the same and either (a)
maintaining with Mortgagee a deposit of cash or negotiable
securities satisfactory to Mortgagee in an amount sufficient in the
opinion of Mortgagee to pay and discharge or to assure compliance
with ths natter under contest in the event of a final datermination
thereor »dversely to such Mortgagor or (b) obtaining title
insurance coverage over such lien on Mortgagee’s title insurance
policy by eranrsements acceptable to Mortgagee. Mortgagor agrees
to prosecute and contest such lien diligently and by appropriate
lagal proceedirge which will prevent the enforcement of the matter
under contast and will not impair the lien of this Mortgage or
interfere with the wormal conduct of business on the Mortgagead
Premises. On final dispoaition of such contest, any cash or
gecurities in Mortgagre’s possession not required to pay or
discharge or assure complisnce with the matter contested shall be
returned to such Mortgagor without interest.

16. Right of Mortgagee tg paor !
If Mortgagor shall fail to male any payment or perform any act
required to be made or performei hersunder, Mortgagee, without

walving or releasing any obligatior or default, may (but shall be
under no obligation to) at any time ibhureafter upon prior written
notice to Mortgagor and failure of Mortcagor to make such payment
or perform such act within any applicabls cure period provided
herein make such payment or perform such act far the acccount and at
the expense of Mortgagor, and may enter upon tlie Mortgaged Premises
or any part thereof for such purpose and take ‘all such action
thereon as, in the opinion of Mortgagee, may ba necessary or
appropriate therefor. All sums so paid by Mortgaga: and all costs
and expanses (including, without limitation, reaaonabie attorneys’
fees and axpenwses) so incurred, together with interest tpireon from
the date of payment or incurrence at the Default Intezeat Rate,
shall constitute so much additional indebtedness hereby secuiad and
shall be paid by Mortgagor to Mortgagee on demand. Mortgugae in
making any payment authorized under this Section relating to taxes
or assessments may do so according to any bill, statement or
estimate procured from the appropriate public office without
inquiry into the accuracy of such bill, statement or eatimate or
into the validity of any tax assessment, sale, forfaiture, tax lien
or title or claim thereof.

17. After-Acquired Property. Any and all property hereafter
acquired which is of the kind or nature herein provided and related
to the premises deascribed in Granting Clause I hereof, or intended
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to be and become subject to the lien hereof, shall ipsg facto. and
without any further conveyance, assignment or act on the part of
Mortgagor, bacome and ba subject to the llen of this Mortgage as
fully and completely as though specifically described herein; but
nevertheless Mortgagor shall from time to time, if regueated by
Mortgagee, execute and deliver any and all such further assurances,
conveyances and assignments as Mortgagee may reasonably require for
the purposs of expressly and specifically subjecting to the lien of
this Mortgage all such property.

18. Inspection by Mortgagea. Mortgagee and its agents shall
have the right to inspect the Mortgaged Premises at all reasonable
times, ~nd1 access thereto shall be permitted for that purpose.

19. @Enhrogation. Mortgagor acknowledges and agrees that
Mortgagee s'all be subrogated to any lien discharged out of the
proceads of tha loan evidenced by the Note or out of any advance by
Mortgagyee hereuncar or under the Loan Agreement, irrespective of
whether or not an/-such lien may have been released of record.

20. Environmenyud Matters.

(a) Ppefinitiong. Az used herein, the following terms shzll
the following meaningé:

(i) "Environmental Lrue* means all faderal, state and
local statutes, laws, ‘ruies, regulationas, ordinances,
raquirements, or rules of c¢ummon law, including but not
limited to those listed or referred to in paragraph (b) below,
any judicial or administrative ‘irtarpretations thereof, and
any judicial and administrative consent decrees, orders or
judgments, whether now exiating or hriainafter promulgated,
relating to public health and safety ard protection of the
environment.

(i1) "Hazardous Material" means any ahbcve or underground
storage tanka, flammables, explosives, accelernnts, asbestos,
radiocactive materials, radon, vurea formaldehyde foanm
insulation, lead-based paint, polychlorinatea  Liphenyls,
petroleum or petroleun based or related suksetances,
hydrocarbons or 1like substances and their additivas or
constituents, methane, so0lid wastes, refuse, garoage,
construction debris, rubble, hazardous materials, hazardous
vastes, toxic substances or relatad materials, and including,
without limitation, substances now or hereafter defined as
"hazardous substances”, "hazardous materialas", ®*toxic
substances" or “hazardous wastes" in The Comprehensive
Environmental Response, Compensation and Liability Act of
1980, as amended (42 U.S.C. §9601, @t. geg.), as amended by
the Superfund Amendments and Reauthorization Act of 1986 (P.L.
99-499, 42 U.8.C,), The Toxic Substance Control Act of 1976 as
amended, {15 U.S5.C. §2601 gt. 86q.), The Resocurce Conssrvation
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and Recovery Act, as amended (42 U.S.C, §6501, et. geq.), The
Hazardous Materials Transportation Act, as amended (49 U.5.C.
§1801, gt. g8g.), The Clean Water Act, as amended (33 U.S.C.
§1251, egft. geg.), The Clean Air Act, as amended (42 V.S.C.
§7401 gt. 88g.), The Illinois Environmental Protection Act, as
amended (415 ILCS 5/1 gt. geg.), any so-called "Superfund® or
“"Superlien® law or any other applicable federal, state or
local law, common law, code, rule, regqulation, or ordinance,
presently in effect or hereafter enacted, promulgated or
implemented.

(1ii) “"Environmental Liability" means any losses,
lizvilities, obligations, penalties, charges, fees, clains,
litication dewmands, defenses, costs, judgments, suits,
procealings, response costs, damages (including consequential
damager)), disbursementa or expenses of any kind or nature
whatsoevae (including attorneays’ fees at trial and appellate
levels and experts’ fees and disbursements and expenses
incurred in investigating, defending against or prosecuting
any litigation claim or proceeding) which may at any time be
inposed upon, ircurred by or asserted or awarded againast
Mortgagee or any of Mortgagee’s parent or subsidiary
corporations, and their affiliates, shareholdera, directors,
ofticers, employees, =rd agents (collectively "Affiliates") in
connection with or arissaq from:

a. any Hazayrdous Material on, in, under or

affecting all or any porction of the Mortgaged Premises,
the groundwater, or any surrounding areas;

b. any misrepresentatiosn, inaccuracy or breach
of any warranty, covenant and ugreement contained or
referred to in this Section

c. any violation or claim cr violation by any
Mortgagor of any Environmental Laws;

d. the imposition of any lien for damzgaes caused
by, or the recovery of any costs for, tuz .cleanup,
release or threatened release of Hazardous Matrrial;

a, the costa of removal of any and all Hazardous
Materials from all or any portion of the Mortgaged
Prenisss or any surrounding areas;

f. costs incurred to comply, in connection with
all or any portion of the Mortgaged Premisss or any
surrounding areas, with all Environmental Laws with
respaect to Hazardous Materials;

Ge. 21l civil penalties, damages, costs,
expences, and attorneys’ fees incurred by reason of any
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'f violation of the Illinois Responsible Property Transfer
o Act, Ill., 765 ILCS 90/1 et seq. ("IRPTA"}, including, but
I not limited to, the production and recording and f£iling
. of a disclosure document in connection with the execution
i) and dalivery of the Mortgage to Mortgagee or the
“ transactions evidenced or secured by the Note, Loan
Agreement and Mortgage.

(b) Representations _and Warranties. Mortgagor hereby
represent and warrant to Mortgagee that to the best of Mortgagor’s
knowledge, basad upon the Phase I Environmental Asasessment Report
dated July 26, 1995 prepared by Carlson Environmental, Inc.:

(i) <compliance. The Mortgaged Premises (including
undzrlving groundwater and areas leased to tenants, if any),
and theuse and operation thereof, are currently in compliance
with ‘&1’ applicable Environmental Laws. All required
governmentil permits and licenses are in effect and Mortgagor
is in complinnce therewith. All Hazardous Material generated
or handled on _the Mortgaged Premises, if any, have bsen
dispomed of in ~ tawful manner.

(11) Abgence —of Hazardous Materjal. No generation,

wmanufacturs, storage, ‘reatment, tranaportation or disposal of
Hazardous Material haus cCcurred nor is occurring on or from
the Mortgaged Premises. 'No anvironmental or public health or
safely hazards currently exist with respect to the Mortgaged
Premises or the busineas or cporations conducted thereon. No
underground storage tanks (incivding petroleum storage tanks)
are present on or under the Mortgured Premises.

(1ii) 3. There are no pending or
threatened: (a) actions or proceedirgs by any governmental
agency or any other entity regarding puliic health risks or ,
the environmental condition of the Mortgagad Premises, or the 59
disposal or presence of Hazardous Material, or regarding any b
Environmental Laws; or (b) liens or governmental actions, o)
notices of viclations, notices of noncompliatice or other a-‘3
proceedings of any kind that could impair the valoa of the -3

Mortgaged Premises, or the priority of this Mortgage lien or
of any of the other documents or instruments now or her=after
given as security for the indebtedness hereby secured.

(iv} Illinols Responaible Property Transfer Act. The
Mortgaged Pramises is not "real property" within the meaning
of Section 3(e) of IRPTA and the granting of this Mortgage
does not reaquire the delivery or recording of a disclosure
document pursuant to IRPTA.

{c) ! » Mortgagor heraby covepants and
agrees with Mortgages as follows:




UNOFFICIAL COPY




UNOFFICIAL COPY

(1) Compliance. The Mortgaged Premises and the use and
operation thereof shall comply with all Environmental Laws.
All reguired governmental permits and licenses shall remain in
effect, and Mortgagor shall comply therewith. All Hazardous
Material present, handled or generated on the Mortgaged
Premises will be disposed in a lawful manner. Mortgagor will
satisfy all requiremencs of appiicable Environmental Laws for
the maintenance and removal of all underground storage tanks
on the Mortgaged Premises, if any. without limiting the
foregoing, all Hazardous Material shall be handled in
compliance with all applicable Environmental Laws.

(1i)  Absence of Hazardous Material. No Hazardous
Mate-ial shall be introduced to or handled on the Mortgaged
Prem.sas axcept in non-reportable quantities and then only if
in corpliance with all Envircnmental Laws.

(ii1) ~Proceedings and Actiong. Mortgagor shall
iomediately rotify Mortgagee and provide coples upon receipt
of all writtay complaints, claima, citations, demands,
ingquiries, repuctia or notices relating to the condition of the
Mortgaged Premises »or compliance with Environmental Laws.
Mortgagor shall pronptly cure and have dismissed any such
actions and proceeairgs to the satisfaction of Mortgagee.
Mortgagor shall keep tlir Mortgaged Premises free of any iien
imposed pursuant to any Envivonmental Laws.

(iv) Environmental Audit. Mortgagor shall provide such

information and certifications wpich Mortgagee may reasonably
request from time to time to insure Mortgagor’s compliance
with this Section. To investigate VMortgagea’s compliance with
Environmental Laws and with this Sactiun, Mortgagee shall have
the right, but no obligation, &t any tjue to enter upon the
Mortgaged Premises, take samples, review riortgagor’s books and
records, Iinterview Mortgagee’s employeeg rnd officers, and
conduct similar activities. Mortgagor shal! cnoperats in the
conduct of such an sudit.

(d) Mortgagee’s Right to Rely. Mortgagee is entiilad to rely
upon Mortgagor’s representations and warranties contaires in this
Section despita any independent investigations by Mortgagis or its
consultants. The Mortgagor shall take reasonable actious to
determine for themselves, and to remain aware of, the environmental
condition of the Mortgaged Premises and shall have no right to rely
upon any environmental investigations or findings made by Mortgagee
or its congultants.

{e) Indemnification. Mortgagor agraees to indemnity, defend
(at trial and appellate levels and with counsel acceptable to
Mortgages and at Mortgagor’s scle cost) and hold Mortgagea and its
Affiliates free and harmless from and against Mortgagee’s
Environmental Liability. The forsgoing indemnity shall survive

- 17 -




UNOFFICIAL COPY




UNOFFICIAL COPY

satisfaction of the lcan evidenced by the Note and any transfer of
the Mortgaged Premisea to Mortgagee by voluntary transfer,
foreclosure or by a deed in lieu of foreclosure. This
indewnification shall not apply to any liability incurred by
Mortgagee as a direct rasult of affirmative actions of Mortgagee as
owner and operator of the Mortgaged Premises after Mortgagee has
acquired title to the Mortgaged Premises and which actions are the
sole and diraect cause of damage resulting from the introduction and
initial release of a Hazardous Material upon the Mortgaged Prenises
by Mortgagee; PROVIDED, HOWEVER, this indsmnity shall otherwise
regain in full force and effect, including, without limitation,
with respect to Hazardous Material which is discovered or released
at the liortgaged Premises after Mortgagee acquires title to the
Mortgayed . Premises but which waa not actually introduced at
Mortgageud -rFremises by Mortgagee, with respact to the continuing
migration or vrelease of Hazardous Material previously introduced at
or near the wortgaged Premises and with respect to all substances
which may be Farardous Material and which are situated at the
Mortgaged Premises prior to Mortgagee taking title but are removed
by Mortgagee subseqg:ant to such datae.

(f) Wajver. Mortyagor, their successors and asaigns, hereby
waive, release and agrse not to make any claim or bring any cost
recovery action against “Zartgagee under CERCLA or any sgtate
eguivalent, or any similar lew now existing cr hereafter enacted.
It is expressly understood und agreed that to the extant that
Mortgagee is strictly 1liabla under any Environmental Laws,
Mortgagor’s obligation to MWortgzgna under this indemnity shall

likewise be without regard to fault ~n the part of Mortgagor with
respect to the violation or condition'which rasults in liability to

Mortgagee.

21. Trangfer of the Mortgaged Premises.

(a) In determining whether or not to make che loan sacured
hereby, Mortgagee has sxamined the credit-worthiress of Mortgagor,
found such credit-worthiness acceptable and ralied and continues to
rely upon sama as the means of repayment of the loan.  Mortgagor
are well experienced in borrowing money and owning and ‘cverating
property such as the Mortgaged Premises, was ably repreearted by a
licensed attorney at law in the negotiation and documentation of
the loan secured hereby and bargained at arm’s length and wvichout
durass of any kind for all of the terms and conditions of the loan,
including this provision. Mortgagor recognizes that Mortgagee is
entitled to keep its loan portfolio at current interest rates by
either making new loans at auch rate or collecting assumption fees
and/or increasing the interest rate on a loan, the sacurity for
which is purchased by a party other than the original Mortgagor.
Mortgagor further recognizes that any secondary or junior financing
placed upon the Mortgaged Premises, (a) may divert funds which
would otherwise be used to pay the Note secured hereby, (b) could
reault in acceleration and foreclosure by any such junior
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encumbrancer which would force Mortgagee to take measures and incur
expenses to protect its security, (c¢) would detract from the value
of the Mortgaged Premises should Mortgagee come into possession
thereof with the intention of selling same; and (d) impair
Mortgagee’s right to accept a deed in lieu of foreclosure as a
foreclosure by Mortgagee would be necessary to clear the title to
the Mortgaged Premises.

{b) In accordance with the foregoing and for the purposes of
(1) protecting Mortqagee’s security, both of rapayment by Mortgagor
and in the value of the Mortgaged Premises; (ii) giving Mortgagee
the full benefit of its bargain and contract with Mortgagor; (iii)
allowiry Mortgagee to raise the interest rate and/or collect
assumptio: feea; and (iv) keeping the Mortgaged Premises free of
subordinata financing liens, Mortgagor agrees that if this Section
be deemed 2 rastraint on alienation, that it is a reasonable one,
and Mortgagol .eshall not permit or suffar to occur any sale,
assignment, conveyance, mortgage, lease (except leases and renewals
permitted under S2ction 6.2 of the Assignment of Leases and Rents
of even date herewi’.n), pledge, encumbrance or other transfer of,
or the granting of ary option in, or any contract for any of the
foregoing (on an instaliment basis or otherwise) pertaining to:

(i) the Mortgaced Premises, any part thereof, or any
interezt therein; or

(ii) any interest in any Mortgagor;

whether involuntary or by opecation of law or otherwise
(collactively "Transfers"), withont the prior written consent
of Mortgagee, which consent may b2 given or withheld in
Mortgagee’s sole reasonable judgment, liaving been obtained to
such sale, assignment, conveyance, muortrage, leasae, option,
pledge, encumbrance or other tranafer, except that if any
Transfer of any interest in and Mortgagor is made to a family
nember of the transferor (or a trust for cthe benefit of a
family membar of the tranasieror), then Mortiaagee shall not
unreascnably withhold its consent to such Transfer. Mortgagee
shall ba deemed to have consented to any Transfer if Nortgagor
gives Mortgagee written notice of such Transfer and ¥Mortgagee
fails to object to such Transfer within sevan (7) cu=iness
days after receipt of such notice of the Transfer. Mortyagor
aqrees that in the aevent the ownership of the Mortgaged
Prenises or any interest therein or any part thereof beconmes
vested in a person other than Mortgagor, Mortgagee may,
without notice to Mortgagor, deal in any way with such
successor or “uccessors in intereat with reference to this
Mortgage, the 4Jote, and any other document evidencing the
indebtedness secured hereby, without in any way vitiating or
discharging Mortgagor‘s liabllity hereundsr or under any other
document evidencing the indebtedness secured hersby. No
Transfar of the Mortgaged Premises, forbearance to any person
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with respect to this Mortgage, or extension to any person of
the time for payment of the Note given by Mortgagee shall
operate to release, discharge, modify, change or affect the
liability of any |Mortgagor, either in whole or in part,
except to the extent specifically agreed in writing by
Mortgagea. Without limitation of the foregoing, in any event
in which the written consent of Mortgagee ie required in this
Section 21, Mortgagee may condition its consent upon any
combination of (i) the payment of compensation to be
deternined by Mortgagee, (i) the increase of the interaest
rate payable under the Note, (iii) the shortening of maturity
of the Note, and (iv) other modifications of the terms of the
Noxa or the other instruments evidencing the indebtedness
sacured hereby.

(c) %ithout limitation of the foregoing, (i) in any event in
which Mortyayz«’s consent is requested in accordance with the terms
of this Sectior. 21, Mortgagor shzll pay all expenses incurred by
Mortgagee, includinrg reasonable attorneys’ fees, in connection with
the processing or s:ch request, and (ii) the consent of Mortgagee
to any transfer of <¢lie Mortgaged Premises shall not operate to
release, discharge, mcaify, change or affect the liability of
Mortgagor, either in whoale or in part.

22. Events of Defaul*.  Any one or more of the following
shall constitute an "Event of Default" hereunder:

(a) Default in making pavment within five (5) days after
written notice of the principei of or interest on the Note or
any other indabtedness hersby gzcured;

(b) Any violaticn of Secticis 11 or 21 hereof, except
that no violation shall have occurred undsr Section 11 hereof
if Mortgagor restores any ccverage which was the subject of a
notice of cancellation issued by the insurunce carrier within
ten (10) days after receipt ¢f such notice of cancellation;

(c) Any portion of the Mortgaged Premises 10 abandoned
by the Mortgagor;

{d) Default in the observance or parformanca of any
other covenant, condition, agreement or provisions hercof or
of the Note or any additional collateral document which is not
renediad within thirty (30} days after written notice thereof
to Mortgagor by Mortgagee; provided, howaver, that no Event of
Default hereundar shall have occurred if any default described
in this subsection (d) is not able to be cured within such 310~
day period, Mortgagor commences to cure such default within
such 30-day period, diligently pursues such cure thersafter
and completes such cure no later than 90 days after written
notice of such default;
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(e} Any representation or warranty made by the Mortgagor
or any guarantor of the Note (a "Guarantor") herein or in the
Note, Loan Agreement or any additional collaterzl documents or
in any statement or certiflicate furnished pursuant hereto or
thereto proves untrue in any material respect as of the date
of the issuance or making thereof;

(f) Any Guarantor becomes insolvent or bhankrupt or
admits in writing his or their inability to pay its or their
debts as they mature or makes an assignment for the benafit
of creditors or applies for or conasents to the appointment of
a trustee, custodian or receiver for any of them or for the
maitor part of the property of any of them;

(7) Mortgagor is unable to satisfy any condition of its
right ro the receipt of any advances under the Loan Agreexent
for a period in axcess of thirty (30) days other than as a
raéault ol uwetters beyond its control;

(h) bankruptcy, reorganization, arrangement, insoclvency
or liquidatiorn. ploceedings or other proceedings for relief
under any bankruptiy laws or laws for the relief of debtors
are instituted by or aguinst any of the Mortgagor or any
Guarantor and if inetituted are not dismissed within sixty
(60) days after such irsilitution;

(1) Any judgment or (udgments, writ or writs or warrant
or warrants of attachment or any similar process or procegses

in an aggregate amount in exczss of $100,000,00 shall be
entered or filed against Mortgegor or any Guarantor, or
against any of their respective praperty or assets and remains
unsatisfied, unvacated, unbonded Gr urnctayed for a period of
sixty (60) days;

(3) The death of a Guarantor unleds auch Guarantor'’s
estate assumes his obligations under his quaranty within sixty
(60) days from the date of his death or a substitute guarantor
satiafactory to Mortgagee axecutes a guaranty in chs same form
as that aigned by Guarantor;

(k) Any Event of Desfault shall occur under aay other
documant evidencing or securing (including the 1140 Morigyage)
the indebtedness evidenced by thas Note (collectively the "Loan
Documents®); or

(1) Any Event of Default shall occur under the
$4,500,000,00 Promissory Note dated December 29, 1995 from 216
West Jackson L,L.C. to Mortgagee or under any mortgage or
other documant sacuring said Nota.

23. Remedigs. When any Event of Default has happened and is
continuing (regardless of the pendency of any proceeding which has

- 21 =




UNOFFICIAL COPY




~_F"

ki

-y

—

UNOFFICIAL COPY

or might have the effect of preventing Mortgagor from complying
with the terms of thie instrument) and in addition to such other
rights aa may be available under applicable law or under the Loan
Agraeement, but subject at all times to any mandatory Ilegal
requirements:

(a} Accelaration. Mortgagee may, by written notice to
Mortgagor, declares the Note and &ll unpaid indebtedness of
Mortgagor hereby secured, including interest than accrued thereon,
to be forthwith due and payable, whereupon the same shall become
and be forthwith due and payabla, without other notice or demand of

any kind,
(b) ~Uniform commercial Gode. Mortgagee shall, with respect

to any part of the Mortgaged Premises constituting property of the
type in resnent of which realization on a lien or security interast
granted therc¢l) is governed by the Uniform Commercial Code, have
all the rights, ~otions and remedies of a secured party under the
Uniform Commerciz) Code of Illinois, including without limitation,
the right to the yussession of any such property or any part
thereof, asnd the riochit to enter with lagal process any premiases
vhere any such property miy ba found. Any requiraement of said Code
for reasonable notificatioh shalil be met by mailing written notice
to Mortgagor at their address above set forth at least taen (10}
days prior to the sale or rzher event for which such notice is
required. The expenses of xotaking, selling and otherwise
disposing of saild property, inclvding reasonable attorneys’ fees
and legal expenses incurred ir - connection therewith, shall
constitute so much additional indebcsdaess hereby secured and shall
be payable upon demand with interest 2¢ the Default Interast Rate.

{(c) Foreclosurse. Mortgagee way frrozeed to protect and
enforce the righte of Mortgagee hereunder (i) py any action at law,
suit in equity or other appropriate proceed.nys, whether for the
specific performance ¢f any agreement contained liarein, or for an
injunction against the violation of any of the tarras hereof, or in
aid of the exercisa of any power granted hereby or by law, or (il)
by the foreclosure of this Mortgage. In any suit to foleclose the
lien hereof, thera shall be allowed and included as »aditional
indebtedness hereby secured in the decree of sale, all expeuditures
and expenses authorized by the Illinois Mortgage Foreclosuie Law,
738 ILCS 5/15-1101 et seg., as from time to time awmended (the
“Act®) and all other expenditures and expenses which may be paid or
incurred by or on behalf of Mortgagee for attorney’s fees,
appraiser’s fees, outlays for documentary and expert evidence,
stenographer’s charges, publication costs, and costs (which may be
estimated as to items to be sxpended after entry of the decree) of
procuring all such abstracts of title, title searches and
examinations, title insurance policles, and saimilar data and
assurance with respect to title as Mortgagee may deem reasonsbly
necessary either to prosecute such suit or to evidence to bidders
at sales which may be had pursuant to such decres the true
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conditions of the title to or the value of the Mortgaged Premises.
All expenditures and expenses of the nature mentioned in this
paragraph, and such other expenses and fees as may be incurred in
the protection of the Mortgaged Premiaes and rents and irncome
therefrom and the maintenance cf the lien of this Mortgage,
including the fees of any attorney employed by Mortgagee in any
litigation or proceedings affecting this Mortgage, the Note or the
Mortgaged Premises, including bankruptcy proceedings, or in
preparation of the commencemant or defense of any proceedings or
threatened suit or proceeding, or otherwise in dealing specifically
therewith, shall be so much additional indebtedness hereby secured
and shall be immediately due and payable by Mortgagor, with
interest thereon at the Default Interest Rate until paid,

(d) ~ Avpointment of Receiver. Mortgagee shall, as a matter of
right, witreut notice and without giving bond tc Mortgagor or
anyone claising by, under or through it, and without regard to the
solvency or i“s :Jvency of Mortgagor or any Guarantor or the then
value of the Mortgaged Premises, be antitled to have a receiver
appointed pursuanc to the Act of all or any part of the Mortgaged
Premises and the rentu, issues and profits thereof, with such power
as the court making auch appointment shall confer, and Mortgagor
hereby consente to the appointment of such receiver and shall not
oppose any such appointment. Any such receiver may, to the axtant
pernitted under applicable (l2v, without notice, enter upon and take
possession of the Mortgaged rr'emises or any part thereof by force,
sumpary proceedings, ejectment or otherwise, and may remove
Mortgagor or other persons and any »nd all property therefrom, and
may hold, operate and manage the rame and receive all earnings,
incona, renta, isguen and proceeds acrrning with respect theretc or
any part thereof, whather during the perdancy of any foreclosure or
until any right of redenption shall expire nr otharvise.

(e} Taking Posgession, Collecting Rentr . Stc. Upon demand by
Mortgagee, Mortgagor shall surrendsr to Mortgages znd Mortgagee may
enter and take pomsession of the Mortgaged Prenices or any part
thereof personally, by its agent or attorneys oi be placed in
possession pursuant to court order as mortgyagee in rossession or
receiver as provided in the Act, and Mortgagee, in itc 4'scretion,
personally, by its agents or attorneys or pursuant to crnurt order
as mortgagee in possession or receiver as provided in the Act may
enter upon and take and maintain possession of all or any part of
the Mortgaged Premises, together with all documents, books,
racords, papers, and accounts of Mortgagor relating thereto, and
may exclude Mortgagor and any agents and servants thereof wholly
therefrom and may, on behalf of Mortgagor, or in its own name as
Mortgagee and under the powers herain granted:

(1) hold, operate, manage and control all or any part of
tha Mortgaged Premises and conduct the business, if any,
thareof, either personally or by its agents, with full power
to use such measures, legal or equitable, as in its discretion
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may be deemed proper or necessary to snforce the payment or
security of the rents, issues, depoeits, profites, and avails
of the Mortgaged Premises, including without limitation
actions for recovery of rent, actions in forcible detainer,
and actions in distress for rent, all without notice to
Mortgagor;

(1i) cancel or terminate any lease or sublease of all or
any part of the Mortgaged Premises for any cause or on any
ground that would entitle Mortgagor to cancel the same;

(i1i) elect to disaffirm any leass or sublease of all or
any part of the Mortgaged Premises made sgubsequent to this
Korigage without Mortgagee’s prior written consent;

{1v) extand or medify any then existing leasas and make
nev less® of all or any part of the Mortgaged Premises, which
extensionr, modifications, and new leases may provide for
terma to expire, or for options to lassees to extend or renew
terma to expire, beyond the maturity date of the 1lcan
evidenced by tha Note and the issuance of a deed or deeds to
a purchaser or pucchasers at a foreclosure sale, it being
understood and agread that any such leases, and the options or
other such provisiane to be contained therein, shall be
binding upon Mortgagcr, all persons whose interests in the
Mortgaged Premises ara sublect to the lien hereof, and the
purchaser or purchaseis at any foreclosure sale,
notwithstanding any redemption from sale, diacharge of the
indebtedness hereby secured, na*tisfaction of any foreclosure
dacree, or issuance of any certif.cate of sale or deed to any
such purchaser;

{v) make all necessary or pro;er repairs, decoration
renevals, replacements, alterations, adacitions, bettermants,
and improvements in connection with the Mccvgyaged Premises as
may seem judicious to Mortgagee, to insure and reinsure the
Mortgaged Premises and all risks incidental o Mortgagee's
possession, operation and management thersof, 2ad to receive
all rents, issues, dsposits, profits, and avails lherefrom;
and

(vi) apply the nat income, after allowing a reascnable
fee for the collection thereof and for the management of the
Mortgaged Presmises, tc the payment of taxes, premiums and
other charges applicable to the Mortgaged Premises, or in
reduction of {he indebtedness hereby secured in such order and
manner as Mortgagee shall select.

Nothing herein contained shall be construed as constituting
Mortgagee a mortgagee in possesaion in the absence of the
actual taking of possession of the Mortgaged Premises. The
right to enter and take posseasion of the Mortgaged Premises
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and use any personal property therein, to manage, operate,
conserve and improve the same, and to collect the rents,
issues and profits thereof, shall be in addition to all other
rights or remedies of Mortgagee hereunder or afforded by law,
and may be sxercised concurrently therewith or independently
thereof. The expenses (including any receiver’s faes, counsel
fees, costs and agent’s compensation) incurred pursuant to the
powers herein contained shall be securad hereby which expensas
Mortgagor promises to pay upon demand togsther with interest
at the rate applicable to the Note at the time such expenaes
are incurred. Mortgagee shall not be liable to account to
Mortgagor for any asction taken pursuant hereto other than to
account for any rents actually raceived by Mortgagee. Without
tuiring possession of the Mertgaged Premises, Mortgagee may, in
the ~avent the Mortgaged Premises become vacant or are
abandeaad, take such steps as it deems appropriate to protect
and szairraea the Mortgaged Premimes {including hiring watchmen
therefor) »nd all costs incurred in so deing shall constitute
so much additional indebtedness hereby secured payable upon
demand with ‘interest thereon at the Default Interest Rate.

24. gcomplliance with Illinois Mortgmgs Foreclosure Law.

{(a) In the event that any provision in this Mortgage shall be
inconsistant with any provisisn of the Act the provisions of the
Act shall take precedence over the provisiona of this Mortgage, but
shall not invalidate or render uviaenforceable any othexr provision of
this Mortgage that can be construaz in a manner consjstent with the
Act.

(b) If any proviaion of this )ortgage shall grant to
Mortgagae any rights or raemediss upon aefault of the Mortgagor
which are more limited than the rights tha® would otherwise be
vested in Mortgagee under the Act in the absencs of said proviaioen,
Mortgagee shall ba vested with the rights granted in the Act to the
full extent permitted by law.

{c) Without limiting the generality of the frivogoing, all
expenses incurred by Mortgagee to the extent reimbuirzable undar
Sections 15-1510 and 15-1512 of the Act, whether incurrcd vefore or
after any decree or judgment of foreclosurs, and whether eranerated
in Sections 23(c) or 26 of this Mortgage, shall be addea t» the
indebtedness secured by this Mortgage or by the judgment of
foreclosurae.

25. -
Mortgagor shall not and will not apply for or
avail itself of any appraisement, valuation, stay, extension or
exeamption laws, or any so-callad "Moratorium Laws," now existing or
hereafter enacted in order to prevent or hinder the anforcement or
foraclosure of this Mortgage, but hereby waives the banefit of such
laws. Mortgagor for themselvea and all who may claim through or
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under it waive any and all right to have the property and estates
comprising the Mortgagad Premises marshalled upon any foreclosure
of the lien hereof and agrees that any court having jurisdiction to
foreclose such lian may order the Mortgaged Premises sold as an
entirety. In the avent of any sale made under or by virtue of this
inatrument, ths whole of the Mortgaged Premises may be sold in one
parcel as an entirety or in separate lots or parcels at the same or
different times, all as# the Mortgagee may determine. Hortgagee
shall have the right to become the purchaser at any sale made under
or by virtus of this instrument and Mortgagee sc purchasing at any
such sale shall have the right to be credited upon the amount of
the bid made therefor by Mortgagee with the amount payabls to
Mortgag~za out of the net proceeds of such sale. In the event of
any sucli-rale, the Note and the other indebtedness hereby secured,
if not prsviously due, shall be and become immediataly due and
payable without demand or notica of any kind. Mortgagor
acknowledge - that the Mortgaged Premises doea not constitute
agricultural yeal estate, as defined in Section 15-1201 of the Act,
or residential cral estate, as defined in Section 15-121i9 of the
Act. To the fuiles*t extent permitted by law, Mortgagor, pursuant
to Section 15-1601(%) ot the Act, hareby voluntarily and knowingly
waive any and all rights of redemption on behalf of Mortgagor, and
each and every person xcouiring any interest in, or title to the
Mortgaged Premises describud herain subsegquent to the date of this
Mortgage, and on behalf ~/ all other persons to the extent

peraitted by applicable law.

26. Costs and Expenses or  Toreclosure. In any suit to
foreclose the lien hareof there sna)l be allowed and included as
additional indebtedness in the decree fir sale all expendituras and
expenses which may be paid or incurred 4y or on behalf of Mortgages
for attorneys’ fees, appraiser’s fees, wutlavs for documentary and
sxpert evidence, stenographic chargas, publiceztion costs and costs
(which may be estimated as to items to be expyrnded after the entry
of the decree) of procuring all such abstracis of title, title
searchea and examination, guarantee policies, Tcrrens certificates
and similar data and assurances with respect to title as Mortgagee
may deem to be reascnably necessary either to [prosecute any
forsclosure action or to evidence to the bidder =C any sale

pursuant thersto the trua condition of the title to or tle value of

the Mortgaged Premigses, and all of which expenditures shall hecome
so much additional indebtedness hereby secured which Mortgagor
agreas to pavy and all of such shall be immediately due and payable
with interest therson from the date of expenditure until paid at
the Default Intarest Rate.

27. Insurance After Foreclogure. Wherever provision is made

in the Mortgage or the Loan Agreement for insurance policles to
bear mortgage clauses or other loss payable clauses or endorsenments
in favor of Mortgagee, or to confer authority upon Mortgages to
settla or participats in the settlement of losses under policias of
insurance or to hold and disburse or otherwise control usa of
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insurance proceeds, from and after ths entry of judgment of
foreclosure, all such rights and powers of the Mortgagee shall
continue in the Mortgagee as judgment creditor or mortgagee until
confirmation of sale. Upon confirmation of sale, Mortgagee shall
be empowared to assign all policies of insurance to the purchaser
at the sale.

28. Protective Advanceg. All advances, disbursements and
expsnditures wmade by Mortgagee bafore and during a foreclosure, and
before and after judgment of foreclosure, and at any time prior to
sale, and, where applicable, after aale, and during the pendency of
any related proceedings, for the following purposes, in addition to
those ~therwise authorized by this Mortgage or by the Act
(colleotively "Protective Advances”), shall have the benefit of all
applicaclz nrovisions of the Act, including those provisions of the
Act hareirovsiov referred to:

(a) all =dvances by Mortgagee in accordance with the tarms of
this Mortguge to. (i) preserve or maintain, repair, restore or
rebuild the improverants upon the Mortgaged Premises; (ii) preserva
tha lien of this Mortgage or the priority thereof; or (iii) enforce
this Mortgage, as referred to in Subsection (b)(5) of Section 15~
1302 of the Act;

(b) payments by Mortgacee of: (i) when due installments of
principal, interest or other oxligations in accordance with the
terms of any senior mortgzge or other priocr lien or encumbrance;
(1i) when due installments of rea) estate taxes and assessments,
general and apecial and all other tuvss and assessments of any kind
or nature whatscever which are awsursed or imposed upon the
mortgaged real estate or any part theruef: (iii) other obligations
authorized by this Mortgage; or (iv} with csart approval, any other
amounts in connection with other liens, eicurorances or interests
reascnably necessary to preserve the status .t title, as referred

to in Section 15-1505 of the Act;

(¢) advances by Mortgagee in settlement or compromise of any
claims asserted by claimants under senior mortgages or any other
prior liens;

(d) attorneys’ fees and other costs incurred: 4} in
connection with the foreclosure of this Mortgage as referred to in
Section 1504 (d}(2) and 15-1510 of the Act; (ii) in connection with
any action, suit or proceeding brought by or against the Mortgagee
for the enforcement of this Mortgage or arising from the interest
of the Mortgages hereunder; or (iii) in the preparation for the
commencenent or defense of any such foreclosure or other action;

(e) Mortgagea’s fees and costs, including attorneys’ rfees,
arising between the entry of judgment of foreclosure and the
confirmation hearing as raferred to in Subsection (b) (1) of Section
15~1508 of the Act;
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(f} advances of any amount required to make up a deficiency
in depoaits for installments of taxes and assessments and inaurance
premiuns as may be authorized by this Mortgaye;

(g) expenses deductible fiom proceeds of sale as referred to
in Subsections (a) and (b) of Section 15~1512 of the Act;

(h) expenses incurred and expenditures made by Mortgagee for
any one or more of the following: (a) premiums for casualty and
liability insurance paid by Mortgagee whether or not Mortgagee or
a receiver is in possession, if reasonably reguired, in reasonable
amounts, and all renawals thereof, without regard to the limitation
to maintrining of existing insurance in effect at the time any
receiver ur mortgagee takea possession of the mortgaged real estate
imposed by Subsection (c)(l) of Section 15~1704 of the Act; (b)
repair or crestoration of damage or destruction in excess of
available insurence proceeds or condemnation awards; (c) payments
reguired or d«enwd by Mortgagee tc be for the benefit of the
Mortgaged Premisr s under any grant or declaration of easement,
easenent agresement, aogreement with any adjoining land owners or
instruments creating Covenants or restrictiona for the benefit of
or affecting the mortjaced real aestata; (d) shared or common
expanse assessments payalis to any association or corporation in
which the owner of the moriraged real astate is a member in any way
affecting the mortgaged reai =state; (@) pursuant to any lease or
other agreement for occupancy oZ the mortgaged real estate.

All Protective Advancea er2ll be so much additional
indebtednass secured by this Mortgaye, and shall become immediately
due and payable without notice and witp interest thereon from the
date of the advance until paid at the Dnfault Interest Rate,

This Mortgage shall be a lien for all Protective Advances as
to subsaguent purchasers and judgment creditors from the time this
Mortgage is recorded pursuant to Subsection (b){20) of Section 15~
1302 of the Act,

All Protective Advances shall, except to the excert, if any,
that any of the same is clearly contrary to or inconzistsnt with
the provisions of the Act, apply to and be included in:

(1) determination of the amount of indebtedness :racured
by this Mortgage at any time;

(i1} the indebtedness found due and owing tc the
Mortgagea in the judgment of foreclosure and any subsequent
supplemental judgments, orders, adjudications or findings by
the court of any additional indebtedness becoming due after
such entry of judgment, it being agreed that in any
foraclosure judgment, the court may reserve jurisdiction for
such purposs;
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(1i1) determination of amcunts deductible from sale
procesds pursuant to Section 15~1512 of the Act;

{iv) application of income in the hands of any racaivor
or Mortgagee in possession; and

{(v) computation of any deficiency judgment pursuant to
Subsections (b) (2) and (e) of Sections 1%5-1508 and Section 15-

1511 of the Act.

25. Application of Proceqds. The proceeds of any foreclosure
sale of the Mortgaged Promisaes or of any sale of proparty purasuant
to Sectlion 23(c) hereof shall be distributed in the following order
of priority: First, on account of all costs and expenses incident
to the foravlosure or other proceedings including all such items as
are mentionsd in Saections 23(b), 23(¢) and 26 hereof; Second, to
all other (tmms which under the terma hereof constitute
indebtedness nur<by secured in addition to that evidenced by the
Note with interes:t thereon as herein provided; Third, to all
interest on the Notr; Fourth, to all principal on the Note with any
overplus to whomsoa@ve. shall be lawfully entitled to same.

30. Mortgagee’s hevadies Cumulotive - No Wajvexr. No remedy
or right of Mortgagee sholl be exclusive but shall be cumulative
and in addition to every cirer remedy or right now or hereafter
existing at law or in equity or Ly statute or provided for in the
Loan Agreement. No delay in the uxercise or omission to exercise
any remedy or right accruing on zny default shall impair any such
remsady or right or ba construed to or a waiver of any such dafault
ecr acquiescence therein, nor shall it 'ai‘ect any subsequent default
of the same or differant nature. Every fuch remedy or right may be
exercised concurrently or independently, #ud when and as often as
may be deemed expedient by Mortgagse.

31. Mortgagee Party to Suits. If Mortgagea shall be made a
party to or shall intervene in any action or prcceading affecting
the Mortgaged Premises or the title thereto or ‘the interest of
Mortgagae under this Mortgage (including probate aid bankruptcy
proceedings), or if Mortgagee employs an attorney to ccilect any or
all of the indebtedness hersby secured or to enforce unv of the
terms hersof or realize hereupon or to protect the lien huresf, or
if Mortgagee shall incur any costs or expenses in preparation for
the commencement of any foreclecsure proceeding or for the defense
of any threatened suit or proceeding which might affect the
Mortgaged Premises cr the sacurity hereof, whether or not any such
foraclosure or other suit or proceeding shail ba actually
comeenced, then in any such case, Mortgagor agrees to pay to
Mortgagea, immediately and without demand, all reasonable costs,
charges, expenses and attorneys’ fees incurred by Mortgagee in any
such case, and the same shall constitute so much additional
indebtedness hereby secured payable upon demand with interest at
the Default Interest Rate.
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32. Revolving Credit. The definition of "revolving credit"
contained in 205 ILCS 5/5d shall apply to this Mortgage. The lien
of this Mortgage shall secure all advances made pursuant to the
terms of the Note and Loan Agreement to the same extent as if such
future advances were made on the date of execution of this
Mortgage. Although there may be no indebtedness outstanding on the
Note at the time any such advances are made, the lien of this
Mortgage, as to third persons without actual notice thereof, shall
be valid as tc all indebtadness and future advances from the time
this Mortgage has filed for record in the Office of the Cook County
Recorder of Deeds. The total amount of the indebtedress evidenced
by the Note and secured by this Mortgage may increase or decrease
from tira to time with the total unpaid balance so secured any one
time slall not exceed a maximum principal amount of $8,000,000.00
includiny interest thereon any disbursements made for the payment
of taxes, wuscial assessnments, insurance or other disbursements
made pursuant o the terms of this Mortgage or the Loan Agreement.

33. Modificitions Not To Affect Lien. Mortgagee, without
notice to anyone, and without regard to the consideration, if any,
paid therefor, or *:e presance of other liens on the Mortgaged
Premises, may in its dizcretion rslease any part of the Mortgaged
Premises or any person liable for any of the indebtedness hersby
secursd, may extend the tire of payment of any of the indebtedness
hersby securad and may grart wajvers or other indulgences with
respect hereto and thereto, without in any way affecting or
impairing the liability of any party liable upon any of the
indebtedness hereby secursd or the priority of the lien of this
Mortgage upon all of the Mortgaged 7. enises not expressly releassd,
and may agree with Mortgagor to mcdivications to the terms and
conditions contained herein or otherwise applicable to any of the
indebtedness hereby secured (including wodifications in the rates
of interest applicable therato).

34, Notices. All notices or other communizations required or
permitted hereunder shall be (a) in writing and ci:2ll be deemed to
be given when either (i) delivered in perason, (ii) three business
days after deposit in a regularly maintained recepiacle of the
United States mail as registered or certified naii,. postage
prepald, (iii) vhen raceived if sent by private courier ézrvice, or
(iv) on the day on which the party to whom such notice is eadressed
refuses delivery by mail or by private courier service wnd (b)
addresased as follows:

To Mortgagsee: Bank One, Chicago, N.A.
111 North Canal Street
Suite 1500
Chicago, Illinois
Attantion: Commercial Real
Estate Division
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With copy to: Miller, sShakman, Hamilton,
Kurtzon & Schlitke
208 South LaSalle Street
Suite 1100
Chicago, Illinois 60604
Attention: Scott M. Lapins

To Mortgagor: c/o Marc Realty
223 West Jackson Boulevard

chicago, Illincie 60606
Attn: Laurence Weiner

With copy to: Katz, Randall & Weinberg
333 West Wacker
Suite 1800
Chicago, Illinois 60606
Attention: Arnold Weinberg

or to each such party at such other addresses as such party may
designate in a written notice to the other parties.

35, Partial Invaiidity. All rights, powers and remedies
provided herein are intendsZ to be limited to the extent necessary
so that they will not rende: chis Mortgage invalid, unenforceable
or not entitled to be racorded, registered or filed under any
applicable law. If any term of this Mortgage shall be held to be
invalid or unenforceable, the valiildity and enforceability of the
other terms of this Mortgage shall (in_no way be affected thereby.

36. Successors and Assigng. Wheaever any of the parties
hereto is referred to, such referencs shali be deemed to include
the successors and assigns of such party; and all the covenants,
promises and agresments in this Mortgage concained by or on behalf
of Mortgagor, or by or on bshalf of Mortgagee, razil bind and inure
to the benafit of the respective successors anc assigns of such
parties, whether so expressed or not.

37. Headings. The headings in this dinstrumen’ -are for
convanience of reference only and shall not limit or rnirherwise

affect the meaning of any provision hereof.

38. Changes, Etc, This instrument and the provisions hersof
may be changed, waived, discharged or terminated only by an
instrument in writing signed by the party against which enforcement
of the change, waiver, discharge or termination is sought.

39. Governing Law. This Mortgage shall be governed by and
construed under the laws of the State of Illinois.

40. Future Advances. Mortgagee shall have the right, but not
the obligation, to advance additional funds in excess of
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$4,000,000.00 to Mortgagor; and any sum or sums which may be so
loaned or advanced by Mortgagee to Mortgsgor within ten (10) years
from the date hereof, togethar with interest theraon at the rate
agreed upon at the time of such loan or advance, shall be equally
securad with and have the same priority as the original
indebtedness and be subject to all the terms and provisions of this
Mortgage. Subject to the preceding sentance, this Mortgage is
further made to secure payment of all other amounts, with interest
thereon, becoming due and payable to Mortgagea under the terms of
the Note, this Mortgage, or any other instruments securing the
Note; provided, however, that the indebtedness secured hereby shall
in no event exceed $8,000,000,00,

41, Jurladiction: Venue; Service of Process.  Mortgagor
irrevocally agrees that, subject to Mortgagee’s sole and absolute
election, =4i actions or procesedings in any way, manner or reaspect
arising ouc <¢<{, or from, or relating to, this Mortgage shall be
litigated only in courte having eitus within Cook County, Illinois
(as Mortgagee in its sole discration slects). Mortgagor hereby
consents and suugite to the jurisdiction of any local, state or
federal court located within such county. Mortgagor hereby waives
any right it may have to transfer or change the venue of any
litigation brought in occordance with this paragraph. Mortgagor
hereby irrevocably waives ‘he right to trial by jury with respact
to any action in which Merigagor and Mortgagee are parties.
Mortgagor heraby waives personal sarvice of process in any suit
commenced in connection with tkis instrument, agrees and consents
that service of process by certified mail, return recaipt
requested, dirscted to the last knova address of Mortgagor shall be
satisfactory service of process in corinnction with any suit brought
in connection with this instrument and ayrees that such service of
process shall be deemed completed ten (J7) days after mailing
thereof.

IR WITNESS WHEREOF, the undersigned has causzd these presents
to be =igned as of the day and year first above written.

11 EAST ADAMS L.L.C., an Illinois
limited,liability company

’/" ';“ /’ -r/'/-—.
18 AZQ (ﬂtc(«gc
Gera L. Nudo .
Its: Manager

By:

By: O
Laurence Welner
Its: Manager

SML3524
01/31/96
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STATE OF ILLINOIS)
) 8§.
COUNTY OF COOK )

I HEREBY CERTIFY that on this /22 day of February, 1996,
before me personally appeared Gerald L. Nudo and Laurence H.
Weiner, each a Manager of 11 EAST ADAMS L.L.C., an Illiinois limited
liability company, to me Xnown to be the same persons who signed
the foregoing instrument as their free act and deed as such Hanager
for the ise and purpose therein mentioned, and that the such
inatrument is the act and deed of such Company.

WITNZ3S my signature and official seal at _ (7 gg'm'é?a in the
County of ook and State of Illinois, the day and year last
aforesaid.

(NOTARY SEAL)

"“OFFICIAL SEAL"

JANIECE G R, WATERS - issic o o fan]
NGTARY PUBLIC, STATE OF ILUNCYS My Commission Expires: p(/23/77

MY COMMISSION EXPIRES 6/23/97

LT N R o]
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BXHIBIT “A"
LEGAL DESCRIPTION

LOT 2 AND THE NORTH 20 FEET OF LOT 3 (EXCEPT THAT PART TAKEN FOR
STATE STREET) IN BLOCK €6 IN FRACTIONAL SECTION 15 ADDITION TO
CHICAGO IN TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL

MERIDIAN, IN COOK COUNTY, ILLINOIS.

ADDRESS* 11 EAST ADAMS
CHICAGO, ILLINOIS 60603

PERMANENT TAX 1DENTIFICATION: 17~15-104~001-0000

(A-1)
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RXEIDIT “B"
PERMITTED EXCEPTIONS

TAXES FOR THE YEAR 1995 AND SUBSEQUENT YEARS NOT YET DUE AND
PAYABLE.

LIEN IN FAVOR OF THE CITY OF CHICAGO TO WHICH THE LAND WILL
BECOME SUBJECT IN THE EVENT THAT A DEED OF CONVEYANCE THEREOF
IS RECORDED OR AN ASSIGNMENT OF THE BENEFICIAL INTEREST
THENEIN OR OTHER DOCUMENT OF TRANSFER IS GIVEN TO A TRANSFEREE
WITHOUT HAVING AFFIXED THERETO THE REVENUE STAMPS REQUIRED BY
CH. 3-23 OF THE MUNICIPAL CODE, EFFECTIVE MARCH 1, 1993. AND
RECCRDLE- AS DOCUMENT NO. 93062509,

RIGHTS OF WIiE PUBLIC, THE CITY OF CHICAGO AND ADJOINING OWNERS
IN AND TO Td’ EAST 8.0 FEET OF THE LAND OPENED FOR A PUBLIC
ALLEY BY ACTiON OF THE COMMON COUNCIL OF THE CITY OF CHICAGO
ON OCTOBER 14, 13%3.

AGREEMENT MADE BY HENRY STRONG WITH GEORGE LYTTON DATED
DECEMBER 9, 1903 AND PECORDED APRIL 25, 1917 AS DOCUMENT NO.
6096668 FOR A PARTY WAJI BETWEEN THE LAND AND THE PREMISES
SOUTH AND ADJOINING AND tHE .TERMS, COVENANTS AND AGREEMENTS
THEREIN CONTAINED.

ENCROACHMENT OF THE STEEL RALSUWING OF THE BUILDING LOCATED
MAINLY ON THE LAND OVER AND OFXfL, THE PUBLIC ALLEY EAST AND

ADJOINING.

ENCROACHMENT OF THE FIVE STORY AND BHSEMENT BRICK AND STEEL
BUILDING LOCATED MAINLY ON THE LAND OVEZX AND ONTO THE PUBLIC
ALLEY LYING EAST OF AND ADJOINING SN LAND, NEAR THE
SOUTHEAST CORNER OF ILOT 3, BY UP TO 0,21 OF A FOOT, AS
DISCLOSED BY THE PLAT OF SURVEY DATED MAY 5. 1988 MADE BY
CHICAGO GUARANTEE SURVEY COMPANY, ORDER NO. 8504126.

ENCROACHMENT OF THE FIVE STORY AND BASEMENT BRICK /AND STEEL
BUILDING LOCATED MAINLY OR THE LAND OVER ARD ONTO %% PUBLIC
WAY LYING WEST OF AND ADJOINING SAID LAND, AT THE SCUTHWEST
CORNER OF LOT 3, BY UP TO 0,11 OF A FOOT, AS DISCLOSED 3Y THE
PLAT OF SURVEY AFORESAID.

EXISTING UNRECORDED LEASES AND ALL RIGHTS THEREUNDER OF THE
FOLLOWING LESSEES AND OF ANY PERSON OR PARTY CLAIMING BY,
THROUGH OR UNDER THE LESSEES.

LASALLE TALMAN BAMK; CHICAGO COLLEGE OF COMMERCE; YMCA;
TELLER, LEVIT, SILVERTRUST; COMPUTER INNOVATIONS; ADMIRAL
EMPLOYMENT DBUREAU; TRAVEL AGENT MAGAZINE; KOLL; EQUIP FOR
EQUALITY; RONALD A. LANDSMAN; CERTIFIED REPORTING; TASLITZ,
SMITH & HEMMESCH; KALLISTA, INC.; CRAIG PHELPS, TRUSTEE;
FRIEDMAN & HOLTZ.

(B-1)
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'ﬂ‘% 9. THE LAND LIES WITHIN THE BOUNDARIES OF A SPECIAL SERVICE AREA

e AS DISCLOSED BY OQORDINANCE RECORDED AS DOCUMENT 91075841, AND

B IS SUBJECT TOC ADDITIONAL TAXES UNDER THE TERMS OF SAID
ORDINANCE AND SUBSEQUENT RELATED ORDINANCES.

120081
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