&

TS

Tl e

v

o— .
LY i 8

1

1¥

. UNOFEIGIAL COPY

This document prepared by, ana
When recorded, return to:

Linda Zimmerman, Esq. _
Winstead Sechrest & Minick P.C,

5400 Renaissance Tower v DEPT-01 RECORDING

K COUNTY RECURDER

T#7777 TRAN 824¢ 03/01/98 16:05 00

1201 Etm Street L RIS b BK M— G~ 1452 1 1

Dallas, Texas 75270 pEpY oSN SEHATY

SUBORDINATION. ATTORNMENT AND NON-DISTURBANCE AGREEMENT

This SUBORDINATION, ATTORNMENT AND NON-DISTURBANCE AGREEMENT
("Agreemens”) is made and entered into as of February 28, 1996 by and between COMERICA
BANK-TEX2S, a state banking association ("Beneficiary"); PMT INVESTORS #1, LTD, a
Texas limited parinership ("Lessor"); and Peismart, Inc., a Delaware corporation, ("Lessee").

WITNESSETH:

WHEREAS, Beneficiuiy is the owner and holder of that certain Promissory Note ("Note")
dated February 28, 1996, in'¢ 1? principal sum of EIGHTEEN MILLION THREE HUNDRED
SIXTY-FIVE THOUSAND AND +0/100 DOLLARS ($18,365,000.00), secured by that ceriain

Mol i Scon g_%_ﬁ_gm{— {"Morteage"), dated of even date with the Noite, executed by
Lessor in favor of Bentficiary, recorded on darch 1 , 1996, as Document No.

?Cz x=q7a imméﬁ YT YPROTRRKAXKAKK | of the Real Property Records of
(N4 County, LWy oS , which Mo {;7age constitutes a lien on the land described in Exhibit

A" attached hereto and inc orporaled herein by reference for all purposes and the improvements
now or hereafter Jocaled thereon ("Propenty"), apd

WHEREAS, Lessee is the holder of a leasebs)d esiate in and to all or a portion of the
Property {the property which is the subject of such’ leaschold estate being referred to as the
*Demised Premises") pursuant to the terms of that cértain lease agreement ("Lease") dated
February 28, 1996, and executed by and between lessee, zo-the tenant, and Lessor, as the

landlord; and

WHEREAS, Lessor, Lessee and Beneficiary desire to confirmitheir understandings with
respect to the Lease and the Mortgage.

NOW, THEREFORE, in consideration of the mutual and dependent covenants and
agreements herein contained, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledpged and confessed, the parties hireie agree and
covenant as follows:

1. Suberdination. Subject to the terms of this Agreement, the Lease now iv_und shall
at al) times continue to be, subject, inferior and subordinate in each and every respect to the lien
of the Mortgage and to any and all renewals, amendments, modifications, extensions,
substitutions, replacements, increases and/or consolidations of the Mortgage and/or Note, and the
lien of the Mongage, and any and all renewals, amendments, modifications, exiensions,
substitutions, replacemems, increases and/or consolidations of the Mortgage and/cr the Note, shall
be and remain, in each and every respect prior and superior to the Lease. This Agreement shall
be the whole and anly agreement with regard to the suberdination of the Lease to the lien of the
Mortgage and shall supersede and cancel insofar as same may affect the priority between the
Morngage and the Lease, any prior agreements or provisions relating to the subordination of the
Lease to the lien of the Mortgage, including, without limifation, those provisions, if any,
contained in the Lease which provide for the subordination thereof to the lien of any deed of
trust, mortgage or other securilty agreement. Nothing herein contained shall be deemed or
construed as limiting or restricting the enforcement by Beneficiary of any of the terms, covenants,

c1129T%

provisions or remedies specified in the Mortgage, whether or not consistent with the Lease,/ ()?
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including (without limitation) any rights, remedies, privileges and recourses of Beneficiary with
respect to insurance proceeds and condemnation awards with respect to the Demised Premises
or the Property. The Lease is herein made subordinate to the aforementioned instruments only
and not to any other encumbrances placed in the Demised Premises. This provision is declared
by Beneficiary and Lessee to be etfective and self-operative, without the execution of any further
instruments on the part of any ol the parties hereto,

2. Purchaser. As used herein, the term “Purchaser” shall be dezmed to include
Beneficiary and any of its successors and assigns, including anyone who shnl! have succeeded
1o Lessor's interest in the Demised Premises by, through or under judicial foreclosure sale,
non-judicial foreclosure sale or other similar proceedings brought pursuant to the Mortgage, deed
in lieu ot such foreclosure, other proceedings brought by Beneficiary under or with respect to the
Note or Mortgage. or otherwise.

3, Attornment. I the interesis of Lessor in and to the Demised Premises become
owned by Ceneficiary or another Purchaser by reason of judicial foreclosure, non-judicial
foreclosure by the trustee under the Morigage, other proceedings brought by Beneficiary or
Purchaser or by /eny other manner, including, but not limited to, Beneficiary's exercise of its
rights under any codlateral assignment(s) of leases and rents, whereby Purchaser succeeds to the
interest of the Lesscr urder the Lease, Lessee shall be bound to Purchaser in accordance with all
of the terms, covenanis and conditions of the Lease for the balance of the term thereof and any
extension thereof duly ex=:Cised by Lessee with the same force and effect as if Purchaser were
the lessor under the Lease  Lessee does hereby attorn to Purchaser, as its lessor, which
attornment shall be etfective anrl seif-operative, without the execution of any further instruments
on the part of any of the parties hrreto, immediately upon Purchaser's succeeding to the interest
of the Lessor under the Lease; provided, however, that Lessee shail be under no obligation to pay
rent to Purchaser until Lessce receives yeritten notice from Purchaser that it has succeeded to the
interest of the Lessor under the Lease, 2ax upon receipt of such notice, Lessee shall pay to
Purchaser all rental and other payments req ured under the Lease for the duration of the term of
the Lease and any extensions thereof duly rxercised by Lessee. The respective rights and
obligations of Lessee and Purchaser upon sucn.attarnment, to the extent of the then remaining
baiance of the term of the Lease and any extensior’ thereof duly exercised, shal} be and are the
same as now set forth therein, it being the intentior’cf the parties hereto for this purpose to
incorporate the Lease in this Agreement by reference yith the same force and effect as if

expressly set forth herein.

4. Non-Disturbance. In the event of a foreclosur2 of the lien of the Mortgage, so
long as Lessee is not in default (bcyond any period given in the Y.case to Lessee to cure such
default) in the payment of rent or in the performance of any of the tenrs, sovenants or conditions
of the Lease on Lessee's part to be performed, Lessee's possession, 1oc-end occupancy of the
Demised Premises pursuant io the Lease shall not be extinguished or terminated by such
foreclosure nor interfered with or disturbed by Purchaser during the term 4f th= Lease and any
extension thereof duly exercised by Lessee. If at, or subsequent to, the time tliat }'urchaser shall
acquire, in whatever manner, title to the Property or Lessor's title or interesi in the Demised
Premises (subjecl to the Lease), or from time to time thereafter, any default exists or occurs
under the Lease, then Purchaser shall be entitled to exercise or enforce any and_ail rights,
privileges, remedies and recourses which it may have against Lessee under or pursuani'to the
Lease or other applicable law (including, without limitation, the termination of the Lease, the
dispossession of Lessee from the Demised Premises, or the prosecution of an action for breach
of the Lease), notwithstanding the provisions of this Agreement.

5. ! i . If Furchaser shall succeed to the interest of Lessor under
the Lease, Purchaser shall be bound to Lessee under all of the terms, covenants and conditions
of the Leasc; provided, however, that Purchaser shall noi be:

(a) liable for any act or omission of any prior lessor (including Lessor) under
the Lease; or

(b) subject to any offsets or defenses which Lessee might have against any
prior lessor (including Lessor) under the Lease; or
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(c) bound by any rem, additional rent, advance rent or other monctary
obligations which Lessee might have paid for more than the current month to any prior
lessor (including Lessor) under the Lease and which is not delivered or paid to Purchaser
at the time of Purchaser's succession to title to the Demised Premises, and al) such rent
or uther monetary obligations shali remain due and owing, notwithstanding such advance
payment, and with respect 1o which Lessee agrees 1o look solely to Lessor for refund or
reimbursement; or

(d) bound by any security deposit of any type or advance rental deposit made
by Lessee under the Lease which is not delivered or paid to Purchaser at the time of
Purchaser's succession to title to the Demised Premises, and with respect to which Lessee
agrees to look solely to Lessor for retund ar reimbursement; or

(e) bound by any amendment, modification, supplementation, termination or
cancellation of the Lease made without Beneticiary's or Purchaser's prior written consent
and approval; or

(¢)] required to complete the construction of any improvements or otherwise
perform.he obligations of Lessor under the Lease in the event that Purchaser acquires
title to the Froperty prior to full completion and acceptance by Lessee of improvements
required unde: th.2 Lease; or

() liable 2r responsible under or pursuant to the terms of the Lease after it
ceases 0 own an imerest in or to the Demised Premises.

6. Representations. i.essor and Lessee represent, warrant and certify to Beneficiary
{and Purchaser), as of the date heref, as follows:

(a) the [.ease is preserdy in full force and effect;

{b) the Lease has not been_cancelled, terminated, modified, amended,
supplemented, replaced, restated or atherwise changed, either crally or in writing, except
as herein expressly provided;

{c) all conditions or requirements specified in the Lease that could have been
satisfied as of the date hereof have been fully satisfied;

(d) no rent under the Lease has been paid foromore than the current rental
period established in the Lease;

(e) no default (or any event, condition or circumswance, which with notice,
grace or lapse of time could constitute a default) exists under said Lezse;

H Lessee, as of this date, has no charge, lien or claim of ofrs<i under said
Lease or othcrwise against rents or other charges due or to become due uader the Lease;

(8) the Lease constitutes the entire agreement between the Lessee and Lessor
and that Purcheser shall have no liability or responsibility with respect to any security
deposit or advance rental deposit made by the Lessee except to the exient actually
delivered and paid to Purchaser concurrently with Purchaser's succession in interest to the

Demised Premises;

(h) the only persons or entities in possession of the Demised Premises or
having any right to the possession, use or occupancy of the Demises Premises (other than
the record owner or holders of recorded easements) is Lessee; and

(1) Lessee has no right or interest in or under any contract, option or
agreement (other than as shown in the Lease) involving the sale or transfer of the
Demised Premises or the expansion of the Demised Premises or extension of the term of

the Lease,
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Lessor and Lessee turther agree to execute and deliver to Beneficiary, promptly upon request of
Beneficiary and without charge, a written updated certification of the representations. warranties
and certificaiions provided in this Segtion 6 to the extent then aceurate (or if any are nol accurate,
an explanation ol the circumstances of any inaccuracy).

7. Negative Covenants. In the absence of the prior written consent of Baneficiary
{or Purchaser). Lessce agrees not to do any of the following: {a) prepay the remt or other
monetary obligations under the Lease for more than one (1} month in advance, (b) enter into any
agreement, whether oral or written, with the Lessor 1o amend. modify, supplement, replace,
restate or otherwise change the Lease, (¢) voluntarily surrender the Demised Premises or
terminate the Lease, and (d) sublease or assign all or any portion of the Demised Premises or the

Lease.

8. Defgult. In the event Lesser shall fail to perform or observe any of the terms,
conditiony or agreements in the Lease, Lessee shall, as a condition precedent to any action with
respect 0 2uch default under the Lease, give written notice thereof to Beneficiary and Beneficiary
shall have ‘ne-cight (but not the obligation) to cure such default. Lessee shall not take any action
with respect 1o such default under the Lease, including without limitation any actien in order to
terminate, rescina.or avoid the Lease or tc withhold any rent or other monetary obligations
thereunder, for a pecind of thirty (30) days after receipt of such written notice by Beneficiary;
provided, however, thatin the case of any default which cannot with diligence be cured within
said thirty (30) day vprriod, it Beneficiary shall proceed promptly to cure such default and
thereafier prosecute the cvang of such default with diligence and continuity. the time within
which suchk default may be pured shall be extended for such period as may be necessary to
complete the curing of such detuuh with diligence and continuity.

9. Notices. All notices or-other communications required or permitted 10 be given
pursuant to the previsions hereof shall. s in writing and shall be counsidered as property piven
if (i) mailed to the addressee by first Cluss United States mail, postage prepaid, registered or
certified with return receipt requested, (it) oy delivering same in person to the addressee, or
{iii) by delivery to a third party commercial delivery service for same day or next day delivery
to the office of the addressee with proof of aciviery. Notice so given shall be effective, as
applicabie, upon (i} its deposit with the U.5. Postal Service, (ii) delivery to the addressee, or
(iii) upon delivery to such third party delivery service, /Notice given in any other manner shall
be effective only if and when received by the addressce. For purposes of notice, the addresses
of the parties shall be:

Beneficiary: Comerica Bank-Texas
1601 Elm Street, 2nd Floor
Dallas, Texas 75201
Attention: Real Estate Depariment

Lessor: PUT Investers X1 LH.
¢/o Cardinal Capital Partners, Inc.
8411 Preston Road, Suite 850
Daltas, Texas 75225

Lessee: Petsmart, Inc.
Looon sdatl-Jist Ao
Satle @-ite>
Phowniy JARTewWd  geast
Notwithstanding the foregoing, any party shall have the right 10 change its address for notice
hereunder to any other location within the continental United States by the giving of thirty (30)
days' notice to the other parties in the manner set forth herein.

10. Counterparts. To facilitate execution, this instrument may be executed in as many
counterparts as may be convenient or required. It shall not be necessary that the signature or
acknowledgment of, or on behalf of, each party, ur that the signature of ali persons required to
bind any party, or the acknowledgment of such party, appear cn each counterpart. All
counterparts shall collectively constitute a single instrument. It shail not be necessary in making
proof of this instrument to produce or account for more than a single counterpart containing the
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respective signatures of, or on behalf of. and the respective acknowledgments of, each of the
parties hereto. Any signature or acknowledgment page to any counterpart may be detached from
such counterpart without impairing the legal ettect of the signatures or acknowledgments thereon
and thereafler attached to another counterpart identical thereto except having attached to it
additional signature or acknowledgment pages.

1t Amendment. This Agreement may not be modified oraily or in any manner other
than by an agreement, in writing, signed by the parties hereto or their respective suyccessors in

interest.

2. Sucgessors. This Agreement shall inure to the benefit of and be binding upon the
parties hereto, their successors and assigns.

13. Remedigs Cumulative. All remedics provided for herein are cumulative and shalt
be in addition to, but not in lieu of, any and all other rights and remedies provided by law and
by any eid Al other agreements between Beneficiary and either Lessor or Lessee.

14, kudher Assurances. At the request of Beneficiary, Lessor and Lessee shall
execute, acknoviterdge, and deliver such other documents and/or instruments as may be reasonably
required by Beneficiery in order to etfectuate the intent and purpose of this Agreement: provided,
however, that no such document or instrument shail modify the rights and obligations of Lessor

and Lessee as provided herein.

15. Automeys” Feus The prevailing party in any action brought against the other
parties hereto to enforce any righ:s, obligations or duties under this Agreement shall be entitled
to recover from the nonpertorm.ng narty the prevailing party's reasonable costs and expenses
(including attorneys' fees) incurred tn connection with the enforcement hereof’

16, Leomination. This Agrecaient shall be of no further force and effect and shall
become null and void upon the recording in the applicable records of Beneficiary's written release
of the lien of the Mortgage.

17. No Orsl Agreements. THIS AGREFMENT EMBODIES THE FINAL, ENTIRE
AGREEMENT OF THE PARTIES HERETO AND SJPERSEDES ANY AND ALL PRIOR
COMMITMENTS, AGREEMENTS, REPRESENTATIONS, AND UNDERSTANDINGS,
WHETHER WRITTEN OR ORAL, RELATING TO THE SUESECT MATTER HEREOF. THIS
AGREEMENT IS INTENDED BY THE PARTIES HERETOL AS A FINAL AND COMPLETE
EXPRESSION OF THE TERMS OF THIS AGREEMENT ANO'NO COURSE OF DEALING
BETWEEN THE PARTIES HERETO, NO COURSE OF PERFCFMANCE, NO TRADE
PRACTICES, AND NO EVIDENCE OF PRIOR, CONTEMPORANLUUS OR SUBSEQUENT
ORAL AGREEMENTS DR DISCUSSIONS OR OTHER EXTRINSIC €VIDENCE OF ANY
NATURE SHALL BE USED TO CONTRADICT, VARY, SUPPLEMENT CR MODIFY ANY
TERM OF THIS AGREEMENT. THERE ARE NO ORAL AGREEMENTS PETWEEN THE

PARTIES HERETO.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement s o' the day
and year first above written.

BENEFICIARY:

COMERICA BANK-TEXAS,
a state banking association

By: Q’; {tt] flff}gxf/J/

Namg¢: lobcy O K o (f
Title'_ v o br [ie o (Fes. dw op—
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& Texas limited Partnership
CINCar L imm Fart apad?t #‘-j[ Py

ty
By:
Its General Partner

By
By: J/ § A
Name:
i s

Title: _ﬂ,{s?_‘. .

LESSEE:

PETSMART, INC.,
a ~.2351’.-f‘l corporaiion

@W

Name
Title: _.b_.L.‘L —_—

STATE OF TEXAS §

COUNTY OF DALLAS _§
This instrument was ACKNOWLEDGED tefore me on the ‘Tb’ day of F&,‘Jm»\r\j .
the S Vi P of COMERICA

1941, by Yovry D Jewe il
" BANK-TEXAS, & state banking association, 0.1 veinif of said association.
QD 15 ) f :‘))’Lk-&

{[SEAL]

Pubhc Stele of Texas
My Commission Expires:
Printed Name of No!my Tablic
» NNA E DRAKS ‘ A
1 e@ aﬁ ANoI'urv'P;J;*; §
. State ©

STATE OF ?Emﬁ(‘\zom’ﬁ N 3 cotm\igien Expaes 7-04°% ‘ %
§ [
oty
()]

COUNTY OF Macicope  §

This instrument was ACKNOWLEDGED before me on the 2 > dﬂy of Eg ke I:Caf_’¥
C Donatld Dacsey , the E
. a on behalf of said corporation.

19 4,, by
; Mﬁf}', Joc . Delawase Cocp.
o A
Notnry Public, State of Texas

Sue £ . Noad.
Printed Name of Notary Public

’ q >
EXPIRES AUG. 2, 1697
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STATE OF TEXAS 8
§
COUNTY OF DALLAS §

This instrument was ACKNOWLEDGED befare me on the 2 ’F“""’day of _FPebruary .
, the Asst, Vice Presidentof

1996, by _M. Scort Ripp
Circyit Geperal Portner #4, Inc, ,a _Texas corporation  en-behnaif-of-corporation. na General
Partner of PMT Investors #1, Ltd., a Texas limited partnerahif: on behalf of such

corporation and limited partnership. 5(, LO
[SE & L] o L. LA M-

Not ublic, State of Texas

My Commission Expires:

Printed Name of Notary Public

JOANNA E. DRAKE

DA960440258

021396 v1 Notary Public

210:3134-307 State of Texas
Commission Expires 7-5-09
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Petsmart #438
Schaumburg, Cook County, Illineis

Y

o

u‘:ﬁi‘“fﬂ'ﬁ"?" ;.

- s

PARCEL L

Lot 1 in Park St. Claire Plaza Resubdivision No. 1, recorded May 2, 1995 as Document Number
95288758, and re-recorded July 7, 1995 as Document Number 95441456, being a resubdivision of
Lot 2 in Park St. Claire Plaza, a subdivision of part of the Southwest quarter (1/4) of the Southwest
quarter (1/4) of Section 13, Township 41 North, Range 10, East of the Third Principal Meridian, in

Cook County, Illinois.

PARCEL 2;

Non-Exclusive €azenients appurtenant to and for the benefit of Parcel 1, aforesaid, as created by and
defined in Article Z ¢ the Operation and Easement Agreement ("Agreement”) dated April 14, 1993
and recorded May 13,1993 as Document Number 93351020, including, without limitation, the

following:

a. Non-Exclusive Easen.entsdor ingress, egress and parking of vehicles and pedestrians over
and across parking, drivews; and sidewalk areas as more fully described in Article 2.1 of

said Agreement,

Non-Exclusive Perpetual Easeménts for utility tines, in, to, over, under, along and across
portions of the Common Aren as mori: fully described in Article 2.2 of said Agreement; and

Non-Exclusive Easement for maintenance 2p< veplacement of footings, foundations, columns
or walls inadvertently constructed beyond a corimon boundary line as more fully described
in Article 2.3 of said Agreement.

Permanent Index Number: 07-13-300-036-0000

Property Address: 1285 East Higgins Road, Schaumburg, lilinss 61073
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Potsmart #4310

EXHIBIT A

LEGAL DESCRIPTION:

PARCEL !

LOT 2 IN THE KINGERY TORRENCE SUBDIVISION BEING A SUBDIVISION OF PART
OF THE SOUTHEAST QUARTER OF THE NORTHWEST QUARTER OF THE SOUTHWEST
QUARTER OF SECTION 30, TGWNSHIP 36 NORTH, RANGE 15, EAST OF THE THIRD

PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PARCEL 2:

RECIPROCAL EASEMENT FOR INGRESS AND EGRESS FOR THE BENEFIT OF PARCEL
I AS SET FORTH IN THAT CERTAIN RECIPROCAL EASEMENT AGREEMENT FOR
INGRESS AND'EGRESS DATED FEBRUARY 20, 1995 AND RECORDED FEBRUARY 24,
1995, AS DOCUMeNT NUMBER 95129184,

PARCEL 3:

RECIPROCAL EASEMENT RIGHTS CREATED UNDER THAT CERTAIN STORM SEWER
TIE-IN AGREEMENT BETWEEN LANSING SQUARE RFP Il LIMITED PARTNERSHIP,
ARJIZONA FUNDING CORPOPATION, INC.. AND TRI-STATE MANOR. INC., RECORDED
FEBRUARY 24, 1995, AS DOCUMENT NUMBER 95129185,

PARCEL 4:

RECIPROCAL EASEMENT RIGHTS CRIEATED UNDER THAT CERTAIN DETENTION
FACILITY MAINTENANCE AGREEMENT DATED FEBRUARY 20, 1995, BETWEEN
ARIZONA FUNDING CORPORATION, INC., AMERICAN NATIONAL BANK OF LANSING,
NOT PERSONALLY BUT SOLELY AS TRUSTEC UNDER TRUST AGREEMENT DATED
OCTOBER 29, 1987 AND KNOWN AS TRUST WWLUi4BER 2040-743, AND TRI STATE
MANOR, INC.. RECORDED FEBRUARY 24, 1995 A5 UOCUMENT NUMBER 95129186,

P,I.N. 30-30-305-012-0000 Vol 228

Property Address: 37525 Torrance Avenue
Iansing, Illincis 60438

DARE0SI0 134

EXHINBIT A - Solo Page
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