]

§,
e
i
2z
:
¥
P

UNOERIGHAL COPY

“TER RECORDING RETURN TO:

Jomee LA2AR

5943

SucRY (ant

BuoE

DALAD

7.0 L)

et e
bbb LT

O I R '~y
",’;5_:,‘;:,“‘1 B ;r;:,‘-

4 2GR

. -
s ""“L,f‘ {5 -

SO TOUHTY RETHRDRR

Above Space For Recordet's Use Only

(LEEMY

(LY

" SRS
FRME

g

- e .-b
-

LI

207 ¢f

P52 05 Dz 13

MORTGAGE AND SECURITY AGREEMENT
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30-25-206-030-0000
30-29-206-033-0000
30-29-206-036-0000
30-29-206-039-0000
30-25-206-042-0000
30-29-206-045-0000
30-29-400-008-0000
30-29-400-011-0000
30-29-400-014-0000
30-29-400-017-0000
30-29-400-020-0000
30-29-400-023-0000

30-29-206-031-0000
50-29-206-034-0000
30-23-206-037-0000
34:29:206-040-0000
30-23. 206 043-0000
30-29-201-046-000C
30-29-400-007-0000
30-29-400-012-F )
30-25400-015-0600
30-29-400-018-0000
30-29-400-021-0000
30-29-400-024-0000

30-29-206-032-0000 -

30-29-206-035-0000
30-29-206-038-0000
30.29-206-041-0000

- 30-29-206-044-0000 -
- 30-29-400-007-0000 -

30-29-400-010-0000

30-29-400-013-0000

"0-29-400-016-0000
50.29-400-019-0000
30/25.400-022-0000 -
30-26-400-025-0000

THIS INSTRUMENT WAS PREPARED BY?

Ellen R. Stebbins

Seiler, Cohn & Stebbins, L.L.P.

1100 Louisiana, Suite 3533
Houston, Texas 77002
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TO BE RECORDED AND INDEXED IN THE MORTGAGE
i RECORDS OF COOK COUNTY, AND IN
A THE INDEX OF FINANCING STATEMENTS UNDER
THE NAMES OF MORTGAGOR AS "DEBTOR"

AND MORTGAGEE AS "SECURED PARTY"

MORTGAGEF, AND SECURITY AGREEMENT

Loan No.

THIS 2I2RTGAGE AND SECURITY AGREEMENT (this "Mortgage") is made
effective as of Aprii 24, 1996 between CONTINENTAL EDGEWOOD CORPORATION, a

Nevada corporation, #s Mortgagor ("Mortgagor”), whose address is 10670 N. Central
Expressway, Suite 600, Dallas, Texas 75231, and BANC ONE COMMERCIAL LOAN

ORIGINATION CORPOFATION, an Ohio corporation, as Morigagee ("Mortgage e"), whose
address is 3030 South Gessner, Svite 280, Houston Texas 77063, :

WITRESSETH:

THAT FOR AND IN CONSIDERATION. OF THE SUM OF TEN AND NG/100
DOLLARS ($10), AND OTHER VALUABLE CTONSIDERATION, THE RECEIPT AND
SUFRFICIENCY OF WHICH ARE HEREBY ACKNGVY. .EDGED, MORTGAGOR HEREBY .
IRREVOCABLY MORTGAGES, GRANTS, BARGAINS,, SELLS, CONVEYS, TRANSFERS,
x PLEDGES, SETS OVER AND ASSIGNS, with power of sal¢ in ]! of Mortgagor's estate, right,
title and interest in, to and under any and ail of the following desctibed property, whether now
' owned or hereafter acquired {collectively, the "Property”}): ;

£e9TR9,

(A) Al that certain rea} property situated in the County of Cuok. State of lilinois,
more particularly described on Exhibit "A" attached hereto and incorporeted barein by this
reference {the "Land”), together with all of the easements, rights, privileges, franchises,
tenements, hereditaments and appurtenances now or hereafter thereunto belonging oc i any way .
appertaining thereto, and all of the estate, right, title, interest, claim and demand whatseever of
Mortgagor therein or thereto, either at law or in equity, in possession or in expectancy, now or
hereafter acquired;

(8) Al structures, buildings and improvements of every kind and description now or
at any time hereafter located or placed on the Land (the "Improvements"), including, without
limitation, that certain 353-unit apartment project commonly known as Edgewood Apartments;

(©) Al furniture, furnishings, fixtures, goods, equipment, inventory or personal. -
property owned by Mortgagor and now or hereafter located on, attached 1o or used in and about = -
the Improvements, including, but not limited to, all machines, engines, boilers, dynamos, .~ -
elevators, stokers. tanks, cabinets, awnings, screens, shades, blinds, carpets, draperies, lawn
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mowers, and all appliances, plumbing, heating, air conditioning, lighting, ventilating,
refrigerating, disposal and incinerating equipment, and all fixtures and appurtenances thereto,
and such other goods and chattels and personal property owned by Mortgagor as are now or
hereafter used or furnished in operating the Improvements, ot the activities conducted therein,
and all building materials and equipment hereafter situated on or about the Land or Improve-
ments, and all warranties and guaranties relating thereto, and all additions thereto and
substitutions and replacements therefor (exclusive of any of the foregoing owned or leased by

tenants of space in the Improvements),

(D) All easements, rights-of-way, strips and gores of land, vauits, streets, ways,
alleys, passuges, sewer rights, and other emblements now or hereafter located on the Land or
under or above the same or any part or parcel thereof, and all estates, righis, titles, intevests,
tenements, hieiediiaments and appurienances, reversions and remainders whatsogver, in any way

belonging, relaiins or appertaining to the Property or any part thereof, or which hereafter shall |

in any way belong, telais or be appurtenant thereto, whether now owned or hereafter acquired
by Mortgagor; .

(E) Al water, dilches;-wells, reservoirs and drains and all water, ditch, well,

reservoir and drainage rights wlich are appurtenant to, located on, under or above or used in

connection with the Land ot the ltapicvements, or any part thereof, whether now existing or
hereafter created or acquired;

(F)  All minerals, crops, timber, ness, shrubs, flowers and landscaping features now
or hereafter located on, under or above the Lang:

(G) Al cash funds, deposit accounts and other rights and evidence of rights (© éash. _

now or hereafter created or held by Mortgagee pursuant to iz Mortgage or any other of the

Loan Documents {as hereinafter defined), including, withcut limitation, all funds now or .

hereafter on deposit in the Impound Account and the other Reserves (each as hereinafter
defined);

(H)  Alf leases, licenses, concessions and occupancy agreements of the Land or the

Improvements, whether written or oral, now or hereafter entered into and alt rirss, royalties, -~

issues, profits, bonus money, revenue, income, rights and other benefits (collectivelv, the "Rents

and_Profits) of the Land or the Improvements, now or hereafter arising from-tlie use or -
enjoyment of all or any portion thereof or from any present or future lease (including, without -
limitation, oil, gas and mineral leases), license, concession, occopancy agreement or other
agreement pertaining thereto or arising from any of the Contracts (as hereinafter defined) or any

of the General Intangibles (as bereinafter defined) and all cash or securities deposited to secure

performance by the tenants, lessees or licensees, as applicable, of their obligations under any
such leases, licenses, concessions or oecupaney agreements, whether said cash or securities are - -
to be held until the expiration of the texms of said leases, licenses, concessions or occupancy -

agreements or applied to one or more of the instaliments of rent coming due prior o the

expiration of said terms, subject, however, to the provisions contained in Section 1,11

hereinbelow;

55300 VEZS/LITA.961 AR 21996/T:43am 2

# 5

Yo
Al

£26;¢







UNOFEICIAL COPY

() Ali contracts and agreements now or hereafter entered into covering any part of
the Land or the Improvements (collectively, the "Contracts") and all revenue, income and other
benefits thereof, including, without limitation, management agreements, service cOntracts,
maintenance contracts, equipment leases, personal property leases and any contracts or
documents relating to construction on any part of the Land or the Improvements (including
plans, drawings, surveys, tests, reports, bonds and governmental approvals) or to the
management or operation of any part of the Land or the Improvements;

()  All present and future monetary deposits given to any public or private utility with
respect to utility services furnished to any part of the Land or the Improvements;

(K) ~All present and future funds, accounts, instruments, accounts receivable,
documents, ~auces of action, claims, general intangibles (including, without limitation,

trademarks, trad= rames, service marks and symbols now or hereafter used in connection with

any part of the Laind vr the Improvements, all names by which the Land or the Improvements

may be operated or kacwn, all rights to carry on business under such names, and all rights, -

interest and privileges whicl Mortgagor has or may have as developer or declarant under any

covenants, restrictions or declarations now or hereafter relating to the Land or the Improve-

ments) and all notes or chatte! paper now or hereafter arising from or by virte of any
transactions related to the Land or (e Improvements (collectively, the “General Intangibles™);

(L) All water taps, sewer taps, certificates of occupancy, permits, licenses, franchises,
certificates, consents, approvals and other 1ights and privileges now or hereafter obtained in
connection with the Land or the Improvemeits 2nd all present and future warranties and
guaranties relating to the Improvements or to any sunipment, fixtures, furniture, furnishings,
personal property or components of any of the foregoing now or hereafter located or installed

on the Land or the Improvements;

M) Al building materials, supplies and equipment :'w, or hereafter placed on the
Land or in the Improvements and all architectural renderings. mudels, drawings, plans,
specifications, studies and data now or hereafter relating to the Land or the Improvements;

(N)  All right, title and interest of Mortgagor in any insurance policies or binders now
or hereafter relating to the Property, including any unearned premiums thereor;

(0) Al proceeds, products, substitutions and accessions (including ciatns and
demands therefor) of the conversion, volumary or involuntary, of any of the foregoing into cash
or liguidated claims, including, without limitation, proceeds of insurance and condemnation

awards; and

(P)  All other or greater rights and interests of every nature in the Land or the

Improvements and in the possession or use thereof and income therefrom, whether now owned -

or hereafter acquired by Mortgagor.

55303 2/EZ8/21 70,961 1/04121996/7:43am 3

CSESIT U







et

fa

UNOFFICIAL COPY

FOR THE PURPOSE OF SECURING:

(1)  The debt evidenced by that certain Promissory Note (such Promissory Note,
together with any and ali renewals, modifications, consolidations and extensions thereof, is
hereinafter referred to as the "Note") of even effective date with this Mortgage, made by
Morigagor to the order of Mongagee in the principal face amount of EXGHT MILLION ONE

HUNDRED THOUSAND AND NO/100 DOLLARS ($8,100,000.00), togethet with interest as -

therein provided;

(2) The full and prompt payment and performance of 2ll of the provisions,
agreements, covenants and obligations herein contained and contained in any other agreements,
documents ¢ instruments now or hereafter evidencing, securing or otherwise relating to the

indebtedness evidenced by the Note (the Note, this Morigage, and such other agreements,

documents and irstruments, together with any and all renewals, amendments, extensions and

modifications thereor,are hereinafter collectively referred to as the "Loan Documents") and the

payment of all other suris therein covenanted to be paid; and

{(3)  Any and all audiiional advances madé by Mortgagee to protect or preserve'the

Property or the lien or security inierest created hereby on the Property, or for taxes, assessments

or insurance premiums as hereiafier provided or for performance of any of Mortgagor's

obligations hereunder or under the otlier T.oan Documents or for any other purpose provided

herein or in the other Loan Documents (whether or not the original Mortgagor remains the

owner of the Property at the time of such acvanzes).

(All of the sums referred 1o in Paragraphs (1) threush. (3) above are herein sometimes refesred
to as the "secured indebtedness” or the "indebtedness zecired hereby”). .

TO HAVE AND TO HOLD the Property unto Mo tgajee, its successors and assigns

forever, and Mortgagor does hereby bind itself, its successors andassigns, 10 WARRANT AND
FOREVER DEFEND the title to the Property, subject to the Perivtied Exceptions (hereinafter -
defined), to Mortgagee against gvery person whomsoever lawfully clanning or to claim the same

or any part thereof;

PROVIDED, HOWEVER, that if the principal and interest and all other sunis due or to
become due under the Note, including, without limitation, any prepayment ‘ines required
pursuant to the terms of the Note, shall have been paid at the time and in the manner stipulated

therein and all other sums payable hereunder and all other indebtedness secured hereby shail

have been paid and all other covenants contained in the Loan Documents shall have been

performed, then, in such case, the liens, security interests, estates and rights granted by this
Mortgage shall be satisfied and the estate, right, title and interest of Mortgagee in the Property

shall cease, and uvpon payment to Mortgagee of all costs and expenses incurred for the

preparation of the release hereinafter referenced and all recording costs if allowed by law, .

Morigagee shall promptly satisfy and release this Morgage of record and the lien hereof by
proper instrument, :

$5303.2/EZ512170.961 141 21996/T:43um 4
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ARTICLE I
COVENANTS OF MORTGAGOR

For the purpose of further securing the indebtedness secured hereby and for the
protection of the security of this Mortgage, for so long as the indebtedness secured hereby or
any part thereof remains unpaid, Mortgagor covenants and agrees as follows:

1.1  Warranties of Mortgagor. Mortgagor, for itself and its successors and assigns,
does hereby represent, warrant and covenant to and with Mortgagee, its successors and assigns,

that:

(@)  Mortgagor has good, marketable and indefeasible fee simple title to the
Property (excer. with respect to portions of 11 lots and all of 8 lots, in which Mortgagor has
an easement estate—as more fully identified on Exhibit "A™), subject only to those matters -
expressly set forth on Zrhibit "B” attached hereto and by this reference incorporated herein (the
"Permilted Exceptions”), and has ful} power and lawful autherity to grant, bargain, sell, convey,
assign, transfer, encumber suil mortgage its interest in the Property in the manner and form
hereby done or intended., Witkout limiting the foregoing, except for the Permitted Exceptions, -
the Property is free and clear OF any liens, claims, encumbrances, participation interests,
pledges, charges or securicy interests, there are no mechanic’s or other similar liens or claims
which have been filed for work, laboi o znaterials nor are there any rights cutstanding that
under applicable faw could rise to any suck’ lien, and no person has any outstanding exercisable
rights of record or otherwise with respect to ‘the purchase or sale of all or any portion of the
Property. including, without limitation, any right of first offer cr refusal or purchase option.
Mortgagor will preserve its interest in and title to'the Property and will forever warrant and
defend the same to Mortgagee against any and all claims/whatsoever and will forever warrant
ang defend the validity and priority of the lien and securiy interest created herein against the
claims of all persons and parties whomsoever, subject 1o ‘he Permitted Exceptions. The
foregoing warranty of title shall survive the foreclosure of this Moripage and shall inure to the
benefit of and be enforceable by Mortgagee in the event Mortgagee acquizes title to the Property

pursuant to any foreclosure;

(t)  No bankrupicy or insolvency proceedings are pending orcontemplated by -
Mortgagor or, to the best knowledge of Mortgagor, against Mortgagor or by-Urszainst any
endorser, cosigner or guarantor of the Note;

(¢)  All reports, certificates, affidavits, statements and other data furnisnzd by |
Mortgagor to Mortgagee in connection with the loan evidenced by the Note are true and correct
in all material respects and do not omit 1o state any fact or circumstance necessary to make the -

statements contaired therein not misleading; _
(@)  The execution, delivery and performance of this Mortgage, the Note and

al} of the other Loan Documnents have been duly authorized by all necessary action to be, and
are, binding and enforceable against Mortgagor in accordance with the respective terms thereof

and do not contravene, result in a breach of or constitute (upon the giving of notice or the -

passage of time or both) a default under the partnership agreement, articles of incorporation or . |
other organizational documents of Mortgagor or any contract or agreement of any natire 0
which Mortgagor is a party or by which Mortgagor or any of its property may be bound and do
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not violate or contravene any law, order, decree, rule or regulation to which Mortgagor is |

subject:

()  The Land and the Improvements, the cccupation thereof and the intended
use thereof by Mortigagor comply with all applicable Jaws, insurance policies required under this

Maortgage, applicable contractual obligations, applicable restrictive covenants, zoning ordinances,
subdivision and building codes, flood disaster laws, applicabje health and environmental laws

and regulations and all other ordinances, orders or requirements issued by any state, federal or
municipal authorities having or claiming jurisdiction over the Property;

(f)  The Land and the Improvements constitute 36 separate tax parcels for
purposes of ad valorem taxation (17 of which Mortgagor owas in fee, 11 of which Mortgagor
owns partial'y .o fee and partially as easement estates, and 8 of which Mortgagor owns only as
easement estates). The Property is not relied upon by, and does not rely upon, any building or

tmprovement not parc-of the Property, and the Land and the Improvements do not require any

aghts over, or resticlions against, other property in order to comply with any of the
governmental ordinances, prders or requirements referenced in the preceding subparagraph or
to furnish any esseatial buiidiag systems or utilities, except to the extent of any valid and
existing reciprocal easement sgresments specified as Permitted Exceptions approved by
Mortgagee. Parking on the Propercy)is adequate for the full use, occupancy and opexanon of
the Land and the Improvements for tieit ‘ntended purpose;

(g)  All utility services ne:essary and sufficient for the full use, occupancy,
operation and disposition of the Land and the friprovements for their intended purposes are
available to the Property and are in compliance with applicable law, including water, storm

sewer, sanitary sewer, gas, electric, cable and teleplione Zacilities, through public rights-of-way -

or perpetual private easements approved by Mortgagee, 'The Property has adequate services for
police and fire protection and enforcement of safety codes,

(hy  All streets, roads, highways, bridges and watcrvays necessary for access

1o and full vse, occupancy, operation and dispasition of the Land an2 tae Improvements have

been completed, have been dedicated to and accepted by the appropriate municipal authority and
are open and available to the Land and the Improvements without further conllition or cost o

Mortgagor;

(i)  All curb cuts, driveways and traffic signals shown on the survey dzlivered
to Mortgagee prior to the execution and delivery of this Mortgage are existing and have been
fully approved by the appropriate governmental authority;

()] There are no judicial, administrative, mediation or arbitration actions, suits
or proceedings pending or threatened against or affecting Mortgagor {and, f Mortgagor i a

partnership, any of its general partners) or the Property which, if adversely determined, would .

materially impair either the Property or Mortgagor’s ability to perform the covenants or
obligations required to be performed under the Loan Documents;

(k}  The Property is free from delingquent water charges, sewer renis, taxes and - .

assessments;
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() As of the date of this Mongage, the Property is free from unrepaired
damage caused by fire, flood, accident or other casualty;

(m)  As of the date of this Mortgage, no part of the Land or the Improvements

has been taken in condemnation, eminent domain or like proceeding nor is any such proceeding
pending or to Mortgagor's knowledge and belief, threatened or contemplated;

{n)  Mortgagor poss.csses all franchises, patents, copyrights, trademarks, trade
names, licenses, permits and governmental authorizations adequate for the conduct of its business
substantially as now conducted or required by applicable law;

(o)  The Improvements are structurally sound, in good repair and free of
defects in materials and workmanship and have been constructed and installed in substantial
compliance witiz the plans and specifications relating thereto. All major building systems located
within the Imptovenients, including, without limitation, the heating and air conditioning systems
and the eiectrical and plambing systems, are in good working order and condition;

(p)  Mortgaglr has aelivered to Mortgagee true, correct and complete copies

of all Contracts and all amendménts thereto or modifications thereof;

{g)  Mortgagor and (e 'F‘mperty arc free from any past due obligations for
sales and payroil taxes;

() There are no secunty agreerients or financing statements affcctmg any of

the Property other than (i) as disclosed in writing oy Morngagor to Mortgagee prior to the date -

hereof and (ii) the security agreements and financmg sitements created in favor of Mortgagee,

(s)  The Property forms no parnt of any propettv ownéd, i:sed or claimed by -

Morigagor as a residence or business homestead and is not exeinyt from forced sale under the
laws of the state in which the Property is Jocated, Mortgagor hereby disclaims and renounces
cach and every claim to all or any portion of the Property as a homestead. There is no other
exemption available to Mortgagor which would interfere with any right of foceclosure granted

herein;

()  None of the Loan Documents are subject to any right of resciswon. set-off,

abatement, diminution, valid counterclaint or defense, including the defense of usury, nor will -
the operation of any of the terms of the Loan Documents, or the exercise of any right

thereunder, render any Loan Document unenforceable in whole or part, or subject to any right

of rescission, set-off, abatement, diminution, counterclaim or defense, including the defense of

usary. No defense, counterclaim or set-off exists as a result of prior negotiations or alleged
commitments with respect to the loan evidenced by the Note or any other loans or Lransact:ons

between Mortgagor and Mortgagee;

(6)  No action, omission, misrepresentation, negligence, fraud or similar -
occurrence has taken place on the part of Mortgagor or any other person that would reasonably : .
be expected to result in the failure or impairment of full and timely coverage under any

insurance policy required under this Mortgage;
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and there has been no alteration, impairment, modification or waiver of the Loan Documents
or any provision contained therein;

(w) If the Property represents a legal non-conforming use under applicable

zoning and use regulations, or does not otherwise comply with local laws or regulations,

Mortgagor has delivered to Mortgagee a damage restoration statement from the appropriate
governmental authority setting forth the right of the owner of the Property to restore damaged
improvements to the existing size and density of the original Improvements; and

(x)  Substantially all of the proceeds of the Notc were used to acquire or
improve or-pratect, or refinance the acquisition or improvement of, an interest in the Property,

including nonzal end customary closing costs in connection with same.

1.2 Defense uf Title. If, while this Mortgage is in force, the title to the Property or |
the interest of Mortgage2-{herein shal) be the subject, directly or indirectly, of any action at law

or in equity, or be attached diestly or indirectly, or endangered, clouded or adversely affected
in any manner, Mortgagor, ai Mortgagor’s expense, shall take all necessary and proper steps
for the defense of said title or interest, including the employment of counsel approved by

Mortgagee, the prosecution or defense of litigation, and the compromise or discharge of claims

made against said title or interest. Novwriastanding the foregoing, in the event that Mortgagee
determines that Mortgagor is not adequatelyperforming its obligations under this Section,

Mortgagee may, without limiting or waiving 2ny other rights or remedies of Mortgagee

hereunder, take such steps with respect thereto as Murtgapee shall deem necessary or proper and
any and all costs and expenses incurred by Morigsgze in connection therewith, together with
interest thereon at the Defanlt Interest Rate (as defined ip the Note) from the date incurred by
Mortgagee uatil actually paid by Mortgagor, shall be imiiediately paid by Mortgagor on demand
and shall be secured by this Mortgage and by all of the other Loun Documents securing all or
any part of the indebtedness evidenced by the Note.

1.3 Performance of Ogliga'tigns. Morigagor shall pay wher dve the principal of and

the interest on the indebtedness evidenced by the Note in accordance with the cems of the Note,
Mortgagor shall also pay all charges, fees and other sums required to be pait b Mortgagor as
provided in the Loan Documents, in accordance with the terms of the Loan Docuwments, and
shall observe, perform and discharge ali obligations, covenants and agreements to be atserved,
performed or discharged by Mortgagor set forth in the Loan Documents in accordance with their

terms. Further, Mortgagor shall promptly and strictly perform and comply with all covenants, .
conditions, obligations and prohibitions required of Mortgagor in connectiont with any other .

document or instrument affcctmg title to the Property, or any part thereof, regardless of whethcr
such document or instrument is supenor or subordinate to this Mortgage.

1.4  Insurance. Mortgagor shall, at Mongagor s expense, maintain in force and effect
on the Property at all times while this Mortgage continugs in effect the following insurance:

(@)  “All-risk" coverage insurance against loss or damage 10 the Property from .

all-risk perils. The amount of such insurance shall be not less than the lesser of (i) one hundred

percent (100%) of the full replacement cost of the Improvements, furniture, furnishings, fixtres,

55303, EZSI2870,961170 121996/ 724 35m 8
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equipment and other items (whether personalty or fixtures} incinded in the Property and owned
by Mortgagor from time to time, without reduction for depreciation, or (ii) the outstanding
principal balance of the Note. The determination of the replacement cost amount shall be
adjusted annually 10 comply with the requirements of the insurer issuing such coverage or, at
Mortgagee's election, by reference to such indices, appraisals or information as Morigagee
determines in its reasonable discreticn. Full replacement cost, as vsed herein, means, with
respect to the Improvements, the cost of replacing the Improvements without regard to deduction
for depreciation, exclusive of the cost of excavations, foundations and footings below the lowest

basement floor, and means, with respect to such furniture, furnishings, fixtures, equipment and

other items. the cost of replacing the same. Each policy or policies shall contain a replacement
cost encoiseraent and either an agreed amount epdorsement (fo avoid the operation of any
co-insurance provisions) or a waiver of any co-insurance provisions, all subject to Morigagee’s
approval.

{t) < Commercial general liability insurance for personal injury, bodily injury,

death and property dainage lHability in amounts not less than $2,000,000.00 (inclusive of
umbrella coverage) combinzd single limit "per occurrence” for bodily injury, personal injury and .

property damage, except that ifany buildings contain elevators, the minimum limits per

occurrence shail be $3,500,000.00 Onclusive of umbrella coverage). This policy must contain,

but not be limited to, coverage for zremises and operations liability, products and completed
opcrations liability, contractual liabihiy <hired apd non-owned automobile liability, personal
injury liability and property damage liability, During any construction on the Land, Mortgagor's
general contractor for such construction sioell-also provide the insurance required in this
Subsection {b). Mortgagee hereby retains the vighe to periodically review the amount of said
liability insurance being maintained by Mortgagor and to require an increase in the amount of
said liability insurance should Mortgagee deem an increas: to be reasonably prudent under then
existing circumstances,

(¢}  Insurance covering the major componen.s.of the central heating, air
conditioning and ventilating systems, boilers, other pressure vesseis, high pressure piping and

machinery, elevators and escalators, if any, and other similar equipment installed in the
Improvements, in an amount equal to one hundred percent (130%) of the fisli veplacement cost

of the Improvements which policies shaill insure against physical damage tw and loss of

occupancy and use of the Improvements arising out of an accident or breakdown covered

thereunder,

(&) If the Land or any part thereof is identified by the Federal Emergency |

Management Agency as being situated in an area now or subsequently designated as having

special flood hazards (including, without limitation, those areas designated as Zone A or

Zone V), flood insurance in an armount equal to the least of (i) the maximum amount of flood
insurance available, (ii) one hundred percent (100%) of the full replacement cost of the
Improvements or (iii) the outstanding balance of the Note.

(¢)  Remal value or rental income insurance in amounts sufficient to

compensate Mortgagor for all Rents and Profits during a period of not less than one year in
which the Property may be damaged or destroyed.
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(H  Such other insurance on the Property or on any replacements of
substitutions thereof or additions thereto as may from time to time be required by Mortgagee

against other insurable hazards or casualties which at the time are commonly insured against i .

the case of property similarly sitvated, due regard being given to the height and type of
buildings, their construction, location, use and occupancy.

All such insurance shall (i) be with insurers authorized to do business in the state within
which the Land is located and who have and maintain a claims paying ability rating of at least
*A" of Standard & Poor’s or "A:V" of A.M. Best, (it) contain the complete address of the Land
(or a complete legal description), (iii) be for terms of at least one year, and (iv) be subject to
the appro<a) of Mortgagee as to insurance companies, amounts, deductibles, content, forms of
policies, metind by which premiums are paid and expiration dates.

Mortgager shall as of the date hereof deliver to Mortgagee evidence that said insurance
policies have been Taii': current as of the date hereof and certified copies of such insurance
policies and original cestificates of insurance signed by an authorized agent evidencing such
insurance satisfactory to Morigagee. Mortgagor shall renew ail such insurance and deliver to

Mortgagee certificates evidencing such renewals at least thirty (30) days before any such

insurance shall expire. Witholt limiting the required endorsements to insurance policies,

Mortgagor further agrees that all suck ootictes shall provide that proceeds thereunder shall be

payable 10 Mortgagee, its successors an.bassigns, pursuant and subject to a mortgagee clause
(without contribution) of standard form atiached to, or otherwise made a part of, the applicable

policy and that Mortgagee, its successors arid assigns, shall be named as an additional insured -

under all liability insurance policies. Mortgagor farther agrees that all such insurance policies:

(iy shall provide for at least thisty (30) days' priorwritten notice to Mortgagee prior to any -

cancellation or termination thereof and prior to any rindification thereof which affects the
interest of Mortgagee; {ii) shall contain an endorsement. o2 agreement by the insurer that any loss

shall be payable to Morigagee in accordance with the terms f such policy notwithstanding any .

act or negligence of Mortgagor which might otherwise result in fozieiture of such insurance; and

(iii) shall either name Mortgagee as an additional insured or waive all rights of subrogation -
against Mortgagee. The delivery to Mortgagee of the insurance policies or the certificates of
insurance as provided above shall constitute an assignment of all procecus pavable under such

insurance policies relating to the Property by Mortgagor to Mortgagee as further security for the
indebtedness secured hereby. In the event of foreclosure of this Mortgage, or otfher transfer of

title to the Property in extinguishment in whole or in part of the secured indebtedness, all right, -
title and interest of Mortgagor in and to all proceeds payable under such policies thenun force .

concerning the Property shall thereupon vest in the purchaser at such foreclosure, or in

Mortgagee or other transferee in the event of such other transfer of title. Approval of any
insurance by Morigagee shall not be a representation of the solvency of any insurer or the )
sufficiency of any amount of insurance. In the event Mortgagor fails to provide, maintain, keep -
in force or deliver and furnish to Mortgagee the policies of insurance required by this Mortgage

or evidence of their renewal as required herein, Mortgagee may, but shall not be obligated to,

procure such insurance and Morigagor shall pay all amounts advanced by Mortgagee, together |
with interest thereon at the Default Interest Rate from and afier the date advanced by Mortgagee -
until acmally repaid by Mortgagor, promptly upon demand by Mortgagee. Any amounts so -
advanced by Mortgagee, together with interest thereon, shall be secured by this Mortgage and -
by all of the other Loan Docurnents securing all or any part of the indebtedness evidenced by
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the Note, Mortgagee shall not be responsible for nor incur any Hability for the insolvency of
the insurer or other failure of the insurer to perform, even though Mortgagee has caused the
insurance to be placed with the insurer after failure of Mortgagor to furnish such insurance,

1.5  Payment of Taxes. Mortgagor shall pay or cause 10 be paid, except to the extent
provision is actually made therefor pursuant o Section 1.6 of this Mortgage, all taxes and
assessrents which are or may become a licn on the Property or which are assessed against or
imposed upon the Property. Mortgagor shall furnish Mortgagee with receipts (or if receipis are
not immediately available, with copies of canceled checks evidencing payment with receipts to
follow promptly after they become available) showing payment of such taxes and assessments
at least fiftoen {15) days prior to the applicable detinquency date therefor., Notwithstanding the
foregoing, ortgagor may in good faith, by appropriate proceedings and upon notice 10
Mortgagee, corsest the validity, applicability or amount of any asserted tax Or assessinent sO
Jong as (a) suii sontest is diligently pursued, (b) Mortgagee determines, in its subjective
opinion, that suchcoarest suspends the obligation to pay the tax and that nonpayment of such
tax or assessment will nov result in the sale, loss, forfeiture or diminution of the Property or any

part thereof or any imercst of Mortgagee therein, and (c) prior to the ezrlier of the commence-

ment of such contest or the Jdelinguency date of the asserted tax or assessment, Mortgagor
deposits in the Impound Account {as hereinafter defined) an amount determined by Mortgagee
1o be adequate to cover the payment of such tax or assessment and a reasonable additional sum
o cover possible interest, costs and pewniiies; provided, however, that Morigagor shall promptly
cause 1o be paid any amount adjudged Ly 2-court of competent jurisdiction to be due, with all
interest, costs and penalties thereon, promptly-atfizr such judgment becomes final; and provided
further that in any event each such contest shwil, be concluded and the taxes, assessrnents, -
interest, costs and penalties shall be paid prior (o the date any writ of order is issued under
which the Property may be sold, lost or forfeited.

1.6 Tax.and Insurance Impound Account. Morigagor shall establish and maintain at
all times while this Mortgage continues in effect an impound iccoant (the "Jmpound Account™)

with Mongagee for payment of real estate taxes and assessmenis ¢7a insurance on the Property

and as additional security for the indebtedness secured hereby, which impound Account witl not
bear interest unless required by applicable law. Simultaneously wit tne execution hereof,
Mortgagor shall deposit in the impound Account an amount determined Dy Morigagee to be
necessary 10 ensure that there will be cn deposit with Mortgagee an amount W hich,, whet added -
to the monthly payments subsequently required to be deposited with Mortgages poreunder on
account of real estate taxes, assessments and insurance premiums, will result in there being on
deposit with Mortgagee in the Impound Account an amount sufficient to pay the next dve canual -
installment of Teal estate taxes and assessment on the Property at least one (1) month prior to
the delinquency date thereof (if paid in one installment} and the next due annual insurance
premiums with respect to the Property at least one (1) month prior to the due date thereof {if .
paid in one instaliment). Commencing on the first monthly payment date under the Noe and
continuing thereafier on each monthly payment date under the Noie, Mortgagor shall pay to

Mortgagee, concurrently with and in addition to the monthly payment due under the Note and untif -

the Note and all other indebtedness secured hereby is fully paid and performed. deposits in an

amount equal to one-twelfth (1/12) of the amount of the annual real estate taxes and assessments that

will next become due and payable on the Property (including, without fimitation, those portions of

the Property in which Mongagor has only an easement estate), plus one-twelfth (1/12) of the |
amount of the annual premiums that will next become due and payable on insurance policies
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which Mortgagor is required 10 maintain hereunder, each as estimated and determined by Mortgagee. So
fong as o default hereunder or under the other Loan Documents has occurred and is continuing, all sums

in the Impound Account shall be held by Morigagee in the Impound Account to pay said {axes, -

assessments and insurance premiums in one instaliment before the same become delinquent. Mortgagor
shall be responsible for ensuring the receipt by Mortgagee, at least thirty (30) days prior to the respective
due date for payment thereof, of all bills, inveices and statements for all 1axes, assessments and insurance

premiums to be paid from the Impound Account, and so long as no default hereunder or under the other

Loan Docurnents has occurred and is continuing, Mortgagee shall pay the governmental authority or other
party entitled thereto directly to the extent funds are available for such purpose int the Impound Account.
In making any payment from the Impound Account, Mortgagee shall be entitled to rely on any bill,
statement or estimate procured from the appropriate public affice or insurance company or agent without
any inquiryin the accuracy of such bill, statement or estimate and without any inquiry into the accutacy,

validity, enforseahility or contestability of any tax, assessment, valuacion, sale, forfeiture, tax lien or title

or claim thereof. b2 Impound Account shall not, unless otherwise explicitly required by applicable law,
be or be deemed % be 2scrow or trust funds, but, at Mortgagee's option and in Mortgagee's diseretion,

may either be held in-2 seoarate account or be commingled by Mortgagee with the general funds of .

Mortgapee. The Impound A count is solely for the protection of Mortgagee and entails no responsibility

on Mortgagee's part beyond the rayment of taxes, assessments and insurance premiums following receipt -

of bills, invoices or stacements thoricor in accordance with the terms hereof and beyond the allowing of

due credit for the sums acrually received.. Upon assignment of this Mortgage by Mortgagee, any funds

in the Impound Account shall be turaed over to the assignee and any responsibility of Mortigagee, as

assignor, with respect thereto shall terminzie:If the total funds in the Impound Account shall exceed the
amount of payments actually applied by Morigazee for the purposes of the Impound Account, such excess
may be credited by Mortgagee on subsequeni payisents to be made hereunder or, at the option of

Morigagee, refunded to Martgagor. If, however, tre Immound Account shall not contain sufficient funds

to pay the sums required when the same shall become e and pavable, Mortgagor shall, within ten (10)
days after receipt of written notice thereof, deposit with Mozcgagee the full amount of any such deficiency.
If Mortgagor shall fail to depesit with Mortgagee the full amora; of such deficiency as provided above,
Morigagee shall have the option, but not the obligation, to riake such deposit, and ail amounts so
deposited by Mortgagee, together with interest thereon at the Default Interest Rate from the date incurred
by Mortgagee until acwaily paid by Mortgagor, shali be immediately peic by Mortgagor on demand and

shall ba secured by this Mortgage and by all of the other Loan Documeniz securing all or any part of the -

indebtedness evidenced by the Note. If there is a default under this Mortgage wiich is not cured within
any applicable grace or cure period, Mongagee may, but shall not be obligated to, upply at any time the
balance then remaining in the Impound Account against the indebtedness secured hereby inwhatever order

Mortgagee shalt subjectively determine; provided, however, that neither Mortgagor net 2uv.indemaitor

shall be liable for Mortgagor's failure to pay taxes and assessments to the extent the mories so applied
by Mortgagee to the indebtedness represent funds deposited into the Impound Account for'pavment of
taxes and assessments (as opposed to payment of insurance premiums). No such applicaticn of the
Impound Aceount shall be deemed to cure any default hereunder. Upon full payment of the indebiedness
secured hereby in accordance with iis terms or at such earlier time as Mortgagee may elect, the balance
of the Impound Account then in Mortgagee’s possession shail be paid over to Mortgagor and no other
party shall have any right or claim thereto.

Mortgagor covenants and agrees to commence immediately, and thereafter diligemly and -
continuously pursue, efforts to obtain the division of Lots 5, 7, §, 12, 13, 16, 17, 18, 20, 22 and A of -
the Property (being a total of 11 lots in which Mortgagor has both fee and easement interasts as to portions -
of each lot) into a total of 22 tax parcels so that there are then 11 lois/tax parcels in which Mortgagor has -
only a fec interest and 11 Jots/tax parcels in which Morgagor has only an easement interest. Mortgagor -

GED s
.h e ¥

VAR

T
F

§

will provide Mortgagee written status reporis on the results of Mortgagor’s efforts simultaneously with S L

Morigagor's delivery of the quarterly operating statements and rent roil due hereunder.

55303 /ETSIT170, 961 1403 191 996/9:08am 12







}

-y

W

LA
.
{I'_q-
Tl
e

.t

By

T AT

FROM

FILER COHN & JTEZEIND “{izifi~tell (TUE G 73 o 45217 3T 15 00 N0 SF7 LRAT D
| UNOEEICIAL coOpY

-
3

1.7 Repair and Remediation Reserve. Prior ip the execution of this Mortgage, Mortgagee
has caused the Property to be inspected and such tespection has revealed that the Property is in need

of tertain maiptenance, repairs and/or remedial or corrective work, Contemporanecusly with the

execution bereof, Mortgagor has established with Mortgagee 2 reserve in the amount of 311,683.53

(the "Repair and Remediation Reserve”) by depositing such amount with Mongagee. Mortgagar

shall cause each of the itcms described in that certain Eagincering Report eutitled Property Condition

Assessment. datod March 6, 1996 and prepared by Aaron & Wright Teclical Services Incorporated
and that certain Eavironmental Assessment dated March 22, 1996 and prepared by Aaron & Wright
Technical Services Jocorporated (pursuant, in the case of the Enviropmental Assessment, to those
certain third-party cost estimates delivered prior to the date hereof by Mortgagor © Morigagee) (the
“Deferred Maintenance”) w be completed, performed, remediated and corrected to the satisfaction
of Mortgaget and as pecessary w0 bring the Property into complizuce with all applicable {aws,
ordinances, ries and regulations on or before the expiration of ninety (30) days after the effective
date hereof, a5 surh time period may be extended by Mortgagee in its sole discretion, The term
"Deferted Mairtranae" shall be deemed 10 include establishment and delivery, by Mortgagor i
writing for acceptance Uy Mortgagee within fourteen (14) days after the execurion date hercof, of
ap Operation and Maintinuone Program {"O&M"} to address the asbestos-conlaining materials and
Jead based paint observed on e Property. So loag as po default hereunder or under the other Loan,
Documents has occurred and iscontiming, all sums in the Repair and Remediaton Reserve shall be

held by Mortgagee in the Repair and Remediation Reserve to pay the costs and expenses of

completing the Deferred Maimenance~ So long as no default herennder or under the other Laan
Documents has occurred and is continur g Mortgagee shall, to the extent funds are avaliable for

such purpose in the Repair and Remediatize Reserve, disburse to Mortgagor the amount paid by

Morigagor in completing, performing, remediating or correcting the Deferred Maintenance within

thirty (30) days after (a} the receipt by Morigages of 2 written request from Morgagor for -
disbursement from the Repair and Remediation Rescrve and a cervification by Mortgagor in 2 form -

a5 may be required by Mortgagee that the applicabie stom of Deferred Maintenance bas been

completed in accordance with the terms of this Mortgage, (b} delivery o Mortgagee of invoices,

receipts or other evidence satisfactory to Mortgagee verifylug the <ists of the Deferred Maintenance
to be reimmbursed, (¢) delivery 1o Mortpagee of a certification from ar inspecting architeet, engineer
or other consultant reasonably accoptable to Mortgagee describing the completed work, verifying the

complation of the work and the valuc of the completed work and, if agplicable, cerdfying duac e .

Propenty is, as a result of such work, in compliance with al} applicable laws, ordinances, rules and

tegulations relating to the Deferred Maintenance so performed, and (d) deiivery-to Mortgagee of
affidavits, lien waivers or other evidepce reasonably satisfactory to Mortgages showing that all

materizlmen, iaborers, subcontractors and any other parties who might or could clair statutory or
common law liens 20d are furnishing or have furnished materials or fabor to the Property fiave been

paid ail amouats due for such iabor and materials furnished to the Property. Morgages siall not .

be required to make advances from the Repair aod Remadiation Reserve more frequently than once

in any thirty (30) day period. In making any payment from the Repair and Remediation Reserve,

Mortgages shall be enitled to rely on such request from Mortgagor without any inquizy into the
aceuracy, validity or contestability of any such amount. Morigagor hexeby grants to Mortgagee, as
additional security for payment of the indebtedness secured hereby, a security imterest in the

Repair and Remediatiop Reserve. The Repair and Remediation Reserve shall not, uniess -

atherwise explicitly required by applicable law, be or be deemed {0 Be cscrow or trust funds; -«

but at Morgagee's aption and in Mortgagee's discretion, may either be held in a separdte
aceount or be commingled by Mortgagee with the geoeral funds of Mortgagee. Interestonthe
funds contained in the Kepair and Remediation Reserve shall be credited to Mortgagor as -
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provided in Section 4.3 hereof. The Repair and Remediation Reserve is solciy' for the

protection of Mortgagee and entails no responsibility on Morgagee’s part beyond the payment
of the costs and expenses described in this paragraph in accordance with the terms hereof and
beyond the allowing of due credit for the sums actually received. In the event that the amounts
on deposit or available in the Repair and Remediation Reserve are inadequate to pay the costs

of the Deferred Maintenance, Mortgagor shall pay the amount of such deficiency.  Upon

assignment of this Mortgage by Mortgagee, any funds in the Repair and Remediation Reserve

shall be turned over to the assignee and any responsibility of Mortgagee, as assignor, with

respect thereto shall terminate. If there is a default under this Morgage which is not cured
within any applicable grace or cure period, Mortgagee may, but shall aot be obligated to, apply
at any time the balance then remaining in the Repair and Remediation Reserve against the

indebtedness secured hereby in whatever order Mortgagee shall subjectively determine. No such .

application of (b2 Repair and Remediation Reserve shall be deemed to cure any default

hereunder. Upon she earlier o occur of full payment of the indebtedness secured hereby in-
accordance with its tzrrs, the completion of the Deferred Maintenance to the satisfaction of

Morigagee or at such eatlier time as Morigagee may elect, the balance of the Repair and
Remediation Reserve then i 1Mortgagee’s possession shall be paid over to Mortgagor and no
ather party shall have any right or claim thereto.

1.8 Repiacement Reserve.

(a)  Asadditional security for the indebtedness secured hereby, Mortgagor shall
establish and maintain at all times while this Morgage continues in effect a repair reserve (the
"Replacement Regerve") with Mortgagee for pajment of costs and expenses incurred by
Martgagor in connection with replacements, inciuding without limitation, replacement of
appliances, and in connection with capital repairs, including without limitation, the performance
of work to the roofs, chimneys, gutters, downspeuts, paving, curbs, ramps, driveways,

balconies, porches, patios, exterior walls, exterior doors and doorw2ys, windows, elevators and
mechanical and HVAC equipment (collectively, the "Repairs”y < Commencing on the first -
monthly payment date under the Note and continuing thereafter on eacr monthly payment date
under the Note, Mortgagor shall pay to Mongagee, concurrently with. and in addition to the "
monthly payment due under the Note and until the Note and all other iudehtedness secured
hereby is fully paid and performed, a deposit to the Replacement Reserve in.ap emount equal B
10 $6,618.75 per month. So long as no default hereunder or under the other Loar Nocuments

has occutred and is continuing, all sums in the Replacement Reserve shall be held by Mongagee
in the Replacement Reserve to pay the costs and expenses of Repairs. So long as no-default
hereunder or under the other Loan Documents has occurred and is continuing, Mortgagee shall,
10 the extent funds are available for such purpose in the Replacement Reserve, disburse to

Mortgagor the amount paid by Mortgagor in performing such Repairs within thirty (30) days

following: (i) the receipt by Mortgagee of & written request from Mortgagor for disbursement

from the Replacement Reserve and a certification by Mortgagor in a form approved in writing

by Mortgagee that the applicable item of Kepair has been completed; (ii) the delivery 10

Mortgagee of invoices, receipts or cther evidence satisfactory 10 Mortgagee, verifying the cost
of performing the Repairs; (iii) the delivery to Mortgagee of affidavits, lien waivers or other o
evidence reasonably satisfactory to Mortgagee showing that all materialmen, laborers, =
subcontractors and any other parties who might or could claim statutory or common law liens

CSHITCI

and are furnishing or have furnished material or labor to the Property have been paid all -
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amounts due for Inbor and materials furnished to the Property; (iv) delivery to Morgagee of a .
certification from an inspecting architect or other third party acceptable to Mortgagee describing
the completed Repairs and verifying the compietion of the Repairs and the value of the
completed Repairs; and (v) delivery to Mortgagee of a new certificate of occupancy for the
portion of the Improvements covered by such Repairs, if said new certificate of occuparcy is
required by law, or a certification by Mortgagor that no new certificate of occupancy is
required. Mortgagee shall not be required to make advances from the Replacement Reserve
more frequently than once in any ninety (90) day period or in amounts less than $5,000.00, In
making any payment from the Replacement Reserve, Mortgagee shall be entitled to rely on such
request from Mortgagor without any inquiry into the accuracy, validity or contestability of any
such amount) Morigagee may, at Mortgagor’s expense, make or cause to be made during the
term of this Mortgage an annual inspection of the Property to determine the need, as determined -
by Mortgagee in s reasonable judgment, for further Repairs of the Property. In the event that
such inspection: rcvzals that further Repairs of the Property are required, Mortgagee shall
provide Mortgagor witlva written description of the required Repairs and Mortgagor shall
complete such Repairs i0/the reasonable satisfaction of Mortgagee within ninety (50) days after .
the receipt of such descriprioy from Morigagee, or such later date as may be ‘approved by
Mortgagee in its sole discretior.” The Replacement Reserve shall not, unless otherwise explicitly
required by applicable law, be o1 be deemed to he escrow or trust funds, but, at Mortgagee's ..
option and in Mortgagee’s discretion iray either be held in a separaie account or be commingled -
by Mortgagee with the general funds ‘of Mortgagee. Interest on the funds contained in the
Replacement Reserve shall be credited to orrgagor as provided in Section 4,31 hereof. - The
Replacement Reserve is solely for the protection of Mortgagee and entails no responsibility on
Mortgagee’s part beyond the payment of the cosr, and expenses described in this Section in
accordance with the terms hereof and beyond the al'Gwing of due credit for the sums actually
received. In the event that the amounts on deposit or 2vziiable in the Replacement Reserve are .
inadequate to pay the cost of the Repairs, Mortgagor sha't pay the amount of such deficiency.
Upon assignmeant of this Montgage by Mortgages, any fundsin tae Replacement Reserve shall
be turned over to the assignee and any responsibility of Mortgsgse, as assignor, with respect
thereto shall terminate. If there is a default under this Mortgage which s not cured within any
applicable grace or cure period, Mortgagee may, but shall not be obligited to, apply at any time
the balance then remaining in the Replacement Reserve against the indebiedness secured hereby
in whatever order Mongagee shall subjectively determine. No such 4ppl ication of the
Replacement Reserve shall be deemed to cure any default hereunder. Upon full payment of the
indebtedness secured hereby in accordance with its terms or at such carlier time us origagee -
may elect, the balance of the Replacement Reserve then in Mortgagee’s possession shzti he paid -
over to Mortgagor and no other party shall have any right or claim thereto.

()  As additional security for the payment and performance by Mortgagor of
all duties, responsibilities and obligations under the Note and the other Loan Documents,
Mortgagor hereby unconditionally and irrevocably assigns, couveys, pledges, mortgages,
wransfers, delivers, deposits, sets over and confirms unto Mortgagee, and hereby grants 1o

Morgagee a security interest in, (f) the Impound Account, the Repair and Remediation Reserve _' '

and the Replacement Reserve (collectively, the "Reserves"), (i) the accounts into which the .
Reserves have been deposited, (iii) all insurance on said accounts, (iv) all accounts, contract
rights and general intangibles or other rights and interests pertaining therelo, (v) ail sums now

or hereafier therein or represented thereby, (vi) all replacements, substimations or proceeds =
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thereof, (vii) all instruments and documents now or hereafter evidencing the Reserves or such
accounts, (viii) all powers, options, rights, privileges and immunities pertaining to the Reserves
{including the right to make withdrawals therefrom), and (ix) all proceeds of the foregoing.
Mortgagor hereby authorizes and consents to the account into which the Reserves have been
deposited being held in Morrgagee’s name or the name of any entity servicing the Note for
Mortgagee and hereby acknowledges and agrees that Mortgagee, or at Mortgagee's election,
such sefvicing agent, shall have exclusive contro) over said account. Notice of the assignment
and security interest granted to Mortgagee herein may be delivered by Mortgagee at any time
to the financial institution wherein the Reserves have been established, and Mortgagee, or such '
servicing entity, shall have possession of all passbocks or other evidences of such accounts.

Mortgagor hereby assurnes all risk of loss with respect 10 amounts on deposit in the Reserves.
Morigagor Gerchy knowingly, voluntarily and intentionally stipulates, acknowledges and agrees
that the advancezment of the funds from the Reserves ag set forth herein is at Mortgagor's
direction and s net fae exercise by Mortgagee of any right of set-off or other remedy upon a
default. Mortgagor heiaby waives all right to withdraw funds from the Reserves except as
provided for in this Mor:gage. If a default shall occur hereunder or under any other of the Loan
Documents which is not cuzed within any applicable grace or cure period, then Mortgagee may,
without notice or demand on’Morigagor, at its option: (A) withdraw any or all of the funds
(including, without limitation, imerest) then remaining in the Reserves and apply the same, after
deducting ali costs and expenses of s2fekeeping, collection and delivery {including, but not -

limited t0, reasonable attorneys’ fees, cos’s and expenses) to the indebtedness evidenced by the
Note or any other obligations of Mortgagor uader the other Loan Documents in such manner -
or as Mortgagee shall deem appropriate in iis sole discretion, and the excess, if any, shall be
paid to Mortgagor, (B) exercise any and all rights and remedies of a secured party under any
applicable Uniform Commercial Code, or {C) exerie,any other remedies available at law or
in equity. No such use or application of the funds coria’ned in the Reserves shall be deemed
to cure any defauit hereunder or under the other Loan Socumaats. '

19 Casualty and Condemnation. Mortgagor shall g've Mortgagee prompt written |
notice of the occurrence of any casualty affecting, or the institucior of any proceedings for -
eminent domain or for the condemnation of, the Property or any portion ‘hereof. All insurance
proceeds on the Property, and aif causes of action, claims, campensation, aw2:ds and recoveries -
for any damage, condemnation or taking of all or any part of the Property ar.er any damage
or injury to it for any loss or diminution in value of the Property, are hereby 2ssigned to and
shall be paid to Mortgagee. Mortgagee may participate in any suits or proceedings iefating to .
any such proceeds, causes of action, claims, compensation, awards or recoveries, and idurtgagee
is hereby authorized, in its own name or in Mortgagor's name, to adjust any loss covered by
insurance or any condemnation claim or cause of action, and 10 settle or compromise any claim
or cause of action in connection therewith, and Mortgagor shall from time to time deliver to N
Mortgagee any instruments required to permit such participation; provided, however, that
Mortgagee shall not have the right to participate in the adjustment of any loss which is pot in -
excess of five percent (5%) of the then outstanding principal balance of the Note. Mortgagee
shall apply any sums received by it under this Section first to the payment of all of its costs and
expenses (including, but not limited to, legal ices and disbursements) incurred in obtaining those -

sums, and then, as follows:
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{a)  Inthe event that less than twenty-five percent (25%) of the Improvements
focated on the Land have been taken or destroyed, then if:

B T W
EEE

(1) no defanlt is then continuing hereunder or under any of the other
Loan Documents and no event has occurred which, with the giving of notice or the
passage of time or both, would constitute a defauit hereunder or under any of the other

Loan Documants, and

2y the Property can, in Mortgagee's judgment, with diligent restoration
or repair, be returned to a condition at least equal 1o the condition thereof that existed
prior 1o the casualty or partial taking causing the loss or damage within the earlier 10
occar-of (i) six (6) months after the receipt of insurance proceeds or condemnation
awards by sither Mortgagor or Mortgagee, and {ii) the stated maturity date of the Note,

and

2y all necessary governmental approvals can be obtained to allow the
rebuilding and reoctunency of the Propenty as described in Subsection (a)(2) above, and

(4) the are sufficient sums available (through insurance proceeds or .

condemnation awards and concributions by Mortgagor, the full amount of which shalf at A
Mortgagee's option have been deposited with Mortgagee) for such restoration or repair CC:"
(including, without limitation, for any costs and expenses of Mortgagee to be incurred h
in administering said restoration or repaiz), and o
'.;{I?‘
(5)  Mortgagor so elects by writen notice delivered to Mortgagee within

five (5} days after settlement of the aforesaid wsveance or condemnation claim,

then, Morigagee shall, solely for the purposes of such restoration or repair, advance so much
of the remainder of such sums as may be required for such restcration or repair, and any funds
L deposited by Mortgagor therefor, to Mortgagor in the manner 2:d xupon such terms and
conditions as would be required by a prudent interim construction lender, including, but rot
limited to, the prior approval by Mortgagee of pians and specifications, counactors and form
of construction contracts and the furnishing to Mortgagee of permits, bunds; jien waivers,
invoices, receipts and affidavits from contractors and subcontractors, in form aud substance
satisfactory to Mortgagee in its discretion, with any remainder being applied by Morrzagee for
payment of the indebtedness secured hereby in whatever order Mortgagee directs in its absolute

discretion.

(b)  Inall other cases, namely, in the event that twenty-five percent (25%) or
mote of the Improvements located on the Land have been taken or destroyed or Mortgagor does
not elect to restore or repair the Property pursuant to Subsection (a} above, or otherwise fails
to meet the requirements of Subsection (a) above, then, in any of such events, Mortgagee shall
elect, in Mortgagee’s absolute discretion and without regard to the adequacy of Mortgagee'’s - .
security, to do ejther of the following: (1) apply the remainder of such sums received pursuant
to this Section to the payment of the indebtedness secured bereby in whatever order Mortgagee |
directs in its absolute discretion, with any remainder being paid to Mortgagor, or (2) -
notwithstanding that Mortgagor may have elected not 1o restore or repair the Property pursuant
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to the provisions of Subsection 1.9(a)(3) above, require Mortgagor to restore or repair the
Property in the manner and upon such terms and conditions as would be required by a prudent

interim construction lender, including, but not limited to, the deposit by Mortgagor with
Mortgagee, within thirty (30} days after demand therefor, of any defictency necessary in order
to assure the availability of sufficient funds to pay for such restoration or repair, including
Mortgagee's costs and expenses 1o be incurred in connection therewith, the prior approval by
Mortgagee of plans and specifications, contracters and form of construction contracts and the
furnishing to Mortgagee of permits, bonds, lien walvers, invoices, receipts and affidavits from
contractors and subcontractars, in form and substance satisfactory to Mortgagee in its discretion,
and apply <he remainder of such sums toward such restoration and repair, with any balance
thereafter 1cinaining being applicd by Mortgagee for payment of the indebtedness secured hereby
in whatever ciazr Mortgagee directs in its absolute discretion. '

Any reduction in the ndebtedness secured hereby resulting from Mortgagéc’s application of aixy
sums received by it herconder shall take effect only when Mortgagee actually receives such sums

and elects to apply such sums to the indebtedness secured hereby and, ir any event, the unpaid . .

portion of the indebtedness'szanied hereby shall remain in full force and effect and Mortgagor
shall not be excused in the payzent thereof. - Partial payments received by Mortgagor, as
described in the preceding senteics -shall be applied first 1o the final payment due under the
Note and thereafter to instaliments dus-wnder the Note in the inverse order of their due date.
If Mortgagor elects or Mortgagee direis #ortgagor to restore or repair the Property afler the

oceurrence of  casualty or partial taking of i Property as provided above, Mortgagor shall )
promptly and difigently, at Mortgagor’s solt-cest and expense and regardless of whether the
insurance proceeds or condernation award, as apriopriate, shall be sufficient for the purpose,
restore, repair, replace 2nd rebuild the Property as iwar’y as possible to its vaiue, condition-and
character immediately prior to such casualty or partiat ‘aking in accordance with the foregoing
provisions and Mortgagor shall pay to Mortgagee all costs and oxpenses of Morigagee incurred
in administering said rebuilding, restoration or repair, provided that Mortgagee makes such
proceeds or award available for such purpose. Mortgagor agrecs w0 execute and deliver from
time 1o time such further instruments as may be requested by Mostgagee to confirm the
foregoing assignment to Morigagee of any award, damage, insurance proceeds, payment or other

compensation. Mortgagee is hereby irrevocably constituted and appointed ‘ae attorney-in-fact
of Mortgagor (which power of atiomey shall be irrevocable so long as any indsbtadness secured
hereby is outstanding, shall be deemed coupled with an interest, shall survive the voluntary or '

involuntary dissolution of Mortgagor and shall not be affected by any disability or 'acapacity '

suffered by Mortgagor subsequent to the date hereof), with full power of substitution, subject -
to the terms of this Section, to settle for, collect and receive any Such awards, damages, -
insurance proceeds, payments or othier compensation from the parties or authorities making the
same, to appear in and prosecute any proceedings therefor and to give receipts and acquittances

therefor,

110 Construction Liens. Mortgagor shall pay when due all claims and demands of
mechariics, materialmen, taborers and others for any work performed or materials delivered for -
the Land or the Improvements; provided, however, that, Mortgagor shall have the right to ~

contest in good faith any such claim or demand, so long as it does so diligently, by appropriate o

proceedings and without prejudice to Mortgagee and provided that neither the Property nor any
interest therein would be in any danger of sale, loss or forfeiture as a result of such proceeding .
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i or contest, In the event Mortgagor shall contest any such claim or demand, Mortgagor shall

4 promptly notify Mongagee of such comest and thereafter shall, upon Mortgagee's requese, -
promptly provide 2 bond, cash deposit or other security satisfactory to Mortgagee 1o protect
Mortgagee’s interest and security should the contest be unsuccessful. 1f Mortgagor shalt fail to
immediately discharge or provide security against any such claim or demand as aferesaid,
Mortgagee may do so and any and all expenses incurred by Mortgagee, together with interest
thereon at the Default Tnterest Rate from the date incurred by Morigagee until actually paid by
Mortgagor, shall be immediately paid by Mortgagor on demand and shall be secured by this
Mortgage and by all of the other Loan Documents securing all or any part of the indebtadness -

evidenced by the Note.

111 Rents and Profits. As additional and collateral security for the payment of the
indebtedness secured hereby and cumulative of any and af} rights and reredies herein provided :
for, Mortgagor Dereby absolutely and presently assigns to Mortgagee all existing and futare
Rents and Profits. Mortgagor hereby grants 1o Morigagee the sole, exclusive and immediate
right, without taking possession of the Property, 1o demand, coltect (by suit or otherwise), |
receive and give valid 2ud sufficient receipts for any and all of said Rents and Profits, for which
purpose Mortgagor does berely irrevocably make, constitute and appoint Morigagee its

- attorney-in-fact with full power 1 appoint substitutes Or a tTustee to accomplish such purpose
ot (which power of attorney shall be-jrrevocable so long as any indebtedness secured hereby i
outstanding, shall be deemed to be coupled with an interest, shafl survive the voluntary or

involuntary dissolution of Morigagor ant shall not be affected by any disability or incapacity -‘5:' :
suffered by Mortgagor subsequent to the date neicof). Morgagee shalf be without lability for L
any loss which may arise from a fajlure or inabiiiry to coltect Rents and Profits, proceeds or &y
other payments. However, until the occurrence 01  default under this Mortgage which has not .\‘,)":
been cured within any applicable grace or cure period; Mortgagor shall have a license to coliect, o

receive, use and enjoy the Rents and Profits when due ‘ard prepayments thereof for not more

than one (1) month prior to due date thereof. Upon the occurrznce of a default hereunder which

has not been cured within any applicable grace or cure pexied. Morigagor's license shall
automatically terminate without notice to Morigagor and Morigager may thereafier, withous

taking possession of the Propenty, collect the Rents and Profits itself ¢4 Uy-an agent or recefver, -

From and after the terminarion of such license, Mortgagor shall be the apent of Mortgagee in -
collection of the Rents and Profits, and all of the Rents and Profits so colleqied by Mortgagor -

shall be held in trust by Mortgagor for the sole and exclusive benefit of Mutgagee, and
Mortgagor shall, within one (1) business day after receipt of any Rents and Profits, nay-the same

to Mortgagee to be apptied by Mortgagee as hereinafier set forth. Neither the demara for or
collection of Rents and Profits by Mortgagee shall constitute any assumption by Mortgagee of

aay obligations under any agreement relating thereto. Mortgagee is obligated to account only

for such Rents and Profits as are actually collecied or received by Mortgagee. Mortgagor .
irrevocably agrees and consents that the respective payors of the Rents and Profits shall, npon
demand and notice from Mortgagee of a default hereunder, pay said Rents and Profits 0.
Mortgagee without liability to determine the actual existence of any defanit claimed by = -
Mortgagee. Mortgagor hereby waives any right, claim or demand which Mortgagor may now . L

or hereafter have against any such payor by reason of such payment of Rents and Profits 1o s
Mortgagee, and any such payment shaii discharge such payor’s obligation 1o make suchpayment &~
to Mortgagor. All Rents and Profits collected or received by Mortgagee may be applied against

atl expenses of collection, including, without limitation, reasonable attorneys’ fees, againstcosts
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whatever order or priority as to any of the jtems so mentioned as Mortgagee directs in its sole
subjective discretion and without regard to the adequacy of its security. Neither the exercise by
Mortgagee of any rights under this Section nior the application of any Rents and Profits to the
secured indebtedness shall cure or be deemmed a waiver of any default hereunder. The
assignment of Rents and Profits hereinabove granted shall continue in full force and effect during
any period of foreclosure or redemption with respect to the Property. Mortgagor has executed
an Assignment of Leases and Rents dated of even date herewith (the "Assignment”) in favor of
Mortgagee covering all of the right, title and interest of Mortgagor, as landlord, lessor or

licensor, in and to any Ieases, licenses and occupancy agreements relating to alf or portions of

the Propzcty. Al rights and remedies granted to Mortgagee under the Assignment shail be in
addition to_4nd cumulative of all rights and remedies granted to Mortgagee hereunder.

1,12 “ressss and Licenses.

S

{a)  Yriorto execution of any leases of space in the Improvements after the date
hereof, Mortgagor shall subinit to Mortgagee, for Mortgagee's prior approval, which approval

shall not be unreasonably wickineld, a copy of the form lease Mortgagor plans to use in leasing
space in the Improvements. Al ‘easts of space in the Improvements shall be on terms consistent
with the terms for similar leases i tne market area of the Land, shall provide for free rent only
if the same is consistent with prevailing market conditions and shall provide for market rents

then prevailing in the market area of the Land. Such leases shall also provide for security
deposits in reasonable amounts. Mortgago: shull also submit to Mortgagee for Mortgagee's

approval, which approval shall not be unreasonzoly withheld, prior to the execution thereof, any
proposed lease, license or otcupancy agreement of the Improvements or any portion thereof that
differs materially and adversely from the aforementioned form lease. Mortgagor shall not
execute any leasc, license or occupapcy agreement for-all or a substantial portion of the

Property, except for an actual occupancy by the tenant, lessce oi licensee thereunder, and shall - |

at all times promptly and faithfully perform, or cause to be périormed, all of the covenants,
conditions and agreements contained in all leases, licenses and ~crupancy agreements with
respect 1o the Property, now or hercafter existing, on the part of the tundtord, lessor or licensor
thereunder to be kept and performed. Mortgagor shall furnish to Moitgages. within ten (10)

days after a request by Mortgagee to do so, but in any event simuitaneousl/ with the quarterly
operating statements to be delivered pursuant to this Mongage, a current rent rol; certified by

Mortgagor as being true and correct, containing the names of all tenants, lessees unC licensees
with respect to the Property, the terms of their respective Jeases, licenses or OHetupancy
agreements, the spaces occupied and the rentals or fees payable thereunder and the amount of
each tenant's security deposit. Upon the request of Mortgagee, which request will not be made
by Mortgagee more than once in any calendar year, Mortgagor shall deliver to Mortgagee a copy

of each such lease, license and occupancy agreement. Mortgagor shall not do or suffer to be .

done any act that might result in a default by the landlord, lessor or licensor under any such

lease, license or occupancy agreement or allow the tenant, lessee or licensee thereunder to -
withhold payment of rent or other sums and shall not further assign any such lease, license or - .
occupancy agreement or any such rents. Morigagor, at no cost or expense to Mortgagee, shall
enforce, short of termination, the performance and observance of each and every condition and

of operation and management of the Property and against the indebtecdness secured hereby, in |

E]
-

LS

covenant of each of the parties under such leases. Mortgagor shall not, without the prior written "

consent of Mortgagee, modify any of the leases, terminate or accept the surrender of any leases,

55303 2/EZS 21 70.561 1D 1219967 4 Jam 20




UNOFFICIAL COPY

<L




~ UNOFFICIAL COPY

waive or release any other party from the performance or observance of any obligation or
condition under such leases except in the normal course of business in 2 manner which is

consistent with sound and customary leasing and management practices for similar properties in

the community in which the Property is located. Failure of Mortgagee to approve or disapprove
any such proposed action within fifteen (15) business days after receipt of such written request
and all the documents and information reasonably required by Mortgagee with such request shall
be deemed approval, provided that the written request for approval specifically mentioned the
same. Mortgagor shall not permit the prepayment of any rents under any of the leases for more
than one (1) month prior to the due date thereof.

(b)  Each lease, license and occupancy agreement executed after the date herecf

affecting azy of the Land or the Improvements must provide, in a manner approved by -

Mortgagee, tiar the tenant, lessee or licensee, as appropriate, will recognize as its landlord,

lessor or licensor and attorn to any person succeeding to the interest of Mortgagor upon any .
foreclosure of this Moitgage or deed in lieu of foreclosure. Each such lease, license and

oceupancy agreement siali also provide that, upon request of said successor in interest, the
tenant, lessee or licensee slall execute and deliver an instrument or instruments confirming its
attornment as provided for ur'this-Section; provided, however, that neither Mortgagee nor any
successor-in-interest shall be bound ny any payment of tental for more than one (1) month in
advance, or any amendment or moaification of said lease or rental agreement made without the
express written consent of Mortgagee ¢t said successor-in-interest.

(c)  Upon the occurrence of » d=fauit under this Mortgage which is not cured
within any applicable grace period, whether befors or after the whole principal sum secured

hereby is declared to be immediately due or whetpcr before or afier the institution of fegal -

proceedings to foreclose this Mortgage, forthwith, upon demand of Mongagee, Mortgagor shall
surrender to Mortgagee, and Mortgagee shall be entilied fo-take actual possession of, the

Property or any part thereof personally, or by its agent or attomeys. In such event, Mortgagee = ;
shall have, and Mortgagor hereby gives and granis to Mortgagee, thz right, power and authority

1o make and enter into leases, licenses and occupancy agreements Wwi'n respect to the Property

36

’

‘:“t".',
LR,

N

or portions thereof for such rents and for such periods of occupancy and upon conditions and '

provisions as Mortgagee may deemn desirable in its sole discretion, ana Marigagor expressly .
acknowledges and agrees that the term of such lease, license or occupancy szreement may
exiend beyond the date of any foreclosure sale of the Property; it being the intention of
Mortgagor that in such event Mortgagee shall be deemed to be and shall be the atternsy-in-fact

of Mortgagor for the purpose of making and entering imo leases, licenses or occupancy

agreements of parts or portions of the Property for the rents and upon the terms, conditions and .

provisions deemed desirable to Mortgagee in its sole discretion and with like effect as if such
leases, licenses or occupancy agreemients had been made by Mortgagor as the owner in fee

simple of the Property free and clear of any conditions or limitations established by this -
Mortgage. The power and authority hereby given and granted by Mortgagor to Morigagee shall .

be deemed to be coupled with an interest, shall not be revocable by Mortgagor so fong as any

indebtedness secured hereby is outstanding, shall survive the voluntary or involuntary dissolution .

of Mortgagor and shall not be affected by any disability or incapacity saffered by Mortgagor ..

subsequent to the date hereof. In connection with any action taken by Mortgagee pursuant to
this Section, Mortgagee shall not be liable for any Toss sustained by Martgagor resulting from *
any failure to let the Property, or any part thereof, or from any other act or omission of . .
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Morigagee in managing the Property, nor shall Mortgagee be obligated to perform or discharge
any obligation, duty or liability under any lease, license or occupancy agreement covering the
Property or any part thereof or under or by reason of this instrument or the exercise of rights
or remedies hereunder., Mortgagor shall, and does hereby, indemnify Mortgagee for, and hold
Mortgagee harmless from, any and all claims, actions, demands, liabilities, loss or damage
which may or might be incurred by Mortgagee under any such lease, license or occupancy
agreement or under this Mortgage or by the exercise of rights or remedies hereunder and from
any and all claims and demands whatsoever which may be asserted against Mortgagee by reason
of any alleged obligations or undertakings on its part to perform or discharge any of the terms,
covenants or agreements contained in any such lease, license or occupancy agreement other than
those fing'iy. determined to have resulted solely from the gross negligence or willful misconduct
of Mortgages. Should Mortgagee incur any such liability, the amount thereof, including,
without limitition, costs, expenses and reasonable atrorneys’ fees, together with interest thereon
at the Default Ir.erest Rate from the date incurred by Morigagee until actually paid by
Mortgagor, shall be ramediately due and payable to Morigagee by Mortgagor on demand and

shall be secured hereby 7nd by all of the other Loan Documents securing all or any part of the

indebtedness evidenced by the Note, Nothing in this Section shall impose on Mortgagee any
duty, obligation or responsibiiiy for the control, care, management or repair of the Property,
or for the carrying out of any of\the terms and conditions of any such lease, license or

occupancy agreement, nor shall it vpérate to make Mortgagee responsible or liable for any waste

committed on the Property by the teaants or by any other parties or for any dangerous or

defective condition of the Property, or {or any negligence in the management, upkeep, repair

or control of the Property. Mortgagor heieby assents to, ratifies and confirms any and all
actions of Mortgagee with respect to the Proper¢y taken under this Section.

1,13 Alienation and Further Encumbrances.

(2)  Mortgagor acknowledges that Mortgagze hias relied upon the principals of
Mortgagor and their experience in owning and operating propeities similar to the Property in "

connection with the closing of the loan evidenced by the Note/ Accordingly, except as
specifically allowed hereinbelow in this Section and notwithstanding anvthing to the contrary
contained in Section 4.6 hereof, in the event that the Property or any ‘part thereof or interest

therein shall be sold, conveyed, disposed of, alienated, hypothecated, lease (e cept to tenants -
of space in the Improvements in accordance with the provisions of Section 1,12 hereof),

assigned, pledged, mortgaged, further encumbered or otherwise transferred or Morigagor shall
be divested of its title to the Property or any interest therein, in any manner or way, ‘whether

voluntarily or involuntarily, without the prior written consent of Mortgagee being first obtained, -

which consent may be withheld in Mortgagee’s sole discretion, then the same shall constitute

a default hereunder and Mortgagee shall have the right, at its option, to declare any or all of the -
indebtedness secured hereby, irrespective of the marurity date specified in the Note, immediately -
due and payable and to otherwise exercise any of its other rights and remedies contained in .

Article TII hereof. If such acceleration is during any pericd when a prepayment fee is payable

pursuant to the provisions set forth in the Note, then, in addition to all of the foregoing, such =
prepayment fee shall also then be immediately due and payable to the same end as though )
Mortgagor were prepaying the entire indebiedness secured hereby om the date of such

acceleration. For the putposes of this Section: {i) in the event either Mortgagor or any of its - : 2

general partners is a corporation or trust, the sale, conveyance, transfer or disposition of more -
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than 10% of the issued and outstanding capital stock of Mortgagor or any of jis general partners
or of the beneficial interest of such trust (or the issuance of new shares of capital stock in.
Mortgagor or any of its general partners so that immediately after such issuance the total capital
stock then issued and outstanding is mote than 10% of the total immediately prior to such
issuance) shall be deemed to be a transfer of an interest in the Property; and (ii) in the event
Mortgagor or any general partoer of Mortgagor is a limited or general partnership, a joint
" venture or a limited lisbility company, a change in the ownership interests in any general
partner, any joint venturer or any member, either voluntarily, involuntarily or otherwise, or the
sale, convevance, transfer, disposition, alienation, hypothecation or encumbering of all or any
portion of the interest of any such general parimer, joint venturer or member in Mortgagor or
such geners| partner (whether in the form of a beneficial or partnership interest or in the form
of a power of girection, control or management, or otherwise}, shall be deemed to be 2 transfer -
of an interest i1 fhe Property. Notwithstanding the foregoing, however, (i) limited partnership
interests in Mortgazeror in any general parter of Mortgagor shall be freely transferable without
the consent of Morigagea, and (ii) any involuntary transfer caused by the death of Mortgagor
or any general partner, sharehoider, joint venturer, or beneficial owner of a trust shall not be
a default under this Morigage 5o long as Mortgagor is reconstituted, if required, following such -
death and so long as those pereuns responsible for the management of the Property remain
unchanged as a result of such deat!i or'any replacement management is approved by Mortgagee.

()  In the event that hrrtgagee shall consent, without in any way implying
any obligation on the part of Mortgagee to s consent, to a further encumbrance on the Property, :
the documents evidencing or creating such en‘umbrance shall be subject to the prior approval
of Mortgagee and shail expressiy provide, in additori to any other items required by Mortgagee, -
that: (i) they are subordinate, secondary, junior and inferior in all respects to the lien of this
Mortgage, to the security provided by the other Loan Docnments and to any and all tights of
Mortgagee set forth therein, including, without limitation. Sforigagee’s right to payment under
the Note znd the rights of Mortgagee set forth herein with respict (5 any insurance proceeds and
condemnation awards which are a part of the Property; and (ii) £y, shall remain subordinate,
secondary, junior and inferior in all respects to any amendments, wsdifications, extensions or -
changes in this Morigage and the other Loan Documents thereafter entered into by Mortgagee
and Mortgagor or any indemnitor or guarantor under any indemnity Or'guaranty executed in
connection with the loan secured hereby: and (iii) they are subordinate, seccnday, junior and
inferior in all respects to all existing and future leases of space in the improvemets and the
holder thereof shall, upon request of Mortgagee, specifically subordinate the liewof such
encumbrance to all leases of space in the improvements executed after the date of such
encumbrances; and (iv) the holder of such subordinate mortgage acknowledges and agrees that
a conveyance of all or any portion of the Property to such holder by foreclosure, deed in lieu -
of foreclosure or otherwise shall constitute 2 default under this Mortgage.

{c)  Notwithstanding the. foregoing provisions of this Section, Mortgagee shall -
consent io 2 one time sale, conveyance or transfer of the Property in its entirety (hereinafter, .
*Sale") to any person or entity provided that each of the following terms and conditions are

satisfied:

(1}  No default is then continuing hereunder or under any of the other - |
Loan Documents;
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(2)  Mortgagor gives Mortgagee written notice of the terms of such
: prospective Sale not less than thirty (30) days before the date on which such Sale is
v scheduled to close and, soncurrently therewith, gives Mortgagee ail such information
concerning the proposed transferee of the Property (hereinafter, the "Buyer") as
Mortgagee would require in evaluating an initial extension of credit to a borrower and
pays to Mortgagee a non-refundable application fee in the amount of $2500.00.
Mornigagee shall have the right to approve or disapprove the pioposed Buyer. In
determining whether (o give or withhold its approval of the proposed Buyer, Mortgagee
shall consider the Buyer’s experience and track record in owning and operating facilities
similar to the Property, the Buyer’s financial strength, the Buyet's general business
sianriing and the Buyer's relarionships and experience with contractors, vendors, tenants,
len¢ersand other business entities; provided, however, that, notwithstanding Mortgagee’s
agreemnen to consider the foregoing factors in determining whether to give or withhold
such approvel, such approval shall be given or withbeld based on what Mortgagee
vk determines ¢ b. commercially reasonable in Mortgagee's sole discretion and, if given,
-3 may be given svsject to such conditions as Mortgagee may deem appropriate;

(3) Morgagor peys Mortgagee, concurrently with the closing of such
Sale, a non-refundable assumntion fee in an amount equal to aill out-of-pocket costs and
expenses, inchuding, withor( limitation, reasonable attorneys’ fees, incurred by
Mortgagee in connection with the Sale, plus an amount equal to one percent (1.0%) of
the then outstanding principal balance-of the Note;

(d4)  The Buyer assumoe nad agrees to pay the indebtedness secured
hereby subject to the provisions of Section 4:/7 hereof and, prior 1o or concurrently with
the closing of such Sale, the Buyer executes, witout any cost or expense to Mortgagee, |

3

| such documents and agreements as Mortgagee shall reasonably require to evidence and E’:
effectuate said assumption and delivers such legal opiniors as Morigagee may require; I

) &0

(5)  Mortgagor and the Buyer execute, wich71 any cost or expense 1o ; Cz?

Mortgagee, new financing statements or financing statement amendments and any
additional documents reasonably requested by Mortgagee;

(6)  Mortgagor delivers to Mortgagee, without any COSt £t expense 1o
Mortgagee, such endorsements to Mortgagee's title insurance policy, hazard irsurance
. endorsements or certificates and other similar materials as Mortgagee miay deem
= necessary at the time of the Safe, all in form and substance satisfactory to Mottgagee,
including, without limitation, an endorsement or endorsements to Mortgagee’s title
insurance policy insuring the lien of this Mortgage, extending the effective date of such
policy to the date of execution and delivery (or, if later, of recording) of the assumption
agreement teferenced above in subparagraph (4) of this Section, with no additional
exceptions added to such policy, and insuring that fee simple title (o the Property is

vested in the Buyer;

(7)  Mortgagor executes and delivers to Mornigagee, without any cost
or expense to Morigagee, a release of Mortgagee, its officers, directors, employees and
agents, from all claims and liability relating to the transactions evidenced by the Loan
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Documents, through and including the date of the closing of the Sale, which agreement
shali be in form and substance satisfactory to Morigagee and shall be binding upon the

Buyer;

(8  Subject to the provisions of Section 4,27 hereof, such Sale is not
construed so as 1o relieve Mortgagor of any personal liability under the Note or any of
the other Loan Documents for any acts or events occurring or obligations arising prior
to or simultaneously with the closing of such Sale, and Mortgagor executes, without any
cost or expense to Mortgagee, such documents and agreements as Mortgagee shall
reasonably require to evidence and effectuate the ratification of said personal liability
{=hich documents shall contain an acknowledgment by Mortgagee that Mortgagor is
relipved of personal liability under the Note and the other Loan Documents for any acts
or everisnccurring or obligations arising after the closing of such Sale); and

(™  Such Sale is not construed so as to relieve any current indemnitor

of its obligaticns under any indemmity agreement executed in connection with the loan

secured hereby and cach such current indemnitor executes, without any cost or expense

to Mortgagee, such aecuments and agreements as Mortgagee shall reasonably require to -

evidence and effectuate te ratification of each such indemnity agreement, provided that
if the Buver or a party associated with the Buyer approved by Mortgagee in its sole
discretion assumes the obligaiors of the current indemmnitor under its inderanity

agreement and the Buyer or such porty associated with the Buyer, as applicable, .

executes, without any cost or expenst. to wortgagee, a new indemnity agreement in form

and substance satisfactory to Mortgagee, -then Mortgagee shall release the current

indemnitor from all obligations arising undszts indemnity agreement afier the closing
of such Sale. '

1.14 Pavment of Utilities, Assessments, Charges. 1itc. Mortgagor shall pay when due
all utility charges which are incurred by Mortgagor or whicli ity become a charge or lien

against any portion of the Property for gas, electricity, water and sewer services furnished to
the Land and/or the Improvements and 2all other assessments or charges f a similar namre, ot
assessments payable pursuant to any restrictive covenants, whether pubiic orqprivate, affecting
the Land and/or the Improvements or any portion thereof, whether or not cuch assessments or
charges are or may become liens thereon.

1.15 Access Privileges and Inspections. Mortgagee and the agents, re'presen:a uvesand

employees of Mortgagee shall, subject to the rights of tenants, have full and free access to the
Land and the Improvements and any other location where books and records concemning the
Property are kept at all reasonable times for the purposes of inspecting the Property and of

examining, copying and making extracts from the books and records of Mortgagor relating o -

the Property. Mortgagor shall lend assistance to all such agents, representatives and employees
of Mortgagee. - .

Ft;

1.16  Waste: Alteration of Improvements. Mortgagor shall not commit, suffer or péi’mit - |

any waste on the Property nor take any actions that might invalidate any insurance carried on ™
the Property. Mortgagor shall maintain the Property in good condition and repair. No partof =~
the Improvements may be removed, demolished or materially altered, without the prior written "~
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consent of Mortgagee. Without the prior written consent of Morngagee, Mortgagor shall not
commence construction of any improvements on the Land other than improvements required for

the maintenance or repair of the Property.

1.17 Zoning. Without the prior written consent of Mortgagee, Mortgagor shall not

seek, make, suffer, consent to or acquiesce in any change in the zoning or conditions of use of
the Land or the Improvements, Mortgagor shall comply with and make all payments required
under the provisions of any covenants, conditions or restrictions affecting the Land or the
Improvements. Morgagor shall comply with all existing and future requirements of all

governmental authorities having jurisdiction over the Property. . Mortgagor shall keep all

licenses, rarmits, franchises and other approvals necessary for the operation of the Property in
full force and effect. Mortgagor shall operate the Property as an apartment project for so long
as the indebtzduess secured hereby is owtstanding. If, under applicable zoning provisions, the
use of all or any part of the Land or the Improvements is or becomes a4 nonconforming use,
Mortgagor shall niot-cause or permit such use to be discontinued or abandoned without the prior
written consent of Mozigapee. Further, without Mortgagee's prior written consent, Mortgagor
shall not file or subjcct anv part of the Land or the Improvements to any declaration of
condominium or co-opera:ive or convert any part of the Land or the Improvements to a
condominium, co-operative or ofiiex form of multiple ownership and governance,

1.18 Financial Statements and Baoks and Records. Mortgagor shall keep accurate

books and records of account of the Proysrty and its own financial affairs sufficient to permit

the preparation of financial statements thorefrom in accordance with generally accepted -
accounting principles. Mortgagee and its duly-2uihorized representatives shall have the rightto
examine, copy and audit Mortgagor’s tecords and books of account at all reasonable times. So
long as this Mortgage continues in effect, Mortgagor shall provide to Mortgagee, in addition to

any other fipancial statements required hereunder or uadarany of the other Loan Documents,
the following financial statements and information, all of whicn must be certified 10 Mortgagee
as being true and correct by Mortgagor or the entity to whicli tney pertain, as applicable, be

prepared in accordance with generally accepted accounting princtples consistently applied and

be in form and substance acceptable to Mortgagee:

{a)  copies of all tax returns file¢ by Mortgagor, within thirty (30} day's'aﬁer
the date of filing;

(b)  quarterly operating statements and a tent roll (as more fully deceribed in
Subsection 1.12(a)) for the Property, within forty-five (45) days after the end of each calendar

quarter;

{c)  annual balance sheets for the Property and annual financial statements for .
Morgagor, each principal or genera) partner in Mortgagor, and each indemnitor and guarantor -
under any indemnity or guaranty executed in comnection with the loan secured hereby, within .

ninety (90} days after the end of each calendar year; and

()  such other information with respect 1¢ the Property, Mongégor. the
principals or general partners in Mortgagor, and each indemnitor and guarantor under any .
indemnity or guaranty executed in connection with the loan secured hereby, which may be =
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reasonably requested from time to time by Mortgagee (including, without limitation, such other

information as may be required from time to time by a national rating organization), within a

reasonable time after the applicable request.

If any of the aforementioned materials are not furnished to Mortgagee within the applicabie time
periods or Morigagee is dissatisfied with the contents of any of the foregoing, in addition to any
other rights and remedies of Mortgagee contained herein, Mortgagee shall have the right, but
not the obligation, to obtain the same by means of an audit by an independent certified public

accountant selected by Mortgagee, in which event Mortgagor agrees to pay, ot to reimburse .

Mortgagee for, any expense of such audit and further agrees to provide all necessary information
to said aczountant and to otherwise cooperate in the making of such audit. Furthermore, if any
of the aforeinentioned materials are not furnished to Mortgagee within the applicable time
periods, Motgigor shall pay to Mortgagee a late charge equal to two percent (2%) of the
monthly instal’ineir due under the Note for each late submission to compensate Morigagee or
its servicer for the 3dZiional administrative expense caused by such failure or delay.

1.19 Further Locumentation,

(a) Mortgagor skally on the request of Mortgagee and at the expense of .

Mortgagor: (i) promptly correct any defect, error or omission which may be discovered in the
contents of this Mortgage or in the coments of any of the other Loan Documents; (if) promptly
execute, acknowledge, deliver and reco:d or file such further instruments (including, without
limitation, further mortgages, deeds of trust, szcurity deeds, security agreements, financing

statemenis, continuation statements and assigients of rents or leases) and promptly do such
further acts 25 may be necessary, desirable or properto carry out more effectively the purposes

of this Mortgage and the other Loan Documents and 10 sebject to the liens and security interests

hereof and thereof any property intended by the terms neueaf and thereof to be covered hereby .

and thereby, including specifically, but without limitation, any renewals, additions, substitutions,
replacements or appurtenances to the Property; (iif) promptiy £xecute, acknowledge, defiver,
procure and record or file any document or inswument (incluaing specifically any financing
statement) deemed adviscble by Mortgagee to protect, continue c¢i perfect the liens or the
security interests hereunder against the rights or interests of third pertons; and (iv) promptly
furnish to Mortgagee, upon Mortgagee’s request, a duly acknowledged written statement and

estoppel certificate addressed to such party or parties as directed by Mortgagec 2a¢! in formand

substance supplied by Mortgagee, setting forth alt amounts due under the Note, staring whether

any event has occurred which, with the passage of time or the giving of notice or Lol would
constitute an event of default hereunder, stating whether any offsets or defenses exist against the .
indebtedress secured hereby and containing such other matters as Mortgagee may reasonably

require.

()  Mortgagee, its morigage servicer and their respective assigns shall have
the right to disclose in confidence such fimancial information regarding Mongagor, any

indemnitor or guarantor or the Property as may be necessary (i} o complete any sale or - -
attempted sale of the Note or participations in the loan {or any transfer of the morigage servicing

thereof) evidenced by the Note and the Loan Documents, (ii) to service the Note or (iii) to

furnish information concerning the payment status of the Note to the holder or beneficial owner
thereof, including, without limitation, all Loan Documents, financial statements, projections, . -
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information and decumentation in Mortgagee's files (and such servicer's files) refating to
Mortgogor, any indemnitor or gnarantor and the Property. This authorization shall be
irrevocable in favor of Mongagee, its mortgage servicer and their respeclive assigns, and
Mortgagor and any indemnitor or guarantor waive any claims that they may have against
Mortgagee, its mortgage servicer and their respective assigns or the party receiving information
from Mortgagee pursuant hereto regarding disclosure of information in such files and further
waive any alleged damages which they may suffer as a result of such disclosure. -

{&)  Mortgagor acknowledges that Mongagee intends to sell the ioan evidenced

by the Note and the Loan Documents or a participation interest therein to a party who may pool
the loan witha rumber of other lpans and to have the holder of such loans (most likely a special -

purpose REMIC | issue one or more classes of Morigage Backed Pass-Through Certificates (the
"Centificates”), whicir-may be rated by one or more national rating agencies, Mortgagee, its

mortgage servicer and {v.ir respective assigns shall be permitted to share any of the information -
referred to in Subsecticii (b) above, whether obtained before or after the date of the Note, with
the holders of the Certificat<s, ‘tnvestment banking firms, rating agencies, accounting firms,

custodians, successor mortgage seivicers, law firms and other third-party advisory firms

involved with the loan evidenced bv-ihe Note and the Loan Documents or the Certificates, It

is understood that the information providzd by Mortgagor to Mortgagee, its morigage servicer
and their respective assigns or otherwise ;cceived by Mortgagee, its mortgage servicer and their

respective assigns in connection with the loanevidenced by the Loan Documents may ultimately

be incorporated into the offering documents jor the Certiftcates and thus various prospective
investors may also see some or all of the informeionr, Mortgagee, its mortgage servicer and
their respective assigns and all of the aforesaid third-parc» advisors and professional firms shall
be entitled to rely on the information supplied by, or oa behalf of, Mortgagor.

1.20 Payment of Costs: Reimbursement to Mortgages. ~ Mortgagor shall pay all costs
and expenses of every character reasonably incurred in connecticr with the closing of the loan

evidenced by the Note and secured hereby or otherwise attributable ¢r chiargeable (o Mortgagor
as the owrner of the Property, including, without limitation, apprajsal fues, recording fees,

documentary, stamp, mortgage or intangible taxes, brokerage fees and comurssions, title policy

premiums and title search fees, uniform commercial code/tax lien/litigation searss (ees, escrow -

fees and reasonable attorneys’ fees. If Mortgagor defaults in any such payment, »which default

is not cured within any applicable grace or cure period, Mortgagee may pay the sune and
Mortgagor shall reimburse Mortgagee on demand for all such costs and expenses incurred or

paid by Mortgagee, together with such interest thereon at the Default Interest Rate from and
after the date of Mongagee's making such payment until reimbursement thereof by Mortgagor.
Any such sums disbursed by Mortgagee, together with such interest thereon, shall be additional

indebtedness of Mortgagor secured by this Mortgage and by all of the other Loan Docoments
securing all or any part of the indebtedness evidenced by the Note. Further, Mortgagor shall -

promptly notify Mortgagee in writing of any litigation or threatened litigation affecting the

Property, or any other demand or claim which, if enforced, could impair or threaten to impair .
Mortgagee's security hereunder. Without limiting or waiving any other rights and remedies of .
Mortgagee hereunder, if Mortgagor fails to perform any of its covenmants or agreements
contained in this Mortgage or in any of the other Loan Documents and such failure is not cured .

internal memoranda, audits, reports, payment history, appraisals and any and all omér )
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within any applicable grace or cure pericd, or if any action or proceeding of any kind (including, |
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but not limited to, any bankruptcy, insolvency, arrangement, reorganization or oifer debtor
relief proceeding) is commenced which might affect Mortgagee's interest in the Property or
Mortgagee's right to enforce its security, then Mortgagee may, at it option, with or without
notice to Mortgagor, make any appearances, disburse any sums and take any actions as may be
necessary or desirable to protect or enforce the security of this Mortgage or to remedy the
failure of Mortgagor to perform its covenants and agreements (without, however, waiving any
default of Morgagor). Mortgagor agtees to pay on demand all expenses of Mortgagee incurred

with respect to the foregoing (including, but not limited to, fees and disbursements of counsel),
together with interest thereon at the Defavlt Interest Rate from and after the date on which

Mortgagee incurs such expenses until reimbursement thereof by Mortgagor. Any such expenses

so incurréd by Mortgagee, together with interest thereon as provided above, shall be additional

indebtedness of Mortgagor secured by this Mortgage and by all of the other Loan Documents

securing all or 21y part of the indebtedness evidenced by the Note. The necessity for any such
actions and of Ui, smounts to be paid shall be determined by Mortgagee in its discretion.
Mortgagee is hereby eripowered to enter and to authorize others to enter upon the Property or -
any part thereof for the purpose of performing or observing any such defaulted term, covenant

or condition without thereby Feroming liabie to Mortgagor or any person in possession holding

under Mortgagor. Mortgagor herrby acknowledges and agrees that the remedies set forth in this -

Section 1.20 shall be exercisabla by Mortgagee, and any and ail payments made or costs or
expenses incurred by Mortgagee inconnection therewith shall be secured hereby and shall be,

without demand, immediately repaid by porigagor with interest thereon at the Default Interest .

Rate, notwithstanding the fact that such remedies were exercised and such payments made and -
costs incurred by Mortgagee after the filing by Mortgagor of a voluntary case or the filing -

against Mortgagot of an involuntary case pursuancio or within the meaning of the Bankruptcy

Reform Act of 1978, as amended, Title 11 U.S.C.; oiafter any similar action pursuant to any -

other debtor relief law (whether statutory, common tuw, case law or otherwise) of any
jurisdiction whatsoever, now or hereafter in effect, wiich may be or become applicable to
Mortgagor, Mortgagee, any guarantor or indemuitor, the secuted indebtedness or any of the
Loan Documems. Mortgagor hereby indemnifies and holds Miortgagee harmless from and
against all loss, cost and expenses with respect to any default hereo!, zay liens (i.e., judgments,

mechanics’ and materialmen’s liens, or otherwise), charges and encuinbrances filed against the
Property, and from any claims and demands for damages or injury, inchuding claims for property .

a4

R,

220y

damage, personal injury or wrongfui death, arising out of or in connection with azy accidentor -

fire or other casualty on the Land or the Improvements or any nuisance nigue or suffered

thereon, except those that are due to Mortgagee's gross negligence or willful misconduct,

inchuding, in any case, reasonable attorneys’ fees, costs and expenses as aforesaid, wiiether at
pretrial, trial or appeliate level, and such indemnity shall survive payment in full of the

indebtedness secured hereby. ‘This Section shall not be construed 1o require Mortgagee 1o incur
any expenses, make any appearances or take any actions.

1,21 Security Interest. This Mortgage is also intended to encumber and create a
security interest in, and Mortgagor hereby gramis to Mortgagee a security interest in all sums
on deposit with Mortgagee pursuant to the provisjons of Section 1.6, Section 1.7 and Section 1.8
hereof or any other Section hereof and all fixures, chattels, accounts, equipment, inventory,

contract rights, general intangibles and other personal property included within the Property, all - :
renewals, replacements of any of the aforementioned items, or articles in substitution therefor
or in addition thereto or the proceeds thereof (said propenty is hereinafter referred to collectively .-~ ..
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as the "Collateral"), whether or not the same shali be attached to the Land or the Improvements
in any manner, it is hereby agreed that to the extent permitted by law, all of the foregoing
property is to be deemed and heid to be a part of and affixed to the Land and the Improvements.
The foregoing security interest shall also cover Mortgagor’s leasehold interest in any of the
foregoing property which is leased by Mortgagor, Notwithstanding the foregoing, all of the
foregoing property shall be owned by Mortgagor and no leasing or installment sales or other
financing or title retention agreement in connection therewith shall be permitted without the prior -
written approval of Mortgagee. Mortgagor shall, from time to time upon the request of
Mortgagee, supply Mortgagee with a cuzrent inventory of ali of the propetty in which Mortgagee
is granted a security interest hereunder, in such defail as Mortgagee may require. Mortgagor
shal prowaptly replace all of the Cotlateral subject to the lien or security interest of this
Mortgage whisn wom or obsolete with Collateral comparable to the worn out or obsoieie
Cotlateral when new and will not, without the prior written consent of Mortgagee, remove from
the Land or the’ (marovements any of the Collateral subject to the lien or security interest of this
Mortgage except such-as is replaced by an article of equal suitability and value as above

provided, owned by Morigagor free and clear of any lien or security interest except that created
by this Mortgage and the other Loan Documents. All of the Collateral shall be kept at the
location of the Land excep us otherwise required by the terms of the Loan Documents.
Mortgagor shall not use any of 1he Uollateral in violation of any applicable statute, erdinance

or insurance policy.

1,22 Security Agreement. This dMortgage constitutes a security agreement between
Mortgagor and Mortgagee with respect to (he Collateral in which Mortgagee is pranted a .
security interest hereunder, and, cumuiative of @)l other rights and remedies of Mortgagee
hereunder, Mortgagee shall have all of the rights ard remedies of a secured party under any
applicable Uniform Commercial Code, Mortgagor hereby cepresents and warrants to Mortgagee
that with respect to the Collateral in which Mortgagee is 4ranted a security interest hereunder, .
such security interest is a valid, perfected, first and prior secarity interest.  Mortgagor hereby
agrees to execute and deliver on demand aud hereby irrevocariy constitutes and appoints
Montgagee the attorney-in-fact of Mortgagor to execute and deliver sad; if appropriate, to file
with the appropriate filing officer or office such security agreement!, Dpancing statements,
continuation staterments or other instruments as Mortgagee may request & reguire in order to
impose, perfect or continue the perfection of the lien or security interest created heteby. Except -
with tespect to Rents and Profits to the extent specifically provided herein tothe contrary,
Mongagee shall have the right of possession of all cash, securities, instruments, qegotiable -
instruments, documents, certificates and any other evidences of cash or other progerty or
evidences of rights to cash rather than property, which are now or hereafter a part of the
Property, and Mortgagor shail promptly deliver the same to Mortgagee, endorsed to Mortgagee,
without further notice from Mortgagee, Mortgagor agrees to furnish Mortgagee with notice of |
any change in the name, identity, corporate structure, residence, or principal place of business -
or mailing address of Mortgagor within ten (10) days of the effective date of any such change. .
Upon the occurrence of any default hereunder not cured within any applicable grace or cure - '
period, Mortgagee shall have the rights and remedies as prescribed in this Mortgage, or as "
prescribed by general law, or as prescribed by any applicable Uziform Commercial Code, all -
at Morgagee's election. Any disposition of the Collateral may be conducted by an employee
or agent of Mortgagee. Any person, including both Mongagor and Morigagee, shall be eligible .
to purchase any part or alt of the Collateral at any such disposition, Expenses of retaking,
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holding, preparing for sale, selling or the like (including, without limitation, Morigagee’s
reasonable attorneys’ fees and legal expenses), together with interest thereon at the Default
Interest Rate from the date incurred by Mortgagee until actually paid by Morigagor, shall be
paid by Mortgagor on demand and shall be sacured by this Mortgage and by all of the other
Loan Documents securing all or any part of the indebtedness evidenced by the Note. Mortgagee
shall have the right to enter upon the Land and the Improvemerts or any real property where
any of the property which is the subject of the security interest granted herein is located (o take
possession of, assemble and coliect the same or to render it unusable, or Mortgagor, upon
demand of Martgagee, shall assemble such property and make it available to Mortgagee at the
Land, or at 2 place which is hereby deemed to be reasonably convenient to Mortgagee and
Mortgagor. If notice is required by law, Mortgagee shall give Mortgagor at least ten (10} days’
prior writteit rotice of the time and place of any public sale of such property, or adjournments
thereof, or of-ike time of or after which any privase safe or any other intended disposition
thereof is to be utnde, and if such notice is sent to Morgagor, as the same is provided for the
mailing of notices heceiw, it is hereby decmed thar such notice shall be and is reasontable notice
to Morigagor. No such nutice is necessary for any such property which is perishable, threatens
to decline speedily in value or is.of & type customarily sold on a recognized market, Any sale
made pursuant to the provisions of this Section shall be deemed to have been a public sale
conducted in a commercially reasonavle manner if held contemporaneousty with the forectosure
sale as provided in Subsection 3.1(e] hereof upon giving the sate notice with respect to the sale -
of the Property hereunder as is required dnder said Subsection 3,1(e). Furthermore, to the
extent permitted by law, in conjunction with, iz-addition to or in substitution for the rights and
remedies avatlable to Mortgagee pursuant to any applicable Uniform Commerciat Code:

() In the event of a foreclosurc.sniz, the Property may, at the optioh of
Mortgagee, be sold as a whole;

(b} It shall not be necessary that Moitgagee take possession of the
aforementioned Collateral, or any part thereof, prior to the timé (it any sale pursuant to the
provisions of this Section is conducted and it shall not be necessary n# said Collateral, or any
part thereof, be present at the {ocation of such sale; and

{¢)  Mortgagee may appoint or delegate any One Or mare parsens as agent (o
perform any act or acts necessary or incident to any sale held by Mortgagee, hicluding the
sending of notices and the conduct of ihe sale, but in the name and on behalf of Mortzagee,

The name and address of Mortgagor (as Debtor under any applicable Uniform Commercial
Code) are: _

CONTINENTAL EDGEWCOD CORPORATION
10670 N. Central Expressway, Suite 600
Dallas, Texas 75231

Mortgagor hereby represents and warrants that the address of the Preperty 18 its principal place.

of business and chief executive office and is the place where Mortpagor keeps a portion of its -~
books and records. The name and address of Mortgagee (as Secured Party under any applicable ~ -

Uniform Commercial Code) are:
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BANC ONE COMMERCIAL LOAN
ORIGINATION CORPORATION
3030 South Gessner, Suite 280
Houston, Texas 77063

1.23 Eagements and Rights-of- Wag' Mortgagor shall not grant any easement or
right-of-way with respect to all or any portion of the Land or the Improvements without the prior

written consent of Mortgagee. The purchaser at any foreclosure sale hereunder may, at its
discretion, disaffirm any easement or right-of-way granted in violation of any of the provisions
of this Mortgage and may take immediate possession of the Property free from, and despite the -
terms of, such grant of easement or right-of-way, If Mortgagee consents to the grant of an
easement of Cgiit-of-way, Mortgagee agrees to grant such consent without charge to Mortgagor
other than expeasts, including, without limitation, reasonable attorneys’ fees, incurred by
Morigagee in the 1eview of Mortgagor’s vequest and in the preparation of documents effecting
the subordination. .

1.24 Compliance wita Laws. Mortgagor shall at all times comply with all statutes, |
ordinances, regulations and otiier sovernmental or quasi-governmental requirements and private -
covenants now or hereafter relating to the ownership, construction, use or operation of the
Property, including, but not limited-i0; those concerning employment and compensation of
persons engaged in operation and makifinance of the Pmpcrty and any environmental or
ecological requirements, even if such compiianse shall require structural changes o the Property;
provided, however, that, Mortgagor may, upoa providing Mortgagee with security satisfactory
to Monigagee, proceed diligentiy and in good faitii o contest the validity or applicability of any .
such statute, ordinance, regulation or requirement so(07g as during such contest the Property
shall not be subject to any tien, charge, fine or other liabinty and shail not be in danger of being
forfeited, Jost or closed. Mortgagor shall not use or occupy, oiallow the use or necupancy of,
the Property in any manner which violates any lease of or any cthe: agreement applicable to the .
Property or any applicable law, rule, regulation or order or which (oustitutes a public or private
nuisance or which makes void, voidable or cancelable, or increased-the premium of, any
insurance then in force with respect thereto. '

1.25  Additional Taxes. In the event of the enactment after this date cfary law of the
state in which the Property is located or of any other governmental entity deductipg from the
value of the Property for the purpose of taxation any lien or security interest theracn, or
imposing upon Mortgagee the payment of the whole or any part of the taxes or assessments or
charges or liens herein required to be paid by Montgagor, or changing in any way the laws .
relating to the taxation of deeds of trust, mortgages or security agreements or debts secured by
deeds of trust, mortgages or security agreements or the interest of the beneficiary, mortgagee
or secured party in the property covered thereby, or the manner of collection of such taxes, so
as 1o adversely affect this Morgage or the indebtedness secured hereby or Mortgagee, then, and
in any such event, Mortgagor, upon demand by Mortgagee, shall pay such vaxes, assessments,
charges or liens, or reimburse Mortgagee therefor; provided, however, that if in the opinion of .
caunsel for Morigagee (a) it might be unlawful to require Mortgagor to make such payment, or
{b) the making of such payment nght result in the imposition of interest beyond the maximum -
amount permitted by law, then and in either such event, Mortgagee may elect, by notice in
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writing given to Montgagor, to declare all of the indebtedness secured hereby to be and become

due and payable in full thirty (30) days from the giving of such notice,

1.26  Sccured Indebtedness, It is understood and agreed that this Mortgage shall secure
payment of not only the indebtedness evidenced by the Note but also any and all substitutions,
replacements, renewals and extensions of the Note, any and all indebtedness and obligations
arising pursuant 1o the terms hereof and any and all indebtedness and nbligations arising pursuant

to the terms of any of the other Loan Documents, all of which indebtedness is equally secured |

with and has the same priority as any amounts advanced as of the date hereof, It is agreed that
any future advances made by Morngagee to or for the benefit of Mortgagor from time to time
under thic nfortgage or the other Loan Documents and whether or not such advances are
obligatory or are made at the option of Mortgagee, or otherwise, made for any purpose, within
twenty (20) jears from the date hereof, and all interest accruing thereon, shall be equally
secured by this Medgage and shall have the same priority as all amounts, if any, advanced as
of the date hereof an< shall be subject to all of the terms and provisions of this Mortgage.

1.27 Morngagor’s waivers, To the full extent permitted by law, Mortgagor agrees that

Mortgapor shall not at any timé insist upon, plead, claim or take the benefit or advantage of any

law now or hereafter in force provicing for any appraisement, valuation, stay, moratorium or

exiension, or ady law now or hereafter in force providing for the reinstatement of the
indebtedness secured hereby prior to'=: sale of the Property to be made pursuant to any

provisions contained herein ot prior to the entering of any decree, judgment or order of any .

court of competent jurisdiction, or any right inder any statute to redeem all or any part of the

Property so sold. Mortgagor, for Mortgagor aud dlortgagor's successors and assigns, and for -

any and ali persons ever claiming any interest in (¢ Droperty, to the full extent permitted by
law, hereby knowingly, intentionally and voluntarify “with and upon the advice of competent
counsel: (a) waives, releases, relinquishes and forever forgoes all rights of valuation,
appraisement, stay of execution, reinstatement and notice of elecsion ot intention to mature or

declare due the secured indebtedness (except such notices as ate specifically provided for
herein); (b) waives, releases, relinquishes and forever forgoes all right to a marshatling of the
assets of Mortgagor, including the Property, to a sale in the inverse urder of alienation, or to -

direct the order in which any of the Property shall be sold in the event of tureciosure of the Liens
and security inferests hereby created and agrees that any court having jurisaiction to foreclose

such liens and security interests may order the Property sold as an entirety; and {c) waives, |

releases, refinquishes and forever forgoes ali rights and periods of redemption proviced under
applicable faw. To the full extent permitted by lawr, Mortgagor shall not have or assert any right

under any statute or rule of law pertaining to the exemption of homestead or other exemption -

under any federal, state or local Jaw now or hereafter in effect, the administration of estates of
decedents or other matters whatever to defeat, reduce or affect the right of Mortgagee under the

terms of this Mortgage to a sale of the Property, for the collection of the secured indebledness
without any prior or different resort for collection, or the right of Mortgagee under the terms
of this Mortgage to the payment of the indebtedness secured hereby out of the proceeds of sale

of the Property in preference to every other claimant whatever. Furthermore, Mortgagor hereby -
knowingly, intentionally and voluntarily, with and upon the advice of competent counsel, waives, - |
releases, relinquishes and forever forgoes all present and future statutes of limitations as a
defense to any action to enforee the provisions of this Mortgage or to collect any of the
indebiedness secured hereby to the fullest extent permitted by law. Mortgagor covenants and -
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agrees that upon the commencement of a voluntary or involuntary bankruptcy proceeding by or
against Mortgagor, Mortgagor shall not seek a supplemental stay or otherwise shall not seek
pursuant to 11 U.8.C. §105 or any other provision of the Bankruptcy Reform Act of 1978, as
amended, or any other debtor relief law (whether statutory, common law, case law, or
otherwise) of any jurisdiction whatsoever, now or hereafter in effect, which may be or become
applicable, to stay, interdict, condition, reduce or inhibit the ability of Mortgagee to enforce any
rights of Mortgagee against any guarantor or indemnitor of the secured obligations or any other
party liable with respect thereto by virtue of any indemnity, guaranty or otherwise.

128 SUBMISSION TO JURISDICTION; WAIVER OF JURY_ TRIAL;
ARBITPATON PROVISIONS.

& MORTGAGOR, TO THE FULL EXTENT PERMITTED BY LAWY,
HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON .
THE ADVICE OF COWPETENT COUNSEL, (i) SUBMITS TO PERSONAL JURISDIC-
TION IN THE STATF OF TEXAS OVER ANY SUIT, ACTION OR PROCEEDING BY -
ANY PERSON ARISING F1.0M OR RELATING TC THE NOTE, THIS MORTGAGE

OR ANY OTHER OF THE LCAN DOCUMENTS, (i) AGREES THAT ANY SUCH )

ACTION, SUIT OR PROCEEDING MAY BE BROUGHT IN ANY STATE OR FEDERAL
COURT OF COMPETENT JURISEACTION SITTING IN HARRIS COUNTY, TEXAS,
(i) SUBMITS TO THE JURISDICYION OF SUCH COURTS, AND (iv) TO THE
FULLEST EXTENT PERMITTED BY LA, AGREES THAT IT WILL NOT BRING -

ANY ACTION, SUIT OR PROCEEDING ™N-ANY OTHER FORUM (BUT NOTHING .
HEREIN SHALL AFFECT THE RIGHT OF MORTGAGEE TO BRING ANY ACTION, -

SUIT OR PROCEEDING IN ANY OTHER FOkUM). MORTGAGOR FURTHER

CONSENTS AND AGREES TO SERVICE OF ANY SUMMONS, COMPLAINT OR
OTHER LEGAL PROCESS IN ANY SUCH SUIT, ACTION OR PROCEEDING BY
REGISTERED OR CERTIFIED U.S. MAIL, POSTAGE PREPAID, TO MORTGAGOR
AT THE ADDRESS FOR NOTICES DESCRIBED IN SECI'ON 4.5 HEREOF, AND
CONSENTS AND AGREES THAT SUCH SERVICE SHALL COSTITUTE IN EVERY
RESPECT VALID AND EFFECTIVE SERVICE (BUT NOTHING HEREIN SHALL
AFFECT THE VALIDITY OR EFFECTIVENESS OF PROCESS SFRVED IN ANY

OTHER MANNER PERMITTED BY LAW).

() MORTGAGOR, TO THE FULL EXTENT PERMITTED BY LAW,
HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON
THE ADVICE OF COMPETENT COUNSEL, WAIVES, RELINQUISHES AND
FOREVER FORGOES THE RIGHT TO A TRIAL BY JURY IN ANY ACTION OR:
PROCEEDING BASED UPON, ARISING OUT OF, OR IN ANY WAY RELATING TO -
THE INDEBTEDNESS SECURED HEREBY OR ANY CONDUCT, ACT OR OMISSION
OF MORTGAGEE OR MORTGAGOR, OR ANY OF THEIR DIRECTORS, OFFICERS,
PARTNERS, MEMBERS, EMPLOYEES, AGENTS OR ATTORNEYS, OR ANY OTHER -
PERSONS AFFILIATED WITH MORTGAGEE OR MORTGAGOR, IN EACH OF THE

FOREGOING CASES, WHETHER SOUNDING IN CONTRACT, TORT OR OTHER- - . |

WISE.
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(0 UPON THE DEMAND OF EITHER PARTY, ANY DISPUTE,
CONTROVERSY OR CLAIM ARISING OUT OF OR RELATING TO THIS MORT-
GAGE OR ANY OTHER LOAN DOCUMENT, OR THE BREACH, TERMINATION OR
INVALIDITY THEREOF, OR THAT ARISES OUT OF THE RELATIONSHIP OF THE
PARTIES SHALL BE RESOLVED BY MANDATORY BINDING ARBITRATION. IF,
DESPITE DEMAND, AN ACTION IS COMMENCED OR PROSECUTED IN ANY
COURT, THE PARTY DEMANDING ARBITRATION MAY BRING ANY ACTION IN
ANY COURT OF COMPETENT JURISDICTION TO COMPEL ARBITRATION OF
SUCH MATTER. ANY PARTY WHO FAILS OR REFUSES TO SUBMIT TO BINDING
ARBITRATION FOLLOWING LAWFUL DEMAND SHALL BEAR ALL COSTS AND
EXPENSTC INCURRED BY THE OPPOSING PARTY IN COMPELLING ARBITRATION
OF SUCH WATTER, ALL MATTERS SUBMITTED TO ARBITRATION SHALL BE
RESOLVED &% BINDING ARBITRATION ADMINISTERED BY THE AMERICAN
ARBITRATION “aSSOCIATION (THE "AAA" IN ACCORDANCE WITH THE

COMMERCIAL ARSTRATION RULES OF THE AAA, THE FEDERAL ARBITRATION

ACT (TITLE 9 OF T\ UNITED STATES CODE), AND, TO THE EXTENT THAT THE -
FOREGOING ARE INAFP#i.ICABLE, UNENFORCEABLE, OR INVALID, THE LAWS
OF THE STATE OF TEXAS. ALL MATTERS SHALL BE DECIDED BY A MAJORITY
VOTE OF A PANEL OF THFEE (3) ARBITRATORS (AN "ARBITRATION PANEL");
PROVIDED, HOWEVER, THAT ALL THREE (3) ARBITRATORS ON THE ARBYTRA- -
TION PANEL MUST ACTIVELY PAP.FICIPATE IN ALL HEARINGS AND DELIBERA- -
TIONS. ANY ARBITRATOR SELECTED MUST BE A PRACTICING ATTORNEY, A
MEMBER OF THE STATE BAR OF TIIXAS, AND MUST BE EXPERIENCED AND
KNOWLEDGEABLE IN THE SUBSTANTIVE LAWS APPLICABLE TO THE DISPUTE.
THE SUBSTANTIVE LAWS OF THE STATS CF TEXAS SHALIL GOVERN SUCH ..
ARBITRATION, THE PARTIES AGREE TO WAIVY THEIR APPEAL RIGHTS WITH -
RESPECT TO ANY DECISION REACHED BV -ARBITRATION HEREUNDER.

NOTWITHSTANDING THE FOREGOING ARBITRATION PROVISIONS, NOTHING
HEREIN OR IN THE OTHER LOAN DOCUMENTS SHALZ 5% DEEMED TO (i) LIMIT

THE APPLICABILITY OF ANY OTHERWISE APPLiCAGLE STATUTES - OF
LIMITATION OR REPOSE AND ANY WAIVERS CONTAINED HEREIN; OR (i) LIMIT -
THE RIGHT OF MORTGAGEE (A) TO EXERCISE SELF HELP PVMEDIES SUCH AS
(BUT NOT LIMITED TO) SETOFF, OR (B) TO FORECLOSE AGAINET ANY REAL OR :
PERSONAL PROPERTY COLLATERAL, OR (C} TO OBTAIN FRCw A COURT .

PROVISIONAL OR ANCILLARY REMEDIES SUCH AS (BUT NOT LIV¥iTED TQ)

INJUNCTIVE RELIEF OR THE APPOINTMENT OF A RECEIVER. MORICGAGEE

MAY EXERCISE SUCH SELF HELP RIGHTS, FORECLOSE UPON SUCH PROPERTY,

OR OBTAIN SUCH PROVISIONAL OR ANCILLARY REMEDIES BEFORE, DURING
OR AFTER THE PENDENCY OF ANY ARBITRATION PROCEEDING BROUGHT.
PURSUANT HERETQ. AT MORTGAGEE’S OPTION, FORECLOSURE UNDER A
DEED OF TRUST OR MORTGAGE MAY BE ACCOMPLISHED BY ANY OF THE . -
FOLLOWING: THE EXERCISE OF A POWER OF SALE UNDER THE DEED OF -

TRUST OR MORTGAGE, OR BY JUDICIAL SALE UNDER THE DEED OF TRUST OR s
MORTGAGE, OR BY JUDICIAL FORECLOSURE. NEITHER THE EXERCISE OF

SELF HELP REMEDIES NOR THE INSTITUTION OR MAINTENANCE OF AN .~ §

ACTION FOR FORECLOSURE OR PROVISIONAL OR ANCILLARY REMEDIES -
SHALL CONSTITUTE A WAIVER OF THE RIGHT OF ANY PARTY, INCLUDING
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THE CLAIMANT IN ANY SUCH ACTION, TO ARBITRATE THE MERITS OF THE

CONTROVERSY OR CLAIM OCCASIONING RESORT TO SUCH REMEDIES.

1.29  Contractual Statute of Limitations. Mortgagor hereby agrees that any claim or
cause of action by Mortgagor against Morigagee, or any of Mortgagee’s directors, officers,
employees, agents, accountants or attorneys, based upon, arising from or relating to the
indebtedness secured hereby, or any other matter, cause or thing whatsoever, whether or not
relating thereto, occurred, done, omitted or suffered to be done by Mortgagee or by Mortgagec’s
directors, officers, employees, agents, accountants or attorneys, whether sounding in contract
or in tort or otherwise, shall be barred unless asserted by Mongagor by the commencemernt of

an actiop’or broceeding in a court of competent jurisdiction by the filing of a omplaint within

two (2) years after Mortgagor first acquires or reasonably should have acquired knowledge of
the first act, cecurrence or omission upon which such claim or cause of action, or any part

thereof, is buséd -ar service of a summons and complaint on an officer of Mortgagee or any .

other person authorizzd 2o accept service of process on behalf of Mortgagee, within thizty (36

days thereafier, Mortergor agrees that such two (2) year period of time is reasonable and

sufficient time for 2 borrover to. investigate and act upon any such claim or cause of action.
The two (2) year petiod provided herein shall not be waived, tolled or extended except by the
specific written agreement of Mortgagee. This provision shall survive any termination of this
Mortgage or any of the other Loan Liocnments,

1.30 Management. The management ¢ the Property shall be by either: (2) Morigagor .
or an entity affiiated with Mortgagor approved by Mortgagee for so Jong as Mortgagor or said -

affiliated entity is managing the Property in a firs class manner; (b} a professional property

management company approved by Mortgagee, wiuch approval shall not e unreasonably

withheld; or (¢} Carmel Realty Services, Ltd., for a period not to exceed thirty (30) days, in the

event the existing management company is terminated -for canse, Such management by an

affiliated entity or a professional property management compény shall be pursuant 10 a writien

agreement approved by Morgagee, which approval shall not be Jrieasonably withheld, Inno-

event shal} any manager be removed or replaced or the terms of any nianagement agreement

modified or amended without the prior written consent of Mortgagee, vhick approval shall not

be unreasonably withheld. In the event of default hereunder or under any management contract

then in effect. which default is not cured within any applicable grace or cure peried, Mortgagee -
shall have the right to terminate, or to direct Mortgagor to terminate, such managzment contract
upon thirty {30) days’ notice and 1o retain, or to direct Mortgagor to Tefain, a new Inanugement

agent approved by Mortgagee. All Rents and Profits generated by or derived from the Property

shall first be utilized solely for current expenses directly attributable to the ownership and .

operation of the Property, including, without limitation, current ¢xpenses relating to Mortgagor’s
fiabilities and obligations with respect to this Mortgage and the other Loan Documents, and none
of the Renis and Profits generated by or derived from the Property shall be diverted by
Mortgagor and utilized for any other purposes unless all such current expenses attributable to
the ownecship and operation of the Property have been fully paid and satisfied,

SSI3, MEZS/2170.961 V04 12 19%6T:43am

IR AR NS TH







UNOFFICIAL COPY

1,31 Hazardous Waste and Other Substances.

(&)  Mortgagor hereby represents and warrants to Mortgagee that, as of the date
hereof: () to the best of Mortgagor's knowledge, information and belief, the Property is not
in direct or indirect violation of any local, state or federal law, rule or regulation pertaining to
environmental regulation, contamination or clean-up (collectively, "Environmental Laws®),
including, withiout limitation, the Comprehensive Environmental Response, Compensation and
Liability Act of 1980 (42 U.5.C. §9601 ¢t seq. and 40 CFR §302.1 ¢t geq.), the Resource
Conservation and Recovery Act of 1976 (42 U.S.C. §6901 ¢t seq.), The Federal Water Pollution
Control Act (33 U.8.C. §1251 et seq. and 40 CFR §116.1 gt seq.), and the Hazardous Materials
Transporriion Act (46 U.S.C. §1801 et seq.), and the regulations promulgated pursuant to said

laws, ad as amended; (i) no hazardous, toxic or harmful substances, wastes, materials, _

pollutants or contaminants (including, without limitation, asbestos, polychlorinated biphenyls,
petroleum prodacts, flammable explosives, radioactive materials, infectious substances or raw

materials which irciurde hazardous constituents) or any other substances or materials which are -

included under or regriated by Environmental Laws (collectively, "Hazardous Substances"} are

located on or have beer: nandled, generated, stored, processed or disposed of on or released or .

discharged from the Propery. (scluding underground contamination), except for those substances
used by Mortgagor in the ordinary course of its business and in compliance with all Environmen-

tal Laws; (it} the Property is not subject to any private or governmental lien or judicial or
administrative notice or action relatiny 1o Hazardous Substances; (iv) there are no existing or
closed underground storage tanks or ciser underground storage receptacles for Hazardous
Substances on the Property; (v} Mortgagor hes received no notice of, and to the best of
Mortgagor’s knowledge and belief, there exists 10 investigation, action, proceeding or claim by

any agency, authority or unit of government or tiy any third party which could result in any
liability, penalty, sanction or judgment under any ‘Enviconmental Laws with respect to any
condition, use or operation of the Property, nor does Murigagor know of any basis for such 2

claim; and {(vi) Mortgagor has received no notice of and, to fae best of Morigagot’s knowledge

and belief, there has been no claim by any party that any use, zperation or condition of the
Property has caused any nuisance or any other liability or agversc condition on any other
property, nor does Mortgagor know of any basis for such 2 claim. : '

(t)  Mortgagor shali keep' or cause the Property to be kept £ ee yrom Haz;ardoﬁs :

Substances (except those substznces used by Mortgagor in the ordinary course of its tusiness and

in compliance with all Environmental Laws) and in compliance with all Environipontal Laws,

shall not install or wse any underground storage tanks, shall expressly prohibit the use,

generation, handling, storage, production, processing and disposal of Hazardous Svbsiances by -
all tenants of space n the Improvements, and, without limiting the generality of the foregoing, |
during the term of this Mortgage, shall not install in the Improvements or permit to be installed

in the Improvements asbestos or any substance comaining asbestos.

(¢)  Mortgagor shall promptly notify Mortgagee if Mortgagor shall become = .
aware of the possible existence of any Hazardous Substances on the Property or if Mortgagor - -
shall become aware that the Property is or may be in direct or indirect violation of any .,
Environmental Laws. Further, immediately upon receipt of the same, Mortgagor shall deliver |
to Mortgagee copies of any and all orders, notices, permits, applications, reports, and other . -
communications, documents and instruinents pertaining to the actual, alleged or potemtial =
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presence or existence of any Hazardous Substances at, on, about, under, within, near or to
connection with the Property. Mortgagor shall, promptly and when and as required by
Mongagee, at Morgagor’s sole cost and expense, take all actions as shall be necessary or
advisable, in Mortgagee's discretion, for the clean-up of any and all portions of the Property or
other affected propenty, including, without limitation, all investigative, moritoring, removal,
containment and remedial actions in accordance with ali applicable Environmental Laws (and

in all events in a manner satisfactory to Mortgagee) and shall further pay or cause to be paid, -

at no expense to Mortgagee, all clean-up, administrative and enforcement costs of applicable
governmental agencies which may be asserted against the Property. In the event Mortgagor fails

to do so, Morigagee may, but shail not be obligated to, cause the Property or other affected
property < bz freed from any Hazardous Substances or otherwise brovght into conformance with
Environmeria) Laws and any and all costs and expenses incurred by Mortgagee in connection
tharewith, togetper with interest thereon at the Default Interest Rate from the date incurred by
Morigagee untit actaally paid by Morigagor, shall be immediately paid by Mortgagor on demand -
and shall be secured by +his Mertgage and by all of the other Loan Documents securing all or
any part of the indebtednsss evidenced by the Note. Morigagor hereby grants (o Mortgagee and

its agents and employees agcess to the Property and a license to remove any items deemed by
Mortgagee to be Hazardous Swostances and to do all things Mortgagee shall deem necessary 10
bring the Property in conformanc wih Environmental Laws. Mortgagor covenants and agrees,
at Mortgagor's sole cost and expence, to indemnify, defend (at trial and appellate levels, and
with aftorneys, consultants and experts ‘aceptable to Mortgagee), and hold Mortgagee harmless -
from and against any and all liens, damages, losses, liabilities, obligations, settlement payments,
penalties, assessments, citatious, directives, clainis, litigation, demands, defenses, judgments,
suits, proceedings, costs, disbursements or expefisis of any kind or of any nature whatsoever
(including, without limitation, reasonable attorreys’, consultants' and experts’ fees and .
disbursements actually incurred in investigating, defending, setiling or prosecuting any claim, .
litigation or proceeding) which may at any time be impo ‘= upon, incurred by or asserted or
awarded against Mortgagee or the Property, and arising dire tly or indirectly from or out of: -
(i) the presence, release or threat of release of any Hazardous Sibstances on, in, under or
affecting all or any portion of the Property or any surrounding areas, cegardless of whether or
not caused by or within the control of Mortgagor; (if) the violation of any Environmental Laws
telating to or affecting the Property, whether or not caused by or witnin_the conirol of -
Mortgagor; (iii} the failure by Mortgagor to comply fuily with the terms andicon ditions of this
Section 1.31; (iv) the breach of any representation ot warranty contained in tusguction 1.31;
or (v) the enforcement of this Section 1.31, inclading, without limitation, the cast of essessment,
containment and/or removal of any and all Hazardous Substances from all or any portinn of the o
Property or any surrounding areas, the cost of any actions taken in response to the presence,
release or threat of release of any Hazardous Substances on, i, under or affecting any portion

of the Property or any surrounding areas {o prevent or minimize such release or threat of refease -
so that it does not migrate or otherwise cause or threaten danger to present or future public
health, safety, welfare or the environment, and costs incurred to comply with the Environmental -
Laws in connection with all or any portion of the Property or any surrounding areas. The =
indemnity set forth in this Subsection 1.31(c) shall also include any diminution in the value of =
the security afforded by the Property or any future reduction in the sales price of the Property . -
by reason of any matter set forth in this Subsection 1.31{c). Mortgagee’s rights under this =
Section shall survive payment in full of the indebtedness secured hereby and shall be inaddition - R !
to all other rights of Mortgagee under this Mortgage, the Note and the other Loan Documents. -~ - K%
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hereunder or ar such other time as Mortgagee has reasonable grounds to believe that Hazardous

Substances are or have been released, stored or disposed of on the Property, or on property

contiguous with the Property, or that the Property may be in violation of the Environmental

Laws, Mortgagor shall provide, at Mortgagor’s sole cost and expense, an inspection or audit of
the Property prepared by a hydrogeologist or environmental engineer or other appropriate
consultant approved by Mortgagee indicating the presence or absence of Hazardous Substances
on the Property or an inspection or audit of the Improvements prepared by an engineering or
consuiting firma approved by Morigagee indicating the presence or absence of friable asbestos -

or substances containing asbestos on the Property. If Mortgagor fails to provide such inspection
or audit-within thirty (30) days after such request, Mortgages may order the same, and

Mortgagor Yershy grants to Morgagee and its employees and agents access to the Property and ~
a license to undedinke such inspection or audit. The cost of such inspection or audit, together-

with interest thereun at the Defanlt Interest Rate from the date incurred by Mortgagee until
actually paid by Morigzgor, shall be immediately paid by Morgagor on demand and shall be

secured by this Mortgagr-and by all of the other Loan Documents securing all or any part of the

indebtedness evidenced by ‘ae Note.

(¢)  Without Jitniting the foregoing, if required by any inspectioﬁ {whether

conducted by Mortgagor or Mortgagee) or otherwise, Mortgagor shall establish and comply with
an operations and maintenance program,-in form and substance acceptable to Mortgagee, for the .

Property prepared by an environmental corsultzit acceptable to Mortgagee, which program shail

address any Hazardous Substances that may aow.or in the future be detected on the Property. -
Without limiting the generality of the preceding cénience, Mortgagee may require (i) periodic
notices or reports 1o Mortgagee in form, substance snd at such intervals as Mortgagee may
specify, (i) an amendment to such operations and muiitonance program to address changing

circumstances, laws or other matters, (i) at Moitgagee’s sole expense, supplemental

examination of the Property by consultants specified by Mcrigagee, and (iv) variation of the

operations and maintenance program in response to the reports proviced by any such consultants.

1.32 Indemmnification; Subrogation.

(@  Mortgagor shall indemnify, defend and hold Mortgagea brrmiess against. -
(1) any and all claims for brokerage, leasing, finders or similar fees which may beinade relating
to the Property or the secured indebtedness, and (ii) any and all Hability, obligations. losses, .
damages, penalties, claims, actions, suits, costs and expenses {including Mortgagee's reascnable - .
attorneys” fees, together with reasonable appellate counsel fees, if any) of whatever kind or
nature which may be asserted against, imposed on or incurred by Mortgagee in connection with -
the secured indebtedness, this Mortgage, the Property, or any part thereof, or the exercise by .
Morigagee of any rights or remedies granted to it under this Mortgage.  WITHOUT . -
LIMITATION, THE FOREGOING INDEMNITIES SHALL APPLY TO MORTGAGEE .
WITH RESPECT TO MATTERS WHICH IN WHOLE OR IN PART ARE CAUSED BY
OR ARISE OUT OF THE NEGLIGENCE OF MORTGAGEE. HOWEVER, SUCH
INDEMNITIES SHALL NOT APPLY TO MORTGAGEE TO THE EXTENT THAT THE .
SUBJECT OF THE INDEMNIFICATION IS CAUSED BY OR ARISES OUT OF THE

GROSS NEGLIGENCE OR WILLFUL MISCONDUCT OF MORTGAGEE.
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(b If Mortgagee is made a party defendant to any litigation or any claim is
threatened or brought against Mortgagee concerning the secured indebtedness, this Morigage,
the Property. or any part thereof, or any interest therein, or the construction, maintenance, .
operation or occupancy or use thereof, then Mortgagor shall indemnify, defend and hold
Mortgagee harmiess from and against all liability by reason of said litigation or claims, including
reasonable attorneys’ fees (together with reasonable appellate counsel fees, if any) and expenses
incurred by Mortgagee in any such litigation or claim, whether or not any such litigation or
claim is prosecuted to judgment. If Morigagee commences an action against Mortgagor {0
enforce any of the terms hereof or to prosecute any breach by Mortgagor of any of the terms
bereof or to recover any sum secured hereby, Morngagor shall pay to Mortgagee its reasonable
attomeys’ fees (together with reasonable appellate counsel, fees, if any) and expenses. The right
to such attorieys’ fees (together with reasonable appellate counsel fees, if any) and expenses
shall be deemed to have acerued on the commencement of such action, and shall be enforceable
whether or not’$ncr-action is prosecuted to judgment. If Morgagor breaches any term of this
Morigage, Mortgagae inay engage the services of an attorney or attorneys to proteci s rights
nereunder, and in the event of such engagement following any breach by Mortgagor, Mortgagor
shall pay Mortgagee reasonzbie attorneys’ fees (together with reasonable appeliate counsel fees,
if any) and expenses incurred vy Morigagee, whether or aot an action is actually comruenczd
against Mortgagor by reason of such breach. All ceferences to "attorneys" in this Subsection
and elsewhere in this Mortgage shall include, without limitation, any attorney or law firm .
engaged by Morgagee and Mortgagie's in-house counsel, and all references to "fees and |
cxpenses” in this Subsection and elsewhere in this Mortgage shall include, without limitation,
any fees of such attomey or law firm ani avy allocation charges and allocation costs of

Mortgagee's in-house counsel.

(¢) A waiver of subrogation shall be sowined by Mortgagor from its insurance
carrier and, consequently, Mortgagor waives any ana 2! right to claim or recover against
Mortgagee, its officers, employees, agents and representitives, for loss of or damage to
Mortgagor, the Property, Mortgagor's property or the property of others under Mortgagor's
contro! from any cause insured agaiust or requited to be insared agaiist by the provisions of this
Mortgage.

1.33 Covenants with Respect to Indebtedness, Operations, Fundsmertal Changes of
Mortgagor. Mortgagor hereby represents, warrants and covenants as of the date heeof and until
such time as the indebtedness secured hereby is paid in full (except that the représentation set
forth in subsection {i} is only made as of the date hereof), that Mortgagor:

(3)  will not dissolve or terminate or materially amend the terms of its
certificate of incorporation or partniership agreement;

(b)  will not enter into any transaction of merger or consolidation, or fiquidate

or dissolve {or suffer any liquidation or dissolution), or acquire by purchase or otherwise all ar .. .

substantially all the business or assets of, or anty stock or other evidence of beneficial ownership -
of any entity; '

(¢) has not and will not guarantee or otherwise become liable on or in.
connection with any obligation of any other person or enfity; .
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{(d)  does not own and will not own any asset other than (i) the Property, and
(1) mncidental personal property necessary for the operation of the Property;

{&)  is not engaged and will not engage, either directly or indirecily, in any
business other than the ownership, management and operation of the Property;

&) will not enter into any contract or agreement with any general partner,
principal or affiliate of Mortgagor or any affiliate of the general partner of Mortgagor, except
upon terms and conditions that are intrinsically fair and substantially similar to those that would
be available on an arms-length basis with third parties other then an affiliate;

(g}  has not incurred and will not incur any debt, secured or unsecured, direct .
or coningen. {'ncluding guaranteeing any obligation), other than (i) the indebtedness secured
hereby, and (17} afiiliate advances or trade payables or accrued expenses incurred in the ordinary
course of business 0 2perating the Property; no other debt may be secured (senior, subordinate

or pari passu) by the Property;

(h)  has nol ruade and will not make any loans or advances to any third party -

{including any affiliate);

1 is and will be s:lv'e::t and pay iis debt from its assets as the same shall

become due;

() has done or caused to be dore and will do all things necessary to preserve

its existence, and will not, nor will any parter, lirited or general, or shareholder thereof,

amend, modify or otherwise change its partnership ceitificate, partnership agreement, articles

of incorporation or by-laws in a manner which adversesy-affects Mortgagor’s existence as a
singie purpose entity;

(k)  will conduct and operate its business as preseriy conducted and operated;

() will maintain books and records and bank accounts separate from those of
its affiliates, including its gencral partners;

(m)  will be, and at all times will hold itself out to the public as.‘ % legal entity

separate and distinct from any other entity (including any affiliate thereof, including tae general
partoer or any affiliate of the general pariner of Mortgagor);

(my  will file its own tax retms to the extent provided by law;

(6}  will maintain adequate capital for the normal obllgétloné reasonably

foreseeable in a business of its size and character and in light of its comempiated business
operations;

{py  will not seek the dissolution or winding up, in whole or in part, of -

Mortgagor;
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:If‘ any general parter, any affiliate or any other person;

(r)  has and will maintain its assets in such a manner that it is not costly or -

difficult to segregate, ascertain or identify its individual assets from those of any affiliate or any
other person,

{s)  does not and will not hold itself out to be responsible for the debts or
obligations of any other person;

(y  will remain a single purpose (bankruptcy remote) entity and specifically:

(i)  Mortgagor may not own and will not own any asset or property
other than (1} the Property, and (2) incidental personal property
necessary for the ownership or operation of the Property and

Mortgagor will not engage in any business other than the owner-

shin, management and operation of the Property and Mortgagor

vl conduct and operate its business as presently conducted and

operated;

(i)  Mortgagor iins not incurred and will not incur any indebtedness,

secured or ursecired, direct, indirect, or contingent other than (1)
the Note, and (2) trade and operational debt incurmred in the
ordinary course of ‘business (including loans by partners of
Mongagor); '

(iiil  Mortgagor has done or cauied 1o be done and will do all things
necessary to preserve its existerce, and neither Mortgagor nor its

Principals will amend, modify orcinerwise change any of their

organizational documents in a mannzr which would adversely
aftect Mortgagor’s existence as a single purmose entity;

(iv)  Mortgagor has and will maintain its assets in (uch a.manner that
it wili not be costly or difficult to segregate, ascereain or identify

its individual assets from those of any affiliate, Prisicipal or an

other person; ang . S

{(u)  will not agree to or propose any substantive consolidation with any

affitiate, Principal, or any other person in any proceeding brought under Chapter 11 of the
Bankruptey Code, Tide 11 U.S.C., whether by plan of reorganization or otherwise.

As used herein, the term "Principal” is defined as follows: (x) if Mortgagor is a partnership,
all general partners and any limited partners with a 25% or greater ownership interest, (y) if _
Martgagor is a corporation, all officers and any shareholder with a 10% or greater ownership .
interest, and (z) if Mortgagor is a trust, all beneficiaries with a 10% or greater ownership

irterest.
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ARTICLE 1
EVENTS OF DEFAULT

21  Evems of Default. The oceurrence of any of the follawing events shall be a
defaukt hereunder:

{a)  Mortgagor fails to punctually perform any covenant, agreement, obligation,

term or condition hereof which requires payment of any money to Morigagee (except those -

regarding payments to be made under the Note, which failure is subject to any grace periods set
forth in the Note).

b}  Mortgagor fails to provide insurance as required by Section 1.4 hereof or

fails to perform 22y covenant, agreement, obligation, term or condition set forth in Section 1,15

......

or Section 1.31 hereof, and such failure continues for five (5) days aiter written notice thereof
from Mortgagee to diowigagor.

(¢)  Mortgzasor fails to perform any other covenant, agreement, obligation, term

or condition set forth kerein, Other than those otherwise described in this Section 2.1, and, to
the extent such failure or defaull is susceptible of being cured, the continuance of such failure .
or default for thirty (30) days afier written potice thereof from Mortgagee 1o Morigagor;
provided, however, that if such defawlt is susceptible of cure but such cure cannot be .

accomplished with reasonable diligence withip.said period of time, and if Mortgagor commences
to cure such default promptly after receipt of notice thereof from Mortgagee, and thereafter

prosecutes the curing of such default with reacorable diligence, such period of time shall be .

extended for such period of time as may be necesszry to cure such default with reasonable
diligence, but not to exceed an additional sixty (60) davs,

(d)  Any representation or warranty made erein, in or in connection with any

application or commitment refating to the loan gvidenced by the-Note, or in any of the other
Loan Documents to Mortgagee by Mortgagor, by any principal or géneral panner in Mortgagor
or by any indemnitor or guarantor under any indemnity or guaranty execvted in connection with -
the loan secured hereby is determined by Mortgagee to have been false’ or risleading in any-

material respect at the time made.

(&)  There shall be a sale, convéyance, disposition, alienation, i pcthecation,

leasing, assignment, pledge, mortgage, granting of a security interest in or other (raasfer or
further encumbrancing of the Property, Mortgagor or its general partners, or any portion thereof
or any interest therein, in violation of Sectign 1.13 hercof.

() A default occurs under any of the other Loan Documents which has not

been cured within any applicable grace or cure period therein provided,

{g)  Mortgagor, any principal or general partner in Mortgagor or any .
indemuitor or guarantor under any indemnity or guaranty executed in connection with the loan .
secured hereby becomes insolvent, or shall make a transfer in fraud of creditors, or shall make . ..
an assignment for the benefit of creditors, shall file a petition in bankrupicy, shall voluptarity = . -~ - ' ¥
be adjudicated insolvent or bankrupt or shall admit in writing the inability to pay debtsasthey *~ T
[ . "
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mature, shall petition or apply to any tribunal for or shall consent to or shall not contest the
appointment of a receiver, trustee, custodian or similar officer for Mortgagor, for any such

principal or general partner of Morigagor or for any such indemnitor or guarantor or for a
substantial part of the assets of Morigagor, of any such principal or general partner of

Mortgagor or of any such indemnitor or guarantor, or shall commence any case, proceeding or
other action under any bankruprcy, reorganization, arrangement, readjustment or debt,
dissolution or liquidation faw or statute of any jurisdiction, whether row or hereafter in effect.

(hy A petition is filed or any case, proceeding or other action is commenced
against Mortgagor, against any principal or general partner of Mortgagor or against any
indemnitol or guarantor under any indemnity or guaranty executed in connection with the loan
secured herely seeking o have an order for relief entered against it as debtor or seeking

reorganization. r*angemcnt adjustment, liquidation, dissolution or composition of it or its debts -

or other relief uader-any law relating to bankruptcy, insolvency, arrangement, reorganization,

receivership or other neotor relief under any law or statute of any jurisdiction, whether now or
hereafter in effect, o1 2 court of competent jurisdiction enters an order for relief against
Mortgagor, against any prinsipal or general partner of Mortgagor or against any inderanitor or
guarantor under any indemaiiy o guaranty executed in connection with the Joan secured hereby,
as debior, or an order, judgment or decree is entered appointing, with or without the consent

of Mortgagor, of any such principas or general partnier of Morigagor or of any such indemnitor

or guaranior, a receiver, trustee, cusiodiza or similar officer for Mortgagor, for any such

principal or general partuer of Mortgagor or for any such indemaitor or guarantor, or for any -
substantial part of any of the praperties of Mortgagor, of any such principal or general parmer

of Mortgagor or of any such indemnitor or guaiap.or, and if any such event shall occur, such
petition, case, proceeding, action, order, judgment or dacree shall not be dismissed within sixty

(60} days after being commenced.

()  The Property or any part thereof shall be' raken on execution or other
process of law in any action against Mortgagor.

()  Mortgagor abandons all or a portion of the Propany,

(k) The holder of any lien or security interest on the Property (withour
implying the consent of Mortgagee 1o the existence or creation of any such liex or security

interest), whether superior or subordinate to this Mortgage or any of the other Loan Documents,

declares a default and such default is not cured within any applicable grace or cure pariod set

forth in the applicable document or such holder institutes foreclosure or other proceedings for
the enforcement of its remedies thereunder.

() 'The Property, or any part thersof, is subjected to actual or threatened (in’
wmmg) waste or to removal, demolition or material alteration so that the value of the Property -

STC9y

¥

WA

is matenally diminished thereby and Mortgagee determines (in its subjective determination) that -

it is not adequately protected from any loss, damage or risk associated thercwuh.

(m) Any dissolution, termination, pattial or complete Izqmdamn merger or

consohdatmn of Morgagor, any of its principals or any general pariner,
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ARTICLE 111
REMEDIES

3.1 Remedies Available. If there shall occur a defanlt under this Mortgage, and .such.

default has not been cured within any applicable grace or cure period, then this Mortgage is
subject to foreclosure as provided by law and Morigagee may, at its option and by or through
a trustee, nominee, assignee or otherwise, to the fullest extent permitted by law, exercise any
or ail of the following rights, remedies and recourses, either successively or concurrently:

(8)  Acceleration. Accelerate the matrity date of the Note and declare any |

or all of e indebtedness secured hereby to be immediately due and payable without any
presentmerit, demand, protest, notice or action of any kind whatever (each of which is hereby
expressly waiva by Mortgagor), whereupon the same shall become immediately due and
payable. Upon aiy. such acceleration, payment of such accelerated amount shall constitute a
prepayment of the pripzinal balance of the Note and any applicable prepayment fee provided for
in the Note shall then-b< immediately due and payabie.

(b)  Entry on the Property. Either in person or by agentl, with or without

bringing any action or proceeding, or by a receiver appointed by a court and without regard to

the adequacy of its security, enter upsr-and take possession of the Property, or any part thereof,
without force or with such force as is peimitted by law and without notice or process or with
such notice or process as is required by faw, vnless such notice and process is waivable, in
which case Mortgagor herehy waives such notice and process, and do any and all acts and
perform any and all work which may be desirablé or necessary in Morgagee’s judgment 1o

complete any unfinished construction on the Land, t» preserve the value, marketability or
rentability of the Property, to increase the income therefiorn, to manage and operate the Property .
or 1o protect the security hereof, and ail sums expended by Nicrtgagee therefor, together with
interest thereon at the Default Interest Rate, shall be immediaiely due and payable to Mortgagee

by Morigagor on demand and shall be secured hereby and by all ¢! the other Loan Documents
securing all or any part of the indebtedness evidenced by the Note,

¢y  Collect Rents_and Profits, With or without taking possession of the .

Property, sue or otherwise collect the Rents and Profits, including those past-are and unpaid,

(&)  Appointment of Receiver. Upon, or at any time prior or afier, initiating
the exercise of any power of sale, instituting any judicial foreclosure or instituting any other -
foreclosure of the liens and security interests provided for herein or any other legal proceedings -
hereunder, make application to a court of competent jurisdiction for appointment of a receiver .
for all or any part of the Property, as a matter of strict right and without notice to Mortgagor

and without regard to the adequacy of the Propersy for the repayment of the indebtedness .

secured hereby or the solvency of Mortgager or any person ot persons liable for the payment
of the indebtedness secured hereby, and Mortgagor does hereby irrevocably consent to such

appointment, waive any and all notices of and defenses to such appointmient and agree not o '
oppose any application therefor by Mortgagee, but nothing herein is to be construed to deprive
Morigagee of any other right, remedy or privilege Mortgagee may now have under the law to

30
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have a receiver appointed, provided, however, that the appointment of such receiver, trustee or . - -

other appointee by virtue of any court order, stamte or regulation shall not tmpair or in any
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manner prejudice the rights of Mortgagee to receive payment of the Rents and Profits pursuant
to other terms and provisions hereof. Any such receiver shall have all of the usual powers and
duties of receivers in similar cases, including, without limitation, the full power to hold,
develop, rent, lease, manage, maintain, operate and otherwise use or permit the use of the
Property upon such terms and conditions as said receiver may deem to be prudent and reasonable

under the circumstances as more fully set forth in Section 3.3 below. Such receivership shaii, -

at the opticn of Mortgagee, continue until full payment of all of the indebtedness secured hereby
or until title 1o the Property shall have passed by foreclosure sale under this Mortgage or deed

in lien of foreclosure.

{e)  Foreciosure. Immediately commence an action to foreclose this Mortgage
or to specifically enforce its provisions with respect to any of the indebtedness secured hereby,

pursuant fo thé statutes in such case made and provided, and sell the Property or cause the

Property to be soti ' accordance with the requirements and procedures provided by said statutes
in a single parcel oi in several parcels at the option of Mortgagee. In the event foreclosure

proceedings are instimted by Mortgagee, all expenses incident to such proceedings, including,

but not limited to, attorneys’ f22s and costs, shall be paid by Mortgagor and secured by this
Mortgage and by all of the other Loan Documents securing all or any part of the indebtedness
evidenced by the Note, The sccured indebtedness and all other obligations secured by this
Mortgage, including, without limitation, interest at the Default Interest Rate (as defined in the
Note), any prepayment charge, fee or premium required to be paid under the Note in order to
prepay principal (to the extent permitted by pplicable law), reasonable attorneys’ fees and any
other amounts due and unpaid to Mortgagee vnder the Loan Documents, may be bid by

Mortgagee in the event of a foreclosure sale hereunder. In the event of & judicial sale pursuant
to a foreclosure decree, it is understood and agreed £ict Mortgagee or its assigns may become -

the purchaser of the Property or any part thereof.

(h  Judicial Remedies. Proceed by suit or suits; at law or in equity, instituted
by Mortgagee, upon written request of Mortgagee, to enforce the hayment of the indebtedness

secured hereby or the other obligations of Mortgagor hereunder <r pursuant to the Loan
Documents, to foreclose the liens and security interests of this Mortgage as against all orany -

part of the Propetty, and to have all or any part of the Property sold undei the judgment or

decree of a court of competent jurisdiction. This remedy shall be cumulative of any other .

non-judicial remedies available to Mortgagee with respect to the Loan Documeris~ Proceeding
with the request or receiving a judgment for legal relief shall not be or be deeraec-to be an
election of remedies or bar any available non-judicial remedy of Mortgagee.

(&) ther. Exercise any other right or remedy avai}ablé hereunder, under any
of the other Loan Documents or at law or in quity.

32 Apgiication'of Proceeds. To the fullest extent permitted by law, the proceeds of |

any sale under this Mortgage shall be applied, to the extent funds are so available, w the
following iterns in such order as Mortgagee in its discretion may determine:

(2)  To payment of the reasonable costs, expenses and fees of taking possession o
of the Property, and of holding, operating, maintaining, using, leasing, repairing, improving, . = i
marketing and selling the same and of otherwise enforcing Mortgagee’s right and remedies " :

55303, 2/EZ5/2170.96% 104121996/ 7:4 3urm 46

ST

o 2
—

-

e »
<G

: .







UNOFFICIAL COPY

hereunder and under the other Loan Documents, including, but not limited to, receivers’ fees,

court costs, attorneys’, accountants’, appraisers’, managers’ and ather professional fees, title
charges and transfer taxes.

(&)  To payment of all sums expended by Mortgagee under the terms of any -

of the Loan Documents and not vet repaid, together with interest on such sums at the Default
Interast Rate.

(€)  To payment of the secured indebtedness and all other obligations secured
by this Mortgage, including, without limitation, tnterest at the Default Interest Rate and, to the

extent perraitted by applicable taw, any prepayment fee, charge or premivm required to be paid
under the Noie in order to prepay principal, in any order that Mortgagee chooses in its sole .

discretion.

(d) (" The remainder, if any, of such funds shall be disbursed 10' Mortgagor or

to the person or persons legally entitled thereto.

3.3 Right and Atthority of Receiver or Mortpagee in the Event of Default; Power of |

Attomev. Upen the occurrence wi defanit hereunder, which default is not cured within any

applicable grace or cure period,-apd entry upon the Property pursuant to Subsection 3.1(b) .

hereof or appointment of a receiver parsaant to Subsection 3.1(d) hereof, and under such terms

and conditions as may be prudent and re>;cnable under the circumstances in Mortgagee’s or the

teceiver’s sole discretion, all at Mortgagor's ~Xpense, Mortgagee or said receiver, or such other

persons or entities as they shall hire, direct ot zagage, as the case may be, may do or permit

one or mote of the following, successively or courdrrently: (a) enter upon and take possession
and control of any and all of the Property; (b) take 4ni! maintain possession of all documents,

books, records, papers and accounts relating to the Froperty; (c) exclude Mongagor and its

agents, servants and employees wholly from the Property; (@) manage and operate the Property;
(e) preserve and maintain the Property; (f) make repairs and 2iterations to the Property; (g)
complete any construction or repair of the Improvements, with sich changes, additions or
modifications of the plans and specifications or intended disposition artuse of the Improvements

as Mortgagee may in its sole discretion deem appropriate or desirable ¢ place the Property in
such condition as will, in Mortgages's sole discretion, make it or any pan thereof readily

marketzble or rentable; (h) conduct a marketing or leasing program with respect 15 the Property,

or employ a marketing or leasing agent ot agens to do so, directed 1o the leasing ¢r-sale of the - -
Property under such terms and conditions as Morigagee may in its sole discretion deem |
appropriate or desirable; (i) employ such contractors, subcontraciors, materialmen, architects, -
engineers, consultants, managers, brokers, marketing agents, or other employees, agents,
independent contractors or professionals, as Morigagee may in its sole discretion deem

appropriate or desirable to implement and effectuate the rights and powers herein granted; G

execute and deliver, in the name of Mortgagee as attorney-in-fact and agent of Mortgagor or in
its own name as Mortgagee, such documents and instruments as are necessary or appropriate to

consummate authorized transactions; (k) enter such leases, whether of real or personal property, -

or tenancy agreements, under such terms and conditions as Mortgagee may in its sole discretion

deem appropriate or desirable; (I) collect and receive the Rents and Profits from the Property;

(m) eject tenants or repossess personal property, as provided by law, for breaches of the

conditions of their Jeases or other agreements; {n) sue for unpaid Rents and Profits, payments, *
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income or proceeds in the name of Mortgagor or Mortgagee; (o) maintain actions in forcible |
entry and detainer, ejectment for possession and actions in distress for rent; (p) compromise or
give acquittance for Rents and Protits, payments, income or proceeds that may become due; (§)
delegate or assign any and all rights and powers given to Mortgagee by this Mortgage; and (1)
do any acts which Mortgagee in its sole discretion deems appropriate or desirable to protect the
security hereof and use such measures, legal or equitable, as Morigagee may in its sole -
discretion deem appropriate or desirable to implement and effectuate the provisions of this
Mortgage. This Mortgage shall constitute a direction to and fuil authority to any Jessee, or other
third party who has heretofore dealt or contracted or may hereafter deal or contract with
Mortgagor or Mortgagee, at the request of Mortgagee, 1o pay all amounts owing under any
lease, contsart, concession, license or other agreement to Mortgagee without proof of the default
relied upon.” Any such lessee or third party is hereby irrevocably authorized to rely upon and -
comply with {apd shall be fully protected by Mortgagor in s0 doing) any regquest, notice or

demand by Mortgage= for the payment to Mortgagee of any Rents and Profits or other sums -~

which may be ar thecesiter become due under its lease, contract, concession, license or other
agreement, or for the performance of any undertakings under any such lease, contract,
concession, license or other asresment, and shall have no right or duty to inquire whether any
default under this Mortgage o updar any of the other Loan Documents has actually oceurred
or is then existing. Mongagoy hereby constitutes and appoints Mortgagee, its assipnees,
successors, transferees and nominees, 58 Mortgagor’s true and fawful attorney-in-fact and agent, .
with full power of substitution in the Fronzrty, in Mortgagor’s name, place and stead, to do or
permit any one or more of the foregoing desssibed rights, remedies, powers and authorities,
successively or concurrently, and said power of artorney shall be deemed a power coupled with
an interest and irrevocable so long as any indebiedness secured hereby is outstanding. . Any
money advanced by Mongagee in connection with <y action taken under this Section 3.3,
together with interest thercon at the Default Interesi Kate from the date of making such
advancement by Mortgagee until actually paid by Mortgagor, shall be a demand obligation owing -
by Mortgagor to Mortgagee and shall be secured by this Mortgage wnd by every other instrument

securing the secured indebtedness.

3.4  Occupancy Afier Foreclosure. In the event there is a forecinsure sale hersunder |

and at the time of such sale, Mortgagor or Mortgagor's representatives, Suezessors or assigns, ..

or any other persons claiming any interest in the Property by, through or.uirler Mortgagor
(except tenants of space in the Improvements subject to leases entered into prior fo the date .
hereof), are occupying or using the Property, or any part thereof, then, to ihe-extent not -
prohibited by applicable Iaw, each and all shall, at the option of Mortgagee or the purchaser at '
such sale, as the case may be, immediately become the tenant of the purchaser at such sale, '
which tenancy shall be a tenancy from day-to-day, terminable at the will of either landlord or
tenant, at a reasonable rental per day based upon the value of the Property occupied or used, N
such rental to be due daily to the purchaser. Further, to the extent permitted by applicable law,
in the event the tenant fails to surrender possession of the Property upon the termination of such
tenancy, the purchaser shall be entitled to institute and maiatain an action for unlawful detainer
of the Property in the appropriate court of the county in which the Land is located.

3.5  Notice_io_Account Diebtors, . Mortgagee rﬁéy, at any time after 2 default o
tereunder, which default is not cured within any applicable grace or cure period, notify the .

account debtors and obligors of any accounts, chatel paper, negatiable instrurents or other -
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evidences of indebtedness to Mortgagor included in the Property to pay Mortgagee directly.: _
Mortgagor shall at any time or from time to time upon the request of Mortgagee provide to
Mortgagee a current list of all such account debtors and obligors and their addresses.

3.6  Cumulative Remedies. All remedies contained in this Morigage are cumulative
and Mortgagee shall also have ail other remedies provided at law and in equity or in any other
Loan Documents. Such remedies may be pursued separately, successively or concurrently at
the sole subjective direction of Mortgagee and may be exercised in any order and as often as
accasion therefor shall arise. No act of Monigagee shall be construed as an election Lo proceed
under any varticular provisions of this Mortgage to the exclusion of any other provision of this
Mortgage o as an election of remedies to the exclusion of any other remedy which may then
o thereafte be available to Mortgagee. No delay or failure by Mortgagee to exercise any right
or remedy undérthis Mortgage shall be construed to be a waiver of that right or remedy or of
any default hereunder, Mortgagee may exercise any one or more of its rights and remedies at’

its option without regard o the adequacy of its security.

3.7 Payment of ©ypenses. Mortgagor shall pay on demand all of Mortgagee’s
expenses incurred in any efforts to enforce any terms of this Mortgage, whether ot not any .
lawsuit is filed and whether or not foreclosure is commenced but not completed, including, but
not limited to, legal fees and disbu’seinents, foreclosure costs and title charges, together with -
interest thereon from and after the date jucarred by Mortgagee until actually paid by Mortgagor
at the Default Interest Rate, and the same sheil be secured by this Mortgage and by all of the
other Loan Documents securing all or any pert of the indebledness evidenced by the Note.

ARTICLE IV

MISCELLANEOUS TERMS AMT CONDITIONS

4.1 Time of Essence. Time is of the essence with {pcpzct to all provisions of this . -
Mortgage.

42  Release of Mortgage. If all of the secured indebiedness be paid, then and in that
event only, all rights under this Mortgage, except for those provisions heieof which by their
terms survive, shall terminate and the Property shall become wholly clear of the lieus, security
inmerests, conveyances and assignments evidenced hereby, which shall be prompiyy ruleased of -
record by Mortgagee in due form at Morigagor’s cost. No release of this Mortgage drhe lien - -
hereof shall be valid unless executed by Mortgages.

43  Cermin Rights of Mortgasee, Without affecting Mortgagor’s liability for the
payment of any of the indebtedness secured hereby, Mortgagee may from time te time and
without notice to Mortgagor: (2) release any person lable for the payment of the indebtedness
secured hereby: (1) extend or modify the terms of payment of the indebtedness secured hereby; -

b
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(c) accept additional real or personal property of any kind as security or alter, substitute or - A

release any property securing the indebtedness secured hereby; (d) recover any part of the .-
Property (e) consent in writing to the making of any subdivision map or plat thereof; (f) join -
in granting any easement therein; or (g) join in any extension agreement of thls Mortgage or any

agreement subordinating the lien hereof.
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