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CONSTRUCTION MORTGAGE. ASSIGNMENT OF LEASES q 7@
AND RENTS: SECURITY AGREEMENT AND FINANCING STATEMENT W

THIS CONSTRUCTION MORTGAGE, ASSIGNMENT OF LEASES AND RENTS,
SECURITY AGREEMENT 2i4d FINANCING STATEMENT (herein sometimes called
"Mortgage”) is made as of May 6,11996, by American National Bank and Trust Company of
Chicago, as Trustee under Trust Agroement dated April 19, 1996, and known as Trust No.
121558-00 ("Mortgagor") in favor cf Pazk of Lincolnwood located at 4433 West Touhy

Avenue, Lincolnwood, Illinois 60646 {IMortgagee").

.REC'TALS
Ja91e ol /r £,

A.  The Loan. Morgagorist OQnei"’ ofthe land (the "Land") described on
Exhibit A attached hereto, together with all improvemeais thereon. To provide funds for the
Mortgagor, Mortgagee has entered into a Construction Lozn Agreement (herein, as it may
from time to time be amended, supplemented or modified, referiad to as the "Loan
Agreement") bearing even date herewith providing for the Morigzage:’s performance of
certain covenants, satisfaction of certain conditions and making of certain representations and i
warranties, and for loans and advances to be made from time to time ty Martgagee (0 the
Mortgagor pursuani to the terms and conditions set out therein, in an amoun’ pot to exceed
One Million Three Hundred Ten Thousand and 00/100s Dollars ($1,310,000.00) (herein, the |
"Loan") pursuant to the terms and conditions set forth herein.

B. The Note and Other Loan Documents. Pursuant to the Loan Agreement,

" Mortgagor executed and delivered to the Mortgagee a promissory note bearing even date
herewith, payable to the order of the Mortgagee and is due and payable in full if not sooner
paid on or before February i, 1997, subject to acceleration or exiension as provided in the
Note, this Mortgage, or the other Loan Documents (defined for purposes hereof as defined in
the Loan Agreement) in the original principal amount of $1.310,000.00 (herein, such
promissory note, together with any and afl amendments or supplements thereto, extensions
thereof and Rotes which may be taken in whole or partial renewal, substitution or extension
thereof or which may evidence any of the indebtedness secured hereby, shall herein be called
the "Note"). All principal and interest on the Note are payable in lawful money of the United
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States of America at the office of the Mortgagee at 4433 West Touhy Avenue, Lincolnwood,
IL 60646 or at such place as the holder thereof may froin time (o time appoint in writing.

C.  The Secured Obligations. As used in this Mortgage, the term "Secured
Obligations" means and includes all of the following: the principal of and interest on the

Note: all indebtedness of any kind arising under, and all amounts of any kind which at any
time become due or owing to the Morigagee under or with respect o the Note, the Loan
Agreement, this Mortgage or any of the other Loan Documents including, without limitation,
release fees under the Loan Agreement; the due and punctual performance, observance and
payment of all of the covenants, obligations and agreements to be performed, observed or
paid by sy party thereto, other than Mortgagee in, under or pursuant to the Note, the Loan
Agreement, this Mortgage, and all of the other Loan Documents, and all advances, costs or
expenses paid-or-incurred by the Mortgagee to protect any or all of the Collateral (hereinafter
defined), perforni any obligation of the Mortgagor hereunder or collect any amount owing to
the Mortgagee which ic secured hereby; any and all other liabilities, obligations and
indebtedness. howsoever created, arising or evidenced, direct or indirect, absolule or
contingent, recourse or neifecourse, now or hereafter existing or due or to become due,
owing by the Mortgagor to tie Mortgagee (provided, however, that the maximum amount
included within the Secured Otligaiions on account of principal shall not exceed the sum of
an amount equal to two times the original principal amount of the Note plus the total amount
of all advances made by the Morigages ffom time to time to protect the Collateral and the
security interest and lien created hereby); irtcrest on all of the foregoing; and all costs of
enforcement and collection of the Note, thu Loan Agreement, this Mortgage and the other
Loan Documents, if any, and the Secured Obiiggtions.

D.  Collateral. The term "Collateral,” for jncposes of this Mortgage, means and
includes all of the following:

(i) Real Estate. All of the Land described on Extihit A attached hereto,
together with ali and singular the tenemens, rights, easements, hersditaments, rights ot way,
privileges, liberties, appendages and appurtenances now or hereafter bslonging or in any-wise
appertaining to the Land (including, without limitation, all rights relating tw storm and
sanitary sewer, water, gas, electric, railway and telephone services); all air-iiznts, water,
water rights, water stock, gas, oil, minerals, coal and other substances of any kind or
character underlying or relating to the Land; all estate, claim, demand, right, title o interest
of the Morigagor in and to any street, road, highway, or alley (vacated or otherwise)
adjoining the Land or any part thereof; all strips and gores belonging, adjacent or pertaining
to the Land; and any after-acquired title to any of the foregoing (all of the foregoing is
herein referred to collectively as the "Real Estate");

(i) Improvements and Fixtures. Al buildings, structures, replacements, furnishings,
fixtures, fittings and other improvements and property of every kind and character now or

hereafter located or erected on the Real Estate, together with ail building or construction
materials, equipment, appliances, machinery, plant equipment, fittings, apparatus, fixwres
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and other articles of any kind or nature whatsoever now or hereafier found on, atfixed o or
attached to the Real Estate. including (without limitation) all motors, boilers, engines and
devices for the operation of pumps, and all heating, electrical, lighting, power, plumbing, air
conditioning, refrigeration and ventilation equipment (except to the extent any of the
foregaing items in this subparagraph are owned by tenants and such tenants have the right to
remove such items at the termination of their Lease (as hercinafter defined)) (all of the
foregoing is herein referred to collectively as the "Improvements," ail of the Real Estate and
the Improvements, and any other property which is real estate under applicable law, is
sometimes referred to coliectively herein as the "Premises”);

(1), Personal Property. All goods, inventory, supplies, (including without limitation,
machinery, appliances, stoves, refrigerators, water fountains and coolers, fans, heaters,
incinerators, compactors, water heaters and similar equipment), signs, supplies, blinds,
window shadés, rarpeting, floor caverings, office equipment, growing plants, fire sprinkiers
and alarms, control devices, equipment (including all window cleaning, building cleaning,
swimming pool. reciestional, monitoring, garbage, air conditioning, pest control and other
equipment), tools, furnishinys. furniture, light fixtures, non-structural additions to the Real
Estate, and all other tangibiz property of any kind or character now or hereafter owned by
the Mortgagor and used or useful .n connection with the Real Estate, any construction
undertaken on the Real Estate, any tade, business or other activity (whether or not engaged
in for profit) for which the Real Estatc is used, the maintenance of the Real Estate or the
convenience of any tenants, puests, liceasees-or invitees of Morigagor, all regardless of
whether locaied on the Real Estate or locared elsewhere (except io the extent any of the
foregoing items in this subparagraph are owned by tenants and such tenants have the right to
remove such items at the termination of their Leases (all of the foregoing is herein referred

to collectively as the "Goods");

(iv) Intangibles. All goodwill, rademarks, ‘rade names, option rights,
purchase contracts, books and records and general intangibles of Mortgagor relating 1o the
Real Estate or the Improvements and all accounts, contract rights, instruments, chattel paper
and other rights of Mortgagor for payment of money, for property so'd or lent, for services
rendered, for money lent, or for advances or deposits made, and any other-intangible
property of the Mortgagor related to the Real Estate or the Improvement:. =04 all accounts
and monies held in possession of Mortgagee for the benefit of Mortgagor (al' o the
foregoing is herein referred 1o collectively as the "Intavgibles”);

(v) Rents. All rents, issues, profits, royalties, avails, income and other benefits

derived or owned by Mortgagor directly or indirectly from the Real Estate or the
Improvements (al) of the foregoing is herein collectively called the "Rents");

(vi) Leases. Al rights of Mortgagor under all leases, lettings, licenses,
oceupancy agreements, concessions or other arrangements, whether written or oral, whether
now existing or entered into at any time hereafter, whereby any person agrees to pay money
or any consideration fot the use, possession or occupancy of, ot any estate in, the Real
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Estate or the fmprovements or any part thereof, and all rents, income, profits, benefits,
avails, advantages and claims against any guarantors under any thereof (all of the foregoing

is herein referred to coliectively as the "Leases™);

(vii) Plans. Reports and Permits. All rights of Mortgagor to plans and

specifications, designs, drawings and other matiers prepared for any construction of the Real
Estate, including the plans identified in the Loan Agreement {all of the following are herein
catled the "Plans"), all licenses and permits, and all appraisals, soil tests, environmental

reports and any and all other reports and analyses ("Reports");

(viii) Conwacts for Construction or Services. All rights of Mortgagor under

any contracss executed by Morigagor or anyone acting on behaif of Mortgagor with any
provider of Zouds or services for or in connection with any construction undertaken on, or
services performer-or to be performed in connection with, the Real Estate or the
Improvements, incliding any architect's agreement and any construction contract {all of the
foregoing are herein rerested to collectively as the "Contracts for Construction ); and

(ix) Service Agreements. All rights and interests of Mortgagor in and under
any and all service and other agreements relating to the operation, maintenance, and repair of
the Premises or the buildings and tmprovements thereon (*Service Agreements");

‘ (x) Loan Proceeds. All procesds, contract rights and payments payable 10
Mortgagor under any loan commitment for financing of the Premises ("Loan Proceeds”);

and

(xi)_Insurance. All unearned premiums, ¢ccrued, accruing or to accrue under
insuranice policies now or hereafter obtained by the Mortgapar and all proceeds of the
conversion, voluntary or involuntary. of the Collateral or any rart thereof into cash or
liquidated claims, including, without limitation, proceeds of azird and title insurance and ail
awards and compensation heretofore and hereafter made to the present and all subsequent
owners of the Collateral by any governmental or other lawful authoritics for the taking by
eminent domain, condemnation or otherwise, of all or any part of the Collateral or any

easement therein, including awards for any change of grade of streets;

(xii) Awards. All judgments, awards of damages and settlements ' which may
result from any damage to the Premises er any part thereof or to any rights appuricnant
thereto; all compensation, awards, damages, claims, rights of action and proceeds of, or on
account of (i) any damage or taking, pursuart to the power of eminent domain, of the
Premises or any part thereof, (i) any damage to the Premises by reason of the taking,
pursuant to the power of eminent domain, of other property or of a portion of the Premises,
or (i) the aleration of the grade of any street or highway on or about the Premises or any
part thereof; all proceeds of any sales or other dispositions of the Premises or any part

thereof’,







(xiii) Benterments. Al right, title and interest of the Mortgagor in and to all
extensions. improvements, betterments, renewals, substitutes and replacements of., and all
addicions and appurtenances to, the Cotlateral, hereafter acquired by, or released to. the
Mortgagor or constructed, assembled or placed by the Mortgagor on the Collateral, and all
conversions of the security constituted thereby, immediately upon such acquisition, release,
construction, assembling, placemeni or conversion, as the case may be, and in each such
case, without any further mortgage, conveyance, assignment or other act by the Mortgagor,

shail become stbject 10 the lien of this Mortgage as fully and completely, and with the same
effect. as though now owned by the Mortgagor and specifically described herein: and

i

{ (xiv) Other Property. All other property or rights of the Mortgagor of any
kind of character related to the Real Estate or the Improvements (including contracts for the
sale of Units3, and all proceeds (including, without {imitation, insurance and condemnation

j
H ' proceeds) and oraducts of any of the foregoing. It is specifically understood thar the
;
b

; enumeration of any specific articles of property shatl not exclude or be deemed to exclude

t any items of property rot specifically mentioned. All of the Premises hereinabove described,
real, personal and mixed, whether affixed or annexed or not, and all rights hereby conveyed

and mortgaged are intende 7 be as a unit and are hereby understood and agreed and

declared 1o be appropriated to tii€ use of the Premises, and shall for the purposes of this

Mortgage be deemed to be real ¢siate and conveyed and mortgaged hereby.

GRANT

NOW THEREFORE, for and in consideration of Morigagee’s making the proceeds of the

loan available to Mortgagor and any other finarcizi accommodation to or for the benefit of
Mortgagor, consideration of the various agreemeris coatained hetein and in the other Loan -
Documents, and for other good and valuable considerztisn, the receipt and sufficiency of Qﬁ
which are hereby acknowiedged by the Mortgagor, and ir order to secure the full, timely and ¥ j
proper payment and performance of each and every onc of ke Secured Obligations, }?\
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MORTGAGOR HEREBY MORTGAGES, CONVEYS, TRANSFIERS AND ASSIGNS TO
MORTGAGEE AND ITS SUCCESSORS AND ASSIGNS, FOREVER, AND HEREBY &
GRANTS TO MORTGAGEE AND ITS SUCCESSORS AND ASSIGN’s FOREVER A
CONTINUING SECURITY INTEREST IN AND TO, ALL OF THE COLL/ATERAL,

TO HAVE AND TO HOLD the Premises unto Mortgagee, its successors and as<igrs,
forever, hereby expressly waiving and releasing any and all right, benefit, privilege,
advantage or exemption under and by virtue of any and all statutes and laws of the State or
other jurisdiction in which the Real Estate is located providing for the exemption of

homesteads from sale on execution otherwise.

PROVIDED NEVERTHELESS., that if the Mortgagor, its successors or assigns, shall:

(@  timely pay to the Mortgagee, its successors ot assigns, all payments of
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principal, interest, penalties, tees and all other amounts due and owing according to the
terms of the Note. this Mortgage and the other Loan Documents; and

(b)  timely pay to the Mortgagee, its successors or assigns, at the times
demanded and with interest thereon at the rate applicable rate of interest specified in the Note
(a) in payment of Impositions (defined below) on the Premises, (b) in payment of insurance
premiums covering improvements thereon, (c} in payment of principal and interest on prior
liens, {d) in payment of expenses and atorney's fees herein provided for, and (e) in
payment of all sums advanced for any other purpose authorized herein; and

{c) keep and perform all of the covenants and agreements contained in the
Note, héreinand all other Loan Documents; and then the Mortgagee shall (notwithstanding
any covenants or agreements in the Environmental Indemnity Agreement or any other Loan
Document that survives the performance by Mortgagor required under paragraph (3) above)
release this Mortgage.

THIS MORTGAGE SECURES MANDATORY FUTURE ADVANCES TO BE MADE
FROM TIME TO TIME iN ACCORDANCE WITH THE LOAN AGREEMENT.

Mortgagor hereby covenants wiih Xiortgagee and with the purchaser at any foreclosure sale:
that at the execution and delivery iereof it is well seized of the Premises, and of a good,
indefeasible estate therein, in fee simp'c, that the Collateral is free from all encumbrances
whatsoever (and any claim of any other peison thereto) other than those exceptions and
encumbrances permitted by Morigagee set toron Exhibit "B" attached hereto and made a
part hereof (the "Permitted Exceptions™); that it has good and jawful right to sell, mortgage
and convey the Collateral; and that Mortgagor and jts successors and assigns will forever
defend the Collateral against all claims and demands wnatsoever.

1. COVENANTS AND AGREEMINTS
OF MORTGAGOR

Further to secure the payment and performance of the Secured Obligations, Mortgagor
hereby covenants and agrees with Mortgagee as follows: :

i.1. Payment of Secured Obligations. Mortgagor agrees that it will pay, timely and

in the manner required in the appropriate documents or instruments, the principai of and
interest on the Note, and all other Secured Obligations (including fees and charges). All sums
payable by Mortgagor hereunder shall be paid without demand, counterclaim, otfset,
deduction or defense. Mortgagor waives all rights now or hereafter conferred by statute or
otherwise to any such demand, counterclaim, offset, deduction or defense.

1.2, [mpositions.
1.2.1, Payment of Taxes. Mortgagor will pay before delinquent all taxes and
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assessments, general or special. and any and all levies, claims, charges, expenses and liens,
ordinary or extraordinary. governmental or nion-governmental, statutory or otherwise, due or
lo become due (collectively referred to herein as an "Imposition” or "Impositions"), that
may be levied, assessed. made. imposed or charged on or against the Collateral or any
property used in connection therewith, and will pay before due any tax or other charge on
the interest or estate in lands created or represented by this Morigage or by any of the other
Loan Documents, whether levied against Mortgagor or Mortgagee or otherwise, and will
submit to Morigagee all receipts showing payment of all of such taxes, assessments and

charges.

Notwithsianding anything to the contrary contained in the foregoing sentence, if, by law, any
[mposition, a1 the option of the taxpayer, can and customarily is paid in installments, whether
or not interest-shall accrue on the unpaid balance of such imposition, Mortgagor may, so
long as no Eveni o7 Default shail exist under this Mortgage or any other Loan Document,
exercise the option o ray such Imposition in installments and, in such event, shall pay such
installments, together with any interest thereon, as the same become due and payable and
before any fine, penalty, add'tinnal interest or cost may be added thereto.

1.2.2 Contest ol Impositions. Mortgagor shall have the right at its own
expense to contest the amount or valility, in whole or in part, of any [mposition, by
appropriate proceedings diligently cotducied in good faith, but only after payment of such
Imposition unless such payment would opers:2 as a bar to such contest or interfere materially
with the prosecution thereof, in which even:._notwithstanding the provisions of subsection
[.2.1 above, payment of such Imposition shali b postponed if and only so fong as:

(i) Neither the Premises nor any part thereof ‘vouid by reason of such postponement
or deferment be, in the judgment of the Mortgagee, in'dangsr of being forfeited or lost: and

(i)  Mortgagor shall, upon demand by Mortgagee, nave deposited with Mortgagee
the amount so contested and unpaid, together with all interest and pénalties in connection
therewith and all charges that may or might be assessed against or become a charge on the
Premises or any part thereof in such proceedings. Upon termination o any-cuch proceedings,
it shall be the obligation of Mortgagor to pay the amount of such Imposition or part thereof
as finally determined in such proceedings, the payment of which may have beso deferred
during the prosecution of such proceedings, together with any costs, fees (includiny counsel
tees), interest, penalties or other liabilities in connection therewith. Upon such payment,
Mortgagee shall return any amount deposited with it with respect to such Imposition.
Mortgagee shall, if requested by Mortgagor, disburse said moneys on deposit with it directly
o the imposing authority to whom such Imposition is payable. Upon failure of Mortgagor so
to do, the amount theretotore deposited may be applied by Mortgagee to the payment,
removal and discharge of such Imposition, the interest and penalties in connection therewith
and any costs, fees (including reasonable attorney’s fees) or other liability accruing in any
such proceedings. The balance, if any, shall be returned to Mortgagor and the deficiency, if
any. shall be paid by Mortgagor to Mortgagee within five (5) business days after demand
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1.2.3. Funds for Taxes and Insurance. If Mortgagee so requires, Mortgagor

shall deposit with Mortgagee or its designee, concurrently herewith and on the first day of

each month during the term hereof, an amount sufficient to discharge the obligations of

Morigagor under Sections 1.2.1 and 1.7 hereof as and when they become due. The

determination of the arnount payable concurrently herewith and the fractional part to be

deposited on the first day of each month thereafter with Mortgagee shall be made by

Mortgagee in its discretion based on the prior year’s taxes and insurance premiums and

Mortgagee’s estimate of the amount by which taxes and insurance premiums can be expected

to rise. Said amounts shall be held by Mortgagee or its designee not in trust and not as agent

of Morigagor, and may be commingled with other funds held by Mortgagee ot its destgnee,

and said amounts shall not bear interest, and shall be applied to the payment of the

obligations in réspect to which the amounts were deposited or, at the option of Mortgagee, 10

the payment of s&ii chligations in such order or priority as Mortgagee shall determine. If at

any time within thirty’(30) days prior to the due date of any of the aforementioned

| obligations the amoursis then on deposit therefor shall be insufficient for the payment of such

obligation in full, Mortgage: saail within ten (10) days after demand deposit the amount of

1 the deficiency with Mortgagee. if the amounts deposited are in excess of the actual

,‘L obligations for which they were deyusited, Mortgagee may refund any such excess, or, at its

; option, may hold the same in a reserve account, not in trust and not bearing interest. Nothing

£ herein contained shall be deemed 10 affe:t any right or remedy of Mortgagee under any other

provision of this Mortgage or under any st:tute or rule of law to pay any such amount and 10

add the amount so paid to the Secured Obligations. All amounts so deposited shall be held by

Mortgagee or its designee as additional security ‘or the Secured Obligations secured by this

. Morigage and upon the occurrence of an Event of Dzfuult hereunder Morigagee may, in its

X sole and absolute discretion and without regard to the 22cquacy of its security hereunder,
apply such amounts or any portion thereof 10 any part of t'ie indebtedness secured hereby.

. Any such application of said amounts or any portion thereof fo.any indebtedness secured

i hereby shall not be construed to cure or waive any Event of Defrait-or notice of default

hereunder or invalidate any act done pursuant to any such Event ot Default or notice,

: Mortgagor shall deliver to Mortgagee all tax bills, bond and assessmev. statements,

i statements of insurance premiums, and statements for any other obligatiois rr.ferred to above

' as soon as the same are received by Mortgagor. If Mortgagee sells or assigns this Mortgage,

I Motigagee shall have the right (o transfer ail amounts deposited under this Secuon'1,2.3. to

: the purchaser or assignee, and Morigagee shall thereupon be released and have no fucther

: liabidity hereunder for the application of such deposits, and Morigagor shall look solely to

such purchaser or assignee for such application and for all responsibility relating to such

deposits.

i.3. Maintenance and Repair: Protection of Security.

(i) Mortgagor will: not abandon the Premises; not do or suffer hnything to be done
which would depreciate or impair the value of the Collateral or the security of this Mortgage:
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not remove or demolish any of the improvements; pay promptly for all labor and materials
for all construction, repairs and improvements to or on the Premises; not make any changes,
additions or alterations to the Premises or the Improvements, except as required by
applicable governmental requirement or as otherwise approved in writing by Mortgagee:
maintain, preserve and keep the Goods and the Improvements in good, safe and insurable
condition and repair and promptly make any needful and proper repairs, replacements,
renewals, additions or substitutions required by wear, damage, obsolescence or destruction;
promptly restore and replace any of the Improvements of Goods which are destroyed or
damaged: not commit, suffer, or permit waste of any part of the Premises; and mainain all

grounds and abutting sidewalks in good and neat order and repair.

BT T K Bl i L oy p——
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(i) Mortgagpr shal! prompily notify Mortgagee of and appear in and defend any suit, action
at proceeding that affects the Premises or the rights or interest of Morigagee hereunder and
the Mortgagee a2y elect 1o appear in or defend any such action or proceeding. Mortgagor
agrees to indemnify-and reimburse Mortgagee from any and all loss, damage, expense or
cost arising out of or isurred in connection with any such suit, action or proceeding,
including costs of evidence of title and reasonable attorneys’ fees and such amounts together
with interest thereon at the Litcrest Rate, shall become additional Secured Obligations and

shall become immediately due 2:10 payable.

1.4, Sales: Liens. Mortgagor shail uci:

(i) directly or indirectly sell, contract to sell if possession of the Premises is to
be transferred prior 1o the closing date (such a; an installment agreement for deed), assign,
transter, convey, or dispose of the Premises, or «ny nart thereof or any interest or esate
therein, whether legal, equitable. beneficial or possessory (including (a) any conveyance into
trust, (b) any conveyance, sale or assignment of the bereficial interest in any trust holding
title to the Premises, or permit or contract or agree to do 2ay of the foregoing;

r
;
l:
[
J'"
i
i
!

(ii) subject or permit the Premises, or any portion thersof or interest therein
(whether legal, equitable, beneficial or otherwise) or estate in any tiiercof (including the right
to receive the rents and profits therefrom) directly or indirectly, to any inortgage, deed of
wrust, lien, claim. security interest, encumbrance or right (whether seaior or junior to, or on

a parity with, this Mortgage); or
(iii) subject or permit the beneficial interest under any trust holdingite to the
Premises, or any portion thereof or interest therein (whethier legal, equitable, beneficiai or

otherwise) of estate in any thereof {or permit the same to be subjected), directly or
indirectly, to any morigage, deed of trust, lien, claim, security interest, encumbrance,

collateral assignment or right, or
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(iv) lease the Premises, except as expressly permitted in the Loan Agreement.

[.5.  Access by Morigagee. The Mortgagor will at all times: deliver to Mortgagee
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cither all of its executed originals (in the case of chauel paper or instruments) or certified
copies (in all other cases) of all leases, agreements creating or evidencing Imangibles, ail
amendments and supplements thereto, and any other document which is, or which evidences,
governs, or creates Collateral: permit access by Mortgagee and its agents, representatives,
contractors and participants (if any) during normal business hours 1o its books and records,
ienant registers, offices, insurance policies aind other papers for examination and the making
of copies and extracts; prepare such schedules, summaries, reports and progress schedules as
Mortgagee and its agents, representatives, contractors and participants (if any) may
reasonably request; and permit Morigagee and its agents, representatives, contractors and
participants (if any), at all reasonable times, to enter onto and inspect the Premises,

156 Stamp and Qther Taxes. if the Federal, or any state, county, local, municipal

or other, grvernment or any subdivision of any of thereof having jurisdiction, shali levy,
assess or charge/any tax (excepting therefrom any franchise tax or income tax on the
Mortgagee's receips-of interest payments on the principal portion of the indebtedness secured
hereby), assessment or imposition upon this Morigage, the Secured Obligations, the Note or
any of the other Loan Documents, the interest of the Mortgagee in the Collateral, or any of
the foregoing, or upon Maitzagee by reason of or as holder of any of the foregoing, or shall
at any time or times require revenue stamps to be affixed to the Note, this Mortgage, or any
of the other Loan Documents, narizagor shall pay all such taxes and stamps to or for
Mortgagee as they become due and pay=ble. If any law or regulation is enacted or adopted
permitting, ahorizing or requiring any tax, assessment or imposition to be levied, assessed
or charged, which law or regulation prohioits' Mortgagor from paying the tax, assessment,
stamp, or imposition to or for Mortgagee, thensuch event shail constitute an Event of
Defauli (hereinafter defined) hereunder and ait @rins hereby secured shail become

immediately due and payabie at the option of the Mo igagee.

{.7. lnsurance.

1.7.1. Required Insurance. Mortgager will at ail.«iwes maintain or cause to be
maintained on the Goods, the Premises and on all other Collateral, aj! insurance required at

any time or from time to time by the other Loan Documents or as reasopzhly requested by
Mortgagee and in any event the following:

{i) Casyalty Insyrance: insurance covering the Premises and the Goods in the event of
fire, lightning, windstorm, vandalism, malicious mischief and ail other risks norinaily
covered by "all risk" coverage policies in Chicago, Jllinois in an amount equal to 100% of
the replacement vaiue thereof (but in no event less than $1,310,000.00), together with any

Agreed Amount Replacement Endorsement:

(ii) Comprehensive General Public Liability Insurance: comprehensive general public

liability insurance (including coverage for elevators and escalators, if any, contractual
lability, explosion, underground property, and broad form property damage endorsement,

against claims for bodily injury, death or property damage occurring or caused by events

10
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occurring on, in or about the Premises and adjoining streets and sidewalks, in such mintmum

combined single limit amount as Morigagee shall from time to time determine:

(i) Workers’ Compensation Insurance: during the course of any construction or
repair of the Premises, Worker's Compensation and employer's liability insurance covering
its employees in such amount as is required by law;

(iv) Builder's Risk Insurance: during the course of any construction or repair of the
Premises, a Builder's Risk Completed Value Policy of insurance against "all risks",
including collapse and fransit coverage, during construction of such improvements, covering

the total ~/aiue of work performed and equipment, supplies and materials furnished and, to
the extent pJi covered by other insurance as to which Mortgagee is a named insured during

such work:

(v) Contenss Jisurance: Fire and Extended Coverage Insurance (contents broad form)

and Sprinkler Leakage tnsurance on Mortgagor's personal property located on the Premises,
and on all improvements o: hetterment constructed by Mortgagor, in amounts sufficient to

fully insure such personal property;

(vi) Flood Insurance: insurince against flood (if required by the Federal Flood
Disaster Protection Act of 1973 and ‘egplations issued thereunder or any other law applicable

to the Mortgagee);

(vii) Business Interruption/Rent Loss losueance: Business Interruption Insurance with
loss of rents endorsement in amounts as Mortgage: shall request but in no amount less than
the aggregate of the amount of the monthly Rent for *iic next succeeding twelve (12) month

period;

{viii} Plate Glass: plate glass (which may be selfinsurec ny Mortgagor upon the prior
written consent of Mortgagee), sprinkler, garage and machinery ¢xniosion and pressurized

vessel insurance.

All insurance shall be in such amounts satisfactory to the Mortgagee /25 alt to be
mainiained in such form and with such companies as shall be approved by the Mortgagee.
Mortgagor shall deliver to and keep deposited with the Mortgagee original certiticates and
certified copies of all policies of such insurance and renewals thereof, with premiums
prepaid, and with standard non-contributory mortgagee and loss payable clauses satisfactory
to the Mortgagee, and clauses providing for not less than thirty (30} days’ prior written
notice to the Mortgagee of cancellation or material modification of such policies, autached
thereto in favor of the Mortgagee. All of the above-mentioned original insurance policies or

certified copies of such policies and certificates of such insurance satisfactory to Mortgagee,
together with receipts for the payment of premiums thereon, shail be delivered to and beld by

Mortgagee, which delivery shal} constitute assignment to Mortgagee of all return premiums
to be held as additiona! security hereunder, All renewal and replacement pelicies shall be

-
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delivered to Mortgagee at least thirty (30) days before the expiration of the expiring policies.

If Mortgagor shall fail to obtain or to maintain any of the policies required by this
Section or to pay any premium relating thereto or to renew any such policies and 10 deliver
evidence of such renewal to Mortgagee no later than twenty (20) days prior to the expiration
of the existing policy, then Mortgagee, without waiving or releasing any obligation or default
by Mortgagor hereunder and whether or not such failure is an Event of Default hereunder,
without notice to Mortgagor, may {but shall be under no obligation to do so) obtain and
maintain such policies of insurance and pay such premiums and take any other action with
respect thereto which Mortgagee deems advisable, All sums so disbursed by Mortgagee
pursuap: to this Section 1.7.1, including costs relating thereto, shall be payable by Mortgagor
to Morigagee within five (5) Business Days after demand therefor plus interest thereon at the
Default Rate,-and shall be additional Secured Obligations.

Any insurarce provided for in this Section may be effected by a policy or policies of
blanket insurance, provided, however, that the amount of the total insurance allocated to the
Premises shall be such as /(o furnish protection the equivalent of separate policies in the
amounts herein required, ard provided further that in all other respects, any such policy or
policies shall comply with the hther provisions of this Mortgage, except that no such policy
shall be submitted to Mortgagee I2s< that thirty (30) days prior to expiration of an existing
policy. In any such case. it shall noi k¢ ilecessary to deliver the original of any such blanket
policy to the Mortgagee, but the Mortgaugee chall be furnished with a certificate or duplicate
of such policy reasonably acceptable 1o Mortgagee. Each policy of insurance provided for in
this Section shall contain the standard form ol vvziver of subrogation,

1.7.2. Repair of Damage. If the Premises shall be destroyed or damaged in
whole or in part, by fire or other casualty (including auy casualty for which insurance was
not obtained or obtainable} of any kind or nature, ordinar; or extraordinary, foreseen or
unforeseen, Mortgagor shall give to Mortgagee immediate norice thereof. Mortgagor at its
own cost and expense, whether or not such damage or destructian snall have been insured,
and whether or not insurance proceeds, if any, shall be sufficient for the purpose. shall
promptly repair, alter, restore, replace and rebuild the same, at least v the.extent of the
value and as nearly as possibie to the character of the Premises existing imriediately prior to
such occurrence. Mortgagee shall in no event be called upon to repair, altei, (epiace, restore
or rebuild such Premises, or any portion thereof, nor to pay any of the costs ol exnenses

thereof.

1.7.3. Setlement of Loss. Mortgagee is authorized to (A) settle and adjust any claim
under such insurance policies which insure against such risk or (B) allow Mortgagor to agree
with the insurance company or companies on the amount to be paid in regard to such loss.
Notwithstanding the foregoing, Morgagor is authorized to seule and adjust any claim in an
amouni which does not exceed $5,000 under such insurance poiicies.

1.7.4. Application of Insurance Proceeds. In all events, Mortgagee is authorized to

12
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collect and receipt for any such insurance monies, and such insurance proceeds may, at the
option of the Mortgagee, be: (i) applied in reduction of the Secured Obligations. whether due
or not: or (i) held by the Mortgagee and applied to pay for the cost of repair, rebuilding or
restoration of the buildings and other improvements on the Premises.

In the event, in Mortgagee's sole and absolute discretion, the proceeds are to be made
available to Mortgagor for the cost of repair, Morigagee shall be entitled to reimburse itself
10 the extent of the reasonably necessary and proper expenses paid or incurred by Morigagee
in the collection and administration of such monies, including reasonable attorney's fees.
(Any funds received by Mortgagee from insurance provided by Morigagor less any funds
Mortgagee s entitled to reimburse itself shall be defined herein as "Net Insurance
Proceeds™. if, in Mortgagee's sole and absolute discretion, the Net Insurance Proceeds are
to be made available by the Mortgagor for the cost of repair, rebuilding, and restoration, any
surplus which 1we; remain out of said proceeds after payment of such cost of repair,
rebuilding and resteiarion and the reasonable charges of the escrowee by disbursing such
funds, if applicable, shall, at the option of the Mortgagee, be applied on account of the
Secured Obligations or paid to.any party entitled thereto as the same appear on the records of
the Mortgagee. In the event-the Net Insurance Proceeds are to be made available to
Mortgagor for the cost of repar, such proceeds shall be disbursed to Mortgagor pursuant to
such terms and conditions as Morigzgee may in its sole discretion require.

1.8. Eminent Domaip. in case the Collaterat, or any part or interest therein, is taken by
condemnation, Mortgagee is hereby emposvered to collect and receive all compensation and
awards of any kind whatsoever (referred to ccllestively herein as "Condemnation Awards")
which may be paid for any property taken or for-gzinages to any property not taken, all of
which Mortgagor hereby assigns to Mortgagee. Mortzagor hereby empowers Mortgagee, to
settle, compromise and adjust any and all claims or rigiits arising under any condemnation or
eminent domain proceeding relating to the Collateral or any pection thereof. All
Condemnation Awards so received shall be forthwith applied sy Mortgagee, as it may, in its
sole and absolute discretion elect, to the prepayment of the Note o7 any other Secured
Obligations, or to the repair and restoration of any property so taken oc damaged. In the
event the Condemnation Awards are, in Mortgagee's sole and absoluic discretion, to be made
available to Mortgagor for repair of the Premises, such proceeds shall be. disbursed to
Mortgagor pursuant to such terms and conditions as Mortgagee may in its sol< discretion
require.

1.9. Governmental Reguirements.

1.9.1. Compliance with Laws. Mortgagor will at all times fully comply with,
and cause the Collateral and the use and condition thereof fully to comply with, all federal,
state, county, municipal, local and other governmental statutes, ordinances, requirements,
regulations, rules, orders, licensing provisions and decrees of any kind whatsoever that apply
or relate to Mortgagor or the Collateral or the use thereof (including but not limited to any
zoning or building laws or ordinances, any noise abatement, occupancy, or environmental

13
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protection laws or regulations, any rules or regulations of the Federal Aviation
Administration, or any rules, regulations or orders of any governmental agency)
(calfectively, the "Environmental Laws"), and will observe and comply with all conditions
and requirements necessary to preserve and extend any and all rights, licenses, permits,
privileges, easements, rights-of-way, covenants, restrictions, grants, franchises and
concessions (including, without Jimitation, those relating to land use and development,
landinark preservation, construction, access, water rights and use, noise and pollution) which
are applicable to Mortgagor or have been granted (whether or not of record) for the
Collateral or the use thereof. Unless required by applicable law or unless Mortgagee has
otherwisz first agreed in writing, Mortgagor shall not make or allow any changes o be made
in the natere of the occupancy or use of the Premises or any portion thereof for which the
Premises or'such portion was intended at the time this Morigage was delivered. Mortgagor
shall not imitisie or acquiesce in any change in any zoning or other tand use classification
now or hereafter ir, effect and affecting the Premises or any part thereof without in each case

obtaining Mortpagee’s prior written consent thereto.

At all times the enviccamental and ecological condition of the Premises shall not be in
violation of any law, ordinance, tule or regulation applicable thereto; the soil, surface water
and ground water of or on the Pzecmises shall be free from any solid waste, toxic, hazardous
or special substances or contaminais; and the Premises shall not be used for the
manufacture, refinement, treatment, sturage, hauling or disposal of any such material. No
"“Hazardous Materials” (as hereinafter defined) shall be discharged, dispersed, released,
stored, treated, generated, disposed of, or ailuwed to escape on the Premises in violation of
the Environmental Laws: no asbestos or asbestcs-containing materiais shall be installed,
used, incorporated into or disposed of on the Preriscr: no polychiorinated biphenyls
("PCBs") will be located on, in, or used in connection with the Premises; no underground
storage tanks shall be located on the Premises; and the Przmizes shall be in compliance with
all applicable federal, stae and local statutes, laws, regulaiiors, ordinances, orders, or codes

relating to environmenial matters.

"Hazardous Materials" means asbestos, PCBs, and any hazardous, toxic or special
substance, material or waste that is regulated by any governmental autherity) including the
State of Ilinois or the United States government and includes, without linitsion, any
material, subsiance or waste that is (i)designated as such pursuant to Section 2J7-of the
Federal Water Pollution Control Act 33 U.S.C. §1251 et seq. (33 U.S.C. §1317, {ii)defined
as such pursuant to §1004 of the Federal Resource Conservation and Recovery Act, 42
U.S.C. §6901 et. seq. (42 U.S.C. §6903); (iii) defined as such pursuant to 101 of the
Comprehensive Environmental Response, Compensation and Liability Act, 42 U.5.C. 5601
et. seq. (42 U.S.C. §9601); or (iv)designated or defined under any applicable federal or state
statute or county or municipal laws regulation, ordinance, order or code. in each case as

amended.

1.9.2. Contest of Laws. Mortgagor shall have the right, after prior notice to
Mortgagee and so [ong as there exists no material threat to the priority of the lien of the
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1.10.3. Right to Contest Liens. Notwithstanding anything to the contrary
contained herein, Morigagor may, in good faith and with due diligence, contest the validity

or amount of any lien not expressly subordinated to the lien hereof and defer payment and
discharge thereof during the pending of such contest, provided: (i) that such contest shall
have the effect of preventing the sale or forfeiture of the Premises or any part thercof, or any
interest therein, to satisfy such lien; (ii) that, within ten (10} days after Morigagor has been
notified of the assertion of such tien, Mortgagor shall have notified Morigagee in writing of
Mortgagor’s intention to contest such lien; and (iii) that Mortgagor shall either (A) have
deposited with Mortgagee, upon demand by Mortgagee, a sum of money which shall be
sufficient in the sole discretion of Mortgagee to pay in full such lien and all interest which
might become due thereon or (B.) have insured or bonded over such lien in accordance with
Section 1.10.2 Such deposits, if in cash, are to be held without interest. If Mortgagor shall
fail 1o proseca’s such contest with reasonable diligence or shall fail to pay the amount of the
lien pius any isievest finally determined to be due upon the conclusion of such contest, to the
extent such amoun? eceeds the amount which Mortgagee will pay as provided below, or
shall fail to maintain s:fficient funds on deposit as hereinabove provided, Mortgagee may, at
its option, apply the monéy se deposited in payment of or on account of such lien, or that
part thereof then unpaid, togethsr with all interest thereon. If the amount of money so
deposited shall be insufficient for the payment in full of such lien, together with all interest
thereon, Mortgagor shal! forthwith, upon demand, deposit with Morigagee a sum which,
when added to the funds then on depusit, shall be sufficient to make such payment in full.
Mortgagee shall, upon the full disposition 5i such contest, apply the money so deposited in
full payment of such lien or that part thereof then unpaid, together with all interest thereon,
(provided Mortgagor is not then in default hercrider) when so requested in writing by
Mortgagor and when furnished by Mortgagor wiik sufficient funds to make such payment in
full and with evidence satisfactory to Mortgagee of tie amount of payment to be made.

1.11. Continuing Priority. Subject to Mottgagor's-right to contest set forth in
Sections 1.9, and 1.10 hereof, Mortgagor will: pay such fees, tuxes and charges, execute and
file (a1 Mortgagor’s expense) such financing statements, obtain Sich-acknowledgments or
consents, notify such obligors or providers of services and materials cnd do all such other
acts and things as Mortgagee may from time to time request to establish-and maintain a valid
and perfected first and prior lien on and security interest in the Collaterai-ans ra provide for
payment to Mortgagee directly of all cash proceeds thereof, with Mortgagee In passession of
the Collateral to the extent it requests; keep all of its books and records relating t<ihe
Collateral on the Premises or at the principal office of the Mortgagor; keep all tangible
Collateral on the Real Estate except as Mortgagee may otherwise consent in writing; make
notations on its books and records sufficient to enable Mortgagee, as well as third parties, to
determine the interest of the Mortgagee hereunder; and not collect any rents or the proceeds
of any of the Leases or Intangibles more than thirty (30) days before the same shall be due
and payable except as the Mortgagee may otherwise consent in writing, except for deposits
by tenants of the Premises to secure such tenant’s performance of its obligations under its

Lease,
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t.12. Utilities. Mortgagor will pay all utility charges incurred in connection with the
Colfateral promptly when due and maintain all utility services avaifable for use at the

Premises.

1.13. Coniract Maintenance: Other Agreements. Mortgagor will, for the benefit of
Mortgagee, tully and prompily keep, observe, perform and satisfy each obligation of
Mortgagor, condition, covenant, and restriction affecting the Premises or imposed on it under
any agreement berween Mortgagor and a third party relating to the Collateral or the Secured
Obligations, including without limitation any contract for construction and any architect’s
agreement (herein collectively the "Third Party Agreements"), so that there will be no
default <inder such Third Party Agreements and so that the persons (other than Mortgagor)
obligated +iiereon shall be and remain at all times obligated to perform for the benefit of the
Mortgagee. Fszept as expressly contempiated in the Loan Agreement, Morigagor will not
permit to exisi-ary, condition, event or fact which could allow or serve as a basis or
justification for any such person to avoid such performance. Without the prior written
consent of Mortgagee, Mortgagor shall not make or permit any termination or amendment of
any Third Party Agreemeiat, uniess and until each of the following are satisfied:

(i) the termination or amendment of the Third Party Agreement would not
adversely affect the performance oy Mortgagor of its obligations and duties under any of the
Loan Documents; and

(i1) in the event a Third Paity Agreement is terminated prior to the complete
performance of the third party and such perforriance is required to complete the construction
of the Improvements or pay the amount due heveupder on the Maturity Date, Mortgagor will
enter into an agreement with another third party, upo: substantially similar terms and
conditions as the Third Party Agreement that had beer.<erminated.

Mortgagor shall keep, observe, perform and comply wib all covenants, conditions
and restrictions affecting the Premises and other instruments relaiing to or affecting the
Collateral, notwithstanding any default of a third party under the t2rms and provisions of any
Third Party Agreement.

1.14. Notify Mo i Default. Mortgagor shall notify Mortgage: 1 writing
within five (5) days after the date on which it becomes aware of or receives nctice of the

occurrence of any Event of Default or other event which, upon the giving of not.co or the
passage of time or both, would constitute an Event of Default hereunder or under any of the
other Loan Documents.

1.15. Nop Assignments: Future Leases. Mortgagor will not cause or permit (by
operation of law or otherwise) any Rents, Leases, or other contracts relating to the Premises
to be assigned, to any party other than Mortgagee without first obtaining the express written
consent of Mortgagee to any such assignment or permit any such assignment to occur by
operation of law. In addition, Mortgagor shall not cause or permit all or any portion of or
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interest in the Premises or the fmprovements to be leased {that word having the same
meaning for purposes hereof as it does in the law of landiord and tenant) directly or
indirectly to any person, except pursuant to written leases in the ordinary course of business.

[.16. Mortgagor To Comply With Leases. Mortgagor will, at its own cos and

expense:

(i) Faithfuily abide by, perform and discharge each and every obligation,
covenant and agreement under any leases of the Premises to be performed by the landlord

thereunder;
(i) Enforce ot secure the performance of each and every material obligation,

covenant, tondision and agreement of said leases by the tenants thereunder to be performed;

(ii2) Not borrow against, pledge or further assign any rentals due under said
leases; :

(iv) Nui permit the prepayment of any rents due under any lease for more than

thirty (30) days in advance-ues for more than the next accruing installment of rents, nor
anticipate, discount (other than front-end incentives such as rent abatement), compromise,

forgive or waive any such rents,

{v) Not waive, excuse, cundone or in any manner release or discharge any
tenants of or from the obligations, covenarits, conditions and agreements by said tenatts to be
performed under the leases without the exprens vrior written consent of Mortgagee:

{vi) Not permit any tenant to assign e sublet its interest in its lease unless
required to do so by the terms of the lease and then or!y if such assignment does not work to
relieve the tenant of any liability for payment of and performunce of its obligations under the
lease and only if the new tenant is of the same or better credirvorthiness as the prior tenant
and the terms of the new lease provide for the same or better use of the leased space;

(vii) Not terminate any lease or accept a surrender thereof or a discharge of
the tenant unless required to do so by the terms of its lease or unless the Mcrtgagor and
tenant or another equally financially responsible tenant shall have executed & new lease
effective upon such termination for the same term of years at a rental not less tiiai as
provided in the terminated lease and on terms no less favorable to the landlord than as in the

terminated fease:

(viii) Not consent to a subordination of the interest of any tenant to any party
other than Mortgagee and then only if specifically consented to by the Mortgagee; and

(ix) Not amend or modify any lease or alter the obligations of the parties
thereunder.
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1.17. Montgagee's Right to Perform Under Leases. Should the Mortgagor fail to

perform, comply with or discharge any obligations of Mortgagor under any lease or should
the Morigagee become aware of or be notified by any tenant under any lease of a failyre on
the part of Morigagor tn so perform. comply with or discharge its obligations under said
lease, Mortgagee may, but shall not be obligated to, and without further demand upon the
Mortgagor, and without waiving or releasing Mortgagor from any obligation in this
Mortgage contained, remedy such failure, and the Mortgagor agrees 1o repay upon demand
all sums incurred by the Mortgagee in remedying any such failure together with interest at
the Interest Rate. All such sums, together with interest at the Interest Rate shall become so
much additional Secured Obligations but no such advance shall be deemed to relieve the
Mortgager from any default hereunder.

1.18. Agsignment of Rents [eases and Profits. The Mortgagor does hereby selt,
assign, and transfer unio Mortgagee all of the Rents, Leases and profits from the Premises, it

being the intention ol this Mortgage to establish an absolute transfer and assignment of all
such Rents, Leases and procdis from and on the Premises unto the Mortgagee and the
Mortgagor does hereby appoin: irisvocably the Mortgagee its true and lawful attorney in its
name and stead, which appointmet)is coupled with an interest, to collect all of said rents
and profits; provided, Mongagee gran’s the Mortgagor the privilege to collect and retain
such rents, income, and profits uniess and untit an Event of Default exists under this

h Mortgage. Upon the occurrence of an Event of Default, and whether before or after the

£ institution of legal proceedings to foreclose the .isn hereof or before or after sale of the

f ," Premises or during any period of redemption, the Mortgagee, without regard 10 waste,
|

5

adequacy of the security or solvency of the Mortgago:, may revoke the privilege granted
Mortgagor hereunder to collect the rents, issues and protits of the Premises, and may, at its
option, without notice:

(i} in person or by agent, with or without taking possession of or entering the
Premises, with or without bringing any action or proceeding, give, or-tequire Mortgagor to
give, notice to any or ail tenants under any lease authorizing and directing-the tenant to pay
it such rents and profits to Mortgagee; coilect all of the rents, issues and profiis;-enforce the
: payment thereof and exercise all of the rights of the landlord under any lease ard 2ll of the
rights of Mortgagee hereunder; enter upon, take possession of, manage and opcraie said

f and do any acts which the Mortgagee deems proper to protect the security hereof with or
without taking possession of said Premises; and

(ii) apply for the appointment of a receiver in accordance with the statutes and
law made and provided for, which receivership Mortgagor hereby consents to, which

% receiver shall collect the rents, profits and ail other incotme of any kind, manage the Premises
: $0 as to prevent waste, execute leases within or beyond the period of receivership, and apply
the rents, protits and income in the following order:

19

Premises, or any part thereof; cancel, enforce or modify any leases, and fix or medify rents, -
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(a) (o payment of all reasonable fees of any receiver appointed hereunder:

(b) to application of tenant’s security deposits;

(¢) 1o payment when due of prior ar current real estate 1axes or special
assessments with respect to the Premises or, if the Mortgage so requires, to the periodic
escrow for payment of the taxes or special assessments when due;

(d) 1o payment when due of premiums for insurance of the type required by the
Mortgage or, if the Mortgage so requires, to the periodic escrow for the payment of

premiurs then due;

(e) ) to payment of all expenses for normal mairienance of the Premises;

(i il reezived prior to a foreclosure sale, such amounts shall be paid to the
Mortgagee and depcsiced with Morigagee for application as provided for therein; provided, if
the Premises shall be foreslosed and sold pursuant to a foreclosure sale, then during the

period of redemption froiw such foreclosure sale:

(1)  If the Mortganee is the purchaser at the foreclosure sale, the rents shall
be paid to the Mortgagee to be appiied 10 the extent of any deficiency remaining after the
sale, the balance to be retained by the Morteagee, and if the Premises be redeemed by the
Mortgagor or any other party entitled to sedecm; to be applied as a credit against the
redemption price provided, if the Premises ot be redeemed, any remaining excess renis are

to be paid to the Mortgagee whether or not a deficiancy exists;

(2)  1f the Mortgagee is not the purcraser at the foreclosure sale, the rents
shall be paid to the Mortgagee to be applied to the exten( of any deficiency remaining after
the sale. and the balance, if any, shall be paid to the purchaszcs to be applied as a credit
against the redemption price, provided, if the Premises not be rédeemed, any remaining

excess rents shall be paid to the purchasers.

The entering upon and taking possession of the Premises, the collection of such rents and
profits and the application thereof as aforesaid shall not cure or waive anydeseults under this
Mortgage nor in any way operate to prevent the Mortgagee from pursuing any other remedy
which it may now or hereafter have under the terms of this Mortgage nor shall ik any way
be deemed to constitute the Mortgagee a mortgagee-in-possession. The rights and powers of
the Mortgagee hereunder shall remain in full force and effect both prior to and after any
foreclosure of the Mortgage and any sale pursuant thereto and until expiration of the period
of redemption from said sale, regardless of whether a deficiency remains from said sale. The
purchaser at any foreclosure sale, including the Mortgagee, shail have the right, at any time
and without limitation, to advance money to any receiver appointed hereunder to pay any
part or all of the items which the receiver would otherwise be authorized to pay if cash were
available from the Premises and the sum so advanced, with interest at the [nterest Rate, shall
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be a part of the sum required to be paid to redeem from any foreclosure sale. The rights
hereunder shall in no way be dependent upon and shall apply without regard to whether the
Premises are in danger of being lost, materially injured or damaged or whether the Premises
are adequare 1o discharge the Secured Obligations. The rights contained herein are in addition

to and shall be cumulative with the rights given in any separate instrument, if any, assigning
any leases, rents and profits of the Premises and shal) not amend or modify the rights in any

such separate agreement.

1.19. Maintenance of Existence. The Mortgagor will do all things necessary to

preserve and keep in full force and effect its existence, franchises, rights and privileges
under the iaws of the state of its incorporation, or formation, as the case may be, and will
comply witk all regulations, rules, ordinances, statutes, orders and decrees of any
governmental quraority or court applicable to the Mortgagor or to the Premises or any part
thereof. Mortgagar shall not liquidate, terminate, consolidate, merge or voluntarily dissolve.

1.20,  Mortgagee s Performance. If Mortgagor or other parties to the Loan
Agreement) for the benefi-0f Mortgagee fails to pay or perform any of its obligations herein

comained (including payment ¢t expenses of foreclosure and court costs) and ail applicable
grace or cure periods have expired, Mortgagee may (but need not), as agent or atorney-in-
fact of Mortgagor, make any paymeat o perform (or cause to be performed) any obligation
of Mortgagor or other person hereunder, in any form and manner deemed expedient by
Morigagee, and any amount so paid or exjenaed (plus reasonable compensation to
Mortgagee for its out-of-pocket and other experies for each matter for which it acts under
this Mortgage), with interest thereon at the Intevesc Rate, shall be added to the principal debt
hereby secured and shall be repaid to Mortgagee wipis five (5) days after notice thereof. By
way of illustration and not in limitation of the foregeizig, Mortgagee may (but need not) do
all or any of the following: make payments of principal o interest or other amounts on any
lien, encumbrance or charge on any of the Collateral; make (epairs; collect rents; prosecute
collection of the Collateral or proceeds thereof, purchase, dischasgrz, compromise or settle
any tax lien or any other lien, encumbrance, suit, proceeding, title or claim thereof; contest
any tax or assessment; and redeem from any tax sale or forfeiture aficcting the Premises. In
making any payment or securing any performance relating to any obligation of Mortgagor
hereunder, Morigagee shall (as long as it acts in good faith) be the sole judge of the legality,
vaiidity and amount of any lien or encumbrance and of all other matters necessary o be
determined in satisfaction thereof, No such action of Mortgagee shall ever be constaered as a
walver of any right accruing to it on account of the occurrence of any matter which

constitutes an Event of Default.

1.21. Subrogation. To the extent that Mortgagee, on or after the date hereof, pays
any sum under any provision of law or any instrument or document creating any lien or other

intetest prior or superior to the lien of this Mortgage, or Mortgagor or any other person pays
any such sum with the proceeds of the loan secured hereby, Morigagee shall have and be
entitled to a lien or other interest on the Collateral equal in priority to the lien or other
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interest discharged and Morigagee shall be subrogated to. and receive and enjoy all rights
and liens possessed, held or enjoyed by, the holder of such lien, which shall remain in
existence and benefit Morigagee in securing the Secured Obligations,

Il. DEFAULT

Each of the following shall constitute an event of default ("Event of Defauit”) hereunder
(including, it Mortgagor consists of more than one person or entity, the occurrence of any of
such events with respect to any one or more of such persons or entities):

2.1, Payment: Performance.

(i) Failure 10 make any payment of principal, interest, fees or any other
amoum due xadzr the Note or this Mortgage after the due date thereof; or

(ii) festrre to pay any of the other Secured Obligations, when and as the same
shall become due and pavable, whether at maturity or by acceleration or otherwise within the
due date thereof: or

(iiiy except as specifivally set forth in any other provision of this Article If.,
default in the timely and proper percormance of any of the covenants or agreements of
Mortgagor contained herein, and the continuation of such failure for fifteen (15) days after
written notice thereof is given to Mortgagor by Mongagee; ot

(iv) default in the full and timely rérformance of any of the covenants or
agreements of Mortgagor, any guarantor or any on< r; more of them, as applicable,
coniained in the Note, any guaranty or in any of the rthier Loan Documents, provided that to
the extent (if any) that such other document or instrumen. provides a grace or cure period
with respect to such defauit, the same grace or cure period, s only such period, shall apply
with respect thereto under this Mortgage; or

(v} default in the performance of any covenant or agreement set forth in
Sections 1.4, or 1.9 herein,

2.2, Receiver Suspension Atachment. The appointment, pursuant to an order of a
court of competent jurisdiction, of a trustee, receiver or liquidator of the Collate:al or any
part thereof, or of Mortgagor, or any termination or voiuntary suspension of the transaction
of business of Mortgagor, or any attachment, execution or other judicial seizure of all or any
substantial portion of Mortgager's assets which attachment, execution or seizure is not
discharged within, sixty (60) days.

2.3.  Miscellaneous. If Mortgagor is other than a natural person or persons, without
the prior writien consent of Mortgagee in each case, (a) the dissolution or termination of
existence of Mortgagor, voluntariiy or involuntarily; or (b) the amendment or modification in
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any material respect of Mortgagor's articles or agreement of partnership or its corporate
resolutions relating to this wransaction or its articles of incorporation or bylaws.

2.4.  Tax on Mortgagee. The imposition of a tax, other than a state or federal
income tax. on or payable by Mortgagee by reason of its ownership of the Note, or this

Mortgage, and Mortgagor not prompily paying said tax, or it being illegal for Mortgagor 10
pay said tax.

2,5. Representations and Warranties. Any representation, warranty, or disclosure

made to Mortgagee by Mortgagor or any guarantor in connection with or as an inducement

.to the meking of the loan evidenced by the Note this Mortgage or any of the other Loan
Documenis - proving to be false or misieading in any material respect as of the time the same
was made, whather or not any such representation or disclosure appears as part of this

Mortgage.
2.6.  Mater'al Destruction of Premises. The Premises or any material part thereof is

damaged or destroyed by fire or other casualty and the loss is not adequately covered by
insurance actually collected ri”in the process of collection, and Mortgagor fails to deposit or
to cause io be deposited with t'ie Mortgagee the full amount of the deficiency in cash within

ten (10) days of the Morigagee s wiitten request therefor.

2.7.  Condemnation/Eminent i omain. Proceedings are formally commenced by any
public or quasi-public body to acquire the ianc, the Premises or any interest in or any part of

any of them by condemnation, eminent domain or any similar power or autherity, and such
proceeding are not dismissed within sixty (60) Cays.of their being instituted, unless in the
Mortgagee’s opinion such acquisition would not mazérially interfere with the intended uses of

the Premises.

2.8.  Mechanics Liens. Any lien or notice of lien of ny kind whatsoever (whether
for the performance of work or services or the supplying of matcriais or other things, or in
the nature of a judgment iien or lien for taxes, or otherwise) is filed or served against the
Premises or any part thereof or is received by the Mortgagee, and remiains unsatisfied,
uninsured by the title insurer or unbonded to the Mortgagee's satisfaction for 2 period of
thirty (30) days after the Mortgagor receives notice thereof, provided that Kieitgagor shall
have the right to contest such lien in accordance with the terms of Section 1.1C. of this

Mortgage.

‘ 2.9. Creditor's Righis. The Mortgagor or any guarantor or the indebtedness shall
fail to pay its debts, make an assignment for the benefit of its creditors. or shall commit an

act of bankrupicy, or shall admit in writing its inability to pay its debts as they become due,
or shall seek a composition, readjustment, arrangement, liquidation, dissolution or insolvency
proceeding under any present or future statute or law, or shall file a petition under any
chapier of the Federal Bankruptcy Code or any similar law, state or federal, now or hereafter
existing, or shail become “insolvent” as that term is generally defined under the Federal

23

56
:

e

GG




UNOFFICIAL COPY




R R e At oty -
et R A2 RS S e T

N T - .
e e e S W ok Ty T

M *
e e T Tl | 7 rmomen

A

LR e gk

e

Y

e e b At b W o T m e,

N i N AT T

v B e Ay

-

T T T T i i e ey

UNOFFICIAL COPY

Bankruptcy Code, or shall in any involuntary bankruptcy case commenced against it file an
answer admitting insolvency or inability to pay its debts as they become due, or shall fail to
obuin a dismissal of such case within sixty (60) days after its commencement or convert the
case from one chapter of the Federal Bankruptcy Code to another chapter, or be the subject
of an order for relief in such bankrupicy case, or be adjudged a bankrupt or insolvent, or
shall have a custodian. trustee or receiver appoint for, or have any court take jurisdiction of
its property, or any part hereof, in any proceeding for the purpose of reorganization,
arrangement, dissolution or liquidation, and such custodian, trustee, liquidator or receiver
shal] not be discharged, or such jurisdiction shall not be relinquished. vacated or stayed

within sixty (60} days of the appointment.

lli. REMEDIES

3.1. ~ Aeleration. Upon the occurrence of any Event of Default, the entire
indebtedness evidences by Note and all other Secured QObligations, together with interest
thereon at the rate app'icable after maturity as provided in the Note, shall, at the option of
Mortgagee, notwithstandiig ary provisions thereof and without presentment, demand, protest
or notice of any kind to Moctgagor or to any other person become and be immediately due

and payable.

3.2, Remedies Cumulative.-1¥: remedy or right of Mortgagee hereunder or under
the Note or any of the other Loan Documeric or otherwise, or available under applicable

law, shall be exclusive of any other right or.remedy, but each such remedy or right shall be
in addition to every other remedy or right now ei hereafter existing under any such
document or under applicable law. No delay in tiie exercise of, or omission to exercise, any
remedy or right accruing on any Event of Defauli shal! impair any such remedy or right or
be construed to be a waiver of any such Event of Detault 5ian acquiescence therein, nor
shall it affect any subsequent Event of Default of the same or-a different nature. Every such
remedy or right may be exercised concurrently or independeriiy, and when and as often as
may be deemned expedient by Mortgagee. All obligations of Mortgagor, and all rights,
powers and remedies of Mortgagee, expressed herein shall be in mediation 10, and not in
limitation of, those provided by law or in the Note or any other Loan Dzcements or any
other written agreement or instrument relating to any of the Secured Obiisations or any

security therefor.

3.3. Possessi f Premises. i Noic. To the

extent permitted by law, Mortgagor hereby waives all right to the possession, income, and
Rents of the Premises from and after the occurrence of any Event of Default, and Mortgagee
is hereby expressly authorized and empowered, at and following any such occurrence, to
enter into and upon and take possession of the Premises or any part thereof, to complete any
construction or repairs in progress thereon at the expense of Mortgagor, 10 lease the same, to
collect and receive all Rents and to apply the same, less the necessary or appropriate
expenses of collection thereof, either for the care, operation and preservation of the Premises
or, at ihe election of Mortgagee in its sole discretion, to a reduction of such of the Secured
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Obligations in such order as Mortgagee may elect. Morigagee, in addition to the rights
provided under the Note and any of the other Loan Documents is also hereby granted full
and compleie authority to enter upon the Premises, empley watchmen to prowect the Goods
and Improvements from depredation or injury and to preserve and protect the Collateral, and
to continue any and all outstanding contracts for the erection, completion or repair of
improvements to the Premises, to make and enter into any contracts and obligations wherever
necessary in its own name, and 1o pay and discharge all debts, obligations and habilities
incurred thereby, all at the expense of Mortgagor. All such expenditures by Mortgagee shall
be Secured Obligations hereunder. Upon the occurrence of any Event of Default, Mortgagee
may also exercise any or all rights or remedies under the Note and any of the other Loan
Documeats

3.4, Foreclosure; Receiver. Upon the occurrence of any Event of Defaulit,
Mortgagee shall 2lco have the right immediately or at any time thereafter to foreclose this
Mortgage. Upon ihe {iling of any complaint for that purpose, the court in which such
complaint is filed may, »pon application of Morigagee or at any time thereafter, either before
ar after foreclosure sale, ~d without notice to Mortgagor or to any party claiming under
Mortgagor and without regazd to the solvency or insolvency at the time of such application of
any person then liable for the (raytaent of any of the Secured Obligations, without regard to
the then value of the Premises or (whether the same shall then be occupied, in whole or in
part, as a homestead, by the owner ©f the equity of redemption, and without regarding any
bond from the complainant in such proceedings, appoint 2 receiver for the benefit of
Mortgagee, with power to take possession, charge, and control of the Premises, to lease the
same, to keep the buildings thereon insured and in good repair, and to collect all Rents
during che pendency of such foreclosure suit, and; 'a case of foreclosure sale and a
deficiency, during any period of redemption.

The court may, from time to time, authorize said receiver to apply the net amounts
remaining in his hands, after deducting reasonable compensacizn for the receiver and his
counse] as allowed by the court, in payment (in whole or in party of any or all of the Secured
Obligations, including without limitation the foliowing, in such orcer of appfication as
Mortgagee may, in its sole and absolute discretion, elect: (i} amounts-due-upon the Note, (ii)
amounts due upon any decree entered in any suit foreclosing this Mortgage. (iii) costs and
expenses of foreclosure and litigation upon the Premises, (iv) insurance preiniuns, repairs,
taxes, special assessments, water charges and interest, penalties and costs, in connection with
the Premises, (v) any other lien or charge upon the Premises that may be or become superior
to the lien of this Mortgage, or of any decree foreclosing, the same and (vi) all moneys
advanced by Morigagee to cure or attempt to cure any default by Mortgagor in the
performance of any obligation or condition contained in any of the other Loan Documents or
this Mortgage or otherwise, to protect the security hereof provided herein, or in any of the
other Loan Documents. with interest on such advances at ihe interest rate applicable after
maturity under the Note. The excess of the proceeds of sale, if any, shall then be paid to
Mortgagor, upon request. '
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This Mortgage may be foreclosed ence against all, or successively against any portion
or portions, of the Premises. as Mortgagee may elect, until all of the Premises have been
foreclosed against and sold. As part of the foreclosure, Mortgagee in its discretion may, with
or without entry, personally or by autorney, sell to the highest bidder all or any part of the
Premises, and all right, title, interest, claim and demand therein, and the right of redemption
thereof, as an entirety, or in separate lots, as Mortgagee may elect, and in one sale or in any
number of separate sales held at one time or at any number of times, all in any manner and
upon such notice as provided by applicable law. Upon the completion of any such sale or
sales, Mortgagee shall transfer and deliver, or cause to be transferred and delivered, to the
purchaser or purchasers the property so sold, in the manner and form as provided by
appliczile law, and Mortgagee is hereby irrevocably appointed the true and lawful attorney-
in-fact of Marigagor, in its name and stead, to make all necessary transfers of property thus
sold, and for tiiar purpose Mortgagee may execute and deliver, for and in the name of
Mortgagor, all Teozssary instruments of assignment and transfer, Mortgagor hereby ratifying
and confirming alltha: said attorney-in-tact shall lawfully do by virtue hereof.

[n the case of any sale o the Premises pursuant to any judgement or decree of any court at
public auction or otherwise. Maitgagee may become the purchaser, and for the purpose of
making settlement for or payment of the purchase price, shall be entitled to deliver over and
use the Note and any claims for thc aebt in order that there may be credited as paid on the
ptirchase price the amount of the debi n case of any foreclosure of this Mortgage (or the
commencement of or preparation theretor) i any court, all expenses of every kind paid or
incurred by Mortgagee for the enforcemeni;: protection or collection of this security,
including court costs, attorneys’ fees, stenograpliers’ fees, costs of advertising, and costs of
title insurance and any other documentary evidenice of title, shall be paid by Mortgagor.

3.5 _Remedies for Leases and Rents. M any Evonrof Default shall occur, then,

whether before or after institution of legal proceedings to forzclose the lien of this Mortgage
or before or after the sale thereunder, Mortgagee shail be entiticd, in its discretion, to do all

or any of the following:

(i) enter and take actual possession of the Premises, the Rents, the Lz=ases and other
Collateral relating thereto or any part thereof persenally, or by its agents or-aorneys, and

exclude Mortgagor therefrom;

(i) enter upon and take and maintain possession of all of the decuments, books,
records, papers and accounts of Mortgagor relating thereto;

(ii) as attorney-in-fact or agent of Mortgagor, or in its own name as morigagee and
under the powers herein granted, hold, operate, manage and control the Premises, the Renis,
the Leases and other Collateral relating thereto and conduct the business, if any, thereof
(including entering into new leases of the Premises. or any part thereof, under such terms
and conditions as Mortgagee, in its sole and absolute discretion, may elect) either personally
or by its agems, contractors or nominees, with full power to use such measures, legal or
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equitable. as in its discretion or in the discretion of its successors or assigns may be deemed
proper or necessary to enforce the payment of the Rents, the Leases and other Collateral
relating thereto (including actions for the recovery of rent, actions in forcible detainer and

sections in distress of rent);

{iv) cancel or terminate any Lease or sublease for any cause or on any ground which
would entitle Mortgagor to cancel the same;

{v) elect to disaffirm any Lease or sublease made subsequent hereto or subordinated 10
the lien hereof;

(vi}.make all necessary or proper repairs, decoration, renewals, replacements,
alterations, additions, betterments and improvements to the Premises that, in its reasonable

discretion, muy Leem appropriate;

(vii) insure and reinsure the Collateral for all risks incidental to Mortgagee’s
possession operation and management thereof; and

(viii) receive all such Rent: and proceeds, and perform such other acts in connection
with the management and operatisn)of the Collateral, as Mortgagee in it sole discretion may

deem necessary or desirable.

Morigagor hereby granting Mortgagee ful! power and authority to exercise each and every
one of the rights, privileges and powers contunzd herein at any and all times after any Event
of Default without notice to Mortgagor or any oth¢r person, Morigagee, in the exercise of
the rights and powers conferred upon it hereby, sneitiiave full power 10 use and apply the
Rents to the payment of or on account of the follewinz; in such order as it may, in its sole
and absolute discretion, determine: (a) to the payment of the operating expenses of the
Premises, including the cost of management and leasing therénd (which shall include
reasonable compensation to Mortgagee and its agents or contractors, if management be
delegated to agents or contractors, and it shail also include lease commissions and other
compensation and expenses of seeking and procuring tenants and entering into Leases),
established claims for damages, if any, and premiums on insurance here nabove authorized;
(b) to the payment of taxes, charges and special assessments, the costs of ali rcpairs,
decorating, renewals, replacements, alterations, additions, betterments and imp ovements of
the Coliateral, including the cost from time to time of installing, replacing or repairing the
Collateral, and of placing the Cotlateral in such condition as will, in the judgment of
Mortgagee, make it readily rentable; (¢) to the payment of anry Secured Obligations; and (d)
to the payment of any other cost or expense required or permitted hereunder, including
sithout limitation those expenses set forth in subsections 3.4(i) through (vi) hereof.

The entering upon and taking possession of the Premises, or any part thereof, and the
collection of any Rents and the application thereof as aforesaid shall not cure or waive any
default theretofore or thereafter occurring or affect any notice or defauit hereunder or
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invalidate any act done pursuant to any such default or notice, and, notwithstanding
continuance in possession of the Premises or any part thereof by Mortgagee or a receiver,
and the collection, receipt and application of the Rents, Mortgagee shall be entitled to
exercisc every right provided for in this Mortgage or by law or in equity upon or after the

occurtence of an Event of Default. Any of the actions referred to in this Section 3.5 may be
taken by Mortgagee irrespective of and without regard to the adequacy of the security for the

indebtedness hereby secured,

3.6. Personal Propenty. Whenever there exists an Event of Defaul hereunder,
Morigagee may exetcise from time to time any rights, powers and remedies available to it
under aprlicable law and as may be provided in this Mortgage, the Note and the other Loan
Docurienis upon default in the payment of any indebtedness. Mortgagor shall, promptly upon
request by Mortgagee, assembie the Coilateral and make it available to Mortgagee at such
place or piaces, reasonably convenient for both Mortgagee and Mortgagor, as Mortgagee
shall designate. Any. notification required by law of intended disposition by Mortgagor of any
of the Collateral sha'} ve deemed reasonably and properly given if given at least ten {10)
days before such disposition. Without limiting the foregoing, whenever there exists an Event
of Default hereunder, Mcrtg gee may, with respect to so much of the Collateral as is
personal property under applicadie, law, to the fullest extent permitted by applicable law,
without further notice, advettisement, hearing or process of law of any kind: (i) notify any
person obligated on the Collateral w parform directly for Mortgagee its obligations
thereunder, (i) enforce collection of aiy of the Collateral by suit or otherwise, and
surrender. release or exchange all or any part thereof or compromise or extend or renew for
any period (whether or not longer than the original period) any obligations of any nature of
any party with respect thereto, (iii) endorse any chacks, drafts or other writings in the name
of Mortgagor to allow coliectior: of the Callateral, {iv) take contro} of any proceeds of the
Coliateral, (v) enter upon any premises where any of thc Collateral may be located and take
passession of and remove such Collateral, (vi) sell any or/all of the Collateral, free of all
rights and claims of Mortgagor therein and thereto, at any puolic or private sale, and (vii)
bid for and purchase any or all of the Collaterai at any such sale.“Any proceeds of any
disposition by Mortgagee of any of the Coilateral may be applied iy Mortgagee 10 the
payment of expenses in connection with the Collateral, including reasonable attorneys’ fees
and legal expenses, and any balance of such proceeds shall be applied by Mortgagee toward
the payment of such of the Secured Obligations and in such order of applicatioa as
Morigagee may from time to time Mortgagee may exercise from time (o time ay rights and
remedies available to it under the Uniform Commercial Code or other applicable datv as in
effect from time 1o time or atherwise available to it under applicable law. Mortgagor hereby
expressly waives presentment, demand, notice of dishonor, protest and notice of protest in
connection with the Note and, to the fullest extent permitted by applicable law, any and all
other notices, demands. advertisements hearings or process of law in connection with the
exercise by Morigagee of any of its rights and remedies -hereunder. Mortgagor hereby
constitutes Mortgagee its attorney-in-fact with full power of substitution to take possession of
the Collateral upon any Event of Defauli and, as Mortgagee in its sole discretion deems
necessary or proper, to execute and deliver all instruments required by Mortgagee to
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accomplish the disposition of the Collateral; this power of attorney is a power coupled with
an interest and is irrevocable while any of the Secured Obligations are outstanding.

3.7. No Liability on Mortgagee. Notwithstanding anything contained herein,

Mortgagee shail not be obligated to perform or discharge, and does not hereby undertake to
perform or discharge, any obligation. duty or liability of Mortgagor and Mortgagor shall and
does hereby agree to indemnify against and hold Mortgagee harmiess of and from: any and
all liabilities, losses or damages which Mortgagee may incur or pay under or with respect o
any of the Collateral or under or by reason of its exercise of rights hereunder and any and all
claims and demands whatsoever which may be asserted against it by reason of any alleged
obligations-or undertakings on its part to perform or discharge any of the terms, covenants or
agreements contained in any of the Collateral or in any of the contracts, documents or
instruments evidencing or creating any of the Collateral, unless such liability, claim, cost or
demand is causzd solely by Morigagee's willful misconduct. Mortgagee shall not have
responsibility for the control, care, management or repair of the Premises or be responsible
or liable for any neglizerce in the management, operation, upkeep, repair or control of the
Premises resulting in juss, iniury or death to any tenant, licensee, employee, stranger or
other person. No liability shai’ e enforced or asserted against Mortgagee in its exercise of
the powers herein granced to it, 4na Mortgagor expressly waives and releases any such
liability. Should Morigagee incur any such liability, loss or damage under any of the Leases
or under or by reason hereof, or in tre efense of any claims or demands, Mortgagor agrees
to reimburse Mortgages immediately upoi demand for the full amount thereof, including

costs, expenses and reasonable attorneys’ fe:s.

3.8 Accounts. Upon the occurrence of auv Event of Default Mortgagee shall, to
the fullest extent permitted by law, be entitled to approyriate and apply on the payment of the
Secured Obiigations (whether or not due and in any ordzr of priority as may be selected by
Mortgagee in its sole and absolute discretion), any and all Zccounts and monies held in
possession of Mortgagee for the benefit of Mortgagor.

V. GENERAL

4.1, Permitted Acts. Mortgagor agrees that, without affecting or diniinishing in any
way the liability of Mortgagor or any other person (except any person expressly released in
writing by Mortgagee) for the payment or performance of any of the Secured Otiigations or
for the performance of any obligation contained herein or affecting the lien hereof wwon the
Collatera) or any part thereof, Mortgagee may at any time and from time to time, without
notice to or the consent of any person release any person liable for the payment or
performance of any of the Secured Obligations; extend the time for, or agree to alter the
terms of payment of, any indebtedness under the Note or any of the Secured Obligations;
modify or waive any obligation; subordinate, modiiy or otherwise deal with the lien hereof:
accept additional security of any kind; release any Collateral or other property securing any
or all of the Secured Obligations; make releases of any portion of the Premises; consent to

the making of any map or plat of the Premises; consent to the creation of a condominium
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regime on all or any part of the Premises or the submission of all or any part of the Premises
to the provisions of any condominium act or any similar provisions of law of the state where
the Premises are located, or to the creation of any easemerts on the Premises or of any

covenants restricting the use or occupancy thereof; or exercise or refrain from exercising, or
waive, any right Mortgagee may have hereunder or undet any of the other Loan Documents.

4.2. Legal Expenses. Mortgagor agrees to indemnify Mortgagee, and hold
Mortgagee harmiess, from and against ai! loss, damage and expense, including (without

limitation) reasonable attorneys’ fees (including those of in-house counsel), incurred in
connection with any suit or proceeding in or to which Mortgagee may pay or incur in
connectizn with any suit or proceeding in or to which Mortgagee may be made or become a
party, whic suit or proceeding does or may affect all or any portion of the Collateral or the
value, use ¢r nperation thereof or this Mortgage or the validity, enforceability, lien or
priority heresi o of any of the Secured Obligations or indebtedness secured hereby.

4.3. Loan Decwments. Mortgagor covenants that it will timely and fully perform
and satisfy ail the terms, covenants and conditions of any and all Loan Documents under

which it is obligated.

4.4, Security Agreement: Fixwi€ Filing. This Mortgage, to the extent that it conveys or

otherwise deals with personal property or with items of personal property which are or may
become fixtures r shall also be construed as a security agreement under the Uniform
Commercial Code as in effect in the state ‘n which the Premises are located, and this
Mortgage constitutes a financing statement filed'as a fixture filing in the Official Records of
the County Recorder of the County in which th¢ Pramises are jocated with respect to any and
alt fixtures inciuded within the term "Collateral" as‘vizd herein and with respect to any
Goods or other personal property that may now be or creafter become such fixtures.

4.4.1 Notices. Any and all notices given in connectico-with this document shall be
deemed adequately given only if in writing and addressed to tiic party for whom such notices
are intended at the address set forth below. All notices shall be sen: bv personal delivery,
Federa! Express or other over-night messenger service, first class registered or certified mail,
postage prepaid, return receipt requested or by other means at least as fast and reliable as
first class mail, A written notice shall be deemed to have been given to the resivient party on
the earlier of (a) the date it shall be delivered to the address required by this cocument: (b)
the date delivery shall have been refused at the address required by this document; or (c)
with respect to notices sent by mail, the date as of which the postal service shall have
indicated such notice to be undeliverable at the address required by this document. Any and
all notices referred to in this document, or which either party desires to give to the other,

shall be addressed as follows:

American National Bank & Trust

If to Mortgagor:
Company of Chicago
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33 N. LaSalle Street
Chicago, L 60690

Castlebar Associates Limited Partnershiplll
Steven Golovan

John Laily

3433 N. Janssen

Chicago, 1L 60657

With a copy t0:

Kathryn A, Finn

Bell, Boyd & Lioyd

70 West Madison Street
Suite 3300

Chicago, IL 60602

if 1o Morteagee: Bank of Lincolnwood
4433 West Touhy Avenue
Lincolnwood, 1L 60646
Attn: Efizabeth A. Engle

With a copy to: Jeffrey R. Liebman
Bank of Lincolnwood
4433 W. Touhy Avenue
Lincolnwood, IL 60646

The above addresses may be changed by notice of sucl change, mailed as provided herein, 1o
the last address designated.

4.5. Successors: Mortgagor: Gender. All provisions hereof shall inure to and bind

the parties and their respective successors, vendees and assigns. e word "Mortgagor”
shall include all persons claiming under or through Mortgagor and all nersons liable for the
payment or performance of any of the Secured Obligations whether ¢r not such persons shall
have executed the Note or this Morigage. Wherever used, the singular numbzr shall include
the plural, the plurai the singular, and the use of any gender shall be appliciotc to all

genders.

4.6, Care by Mortgagee. Mortgagee shall be deemed to have exercised reasonable
care in the custody and preservation of any of the Collateral in its possession if it takes such

action for that purpose as Mortgagor requests in writing, but failure of Mortgagee to comply
with any such request shall not be deemed to be (or to be evidence of} a failure to exercise
reasonable care, and ro failure of Mortgagee to preserve or protect any rights with respect to
such Collateral against prior parties, or to do any act with respect to the preservation of such
Collateral not so requested by Mortgagor, shall be deemed a failure to exercise reasonable
care in the custody or preservation of such Collaieral.

EL
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4.7.  Application of Payments. Notwithstanding anything to the contrary contained
herein or in any other Loan Document, Mortgagee shall have the sole, exclusive and
unreviewable right unilaterally (and without natice to or the consent of any person) 10
allocate any and all payments which may be received by or tendered to Mortgagee made by
the Mortgagor or any other person {including, without limitation, any guarantor now or
hereafter existing) at any time or from time to time and which refate in any way to the sums
advanced under the Note, hereunder or any of the other Loan Documents in any order of
priority as Mortgagee. in its sole and exclusive discretion determines to: (i) the payment of
any costs and expenses incurred by Mortgagee to enforce any rights hereunder or under the
other Loan Documents or to preserve or protect the Property, (ii) accrued but unpaid
interest, nenaities and late payment fees, (iii) principal.

4.8. ( Representation by Counsel. Mortgagor hereby represents and warrants that
Mortgagor has been represented by competent counsel of its choice in the negotiation and

execution of this Mortpage, the Note and the other Loan Documents, and that Mortgagor has
read and understood (nis Morigage, the Note and the other Loan Documents and intends to

be bound hereby.

4.9. No_Oblation on Mo:1gagee. This Mortgage is intended only as security for the
Secured Obligations. Anything hiei€in to the contrary rotwithstanding, (i) Mortgagor shall be
and remain liable under and with reipec to the Collaterai to perform all of the obligations
assumed by it under or with respect to cach thereof, (i) Mortgagee shall have no obligation
or liability under or with respect to the Ccllateral by reason of or arising out of this
Morigage, and (iii) Mortgagee shall not be regired or obligated in any manrer to perform or
fulfill any of the obligations of Mortgagor under prirsuant 1o or with respect to any of the

Collateral.

4.10. Ng Waiver: Writing. No delay on the part‘of -Mortgagee in the exercise of
any right or remedy shall operate as a waiver thereof, and rosingle or partial exercise by
Morigagee of any right or remedy shall preclude other or furthier raercise thereof or the
exercise of any other right or remedy. The granting or withholding of consent by Mortgagee
to any transaction as required by the terms hereof shall not be deemed a wviver of the right
1o require consent to future or successive transactions.

4.11. Governing Law. The parties agree that the Federal or state couris i, Jllinois

~are a proper forum and shall be the only forum for the resolution of any and all ‘disputes of

any nature which may arise between the parties to this Mortgage. No party to this Morigage
shall aniempt to change venue from a court in Illinois to a court in any other jurisdiciion.
Whenever possible, each provision of this Mortgage shall be interpreted in such manner as to
be effective and valid under applicable law, but if any provision of this Mortgage shall be
prohibited by or invalid under applicable law, such provision shall be ineffective to the extent
of such prohibition or invalidity, without invalidating the remainder of such provision or the
remaining provisions of this Mortgage.

2
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4,12. Waiver. Mortgagor, on behalt of itself and all persons now or hereatter
interested in the Premises or the Collateral, to the fullest extent permitied by applicable law
hereby waives all rights under ail appraisement, homestead, moratorium, valuation,
exemption, stay, extension, and redemption statutes, laws or equities now or hereafier
existing, and hereby further waives the pleading of any statute of limitations as a defense 10
any and all Secured Obligations secured by this Mortgage, and Mortgagor agrees that no
defense, claim or right based on any thereof will be asserted, or may be enforced, in any
action enforcing or relating to this Mortgage or any of this Collateral. Without limiting the
generality of the preceding sentence, Mortgagor, on ils own behalf and on behalf of each and
every person acquiring any interest in or title to the Premises subsequent to the date of this
Mortgap=, hereby irrevocably waives any and alf rights of redemption from sale under any
order or-Zecree of foreclosure of this Mortgage or under any power contained herein or
under anj sais pursuant to any statute, order, decree or judgment of any court. Mortgagor,
for itself and Zo: all persons hereafter claiming through or under it or who may at any time
hereafter becomre. holders of liens junior to the lien of this Mortgage, hereby expressly
waives and releascs ai! rights to direct the order in which any of the Collateral shall be sold
in the event of any s=icor sales pursuant hereto and to have any of the Collateral and/or any
other property now or héreafter constituting security for any of the indebtedness secured
hereby marshalled upon ary foreclosure of this Mortgage or of any other security for any ot

said indebtedness.

4.13. No Merger. It being t\¢ desire and intention of the parties hereto that this
Morigage and the lien hereof do not mergs-in fee simple title to the Premises, it is hereby
understood and agreed thas should Mortgegee acquire an additional or other interests inorto
the Premises or the ownership thereof, then, upless a contrary intent is manifested by
Mortgagee as evidenced by an express statement 15 that effect in an appropriate document
duly recorded, this Mortgage and the tien hereof sqzl not merge in the fee simple title,
toward the end that this Mortgage may be foreclosed as if owned by a stranger to the fee

simple title.

4.14. Morigapee Not a Joint Venturer or Partner. Morigaior and Mortgagee
acknowledge and agree that in no event shall Morigagee be deemed o be a partner or joint

venturer with Mortgagor, Without limitation of the foregoing, Mortgages shall not be
deemed to be such a partner or joint venturer on account of its becoming 2 mortgagee in
possession or exercising any rights pursuant to this Mortgage or pursuant (o.any other
insirument or document evidencing or securing any of the Secured Obligations secured

nereby, or otherwise.

4.15. Time of Essence. Time is declared to be of the essence in this Morigage, the
Note, and any Loan Documepts and of every part hereof and thereof.

4.16. Construction Loan Agreement. Mortgagor has executed and delivered to and

with the Mortgagee the Loan Agreement in connection with the construction and erection of
certain improvements upon the Real Estate and the disbursement of alt or any part of the
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warranties, indemnities, representations, covenants, undertakings and agreements herein
made on the part of American National Bank and Trust Company of Chicago hereunder,
while in form purporting to be the warranties, indemnities, representations, covenants,
undertakings and agreements of American National Bank and Trust Company of Chicago are
nevertheless each and every one of them, made and intended not as personal warranties,
indemnities, representations, covenants, undertakings and agreements by American National
Bank and Trust Company of Chicago or for the purpose of or with the intention of binding
American National Bank and Trust Company of Chicago personally, and this instrument is
executed and delivered by American National Bank and Trust Company of Chicago not in its
own right, but solely in the exercise of the powers conferred upon it as wustee under Trust
agreemeit dated April 19, 1996, and known as trust number 121558-00; and that no personal
liability or-personal responsibility is assumed by nor shall at any time be asserted or
enforceable against American National Bank and Trust Company of Chicagc on account of
this instrument or-on account of any warranty, indemnity, representation, covenant,
undertaking or agrecment of American National Bank and Trust Company of Chicago in this
instrument contained, rithier expressed or implied, all such personal liability, if any, being
expressly waived and released by Mortgagee.

IN WITNESS WHEREOF, the undersigned have executed and delivered this Mortgage in
Chicago, Illinois on the day and yeac first above wrilten.

American National Bank and Trust
Company of Chicago, as Trusiee
aroresaid
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STATE OF ILLINOIS )

)
COUNTY OF COOK ) S8:

The undersigned a Notary Public within and for said County, in the State aforesaid
duly commissioned and acting, do hereby certify that on this __ daéff _0__9% D personally
appeared before meGREGORY S. KASPRZYK angpiCHAEL WHBFANerican National Bank
and Trust Company of Chicago ("Trustee"), to me personally well known and known 10 be
the person who signed the foregoing insrument, and who, being by me duly sworn, stated
and ackaov ledged that they are the SECOND VICE PRESIDENT and ASSISTANT
SECRETARY- of Trustee, and that they signed and delivered the said on behalf of said
Trustee, witi-auihority, as their and its free and voluntary act and deed for the uses and
purposes therein ientioned and set forth,

WITNESS my hand ::é,‘s;a,( uwgﬂ,ﬂqm i the day and year in this certificate
above writien i AL §EALY

j JENIFCR Y CHESSE
NOTARY PUBLIC STATE OF (LLINGIS

by Commission Expires 11101799
r ('

My commission expires: M‘

STATE OF ILLINOIS)
)
COUNTY OF COOK) S§:

I, a Notary Public within and for said County, in the Siwate
aforesaid, duly commissioned and acting, do hereby certify that on this
personaily appeared before me, , to me personally wZil-Xnown and
known to be the persons who signed the foregoing instrument, and who by me-duly sworn
did state that they signed and delivered the same as their free and voluntary act ard deed for
the uses and purposes therein mentioned and set forth.

WITNESS my hand and seal as such No and year in this certificate above writen,

Notary Public

My commission expires:







UNOFFICIAL COPY

Exhibit A

PARCEL 1: LOT 7 IN LEWIS’ SUBDIVISION OF LOT 25 IN SUB-BLOCK 5 OF BLOCK
13 IN SHEFFIELD'S ADDITION TO CHICAGQ IN THE WEST 1/2 OF SECTION 32,
TOWNSHIP 40 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN

COOK COUNTY, ILLINQIS.

PARCEL 2. LOT 10 /N LEWIS' SUBDIVISION OF LOT 25 IN SUB-BLOCK 5 OF

BLOCK 13 IN SHEFFIELD'S ADDITION TO CHICAGC IN THE WEST 1/2 OF
SECT!UN 32, TOWNSHIP 40 NORTH, RANGE 14, EAST OF THE THIRD PRINCIPAL

MERIDIAM, IN COOK CCUNTY, ILLINOIS.
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Commonly known-as: 2023-2025 N. Magnolia St., Chicago, IL
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PERMITTED EXCEPTIONS
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JOINDER

This Joindar is exscuted by Staven Golovan, John Latly, and Castlebar Associates Limited Partnership
Hl, the latter being the solv Beneficiary of American National Bank and Trust Company of Chicago,
as Trustee under Trust Agreement dated April 18, 1888, and known as Trust No. 121558-00, for
the purposa of jaining in that certain Mortgage, granted by Ametican National Bank and Trust
Company of Chicago, as Trustee under Trust Agreement dated April 18, 1898, and known as Trust -
No. 171568.00 in favor of Bank of Lincelnwood dated May 8, 1888, which is a lien on the property
common)y tnown as 2023-2025 N. Magnolia, Avenus, Chicago, lllinois. Al representations,
watranties, rovenants and agresments of Mortgagor under the terms of said Mortgage are hereby
made by Stever Selovan, John Lally and Castlebar Associatas Limited Partnership I, as if fully set
farth herein, for ths gurpose of binding Steven Goloven, John Lally and Castlebar Associates Limited
Partnership |1} personaliv.for the payment of all such liabilities and the perfarmance of ofl such
obligations, notwithstanding any exculpatory language set forth in the Mortgage limiting the liability
of American National Bank exd Trust Company, as Trustee under Trust Agreement dated April 19,
1998, and known as Trust No. 121458-00, theraunder, all suck representations, warranties,
covenants, undertakings and lisbility beina assumed by Steven Galovan, John Lally, and Castlebar
Assaciatas Limitpd’Partnership W), joimiv. ard severally, as if fully set forth herein.
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