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MORTGAGE, ASSIGNMENT OF RENTS AND LEASES,
SECURITY AGREEMENT 5HXD FIXTURE FINANCING STATEMENT

THIS MORTGAGE, ASSIGNMENT OF RENTS AND LEASES, SECURITY 0
- AGREEMENT AND FIXTURE FINANCING STATEMENT (this "Mortgage") is made as P
v of July 1, [997 by CORUS BANK. N.A., not persarally but as Trustee ("Trustee") under Trust )~

q Apu.mcm dated April 18, 1997 and known as Trust Mo 4269 with a mailing address of 2401 \ D)

9 3 North Halsted, Chicugo, [llinois 60614, Attention: Lan¢ Trust Department and VAN BUREN \
ASSOCIATES, an llinois general partnership, with @ maiiing address of 9700 West Brvn Mawr,

Y Rosemont, Ulinois 60018 ("Beneflclary”; Trustee and Benetleinry are sometimes hercinufter
collectively referred to as "Borvewer") to CORUS BANK, N.AC {"Lender"), with a mulling
dress of 4800 North Weslern Avenue, Chicago, Winols 60625 Autestion: Daniel V. Farkas,
and pertains to the real estate described in Exhibit "A" attached hereto areimade o part hereof
(the "Premises™).

[
RECITALS

A, Borrower has executed and delivered to Lender a Promissory Note of even date
herewith (logether with all renewals, amendments, supplements, restatements, extensions, and
moditications thereof and therete, the "Note"), wherein Borrower promises to pay to the order
of Lender the principal wnount of Two Million and No/100 Dollars ($2,000,000.00) in
repayment of o loan from Lender in Jike amount (the “Loan”), together with interest thereon,
as set forth in the Note, which Note is due and payable on or before the Maturity Date (as
defined in the Note), and
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B As sceurity for the repayment of the Loan, in addition to this Mortgage, certain
other loan documents have been exccuted and delivered to Lender (the Note, this Mortgage,
those certain Guaranty Agreements of even date herewith executed by David R. Kahnweiler,
Richard C. Berger, James F. DeRose, Raymond Cahaman David Zazove and Donald W,
Schaumberger, together with any other guarantors of the indebtedness secured hereby, whether
now or hereafter existing, are referred to collectively nerein as the "Guarantors”, that certain
Collateral Assignment of Beneficial Interest in Land Trust and Security Agreement of even date
herewith executed by Beneficiary and all other documents or instruments executed and/or
delivered as additional evidence of, or security for repayment of, the Loan, whether now or
hereafter existing, and all renewals, amendments, supplements, restatements, extensions, and
modifications thereof and thereto, are hereinafter sometimes collectively referred to as the "Loan
Documends .. The terms and provisions of the other Loan Documents are hereby incorporated
herein by this refarence.

C. Borrdwer has also executed and delivered to Lender a Second Promissory Note
(the "Second Note") of Sven date herewith, wherein Borrower promises to pay to the order of
Lender the principal ameunt of One Miltion Five Hundred Thousand Dollars ($1,500,000.00)
in repayment of a Joan in like 2waunt and secured by a Second Mortgage, Assignment of Rents
and Leases, Security Agreement aau Fixture Financing Statement on the Morgaged Property
(as that term is hereinafter definedy chezeinafter referred to as "Second Mortgage"); (the Second
Note, the Second Mortgage and all otier-documetits or instruments executed and/or delivered
as additional evidence of, or security for-epayment of said loan, whether now or hereafter
existing, and all rencwals, amendments, “supplements, restiements,  extensions, and
modifications thereof and thereto, are hereinaltse sometimes collectively referred to as the
"Junlor Loan Documents™);

0. In consideration of advances, credits and other financial accommodations
heretofore or hereinafter made to Borrower by Lender, Lendsr has required Borrower hereby
(o deliver, pledge, assign, transfer, mortgage and warrant to Levdst the Mortgaged Property (as
that term is hereinafter defined) as seeurity for repayment of the Lozn as well as any and all
other amounts owed to Lender under the terms of the Loan Documenis.

It

NOW, THEREFORE, to sceure the payment of the principal amount of the Note and
fnterest thereon and all fees and premivums, it any, thereon, and all other sums due thereunder
or advanced by Lender and all costs and expenses incurred by Lender in connection with any
of the Loan Documents (all such obligations and pryments are sometimes referred to herein as
the "indebtedness seenved heveby") and to secure the observance and performance of the
agreements contained herein and in the other Loan Documents, Borrower hereby GRANTS,
BARGAINS, CONVEYS, and MORTGAGES to Lender, its successors and assigns, forever
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all of Borrower's estate, right, title and interest, whether now or hereafter acquired, in and to
the Premises, together with the following described property, whether now or hereafter scquired
(the Premises, together with a security intetest in and a lien on the following described property
being hereinatter referred to collectively as the "Mortgaged Property”), all of which other
property is hereby pledged on a parity with the Premises and not secondarily:

(@) Al buildings and other improvements of every kind and description now
or herealter erected or placed thereon and all materials intended for construction,
reconstruction, alteration and repair of such improvements now or hereafter erected
thereon, all of which materials shall be deemed to be included within the Mortgaged
Property immediately upon the delivery thereof to the Premises;

(B All right, title and interest of Borrower, including, without limitation, any
afler-acquired title or reversion, in and to the beds of the ways, streets, avenues,
sidewalks anaotleys adjoining the Premises,

() Each-and all of the tenements, hereditaments, easements, appurtenances,
passages, walers, water sourses, riparian rights and any and all other rights, liberties and
privileges of the Premiscs or-dn uny way now or hereafter appertaining thereto, including
homestead and any other claim at law or in equity, as well as any after-acquired title.\
franchise or license and the reversions and remainders thereof;

(d} Al leases now or hereatizi-on or affecting the Premises, whether written
or oral, and all agreements for use ofthe. Premises, together with all rents, issues,
deposits, profits and other benefits now oy tiereafter arising from or in respect of the
Premises aceruing and to acerue from the Prevases and the avails thereof,

fe)  All fixtures and personal property now se-hereafter owned by Borrower
and attached to, contained in or used in connection with the Premises or the aforesaid
improvements thereon, inchuding, without limitation, any-end all air conditioners,
antennac, appliances, apparatus, awnings, basins, bathtubs, boilors, bookeases, cabinets,
arpets, coolers, cuttains, dehumidifiers, disposals, doors, dripes, dryers, ducts,
elevators, engines. equipment, escalators, fans, fittings, floor coverings, turnaces,
furnishings, furniture, hardware, heaters, humidifiers, incinerators, inveatary, lighting,
machinery, motors, ovens, pipes, plumbing, pumps, radiators, ranges, recreational
facilities, refrigerators, screens, security systems, shades, shelving, sinks, ‘eprinklers,
stoves, toilets, ventilators, wall coverings, washers, windows, window coverings; wiring
and all renewals or replacements thereof or articles in substitution therefor, whether or
not the same be attached to such improvements, it being agreed that all such property
owned by Borrower and placed on the Premises or used in connection with the operation
or maintenance thereot shall, so far as permitted by law, be deemed for the purpose of
this Mortgage to be part of the real estate constituting and located on the Premises and
covered by this Mortgage;

2.2028V26
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: () Al judgments, insurance proceeds, awards of damages and settlements

! which may result from any damage to all or any portion of the Premises and the other
Mortgaged Property, or any part thereot, or to any rights appurtenant thereto;

(#)  Allcompensation, nwards, damages, claims, rights of actions and proceeds
4 of or ot account of (i) any damage or tnking, pursuant to the power of eminent domain,
of the Premises and the other Mortgaged Property or any part thereof, (i) damage to all
or any portion of the Pretises and the other Mortgaged Property by reason of the taking,
pursuant to the power of eminent domain, of all or any portion of the Premises and the
other Mortgaged Propetty or of other property, or (iil) the alteration of the grade of any
street or highway on or about the Premises and the othet Morigaged Property or any part
thereed: and except as otherwise provided herein, Lender is hereby authorized to collect
and reesive said awards and proceeds and to give proper receipts and acquittances
therefor aad to apply the same toward the payment of the irdebledness and other sums
seeured ereoy;

(hy  AlSComteact rights, general intangibles, actions and rights in action,
imcluding. without lisitation, all rights to insurance proceeds and unearned premiums
arising from or relating to damage to the Premises or the other Mortgaged Property or
any part thereot;

(1) Al proceeds, prodects, replacements, additions, substitutions, renewals
and decessions of and to the Premises or the other Mortgaged Propenty,

M All huilding muterials and goedswhich are procured or to be procured for
use on er in conpection with the Mortgaged Fropariy, whether or not such materinls and
goods huve been delivered to the Premises;

0

(k) Al plans, specifications, architectural verdorings, drawings, licenses, ~]
permits, soil test reports, other reparts of examinations or andivses, contracts for services ’{;
to be rendered to Borrower, or otherwise in connection with the vertgaged Property und 7y
afl other property, contracts, reports, proposals, and other materiis now or hereafter €
existing in any way refating o the Premises or the other Mortgaged Property or :%

cunstruction ot additional iprovements thereto: and

(h The proceeds from any sale, transfer, pledge or other disposiion ol any
or all ot the foregoing deseribed Mortgaged Property,

To have and to hold the same wsto Lender and its successors and assigns forever, for the
purposes amd uses herein set forth together with all right to possession of the Premises after the
accurrence of any Default (as hereinafter defined in Paragraph 4.01 hereof) hereunder subject
only to the schedule of exceptions, if any, listed in the title insurance policy insuring Lender's
interest in the Premises (collectively, “Permitted Encumbrances"); the Borrower hereby
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RELEASING AND WAIVING all rights under and by virtue of the homestead exemption laws
of the state where the Premises are located.

TRUSTEE REPRESENTS, AND BENEFICIARY REPRESENTS, WARRANTS
AND COVENANTS, to Lender that Tmistee is lawfully seized of the Premises, that the same
is unencumbered except by the Permitted Encumbrances, if any, and that it has good right, full
power and lawful authority to convey and mortgage the same, and that Borrower will warrant
and forever defend said parcels and the quiet and peacefu! possession of the same against the
lawtul claims of all persons whomsoever,

If and. whei the principal amount of the Note and all interest as provided thereunder has
been paidy and Borrower has satisfied all obligations thereunder and under the other Loun
Documents, tnedathis Mortgage shall be relensed at the cost of Borrower, but otherwise shall
remain in full force and effect.

1

3.01  Pringipal und Interest. Sorrower shall pay or cause to be paid promptly when
due the principal and interest on the indebtaduess evidenced by the Note at the times at the rates
and in the manner provided in the Note, thisiMortgage and the other Loan Documents.  Any
amount nod paid when due heretnder shall accrue intierest at the Default Interest Rate {us defined
in the Note),

3,02 Property Texes. Subject to Section 3.03, Burrower shall pay immediately, when
first due and owing, all general taxes, special taxes, special assessments, water chorges, sewer
charges, and any other charges that may be asserted against the Moripaged Property or any part
thercot or interest therein, and furnish to Lender duplicate receipts fierefor within thirty (30)
days after payment thercof. Borrower may, in good faith and with reascnable diligence, contest
the validity or amount of any such taxes or ussessments, provided that:

() such contest shall have the effect of preventing the collecticn 4t the tax or
assessment so contested and the sale or forfeiture of the Mortgaged Property ot any parl
thereot or interest therein to satisty the same;

(b)  Horrower has notified Lender in writing of the intention of Borrower to
cortest the sihe hefore any tax or assessnient has been increased by any interest,
penalties or costs; and

(¢} Borrower has deposited with Lender, at such place as Lender muy from
tinee to time in writing designate, @ sum of money or other security acceptable to Lender
that is sufficient, in Lender's sole and absolute judgment, 1o pay in full such contested
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tux and assessment and all penalties and interest that might become due thereon, and shall
keep on deposit an amount sufficient, in Lender’s sole and absolute judgment, to pay in
full such contested tax and assessment, increasing such amount to cover additional
penalties and interest whenever, in Lender's sole and absolute judgment, such increase
15 advisable. Upon the consummation of such contest, and provided there is no existing
Default hereunder, any excess funds held by Lender shall be returned to Borrower.

In the event Borrower fails to prosecute such contest in good faith and with reasonable
diligence, Lender may, at its option, apply the monies and liquidate any securities deposited with
Lender in payment of, or on acceunt of, such taxes and assessments, or any portion thereof then
unpaid, including all penalties and interest thereon. 1f the amount of the money and any such
security sodeposited is insufficient for the payment in full of such taxes and assessments,
together withalt-penalties and interest thereon, Borrower shall immediately, upon demand, either
deposit with Lusie!<r a sum that, when added to such funds then on deposit, is sufficient to make
such payment in Tuitor, if Lender has applied funds en deposit on account of such taxes and
assessments, restore suels deposit to an amount satisfactory to Lender.  Provided no Default
exists hercunder, Lendersiall, if so requested in writing by Borrower, after fina: disposition of
such contest and upon Borrewer's. delivery to Lender of an official bilt for such taxes, apply the
money so deposited in full payment of such taxes and assessiments or that part thereof then
unpaid, together with all penalties and interest thereon, and any excess security shall be returned
to Borrower,

3.03  Tax Escrow. Borrower, to provide for the payment of real estate taxes and
assessments pertaining to the Premises, shall, simnitancously with Borrower’s monthly payments

of interest and principal to Lender, deposit mondisly with Lender one-twelfth (1/12th) of one
hundred percent (10G%) of the annual real estate 1axes a5 reasonably estimated by Lender from
time to time 10 such manner as Lender may prescribe soas to provide for the current year's real
estate tax obligation. 1f the amount estimated o pay suid taxes-iz not sufficient, Borrower shall
pay the difference within tive (8) days following Lender's demapd therefor.  Should Borrower
fail to deposit sutficient amounts with Lender to pay such obligatians, Lender may, but shall not
e obligated to, advance monies necessary to make up any deficiensy in order 1o pay such
obligations.  Any mouies so advanced by Lender shall become so much additional indebtedness
secured hereby and shall become immediately due and payable with interest <iue thereon at the
Detault Interest Rate. Lender is not obligated to inquire into the validity or aceuraty of the real
estate tax obligations before making payments of the same and nothing herein contzined shail
be construed as requiring Lender to advance other monies for said purpose nor shalt Lender
incur any personal linhility tor anything it may do or omit to de hereunder. It is agreed that ail
such payments made, at the option of Lender, shall be (1) held in trust by it without earnings for
the payment of the real estate tax obligations; (i) carried in a tux account {or the benefit of
Borrower and withdrawn by Lender to pay the real estate tax obligations; or (iii) credited to the
unpaid balunce of said indebtedness as received, provided that Lender advances upon this obliga-
Lion sums sufticient to pay said items as the same acerue and become payable, If such items are
beld in trust or carried in a tax account for Burrower, the same are hereby pledged together with
any other account ol Bosrower, or any Guarantor of the indebtedness hereby, held by Lender
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to further secure the indebtedness secured hereby, and any officer of Lender is authorized to
withdraw the same and apply said sums as atoresaid,

304 Payments by Lender. In the event of ¢ Defoult hereunder, Lender is hereby
authorized to make or advance, in the place and stead of Botrower, any payment relating to
taxes, assessments, waler and sewer churges, and other governmental charges, fines, impositions
or Jiens that may be asserted against the Mortgaged Property or any part thereof, and may do
so accarding to uny bill, statement or estimute procured [rom the appropriate public office
without inguiry into the accuracy thercof or into the validity of any tax, assessment, lien, sale,
forteiture of title or claim refating thereto.  In the event of a Default hereunder, Lender is
further authorized to make or advance, in the place and stead of Borrower, any payment relating
to any appueent or threntened adverse title, lien, statement of lien, encumbrance, claim, charge
or payment, 25 well as take any and alt actions which Lender deems necessary or appropriate
on Borrower's'heknll whenever, in Lender’s sole and absolute judgment and discretion, such
payments or acicusosuem necessary or desirable to protect the full security intended to be
created by this Mertgage In connection with any such advance, Lender is further authorized,
At its option, to obtain 4 costinwation report of title or title insurance policy prepared by a title
insurance company of Lended"s choosing.  All payments, costs and other expenses incurred by
Lender pursuant to this Paragraph 2.04, including without timitation reasonable attorneys® fees,
expenses and court coses, shall ccastimte additional indebiedness secured hereby and shall be
repayable by Borrower wpon demang with interest at the Default Interest Rute,

3.05  Insurance.

G0 Hazgrd. (1) Borrower agrees 10 muintain insurance against loss o
damage to the building and all improvements #ad betierments on the Mortgaged
Property ("Loss"), in an amount equal to at least tae sum of the principal amount
of the Note and the Second Note, The coverage stiall bsecuivalent or better than
the Causes of Loss - Special Form (CP1030) as published by the Insurance
Services Office ("ISO™) and shall be on a replacement cost, agreerd anount basis,
Borrower must pay promptly, when due, any premivm on susi-insurance.  All
such insurance policies and renewals thereof shall be written in companies having
a Best's rating of A- or better. All such policies and renewals thereof (or binders
evidencing the same) shall be delivered to Lender at least thirty (30) duys oafare
the expiration of the existing policies and shall have attached thereto a standard
mortgagee chinse entitling Lender to cotlect any and all proceeds payable unde:
such tnsurance.  The policy shall comtain a waiver of subrogation in favor of the
Lender. [f more than one policy is written insuring the Mortgaged Property, this
Separate policy must also include a standard mortgagee clause and waiver of
subrogation in favor of Lender. In the event of a change in ownership or of
oceupancy of the Mortgaged Property, or any portion thereof, Borrower shill
give immediate notice thereot to Lender. All poticies shall be prepaid for twelve
(12) months.
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(i Incase of any Loss, Borrower shall immediately give Lender and
the insurance companies that have insured against such risks, notice of such Loss
and Borrower is authorized, with Lender's prior written consent, which shall be
granted i Lender's reasonable discretion, to settle and adjust any claim under
insurance policies which insure against such risks.  Notwithstanding the
foregoing, in the event of a totul casualty or in the event of a Default, or event
or condition which with the giving of notice or the passage of time would
constitute a Default, shall have occurred hereunder or under any of the other
Loan Documents, Lender (or after entry of decrec of foreclosure, purchaser at the
sale, or the decree creditor, as the case may be) is, subject to the provisions
hereot, hereby authorized to either: (1) settle, adjust or compromise any claim
undzeiny insurance policies and Lender shall act in its sole and absolute
diseretiorwithout the consent of Borrower; or (2) allow Borrower to setile, adjust
or comprgatise any claims for Loss with the insurance company or companies on
the amount i0oe pid upon the Loss. In all cases Lender is authorized to collect
and receipt for snvsuch insuranee proceeds and the expenses incurred by Lender
in the adjustment s collection of fnsutance proceeds shall be such additional
indebtedness secured berrbye and shall be reimbursed to Lender upon demand with
interest thereon at the Détav!-Interest Rate or may be deducted by Lender from
said tnsuritnee proceeds prior to any other application thereof.

The insurance proceeds shall be wiede available to Borrower to repair and restore the
Martgaged Property i, and only if, all of the fsiiowing conditlons are satisficd:

(A) no Default, or event which wi the giving of notice or passage of titne
would constitute a Default, shaii kave vecurred hereunder or under any of
the other Loan Doguments;

the insurance proceeds shall, in Lender’ssobs and absolute judgment, be
sufficient to complete the repair and restoraticneof the buildings, structures
ang othe * improvements on the Premises to an arsaiestural and economic
unit of substantially the same character and the saimz value as existed
immediately prior to such casualty, or, if Lender shall aeizrmine, in its
sole and absolute diseretion, that the insurance proceeds-ieansufficient,
Borrower shall have deposited with Lender the amount of thietleficiency
in cash within fifteen (15) duys after Lender’s demand therefor;

afler such repair or restaration, the Mortgaged Property shall, in Lender's
reasonable judgment, adequately secure the outstanding balance of the
Loan;

any and all leases of the Premises remain in full force and effect;

the insurers do not deny liability to the insureds; and
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(F)  such Loss does not occur during the tast twelve (12) months of the term
of the Loan,

In all other cases, the insurance proceeds may, at the option of Lender, be applied in the
reduction of the indebtedness secured hereby, whether due or not, in such order as Lender shall
determine in its sole and absolute discretion, or be held by Lender and used to reimburse
Borrower for the cost of rebuilding or testoring buildings or improvements on the Premises.
Notwithstanding the foregoing, in the event of a prepayment by virtue of a Loss or
condemnation, there shall be due and payable to Lender at the time of prepayment the lesser of
the following: (i) a prepayment charge in accordance with Section 5 of the Note or (ii) the
amount due_and payable to Lender for the cost of breakage of any interest rate products
purchased “by-the Lender in connection with the Loan which breakage results from such
prepayment,

Notwithstandinyg, anything herein to the conteary, in case of any Loss after foreclosure
proceedings have beenipsiituted, all insurance proceeds shall, at Lender's option, be used to pay
the amount due in accordance with any decree of foreclosure that may be entered in any such
proceedings, und the bilance, 3¢ any, shall be paid to the owner of the cquity of redemption if
suid owner shatl then be entitled to-iie same, or as the court may otherwise direct. In case of
the foreclosure of this Mortgage, thecourt in its decree may provide that the mortgagee's clause
attached to cach of snid insttance poileres may be cancelled snd that the decree creditor may
cause 0 new loss clause to be attached w zach of said policies making the loss thereunder
puyable to said decree creditor, Any forecoswre decree may further provide that in case of uny
one or more redemptions made under said decier, each successive redemptor may cause the
preceding toss clause attached to cach insurance poicy to be cuncelled and a new loss clause to
be attached thereto, making the loss thereunder payabie’ 1o such redemptor. In the event of
foreclosure sale, Lender is hereby authorized, without the consent of Borrower, to assign any
and all insurance policies to the purchaser nt the sale, or to take suzh other steps us Lender may
deem advisable, to cause the interest of such purchaser to Le riotected by any of the suid
insurance policies,

Nothing contained in this Mortgage shall create any responsibility or 9bligation on Lender
W collect any amount owing on any insurance policy, to rebuild, repair or replace any damaged
or destroyed portion of the Mortgaged Property, or to perform any act hereunder

(iit) Upon Borrower's request, and provided all of the conditlons of the secona-preagraph
of Paragraph 3.08(w)(11) have been satisfied or upon Lender's election, to apply such insurance
proceeds toward repairing, testoring, and rebuilding such improvements, such Insurance
proceeds shall be e available therefor, by Lender, or such other depositary designated by
Lender, from time to time, to Borrower or ot Lender's option directly to contractors,
suh-contractors, materiad suppliers and other persons entitled to payment in accordance with and
subject (o such conditions to disbursement ns Lender may impose to ensure that the work is fully
completed in a good und worknanlike manner and paid for and that no liens or claims arlse by
reason thereof, provided that Lender is furnished with evidence reasonnbly satisfactory to Lender
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of the estimated cost of such repairs, restoration and rebuilding and with architect's and other
certificates, waivers of lien, certificates, contractors' sworn statements, and other evidence of
the estimated cost thereof and of payments as Lender may require and approve in its sole and
absolute discretion, In addition to the foregoing, if the estimated cost of the work exceeds ten
(10%) percent of the original principal amount of the indebtedness secured hereby, Borrower
shall also deliver to Lender for its prior approval evidence satisfactory to Lender in its
reasonable discretion that the appraised value of the Mortgaged Property after such work will
not be less than its appraised value established in the appraisal delivered to Lender on or prior
to the date hereof and all plans ard specifications for such repairs, restoration and rebuilding as
Lender may require and approve in its sole and absolute discretion, No payment made prior to
the tinal completion of the work shall exceed ninety (90%) percent of the value of the repair,
restorationor_rebuilding work performed, from time to time, and at al} times the undisbursed
balance of susn proceeds remaining in the custody or control of Lender shall be, in Lender's
sole and absolute-siseretion, at least sufficient o pay for the cost of completion of the work, free
and clear of any lices.) Lender may, at any time after the occurrence of a Default hereunder,
and in its sole and absohi@ discretion, procure and substitute for any and all of the insurance
policies so held as arores:id, such other policies of insurance in such amounts and carried in
such companies as Lender raay select.  Lender may commingle any such funds held by it
hereunder and shall not be obligated-to pay any interest with respect to any such funds held by
ot on behalf of Lender.

(b)  Liability. Borrowei sialt carry and maintain commercial general liability
insurance against bodily injury and projieety damage written with companies having a
Best's rating of A- or betier.  Coveinge-shall be written on an occurrence form
equivident or belter than the occurrence oy (CGO001) as published by the 1SO with
minimum limits of One Million and No/{00 Doilare ($1,000,000.00) each occurrence and
Two Million and No/100 Dollars ($2,000,000.00 general aggregate. The policy shall
mame Lender as an additional insured with respect 40+ liability arising out of the
Mortgaged Property.  Certificates of insurance showing-Lénder as additional insured,
nremiums prepaid, shall be deposited with Lender and shall contain provision for thirty
(30) days notice 1o Lender prior to any cancellation or non-rencwal except for ten (10)
days notice for non-payment of premium.

(¢} Builder's Risk. Upon the request of Lender, Borrower-ska!'-obtain or
shall cause to be obtained builder's risk insurance on a special perils basis for-100% of
the insurable value of all construction work in place or in progress from tinie < time
irsuring the Mortgaged Property and materials in storage and while in transit. Insurance
shall include Replacement Cost, Agreed Amount coverage,

() Eleood Areg. 1 the Premises are pow or hereafter located in an area which
has been identified by the Secretary of Housing and Urban Development s a flood
hazard arei and in which Hood insurance has been made available under the National
Flood Insurance Act of 1968 (the "Act™), Borrower, at its sole cost and expense shall
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keep the Premises insured by flood insurance in an amount not less thin the maximum
limt of covernge available under the Act.

(@) Qher Insucnee. Upon Lender's written request, Borrower at its sole cost
and expense, shall carry and maintain or cause to carry and maintain such other
insurance coverageds) as Lender may, in its sole and absolute discretion, deem necessary
ot uppropriate in such amounts, with such companies and in such form us Lender deems
satisfitctory in its sole diseretion, all at Borrower's sole expense.

3.06 Condemnation and_Eminent Domain. Any and all awards heretofore or

hereafter made or to be made to the present or any subsequent owner of the Mortgaged Property
by any gpovernmentsl or other fawful authority for the taking, by condemnation or eminent
domain, of #iLar any part of the Mortgaged Property, (including any award from the United
States governtasptat any time after the allowance of a clainy therefor, the ascertainment of the
amount thereto, aidhe issuance of o warrant for payment thereof), are hereby assigned by
Borrower to Lender, which awards Lender is hereby authorized to negotiate, collect and receive
from the condemnation anthorities, Lender is hereby authorized o give appropriate receipts and
acquittances therefor, Borrower shall give Lender immediate notice of the actual or threatened
commencement of any condemaation or eminent domain proceedings of which it has knowledge
affecting all or any part of the Mortgraged Property (including severance of, consequential
damage o or change in grade of streats) and shall immediately deliver to Lender copies of any
and all pupers served in connection withiuny such proceedings.  Borrower further agrees to
make, execute and deliver to Lender, freeand clear of any encumbrance of any kiad
whatsoever, any and all further assignments and other instruments deemed necessary by Lender
for the purpose of validly and sutficiently ascigning all awards and other compensation
heretofore, now and hereafler made to Borrower for sy jaking, either permanent or temporary,
under any such proceeding.  Any such award shall be gpplied toward the indebtedness secured
by this Mortgage or applied toward restoring the Mortgaged Property in accordance with the
provisions of and in the same manner as is provided for insurance proceeds in Paragraph
3,05(a} hereof,  Notwithstanding the foregoing, any expenses, iwluding, without limitation,
attorneys' fees and expenses, incurred by Lender in intervening in such-artion or compromising
and settling such action or claim, or collecting such proceeds, shall be resmbisrsed to Lender first
out of the proceeds.

3.07  Maintenance of Property.  No portion of the Mortgaged Property shall be
altered, removed or demolished, severed, removed, sold or mortgaged, without the piinrwritten
consent of Lender. In the event of the demolition or destruction in whole or in part of any of
the fixtures, chattels or articles of personal property covered by this Morigage or by any separate
security agreement executed in conjunction herewith, the same shall be replaced promptly by
similar fixtures, chattels and articles of personal property at feast equal in value, quality and
condition to those replaced, free from any other security interest therein, encumbrances thereon
or reservation of title thereto.  Borrower shall promptly repair, restore or rebuild any building
or other improvement or any part thereof now or hereafier situited on the Premises that may
become damaged or be destroyed whether or not proceeds of insurance are sufficient for such
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purpose. Any such building or other improvement or any part thereof shall be repaired, restored

or rebuilt so as to be of at least equal value and of substantially the samne character as prior to
such dumage or desteuction.

Borrower further agrees not o permit, commit or suffer any waste, impairment or
deterioration of the Mortgaged Property or any part thereof, to keep and maintain the Mortgnged
Property and every part thereof in good repair and condition, to effect such repairs s Lender
may reasonably reguire, and, from time to time, to make all necessary and proper replacements
thereof and additions thereto so that the Premises and such buildings, other improventents,
fixtures, chattels and articles of personal property will, at all times, be in good candition, fit and
proper for the tespective purposes for which they were originally erected or instafled.

3.08 ‘Coppitance with Laws. Borrower shiall: (i) comply in all material respects with
al! statutes, ordinszces, regulations, rufes, orders, decrees and other requirements relating to the
Mortgaged Property, ocany pact thereof, by any tederal, stute or local authority, including,
without limitation, the Ariericans with Disabilities Act of 1990, and (ii) observe and comply in
all material respects withi-ait conditions and requirements necessary to preserve and extend any
and ail rights, licenses, permiteqincluding, without limitation, zoning variances, speciul excep-
tions, wnd nonconforming uses), priviteges, franchises und concessions that are applicable to the
Mortgaged Property or that hive beengranted to or contracted tor by Borrower in connection
with any existing or presently contempiated use of the Mortgaged Property or any part thereof,
Borrower shall not initiate or acquiesee in day changes to or termination of any of the foregoing
or of zoning desigh actions affecting the use of e Mortgaged Property or any part thereof
without the prior written consent of Lender,

3,09 Liens and Transfers. Without Lender's mrior written consent, Borrower shall
not, directly or indirectly, create, sutfer or permit to be crepwed or filed or W remain against the
Mortgaged Propesty, or any paet thergof, hereafter any mortgage lien or other lien, encumbrance
ar charge on, pledge of, of conditional sale or other title retention zpreement with respect (o the
Muortgaged Property, whether superior or inferior to the lien ol \kis -Morigage; provided,
however, that Borrower may, within ten (10) days after the filing thereal, contest in good faith
hy appropriate legal or administrative proceedings any lien claim aricing from any work
performed, material furnished or obligation incurred by Borrower upon furniching Lender
security and indemnification satisfactory o Lender, in its reasonable discretion. tio the final
payrent and discharge thereol, In the event Borrower hereafler creates, suffers of primits any
superior or inferior len o be attached to the Mortgaged Property or any part thereof without
siich consent or without furnishing security as aforesaid, Lender shall have the unqualified right,
at its option, to aceelurate the maturity of the Note, causing the entire principal balance thereof
and wl interest acerued thereon to be immediately due and payable,

I Borrower, without Lender's prior swritten consent, sells, leases, transfers, conveys,
assigns, pledges, hypothecates or otherwise disposes of the title to all or any portion of the
Mortgaged Property, whether by operation of law, voluntarily or otherwise, or any interest
(heneficial or otherwise) thereto, or enters into any agreement to do any of the foregoing,
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Lender shall have the unqualified right, at its option, to accelerate the maturity of the Note,
causing the entire principal balance, and accrued interest to be immediately due and payable,
Without limiting the generality of the foregoing, each of the following events shail be deemed
a sale, transfer, conveyance, assignment, pledge, hypothecation or other disposition prohibited
by the foregoing sentence:

() if Bereficiary is a corporation, any sale, conveyance, assignment or other
transter of all or any portion of the stock of such corporation, that results in a material
change in the identity of the person(s) ot entities in control of such corporation, or any
corporation which controls any of Borrower;

by it Beneficiary iy « partnership, any sale, conveyance, assignment or other
transfer of all or any portion of the partnership interest of Beneliciary or any entity or
entities “ie_control of Beneficlary, or any partnership which controls Beneficiary;
provided, hoveyer, that Beneficiary may transler the beneficial interest of the trust to a
limited lability Company upon prior written notice 1o Lender as long as the members of
the limited fiability company are the same as the general partners of Beneficiary and
provided further, that ia the case of a transfor by any individual who is not u Guarantor,
holding less than one (1) percent interest in BK Van Buren, a general partner of
Beneficiary, Lender's consent shall not be unreasonably withheld;

(¢) iF Bencficiary is "o Vimited linbility company, any sale, conveyance,
assignment or other teansfer of all or 25y portion of the membership interest of any
member of Borrower,

() any sale, conveyince, assigrmerd or other transfer of all or any portion
ot the stock, partnership or membership interesc ot any entity directly or indirectly in
control of any corporation, partnership or limited liakality company constituting the
Beneficiary ot any corporation, partnership or limited diability company which controls
Beneticiary, or any sale, conveyance, assignment or other teasgter by the Beneficiary in
any corporation, pactaership o limited Hability company in sibhich Beneficiary has o
comtrolling interest, directly or indirectly; and

() any hypothecation of all or any portion of uny stock. purtnership or
membership interest of the Beneficiary, or of all or any portion of the stock.purinership
or tientbership interest ol any entity directly or indirectly in control of such corpantion,
parinership or fimited liability company or any corportion, partnership or limited
Hability company which controls the Beneficiary, or any sale, conveyance, assignment
oi other transfer by Beneficiary in any corporation, partnership or limited liability
company in which Beneficiary has a controlling interest, directly or indirectly,

Any watver by Lender of the provisions of this Paragraph 3,09 siwafl not be decmed to
be a waiver of the right of Lender o the future to insist upon sirict compliance with the
provisions hereot.
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3.10  Subrogation to Prior Lienholder's Rights. If the proceeds of the Loan secured
hereby or any part thereof, or any amount paid out or advanced by Lender is used directly or
indirectly to pay off, discharge or satisty, in whole or in part, any prior lien or encumbrance
upon the Mortgaged Property or any part thereof, then Lender shall be subrogated to the rights
of the holder thercof in and to such other lien or encumbrance and any additional security held
by such holder, and shall have the benefit of the priority of the same,

3.1 Lender’s Dealings with Transferce. In the event of the sale or transfer, by

operation of law, voluntarily or otherwise, of all or any part of the Mortgaged Property, Lender
shall be authorized and empowered to deal with the vendee or transferee with regard to the
Mortgaged Property, the indebtedness secured hereby and any of the terms or conditions hereof
as fully and o the same extent as it might with Borrower, without in any way releasing or
discharging Poirower frem its covenants hereunder, specifically including those contained in
Paragraph 3.80 hercof, and without waiving Lender's right of acceleration pursuant to
Paragraph 3.0% hercof.

3,12 Stamp Tyueg, IV at any time the United States government or any federal, state
or municigal governmental sutilivision requires Internal Revenue or other documentary stamps,
levies or any tax on this Mortgage or on the Note, or requires payment of the United States
Interest Equalization Tax on any cf the indebtedness secured hereby, then such indebtedness and
all interest accrued thereon shall be wng hecome due and payable, at the election of the Lender,
sixty (60) days after the mailing by Lendes of notice of such eiection to Borrower; provided,
however, that such ¢iection shall be unaviiling;.and this Mortgage and the Note shall be and
remain in effect, if Borrower may and does lawfully pay for such stamps or wx, including
interest and penalties thereon, to or on hehalf ot Leader,

313 Change in Tax Laws. In the event of thie enactment, after the date of this
Mortgage, of any law of the state in which the Premises are Jocated deducting from the value
of the Premises, for the purpose of taxation, the amount of any. lizn thereon, or imposing upon
Lender the payment of all or any part of the taxes, assessments, chaiges or liens hereby required
to be paid by Borrower, or changing in any way the laws relating to sz taxation of mortguges
or debts secured by mortgages or Borrower's interest in the Mortgaged Property, or the manner
of collection of taxes, so as to affect this Morgage or the indebtedness secnred hereby or the
holder thereof, then Borrower, upon demand by Lender, shall pay such taxcs; acsessments,
charges or liens, or reimburse Lender therefor; provided, however, that if, in <% opinion of
counsel for Lender, it might be unlawful to require Borrower to make such payraeior the
making of such payment might result in the imposition of interest beyond the maximunt amount
permitted by law, then Lender may elect, by notice in writing given to Borrower, to declare all
of the indebledness secured hereby to become due and payable sixty (60) days after the giving
of such notice.  Nothing contained in this Paragraph 3.13 shall be construed as obligating
Lender to pay any portion of Borrower's federal income tax,
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3.4 Inspestion of Property. Borrower shail permit Lender and its representatives and
agents o inspect the Mortgaged Property from time to time upon reasonable prior telephonic
notice during normni business hours and as frequently as Lender considers reasonable,

3.15  luspection of Books and Regords. Borrower shall keep and malntain full and

correct books und records showing in detail the meome and expenses of the Mortgaged Property
and after demand therefor by Lender shall permit Lenader and its agents and representatives to
visit its offices, discuss its financial aftuirs with its officers nnd indepeadent public accountants
whether or not any representative of Borrower is present and 1o examine such books and records
and all supporting vouchers and dati, copies of any leases encumbering the Premises and such
other information as Lender may deem reasonably necessary or appropriate al any time and from
time to timeon Lendet's request at Borrower’s or Borrower’s property manager's offices, at the
iddress hereinaiiove identified or at such other focation as may be reasonably requested by
Lender.

316 Financigi rislormation.

(n)  Beneficary shall deliver, or cause to be delivered, to Lender, on at Jeast
an annual basis and at suchoother times as Lender may reasonably request, financial
statentents for Mortgaged Property on a form approved by Lender setting forth the
infortmation therein as of the immediately preceding calendar year, contatning income and
expense statements and o balancs sneet, prepured and reviewed by an independent
certified public accounting firm acceptable to Lender in accordince with generaily
accepted accounting principles consistently anplied and certified to be true, complete and

correct by the persons or entities 1o which they apply and in detail as Lender may
reguire.

() Tax Returns and Other Information: Bepeficiary shall deliver, or cause
to be delivered, to Lender, on at least an annual basis and avsuch other times as Lender
shiadl reasonably request, income tax returns filed by Beneficiary and such other financial
information as Lender may reasonably request from time o time Beneficiary shall also
deliver, or cause to be delivered, to Lender, on at Jeast an annuai basis and at such other
times as Lender shall request, current financial statements nd income fax returns of the
Guarantors of the Loan and such other information as Lender may reasonsbiy request.

317 Ackuowledgment of Debt. Borrower shall furnish frony time to time, within ten
(10) days after Lender’s request, a written statement, duly acknowledged, specifying the amount
due under the Note, this Mortgage and any of the other Loan Documents and disclosing whether
any alleged offsets or defenses exist against the indebtedness secured hereby,

3.18  Qther Amounts Secyred: Maximum Indebtedness. Borrower acknowledges and
agrees that this Mortgage secures the entire principal amount of the Note and interest accrued
thereon, regardless of whether any or all of the loan proceeds are disbursed on or afier the date
hereot, and regardless of whether the outstanding principal is repaid in whole or part and future
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advances nmiade at a later date, as well us any amounts owed to Lender pursuant to Paragraphs
3,02 and 3,04 hereof, any and all titigation and other expenses pursuant to Paragraphs 4.08 and
4,06 hereot and any other amounts as provided herein or i any of the other Loan Documents,
including, withowt limitation, the puyment of any and all loan commissions, service charges.
liquidated damages, expenses and advinces due to or paid or incurred by Lender in conngctior
with the Loan, alt in accordance with the loan commitment issued in connection with this
transaction and the Loan Documents.  Under no circumstances, however, shall the total
indebtedness seeured hereby exceed three times (3) the original principal amount of the Note or
Six Miltion and 00/100 Dollars ($6,000,000.00),

319 Declaration of Subprdination. At the option of Lender, this Moriguge shall

become sudjeet and subordinate, in whole or in part (hut not with respect o priority of
entitlfement W isuratice proceeds or any condemnation or eminent domain award) 1o any and
all leases of Wllor any part of the Mortgaged Property upon the execution by Lender and
recording therewt -arany tine hercalter, in the appropriate official records of the county wherein
the Premises are sittared-ol a unilateral declaration to that effect.

320 Relepses. Lerder, without notice and without regard to the consideration, if any,
paicd therefor, and notwithstaxding the existence ot that time of any inferior liens thereon, muty
release from the Tiens of Lender @l or any part of the Mortgaged Property, or release from
linbility any person or entity obligated te repuy any indebtedness secured hereby, without in any
way affecting the lability of any party peisaant 1o the Note, this Mortgage or sny of the other
Loan Docurments, including, without Hmitat.on, any guaranty given as additional security for the
indebtedress secured herehy, and without in uny way affecting the priority of the lien of this

Mortgage, and masy agree with any party Hable tierefor to extend the time for payment of any
part or all of such indebtedness. Any such agreemeni bl not in uny way release or impuir the
lien ceented by this Mortgage or reduce or modity the liskility of any person or entity obligated
personatly to repay the indebledness secured hereby, butsanll extend the lien hereof ns ugninsl
the title of all parties having any interest, subject to the indebtedtiess secured hereby, in the
Martpaged Property.

J.21  Borrower's Representations. Trustee bereby represents and Beneficiary hereby
represents and covenants to Leader that

) Trustee is lawlully seized of the Mortgaged Property hereby miorigaged,
granted and conveyed and has the right 1 mortgage, grant and coovey the Moxipaged
Property, that the Mortgaged Property is unencumbered except by the Peimitted
Encumbrances, if any, and that Borrower wifl represent, warrant and defend generally
the title to the Mortgaged Property, or any portion thereof, against any and al! claims and
detinds, subject oniy to the Permitied Encumbrances, i any.

(b Trust () is an Hlinods tand trust, duly organized and validly existing under

the laws of the State of Hinois and is in good standing in the State of Hlinois: (ii) has
the power and authority to own its properties and 1o carry on its business as now being
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conducted; (i) is qualified to do business in the State of Illinois and every other
jurisdiction in which the nature of its business or its properties makes such qualification

necessary; and (iv) has not received notice that it is not in compliance with all laws,
regulations, ordinances and orders of public authorities applicable to it.

(¢)  Beneficiary (i) is an [{linois general partnership, duly organized and vatidly
existing under the laws of the Swte of [linois and is in good standing in the State of
llinois; (ii) has the power and authority to own its properties and to carry on its business
as now being conducted; and (iii) has not received notice that it is not in compliince with
all laws, regulations, ordinances and orders of public nuthorities applicable to it

(d)  The execution, delivery and performance of the Note, this Mor(gage and
the other Loan Documents: (1) have received all necessary lrust, partnership,
governiieatal, and corporate approval; (i) do not violate any provision of any law, any
order of ary court or ageney of government or any indenture, agreement or other
instrument (o0 ‘wiich Borrower or either one of them is a party, or by which it or any
portion of the Merigaged Property is bound: and (iii) are not in conflict with, nor will
result in breach of, or ceastitute (with due notice or lapse of time) a defiult under any
indenture, ngreement, Gr othier instrument, or result in the creation or imposition of any
lien, charge or encumbrance of any nature whatsoever, upon any of its property or
assets, except as contemplated-vy- the provisions of this Mortgage.

(¢)  The Note, this Mortgagsand the other Loan Documents, when executed
and delivered by Borrower will consditutz. the legal, valid and binding obligations of
Borrower and all other obligors named- Hicrein, if any, in accordance with their
respeclive terms.

() Al information, reports, papers, balance sheets, statements of profit and
loss, and data given 1o Lender or its agents and emprovess regarding Borrower or any
other party obligated under the terms of the Note, this Mortgage or any of the other Loun
Documents ate accurate and correct in all material respects, and-are complete insofar as
completeness may be necessary to give Lender a true und accuraie knowledge of the
subject matter.

() There is not now pending against or affecting Borrower or apy other party
obligated under the terms of the Note, this Mortgage or any of the other Loan
Documetts, nor, to the best of Borrower's knowledge, {s there threatened any aciion, suit
or proceeding i faw, in eqiiy or before any administrative agency which, if ndversely
determined, would materially impair or affect the financial condition or operation of
Borrawer or the Guarantors or the Mortgaged Property.

3,22 Utllitdes,  Borrower will (except to the extent paid by lessees) pay all wility
charges incurred in connection with the Premises and all improvements thereon, and shall
maintain afl utitity services now or hevealter available for use at the Premises.
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3.23  Hazardous Waste. (a) Beneficiary represents, warrants, covenants and agrees,
to the best of its knowledge, after due inquiry, except as described in that certain Phase
I Environmental Assessment dated May 16, 1997 prepared by Carlson Environmental,
Inc. and delivered by Beneficiary to Lender, that:

() (A) there are no Huzardous Substances (as hereinafter defined) at, upon, over
or under the Mortgaged Property, and (B) during the period of ownership of the
Mortgaged Property by Borrower, and to the best of its knowledge, prior to Borrower's
acquisition of its interest therein, there have not been any Hazardous Substances at, upon,
over or under the Mortgaged Property; and

1) (A) the Mortgaged Property is in compliance with all Environmental Laws
(as heréinafter defined): (B) Borrower shall comply with all Environmental Laws and
Environuicrial Permits (as hereinafter defined): (C) Borrower shall require its tenants and
others operacag on the Mortgaged Property to comply with Environmental Laws and
Environmental ermits; (D) Borrower shall provide Lender immediate notice of any
correspondence, torices, demands or communications of any nature whatsoever received
by any of Borrower o any.-Guarantor relating to any alleged or actual violation, or any
investigation of any alleged eractual violation, of any Environmental Law or relating to
any alleged or actual presence of Hazardous Substances at, under, over or under the
Morgaged Property or adjacentaeal estate, and to immediately provide Lender copies
of any such correspondence, notices “demands or communications which are in writing;
and (L) Borrower shall advise Lencer Sa-writing as soon as any of Borrower or any
Guarantor becomes aware of any coadition or circumstance which makes any of
Beneficiary's representations or wartanties cowtained herein incomplete or inaccurate; and

(it all necessary Environmenta) Permits prrtaining to the Mortgaged Property
have heen obtained by the appropriste party, and ali-reports. notices and other documents
required under any Environmental Law in connection with the Mortgaged Property have
been filed; and

(iv)  Neither Borrower nor any Guarantor is a party to, any litigation or
administrative proceeding arising under any Environmental Law inconscstion with the
Mortgaged Property, nor, to the best knowledge of Beneficiary, is-these any such
itigation or proceeding contemplated or threatened; and

(v Borrower, any and all Guarantors and the Mortgaged Property wre free
from any judgment, decree, order or citation related (o or arising out of any
Environmental Law,

In the event Lender determines in its reasonable discretion that there is any evidence that
any circumstance might exist, whether or not described in any communication or notice
to either Borrower or Lender, Borrower ugrees, at its own expense and at the request of
Lender, to permit an environmental audit to be conducted by Lender or an independent

18




UNOFFICIAL COPY




UNOFFICIAL COPY

agent selected by Lender. This provision shall not relieve Borrower from conducting its
vwh environmental audits or taking any other sleps necessary to comply with any
Environmental Liw or Envirotmental Permits. If, in the reasonable opinion of Lender,
there exists any uncorrected violation of any Environmentdl Law or Environmental
. Permits or any condition which requires or may require any cleanup, removal or other
“ remedial action under any Environmental Law, and such cleanup, removal or other
y remedial action is not completed within one hundred twenty (120) days from the date of
written notice from Lender 1o Borrower, the same shall, at the option of Lender
constitute a Default hereunder, without further notice or cure period.

(b)  Beneficiary hercby represents, warrants and certifies to Lender that: (i) the
execuation and delivery of the Loan Documents is not a "transfer of real property” under
and as detined in the Ulineis Responsible Property Transfer Law. as amended (Ilinois
Code Ana 765 1L.CS 90/1 1. sed.) (C"IRPTA"), (i) there are no above ground storage
taniks ("ASTS")or underground storage tanks ("USTs") at, upon, over or under the
Mortgaged Property, which are subject to the notification requirements under Section
9002 of the Solid Waste Disposal Act, as amended (42 U.S.C. §6991); (iit) there is ho
facility located on oriat the Mortguged Property which is subject to the reporting
requirenients of Section 312 28 the Federnl Emergency Planning und Community Right
to Know Act of 1986, as amended, and the federal regulations promuigated thereunder
(42 U.S.C. §11022), as the termo-"facility” is defined in the IRPTA, (iv) during the
periods of ownership of the Morwgaged Property by Borrower, and, to the best of its
knowledge, prior to Borrower's acquisition, of its interest therein, there have been no
ASTs or USTs at, upon, over or under tiwe Mortgaged Property, and (v) Borrower will
not cause or allow any ASTs or USTs to Fe installed at, upon, over or under the

wonoed Pronerry
Mortgaged Property, LD,)

(¢} Beneficiary agrees to indemnify, defend ans hold harmless Lender and any B

and all curremt, future or former officers, directors, vimniovees, representatives and 4

agents from and against any and al! Environmental Losses (asdieceinafter defined) inany &

way arising {from (except to the extent that such claims arise frora tie wilful or grossly ":1,&
L

negligent acts ol Lender or its agents, or Lender or its agents introdece materials to the
Mortgaged Property in violation of any Environmental Laws after lender takes
possession of the Mortgaged Property): (i) any breach of any covenant, representation
or warranty in this Paragroph 3.23; (i) any Environmental Liability (as-bzreinafter
defined): (1) any failure 10 obtain or comply with any Environmental Permit; (v} any
Release (as hereinatter defined): (v) any Management (as hereinafter defined); (vi) any
Environmental Condition {as heveinafter defined); (vii) the presence ol any Hazardous
Substance at any property other than the Mortgaged Propetty which is present due to
either (A) any direct or indirect transpurtition whatsoever of o Hazardous Substance from
the Mortgaged Property, or by any of Borrower or any Guarantor to the property at
which such Hazardous Substanee is present or (B) migration or other movement from the
Mortgaged Property to such other property of a Hazardous Substance Released at the
Mortgaged Property: and (viii) any Response (as hereinafler defined) arising out of or
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in connectioft with any of the matters described in this Paragraph 3.23(c). Any and afl
amounts owed by Borrower to Lender under this Paragraph 3.23(c) shall constitute
additional indebtedness secured hereby,

(@ The following definitions apply throughout this Mortgage:

(i) The term "Environmental Condition” shall mean the presence of any
Hazardous Substance at, upon, over, under or cmanating from the
Mortgaged Property, any other rea) estale to which any Hazardous
Substance has migrated from the Mortgaged Property or any other real
estite whatsoever to which any Hazardous Substance his been transporied
from the Morigaged Property.

The term "Environmental Laws" shall mean all federal, state. and local
laws, statutes, rules, tegulations, orditinces, perniits, guides, orders and
gansent decrees relating to health, safety and environmental matters ns
pow cxist and as may be enncted or amended after the date hereof. Such
laws aad regulations include, but are not limited to, the Resource
Conservaaonand Recovery Act, 42 U.S.C. §6901 ¢t seq., as amended;
the Comprehansive Environmental Response, Compensation and Liability
Act, 42 U.8.C»0801 ¢ seq.. as amended ("CERCLA"); the Toxic
Substance Control Anc-15 U.S.C. §260! gt seq., as amended; the Clean
Water Act 33 U.S.C. §1251 ¢t sey.. us amended; the Clean Air Act, 42
U S.C. §7401 ¢t seqg., as-amended; federal, state and local environmenta)
cleanup programs; federal, sizieand local environmental lien programs;
the Qceupational Safety and Heaih Aet of 1970, 29 U.S.C. §651 ¢t seq.,
as amended ("OSHA")Y, and 1.4 Department of Transportation
regulations applicable to the transpoetation of Huzardous Substances,

The term "Environmental Llablity" shall menn any and all labilities,
whether fixed, absolute, vr contingent, urising wider any Environmental
Law or arising under or tn connection with any Environmental Permit or
Environmental Condition; any and al! claims of any nature vhatsoever by
a third party (including but not tintited to governmental agzpsies) arising
inoany way under any Eovirontental Law or arising ueder or in
cohnection with any Environmental Permit or Environmental Condition,
icluding but not limited to demands Tor environmental cleanup,
investigation or corrective action; any and ull Environmental Losses
incurred or sustained as a direct or indhreet result of alleged or actual
violations of Environmentad Laws or Environmental Permils; any and all
alleged or actual Environmental Conditions; any and all Releases; any and
afl Management; or any and all Responses.
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(iv)  The wrms "Environmental Loss” or "Environmental Losses” shall mean
any nnd all costs, expenses and expenditures, including, without
timitation, court costs and reasonable attorneys’, experts’ and consultants'
fees and costs of litigation or any other losses whatsoever, including,
without limitation, costs and expenses of investigation, cleanup, prevention
of migration, monitoring, evaluating, assessment, removal or remediation
of Harardous Substances whether or not such costs or expenses are
incurred in response to any governmendal or third party action, claim or
directive; damages; punitive damages actually awarded; obligations;
deficiencies; liabilitics, whether fixed, absolute, accrued, contingent or
otherwise and whether direct, primary or secondary, known or unknown;
claims: encumbrances; pennlties; demands; assessments; and judgments,

The term "Environmental Permit" shall mean authorization by any
dovernmental entity to conduct activities governed in whole or in part by
ore or more Environmental Lows.

The weny“Hazardous Substance” shall mean hazardous substances,
hazardous wasies, hazardous waste constituents, by-products, hazardous
materials, nhazardous  chemicals, extremely  hazardous  substances,
pesticides, oil aud) other petroleum products and toxic substances,
including, withowt 4nitation, asbestos and PCBs, as those terms are
defined pursuant to or encompassed by any Environmental Law or by
trade custom and usage.

The terms "Munage", "Managesa” or “Management” shall mean the
generation, handling, manufacturing. processing, treatment, storing, use,
reuse, refinement, recycling, reclsimivg, Blending, burning, recovery,
incineration, accunmulation, transpertation.transfer, disposul, release or
abandonment of any Hazardous Substances, by any person at any property
(including but not limited to facilities or properties other than the
Martgaged Property, as applicable),

The terms "Release”, "Released” or “Releases™ shall meei ay actual or
threatened  spilling, leaking, pumping, pouring, emitting, emptying,
discharging, injecting, escaping, leaching, dumping or dispositgof any
Hazardous Substance at, upon, over or front the Mortgaged Property, any
ather real estate to which any Hazardous Substance has migrated from the
Mortgaged Property or any other read estale whitsoever to which any
Hazardous Substance has been transported tfrom the Mortgaged Property.

The terms "Respond” or "Response” shall mean any action tuken by any
person, whether or not in response o & governmental or third party
action, clim or divective, o correet, remove, remediate, clean up,
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prevent migration of, monitor, evaluate, investigale or assess, as
appropriate, any Release of a Hazardous Substance, Environmental

Condition, Management or actual or alleged violation of an Environmental
Law or Environmental Permit.

(¢)  Any provisions of this Mortgage to the contrary notwithstanding, the
representations, warranties. covenants, agreements and indemnification obligations con-
tained in this Paragraph 3.23 shall survive the foreclosure of the lien of this Morigage
by Lender or a third party or the conveyance thereol by deed in lieu of foreclosure and
shall not be limited to the amount of any deficiency in any foreclosure sale of the
Mortgaged Property) and al! indicia of termination of the relationship between Borrower
and vender, including, but not limited to, the repayment of all amounts due under the
Loun evidenced by the Note, the cancellation of the Note, satistaction of any guaranty,
and the inase of this Mortgage,

3.24  Assignmienc of Rents. (a) As further security for the repayment of the Note, and
any amounts due-parsuant to this Mortgage, Borrower does hereby sell, assign and
transfer to Lender all tentze leases, issues, deposits and profits now due and which may
hereinafter become due under or by reason of any lease or any letting of, or any
agreement for the use, sme, or occupuancy of the Premises or any portion thereof
{(whether written or verbal), waich-may have been heretofore or may hereafter be made
or agreed to or which may be mat'<-or agreed to by Lender under the powers herein
granted, including without limitation sale'contracts, leases, escrow and other agreements,
it being Borrower's intention hereby to estzblish an absolute transfer and assignment of
Ml such leases, contracts, escrows and agreements pertaining thereto (such leases,
comracts, escrows and agreements being cetlectively referred to hercinbelow as
"agreements” and any such individua) lease, contiaot escrow or other agreement being
referred (o hereinbelow as an "agreement”), and all the avails thereof, 1o Lender.

Borrower does hereby irrevocably appoint Lender asiis4me and lawful attorney
in its name and stead (with or without taking possession of the ¢reériises) to rent, [ease,
let, or sell all or any portion of the Premises to any party or parties at such price and
upon such term as Lender in its sole discretion may determine, to exereis: any and all
vights including rights of first refusal and options of any Borrower 1o puichase and
atherwise acquire title o all or any part of the Mortgaged Property, and to coliest all of
such rents, issues, deposits, profits and avails now due or that may hereafter becom: due
under any and all of such agreements or other tenancies now or hereafter existing on the
Premises, with the same rights and powers and subject to the same immunilies,
exoneration of liability and rights of recourse and indemnity as Lender would have upon
taking possession of the Premises pursuant to the provisions set forth hereinbelow.

This assignment confers upon Lender a power coupled with an interest and it
cannot be revoked by Borrower,

22

2.2028%




UNOFFICIAL COPY




UNOFFICIAL COPY

(b)  Borrower represents and agrees that without the prior written consent of
the Lender, which consent shall not be unreasonably withheld, no rent for right of future
possession will be paid by any person in possession of any portion of the Premises in
excess of one installment thereof paid in advance and that no payment of rents to become
due for any portion of the Premises has been or will be waived, conceded, released,
reduced, discounted, or otherwise discharged or compromised by Borrower, Borrower
waives uny right of set-ofl against any person in possession of any portion of the
Premises.  Borrower agrees that it will not assign any of such rents, issues, profits,
deposits or avails, and shull not ugree to any moditication of the terms, or a voluntary
suttender, of any such lease or agreement without the prior written consent of Lender.

{(¢)  Borrower further agrees to assign and transfer to Lender all future leases
and asezements pertaining to afl or any portion of the Premises and to execute and
delivere Lender, immediately upon demand ol Lender, all such further assurances und
assignments eertaining to the Premises as Lender may from time to time require,

() Bovcower shall, at its own cost: (i) at all times perform and observe all of
the covenants, conditions and agreements of the lessor under the terms of any or al}
leases or similar agreenients affecting all or any part of the Premises; (i) at all times
entoree atd secure the purformance and observance of all of the material covenants,
conditions und agreements of iz lessees under the terms of any or all of said leases or
other agreements; (ib) appear ta2og defend any action or other proceeding arising out
of or in any manner connected with said feases and other agreements, and to pay any and
alt costs of Lender incurred by reacon of or in connection with said proceedings,
inciuding, without limitation, reasonable “atzorneys’ fees, expenses and court costs; and
(iv) promptly turnish Lender with copies of wrvanotices of default either sent or received
by Borrower under the termis of or pursuant to-any of said leases or other agreements,

(¢} Although it is the intention of Borrowe: and-Lender that the assignment,
including, without limitation, the power of attorney apeointment, contained in this
Paragraph 3,24 is a present ussignment, it is expressly undeisteod and agreed, anything
herein contained to the contrary notwithstanding, that Lender shail not exercise any of
the rights and powers conferred upon it herein unless and until a Defsalt hereunder has
oceurred, or a condition which with the passage of time or giving ofoutice or both,
would constitute a Default hereunder.

() Lender, in the exercise of the rights and powers conferred upon it herein,
shall hive Tull power to use and apply the rents, issues, deposits, profits and avails of
the Premises Lo the payment of or on account of the following, in such order as Lender
may. in its sole and absolute discretion determine:

(Y operating expenses of the Premises (including, without
limitation, all costs of management, sale and leasing thereof, which shall
include reasonable compensation to Lender and its agents, if management be
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delegated thereto, rensonable attorneys’ fees, expenses and court costs, and
lense or sale commissions and other compensation and expenses of seeking
and procuring tenants or purchasers and entering into leases or sales),
establishing any claims tor damnges, and premiums on insurance authorized
hercinabove;

(i) taxes, special assessments, waler and sewer charges on the
Premises now due or thut may hereafter become due,

(ii) any and all repairs, decorating, renewals, replucements,
alterations, wdditions, betterments and improvements of the Premises
(including, without limitation, the cost from time to time of installing or
replacing personal property therein, and of placing the Premises in such
condition as will, in the sole judgment of Lender, make them readily rentable
ot silable);

(v) any indebtedness secured hereby or any deficiency that may
result from pav-foreclosure sale pursuant thereto; and

(v} ey remaining funds to Borrower or its successors or assigns,
s their interests and rights may appear,

(@) Provided there is u Defavicias hereinnfter defined) hereunder, Borrower
does further specifically authorize and tastrat each and every present and future lessee

or purchaser of afl or any portion of the Figrises o pay all unpuid rentals or deposits
agreed upon in any lease or agreement pertaiming to.the Premises to Lender upon receipt
of demand from Lender to pay the same without @ny turther notice or authorization by
Borrower, and Borrower hereby waives any rights or Siadms it may have against any
Jessee by reason of such piyments to Lender.

() Lender shall not be obligated to perform or dischirge, nor does it hereby
undertake to pertorm or discharge, any obligation, duty or linbility, under any lease or
agreement pertaining to the Premises, and Borrower shall and does hereby agree to
indemnity and hold Lender harmless from and against any and all liwitsys, loss und
damage that Lender may or might incur under any such lease or ngreement.or-under or
by reason ol the assignment thereof, as well as any and all claims and” semands
whatsoever which may be asserted against Lender by reason of any alleged obligations
or undertakings on Lender's part to perform or discharge any of the terms, covenants or
coaditions contained in such leases or agreements.  Should Lender incur any such
Liability, Joss or damage under any such lease or agreemesit, or under or by reason of the
assignment thereof, or in the defense of any claims or demands relating thereto,
Borrower shall reimburse Lender for the amount thereof (including, without limitation,
reasonable attorneys’ fees, expenses and court costs) inmediately upon demand.
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(i) Nothing herein contained shall be construed as making or constituting
Lender & "mortgagee in possession” in the absence of the taking of actual possession of
the Premises by Lender pursuant to the provisions set forth herein, In the exercise of

the powers herein granted Lender, no liability shall be asserted or enforced against
Lender, all such liability being expressly waived and released by Borrower.

()  Borrower may only enter into new leases or amend, modify, terminate or
cancel any existing lease or waive any rights thereunder, or accept a voluntary surrender
of any lease, upon the prior written consent of Lender, which consent shall not be
unreasonnbly withheld.

.28 Gecurity Agreement.  (a)  This Mortgage shall be deemed a "Security
Agreeraeni’ as defined in the [linois Uniform Commercial Code, and creates a sequrity
interest 1o favor of Lender in all property including, without limitation, all personal
property. fixtares and goods affecting property either referred to or described herein or
in any way counecied with the use or enjoyment of the Mortgaged Property. The
remedies for any-violation of the covenants, terms and conditions of the agreements
herein contained shall beasprescribed herein or by general law or, as to such part of the
security which is also retlec’ed in any Financing Statement filed to perfect the security
intetest herein created, by thespecific statutory consequences now or hereinafter enacted
and specified in the Hlinois Utiforn Commercial Code, all at Lerder's sole election.
Borrower and Lender ngree that theiiling of such & Financing Statement in the records
normafly having to do with personal gropeety shali not be construed as in any way
deregating from or impairing the intention ot the partics hereto that everything used in
connection with the produetion of income from the Premises or adapted for use therein
or which is described or reflected in this Martgase is, and at all times and for all
purposes and in il proceedings both legal or equitable-shall be, regarded as part of the
real estate irrespective of whether (i) any such itere” is) physically attached to the
improvements, (i) serial numbers are used for the terer identification of certain
cquipment items capable of being thus identified in a recit-coatrined herein or in any
list filed with Lender, or (iii) any such item is referred to or reflected in any such
Financing Statement so filed at any time. Similarly, the mention in any such Financing
Statement of (1) the rights in or the proceeds of any fire or hazard insurance policy, or
(2) any award in eminent domain proceedings for a taking or for loss of vilue, or (3)
Borrower's interest as lessor in any present or future lease or rights to incotin growing
out of the use or oceupancy of the Mortgaged Property whether pursuant o lcaie or
otherwise, shall never be construed as in any way altering any of the rights of Lender
under this Mortgage or impugning the priority of the Lender's lien granted hereby or by
any other recorded documuent, but such mention in the Financing Statement is declared
to be for the protection of the Lender in the event any court or judge shall at any time
hold with respect to (1), (2) and (3) that notice of Lender’s priority of interest to be
erfective against a particular class of persons, including, but not limited to, the Federal
Government and any subdivisions or entity of the Federal Government, must be filed in
the 1linois Uniform Commercial Code records,

25




" UNOFFICIAL COPY




UNOFFICIAL COPY

{(b)  Borrower shuil execute, acknowledge and deliver to Lender, within ten
(10) days after request by Lender, any and all security agreements, financing statements
and any other similar security instruments reasonably required by Lender, in form and
of content reasonably satisfactory to Lender, covering all property of any kind
whatsoever owned by Borrower that, in the reasonuble opinion of Lender, is essential to
the operation of the Mortgaged Property and concerning which there may be any doubt
whether title thereto has been conveyed, or a security interest therein perfected, by this
Mortgage under the laws of the state in which the Premises are located. Borrower shall
further execute, acknowledge and deliver any financing statement, affidavit, continuation
statement, certificate or other document as Lender may request in order to perfect,
preserve, maintain, continue and extend such security instruments. Borrower further
agiees to pay to Lender all fees, costs and expenses (including, without limitation, all
reascaakle Mtorneys' fees and expenses and court costs) incurred by Lender in
connection with the preparation, execution, recording, filing and refiling of any such
document.

3.26 Fixture ¥'zancing Statement.  From the date of its recording, this Mortgage
shall be effective as a fixture Hpancing statement with respect to all goods constituting part of
the Mortgaged Property which are or are to become fixtures related to the real estate described
herein.  For this purpose, the foliowing information is set forth:

() Name and Asdress of Debtor:
Corus Bank, N.A. Trust No, 4269
2401 North Halstea
Chicagu, Nlinois 00614

and

2.2.023v.6

Van Buren Associates
9700 West Bryn Mawr Avenue
Rosemaont, Hlinois 60018

Nume and Address of Secured Party:

Corus Bank, N.A,

4800 North Western Avenue
Chicago, Illinois 60625
Attention: Danicl V. Farkas

{¢)  This Jdocument covers goods which are or are to become fixtures,

3.27 Interest Laws. It being the intention of Lender and Borrower to comply with the
laws of the State of illinois, it is agreed that notwithstanding any provision to the conirary in the
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Note, this Mortgage or any of the other Loan Documents, no such provision shall require the
payment or permit the collection of any amoun ("Excess Interest”) in excess of the maximum
amount of interest permitted by law to be charged tor the use ot detention, or the forbearance
in the collection, of all or any portion of the indebtedness evidenced by the Note, If any Excess
Intcrest is provided for, or is adjudicated to be provided for, in the Note, this Mortgage or any
of the other Loan Documents, then in such event: (a) the provisions of this Paragraph 3.27
shall gavern and control: (b) neither Borrower nor any other party obligated under the terms
of the Note or any of the other Loan Documents shall be obligated to pay any Excess Interest;
(¢} any Excess Interest that Lender nuy have received hereunder shall, at the option of Lender,
be (1) applied as a credit against the then unpaid principal balance under the Note, acerued and
unpuid interest thereon not to exceed the muximum amount permitied by law, o both, (i)
refunded b2 the payor thereol, or (iil) any combination of the foregoing; (d) the Interest Rate (us
that term is d<fined in the Note) shalf be subject to automatic reduction to the maximum lawful
contract rate mlsvaed under the applicable usury laws of the aforesaid State, and the Note, this
Mortgage and the-eiter Loan Documents shall be deemed to be automatically reformed and
madified to reflect susi seduction in the Interest Rate: and (e) neither Borrower nor any other
party obligated under theeims of the Note or any o the other Loan Documents shall have any
action aguinst Lender tor ary damages whatsoever arising out of the payment or collection of
any Lxcess Interest.

4.01  Events Constitutlng Delaults, Each of dbe following events shall constitute a
default (a "Default"y under this Mortgage:

@) Failure of Borrower to pay when due, ‘afies the expiration of any
applicable grace and cure peried, any sum secured hereby, incivding, but not limited to,
any instaliment of principal or interest or both thereon;

(b)  Fuilure of Borrower to comply with any of the requirements o Paragraph
3.0,

() Failure of Borrower to perform or observe any other covenunt, warranty
or other provisivn contained in this Mortgage and not otherwise covered in any of the
other provisions ol this Pavagraph 4.01; provided, if such default is capuble of being
cured, Borrower shall have a period of thirty (30) days afier the date on which notice of
the nature of such failure is given by Lender to Borrower to cure such default; provided,
that in the event such cure reasonably requires more than thirty (30) days to complete,
Barrower shall not be in default if Borrower shall promptly commence cure of such
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default and diligently pursues such cure to completion; provided, however, such cure
period shall not exceed sixty (60) days.

f () Untruth or material deceptiveness or inaceuracy of any representation or
. warranty contained in the Note, this Mortgage or any other Loan Document, or any
. writing pertaining to the foregoing submitted to Lender by or on behalf of Borrower or

any Guarantor of payment of the Note;

(®)  Admission by either Borrower or any Guarantor of payment of the Note
in writing, including, without limitation, an nnswer or other pleading filed in any court,
of such Boreower's or any such Guarantor's insolvency or inability to pay its debts
gepcrally as they fall due;

(o Institution by either Borrower or any Guarantor of payment of the Note
of bankrapteyinsolvency, reorgaiization or arrangement proceedings of any Kind under
the Federal Barkuptey Code, whether as now existing or as hereafter amended, or any
similar debtors’ oecreditors’ rights law, whether federal or state, now or hereafier
existing, or the makiag by Borrower or any Guarantor of payment of the Note of a
geaeral assignment for tie benefit of creditors;

(2)  Institution of &ny proceedings described in Paragraph 4.01(0 against
cither Bortower ot any Guarantor-of bayment of the Note that are consented to by either
Borrower or any Guarantor of paymept-of the Note or are not dismissed, vacated, or
stayed within sixty (60) days after the filing thereof;

( Appointment by any court of wteceiver, trustee or liguidator of or for, or
assurmption by any court of jurisdiction of, all or any part of the Mortgaged Property or
all or a majur portion of the property of cither Bareowss or any Guarantor of payment
ol the Note if such appointment or assumption is conseried to by Borrower or any
Guarantor of payment of the Note or if, within sixty (607 days after such appointment
or assumption, such receiver, trustee or liquidator is not dischazoed or such jurisdiction

; Y ~
is not relinguished, vacated or stayed, N
&N
i Declaration by any court or governmental agency of the/bankruptcy ot g
solvency of either Borvower or any Guarantor of payment of the Notg; -1
-}

(y  The oceurrence of any default or event of default under the terms of any
of the Loan Documents after the expiration of the applicable notice and grace period, if
any.

(k) The death or adjudicated incompetency of anv one of the Guarantors, other
than David Zazove and James F. DeRose, of payment of the Note or performance of the
ohligations under this Mortgage or the other Loan Documents;
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(1) Any material adverse change in the financial rondition of either Borrower,
or any carporation owned or controlled, directly or indirectly by either Borrower, or any
Guarantor of payment of the Note which causes Lender to reasonably deem itself to be
insecure; ot

(m)  The occurrence of any default after applicable grace and cure periods
under the Second Mortgage or the Second Note or any of the Junior Loan Documents.

4.02  Acceleration of Maturity. Upon the occurrence cf any Default, at the election
of Lender, the entire principal balance then outstanding under the Note, together with all unpaid
interest acerzed thereon and all other sums due from Borrower thereunder, under this Mortgage
or any other-Loan Document shall become immediately due and payuble with interest thereon
at the Default Iitorest Rate.

4.03 Foreclonre of Mortgage. Upon the oceurrence of any Default, or at any time
thereafter, Lender may, at/its option, proceed to foreclose the lies of this Mortgage by judicial
proceedings in accordance with the taws of the state in which the Premises are located and to
exercise any other remedies ‘ot fender provided herein or in the other Loan Documents, or
which Lender may have at faw or 7t equity, Any failure by Lender to exercise such option shall
not constitite @ waiver of its right o gxsreise the same at any other time.,

4.04 Lender’s Continuing Qptigss. The failure of Lender to declare a Default or
exercise any one or more of its options to accelerate the maturity of the indebtedness secured
hereby and to foreclose the lien hereof following any Default as aforesaid, or to exercise any
other option granted to Lender hereunder in any ore or more instances, or the aceeptance by
Lender of partial payments of such indebtedness, shali neither constitute a waiver of any such
Detault or of Lender’s options hereunder nor establish, extcad or affect any grace period for
payments due under the Note, but such options shall temain codtintously in force. Acceleration
of maturity, once climed hereunder by Lender, may, at Lender's option, be rescinded by
written acknowledgment to that efiect by Lender and shall not affeci-]<nder's right to accelerate
maturity upon or after any future Detault,

4,05  Litigation Expenses. In any proceeding to foreclose the lien of his Moartgage
or enforce any other remedy of Lender under the Note, this Mortgage, the cther Loan
Documents or in any other proceeding whatsoever in connectios with the Mortgaged Property
in which Lender is named as a party, there shall be allowed and included, as adtitional
indebtedness secured hereby in the judgiment or decrse resulting therefrom, il expenses paid or
incurred in connection with such proceeding by oy on behalf of Lender, including, without limi-
tation, reasonable attorneys” fees and expenses and court costs, appraiser's fees, outlays for
documentary evidence and expert advice, stenographers’ chieges. publication costs, survey costs,
and costs (wWhich may be estimated as to items to be expended after entry of such judgment or
decree) of pracuriag all abstracts of tille, title searches and examnations, title insurance policies,
Torrens certificates and any simitar data and assurances with respect to title to the Premises us
Lender may deem reasomably necessary, and any other expensss and expenditures which muy
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be paid or incurred by or on behalf of Lender and permitted by rthe IMF Law (s such term s
hereinafter defined in Paragraph 4.09) to be inchuded in the decree of sale, cither to prosecute
or defend in such proceeding or to evidence 1o bidders at any sale pursugnt to any such decree
the true condition of the title to or value of the Premises or the Mortgaged Property.  All
expenses of the foregoing nature, and such expenses as may be incurred in the protection of any
of the Mortgaged Property and the maintenunce of the lien of this Mortgage thereon, including,
without fimitation, the reasonable fees and expenses of, and court sosts incurred by, any attorney
employed by Lender in any litigation affecting the Note, this Mortgage or any of the other Loan
Documents or any of the Mortgaged Property, or in preparation for the commencement or
defense of any proceeding or threatened suit or proceeding in connection therewith, shall be
irmumediately.due and pavable by Borrower with interest thereon at the Default Interest Rate.

4,06 < Performance by Lender. In the event of any Default, or in the event any action
or proceeding 15 Anstituted which materially affects, or threatens to materially affect, Lender's
interest in the Mortzazed Property, Lender may, but need not, make any payment or perform
any act on Borrower's bunall in any form and manner deented expedient by Lender, and Lender
may, but necd not, make-dll or partial payments of principal or interest on prior encumbrances,
if any; purchase, discharge, ‘camunromise or settle any tax lien or other prior or junior lien or
title or claim thereof, redeem fronany tax sale or forfeiture afficting the Mortgaged Property;
Or contest any tax or assessment taerzen. Al monies paid for any of the purposes authorized
herein and all expenses paid or incurted in connection therewith, including, without limitation,
reasonable attorneys’ fees and court costs wnd any other monies advanced by Leader to protect
the Mortgaged Property and the lien of this Mortgage, shall be so much additional indebtedness
secured hereby, and shall become immediately dveand payable by Borrower to Lender without
notice and with interest thereon at the Default Interest Rate from the date an advance ts made
to and including the date the same is paid. The actior er inaction of Lender shall never be
construed to be waiver of any right accruing to Lender ay reason of any default by Borrower.
Lender shall not incur any personal liability because of anything it may do or omit to do
hereunder, nor shall any acts of Lender act as a waiver of eader's right to accelerate the
maturity of the indebtedness secured by this Mortgage or 10 procecd to-{oreclose this Mortgage.

4.07 Right of Possession. In any case in which, under the provisions of this
Martgage, Lender has a right to institute foreclosure proceedings, whether or not the entire
princtpal sum secured hereby becomes immediately due and payable as aforespid;‘or whether
before or aller the institution of proceedings to forectose the lizn hereof or beforeeiafter sale
thereunder, Borrower shall, forthwith upon demand of Lender, surrender to Lender, ard Lender
shall be entitled to take actual possession of, the Morigaged Property or any part thereof,
personatly or by ws agent or attorneys, and Lender, in its discretion, may enter upon and take
and maintain possession of all or any part of the Mortgaged Property, together with all
documents, books, records, papers and accornts of Borrower or the then owner of the
Mortgiged Property relating thereto, and may exclude Borrower, such owner and any agents and
servants thereat wholly therefrom and may, as attorney-in-fact or agent of Borrower or such
owner, ar in its own name as Lender and under the powers herein granted:

30

2.2.028vL




UNOFFICIAL COPY




UNOFFICIAL COPY

(w)  hohd, operate, manage and control all or any part of the Mortguged

. [ Property and conduct the business, If any, thereof, cither personally or by its agents,
‘ 3 with full power Lo use such measures, whether legal or equutable, as in its discretion may
: be deemed proper or necessary to enforce the payment or security of the rents, issues,
i deposits, protits and avails of the Mortgaged Property, ncluding, whthout [imitation,
; actions for recovery of reat, and actions in forcible detainer, all without notice to
’ Borrower;

(b)) cancel or terminate uny lease or sublesse of all or uny part of the
Mortgaged Property for any cause or an any ground that would entitle Borrower to
cance! the same;

(i) eleet to disatTiem any lease or sublease of al! or any purt of the Mortgaged
Property prade subsequent to this Mortgage or subordinated to the lien hereof,

. () extend or modity any then existing feases and make new leases of all or
any part of the Modgaged Property, which extensions, modifications and new leases may
provide for terms to dxrirs; or for options to lessees o extend or renew terms to expire,
beyond the maturity date of die Loan and the issuance of a deed or deeds to u purchaser
or putchusers at a foreclosure sale, it being understood and agreed that any such leases,
and the options or other such provisions to be contained therein, shall be binding upon
Borrower, all persons whese interes:s-in the Mortgaged Property are subject to the lien
hereol and the purchaser or purchasers ot any foreclosure sale, notwithstanding any
redemption trom sale, discharge of the Wdzttedness secured hereby, satisfuction of any
foreclosure decree or issuance of any certiiieate of sale or deed 1o uny such purchaser;
and

(©)  make atl necessary or proper repairs, decomution, renewals, replacements,
_ alterations, additions, betterments and improvements insonnection with the Mortgaged
- Property as may seem judicious to Lender, to insure aod reinsure the Mortgaged hy|
Property and all risks incidentad 10 Lender's possession, opaiaidan and management

thereot, and 1o receive all rents, issues, deposits, profits and avails therefrom.

Withow Timiting the generality of the foregoing, Lender shall have all right, pover, authority
and duties as provided in the IMF Law,  Nothing herein contained shal] be ‘corstrued as
constituting Lender as Mortgagee in possession in the absence of the actual taking of pesszssion
of the Premises.

$.08 Priority of Payments. Any rents, issues, deposits, profits and avails of (he
Property received by Lender after taking possession of all or any part of the Mortgaged
Property. or pursuant to any assignment thereof to Lender under the provisions of this Mortgage
shall he applied in payment of or on account of the following, in such arder as Lender or, in
case of a receivership, as the court, may in its sole and absolue discretion determine:
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(a)  operating expenses of the Mortgaged Property (including, without
timitation, reasonable compensation to Lender, any receiver of the Mortgaged Property,
any agent or agents to whom management of the Morigaged Property has been delegated,
and also including lease commissions and other compensation for and expenses of seeking
and procuring lenants and entering into leases, establishing claims for damages, if any,
and paying premiums on insurance hereinabove authorized);

(b)  taxes, special assessments, water and sewer charges now due or that may
hereatter become due on the Mortgaged Propetty, or that may become a lien thereon
prior to the lien of this Mortgage;

(¢} any and all repairs, decorating, renewals, replacements, alterations,
ndditios. betterments and improvements of the Mortgaged Property (including, without
limitaticn, the cost, from time to time, of installing or replacing any personal property
therein, and-of placing the Mortgaged Property in such condition as will, in the judgment
of Lender or ary peceiver thereof, muke it readily rentable or salable);

() any indcoredness secured by this Mortgage or any deficiency that may
result from any foreclosare sale pursuant hereto; and

()  any remaining fwids to Borrower or its successors or assigns, as their
interests and rights may appear.

4.09  Appointment of Receiver. Upon.orat any time after the filing of any complaint

to foreclose the lien of this Mortgage, the court wiay appoint upon petition of Lender, and at
Lender's sole option, « receiver of the Mortgaged Property pursuant to the Illinois Mortgage
Foreclosure Law, as amended (Itlinois Compiled Statutes 735 ILCS §/15-1001, ¢t. seq.) (the
"IME Law™. Such appointment may be made either oeforsor after sale, without nolice;
without regard to the solvency or insolvency, at the time of appticasion for such receiver, of the
person or persons, i any, liable for the payment of the indebtediess secured hereby; without
regurd to the value of the Mortgaged Property at such time and whethed oot the same is then
oceupied as a homestead; without bond being required of the applicant; e Lender hereunder
or any employee or agemt thereof may be appointed as such receiver, Such ruceiver shall have
all powers and duties prescribed by the IMF Law, including the power to wakz sossession,
controt and care of the Mortgaged Property and to collect all rents, issues, deposits, rrofits and
avails thereof during the pendency of such foreclosure suit and apply all funds received Toward
the indebtedness secuted by this Mortgage, und in the event of o sale and u deficiency where
Borrower has not waived its statutory rights of redemption, du-ing the full statutory period of
redemption, as well as during any turther times when Borrower or its devisees, legatees,
administeators, legal representatives, suceessors or assigns, except for the intervention of such
receiver, would be entirled to collect such rents, issues, deposits, profits and avails, and shall
have all other powers that may be necessary or useful in such cases for the protection,
pussession, control, management and operation of the Mortgaged Property during the whole of
any such period. “To the extent permitted by law, such receiver may extend or modity any then
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existing leases and make new leases of the Mortgaged Property or any part thereof, which
extensions, modifications and new leases may provide for terms to expire, or for options to
lessees 1o extend or renew terms to expire, beyond the maturity date of the Loan, it being
understood and agreed that any such leases, and the options or other such provisions to be
contained therein, shail be binding upon Borrower and all persons whose interests in the
Mortgaged Property are subject to the lien hereof, and upon the purchaser or purchasers at any
such foreclosure sale, notwithstanding any redemption from sale, discharge of indebtedness,
satisfaction of foreclosure decree or issuance of certificate of sale or deed to any purchaser,

4.10 Foreclosure Sale. In the event of any foreclosure sale of the Mortgaged
Property, the same may be sold in one or more parcels. Lender may be the purchaser at any
foreclosure calz of the Mortgaged Property or any part thercof.

.11 Apnication of Proceeds. The proceeds of any foreciosure sate of the Mortgaged
Property, or any part tiereof, shall be distributed and applied in rhe following order of priority:
{a) on account of all cust and expenses incident to the foreclosure proceedings, including all
such ftems as are mentionedin Paragraphs 4,05 and 4,06 hereof; (b) all other items that, under
the terms of this Mortgage, conititute secured indebtedness add:tional to that evidenced by the
Note, with interest thereon at the Default Interest Rate; (¢) all principal and interest, together
with any prepuyment charge, remaining.unpaid under the Note, in the order of priority specified
by Lender in its sole and absolute dissiziion; and (d) the balance, if uny, to Borrower or its
SUCCESSOLS Or ssigns, as their interests and rights may appear,

4,12 Application of Deposits, In the event of any Default, Lender may, at its oplion,

without being tequired to do so, apply any monies or'securities that constitute deposits made to
or held by Lender or any depositary pursuint to any of the provisions of this Mortgage toward
payment of any of Borrower's obligations under the Notk / this Mortgage or any of the other
Loan Documents in such order and manner as Lender mav-clect in its sole and absolute
discretion.  When the mdebtedness secured hereby has been fully said, any remaining deposits
shall be paid to Borrower or (o the then owner or owners of the'Mortpaged Property,  Such
deposits are hereby pledged as additional security for the prompt payricat of the indebtedness
evidenced by the Note ad any other indebtedness secured hereby and shal! se held to be applied
irrevocably by such depositary for the purposes for which made hereunder and sholl not be
subject to the direction or control of Borrower.,

4.13  Indemnification. Borrower will indemnify and hold Lender harmiessf39m and
against any and all liabilities, obligations, claims, damages, penalties, causes of nction, costs and
expenses (including, without limitation, reasonable attorneys® lees, expenses and court costs)
incurred by or asserted against Lender by reason of  (a) the ownership of the Mortgaged
Property or any interest therein or receipt of any rents, issues, proceeds or profits therefrom;
(b) any accident, injury to or death of persons, or loss of or damage 1o property occurring in,
on or about the Premises or any part thereol or on the udjoining sidewalks, curbs, adjucent
parking areas or streets, (¢) any use, nonuse or condition in, on or about the Premises or any
patt thereol or on the adjoining sidewalks. curbs, adjacent parking areas or streets; (d) any
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failure on the part of Burrower (o perform or comply with any of the terms of this Morigage:
or {¢) performance of any labor or services or the furnishing of any materials or other property
in respect of the Premises or any part thereof. Any amounts owed to Lender by reason of this
Paragraph 4.13 shall constitute additional indebtedness which is secured by this Mortgage and
shall become immediately due and payable upon demand therefor, and shall bear interest at the
Default Interest Rate from the date such loss or damage is sustained by Lender until paid. The

obligations of Borrower under this Parngraph 4,13 shall survive any termination or sutisfaction
of this Mortgage.

4.14  Waiver of Right of Redemption and Other Rights. To the full extent permiited

by law, Borrower agrees that it will not at any time or in any manner whatsoever take any
advantage ofany stay, exemption or extension law or any so-called "Moratorium Law" now or
at any time lersafter in force, nor take any advantage of any law now or hereafter in force
providing for ti¢valuation or appraisement of the Mortgaged Property, or any part thereof,
prior to any sale tereof to be made pursuant to any provisions herein contained, or to any
decree, judgment or orduy of any court of competent jurisdiction; or after such sale claim or
exercise any rights under/any statute now or hereafter in force 10 redeem the property so sald,
or any part thereof, or reliting <o the marshalling thereof, upon foreclosure sale or other
enforcement hereol. To the full extcit permitted by law, Borrower hereby expressly waives any
and all rights it may have o requize that the Premises be sold a8 separate tracts or units in the
event of foreclosure.  To the full exteit-prrmitted by law, Borrower hereby expressly waives
any and all rights of redemption under the ZMF Law, on its own behalf, on behalf of all persons
claiming or having an interest (direct or ingiresc) by, through o1 under Borrower and on behalf
of each and every person acquiring any interestinar title to the Premises subsequent to the date
hereof, it being the intent heveof that any and ali wich rights of redemption of Borrower and
such other persons, are and shalt be deemed to be hercoy waived 1o the full extent permitted by
applicable law. To the full extent permitted by law, ‘Borrower agrees that it will not, by
mvoking or utilizing any applicable faw or laws or otherwise, hinder, delay or impede the
exercise of any right, power or remedy herein or otherwise grasted or delegated to Lender, but
will permit the exercise of every such right, power and remedy as Ghauph no such law or laws
have been or will have been made or enacted.  To the full extent perviited by law, Borrower
hereby agrees that no action for the enforcement of the lien or any prevision hereof shall be
subject to any defense which would not be good and valid in an action at law upon the Note.
Borrower acknowledges that the Premises do not constitute agricultural real esiaie as defined in
Section 5/15-1201 of the IMF Law or residential real estate as defined in Section 5/15-1219 of
the IMF Law,

A

MISCELLANEQUS

5,00  Notices. Any notice that Lender or Borrower may desire or be required to give
to the other hereunder shall be deemed given (i) upon receipt if delivered and if sent by
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nationally recognized overnight air courier, or (ii) three (3) business days after being deposited
in the United States certitied mail, return receipt requested, properly addressed to the party, at
the address of such party set forth below, ot at such other address, as the party to whom notice
is to be given has specified by notice hereunder to the party seeking to give such notice:

To the Borrower:

with a copy. to:

with a copy to:

T Lender:

with & copy o

Corus Bank, N.A. Trust No, 4269
2401 North Hulsted
Chicugo, lliinois 60614

and

Viun Buren Associates

9700 West I3ryn Mawr
Rosemont, linois 60018
Attention:  David R. Kahnweijler

Katz, Randall & Weinberg

333 West Wacker Drive

Suite 1800

Chicago, [l nois 60606

Attention:  Lawrence M. Gritton, Esq.

Droperty & Facility Management
Gionp, L1L.C.

20 Marth Michigan Avenue
Suite 400

Chicago, Iiwis 60602

Corus Bank, NUA.

4800 North ‘Western Avenue
Chicago, inois 60623
Altention: Daniel V. Farkas

Holleb & Ceff

55 East Monroe Street

Suite 4100

Chicago. lllinois 60603

Altention: Kenneth A, Latimer, Esqg.

Except as otherwise speciticully required herein, notice of the exercise of any right or option
granted o Lender by this Mortgage is not required to be given.
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5,02 Time of Essence, 1t is specifically agreed that time is of the essence of this
Mortgage.

5.03 Covenants Run with Land, All of the covenants of this Mortgage shall run with
the land constituting the Premises.

5.4 Governing Law; Litigation. The place of the location of the Mortgaged Property
being the State of llinois, this Mortgage shall be construed and enforced according to the laws
of that State. To the extent that this Mortgage may operate as a security agreement under the
Uniform Commercial Code, Lender shall have all rights and remedies conferred therein for the
benefit of a secured pavty, as such term is defined therein. TO THE MAXIMUM EXTENT
PERMITTG:L BY LAW, BORROWER HEREBY AGREES THAT ALL ACTIONS OR
PROCEEDINGS ARISING IN CONNECTION WITH THIS MORTGAGE SHALL BE TRIED
AND DETERMIMED ONLY IN THE STATE AND FEDERAL CQURT LOCATED IN THE
COUNTY OF CCOR, STATLE OF ILLINOIS, OR, AT THE SOLE OPTION OF LENDER,
IN ANY OTHER COERT IN WHICH LENDER SHALL INITIATE LEGAL OR EQUITABLE
PROCLEEDINGS AN WHICH HAS SUBIECT MATTER JURISDICTION OVER THE
MATTER IN CONTROVERSY. TO THE MAXIMUM EXTENT PERMITTED BY LAW,
BORROWER HEREBY EXPRESSLY WAIVES ANY RIGHT I'T MAY HAVE TO ASSERT
THE DOCTRINE OF FQRUM NON CONVENIENS OR TO OBIECT TO VENUE TO THE
EXTENT ANY PROCEEDRING (I8 BROUGHT IN ACCORDANCE WITH THIS
PARAGRAPH 5.04.

5.05  Rights and Remedies Cumulative, Al rvights and remedies set forth in this
Mortgage are camulative, and the holder of the-Nate und of every other obligation secured
hereby may recover judgment hereon, issue executivpaeretor, nd resort to every other right
or remedy available at faw or in eguity. without firse exhaus:ing and without aflecting or
impairing the seeurity of any right ot remedy afforded nereby

§.06  Seyerpbblity. 11 any provision of this Mortgage v any paragraph, sentence,
clause, phirase or word, or the application thereof, is held invalid i any circumstance, the
validity of the remainder of this Mortgage shall be construed as i such invalid part were never
included herein.

5,07 Non-Wafver, Unless expressly provided in this Mortgage to tiw contrary. no
cotisent or witiver, whether express or implied, by any interested party referred to Gerein to or
of any breach or delaalt by wny other interested purty referred to herein regarding the
pertormance by such party of any obligations contained herein shall be deemed a consent to or
waiver of the party of any obligations contained herein or shall be deemed u consent to or waiver
of the pertormance by such party of any other obligations hereuncer or the performance by any
other interested party referred to herein of the same, or ol any orher, obligations hereunder.
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5.08 Headings. The headings of sections and paragraphs in this Mortgage are for
convenience or reference only and shall not be construed in any way to limit or define the
content, scope ot intent of the provisions hereof.

5.09 Grawmumag. As used in this Mortgage, the singular shall include the plural, and
masculine, feminine and neuter pronouns shall be fully interchangeablie, where the context so
requires.  Whenever the words “including”, "include” or includes” are used in this Mortgage,
they should be interpreted in a non-exclusive manner as though the words *, without limitation,"
immediately followed the same.

5.10  Successors and Assigns. This Mortgage and all provisions hereof shall be
binding upe Borrower, its successors, assigns, legal representatives and all other persons or
entities claiming under or through Borrower, and the word "Borrower," when used herein, shall
include all such rersons and entities and any others liable for the payment of the indebtedness
secured hereby <roany part thereof, whether or not they have executed the Note or this
Mortgage. The word “Lender,” when used herein, shall include Lender's successors, assigns
and legal representatives, including all other holders, from time to time, of the Note,

5.11  NoJolut Venturs, Borrower and Lender acknowledge and agree that under no
circumstances shall Lender be deemec to be a partner or joint venturer with Borrower or any
beneficiary of Borrower, including, without limitation, by virtws of its becoming a mortgagee
in possession or exercising any of its rights sursuant to this Mortgage or pursuant to any of the
other Loan Documents, or otherwise.

5.12 Additignal Fees.

(@) Borrower agrees 1o pay on demupaall of the out-of-pocket costs and
expenses of Lender (including, without limitation,-ti¢ reasonable fees and out-of-pocket
expenses of Lender's counsel) in connection with the pieparation, negotiation, execution
and delivery of the Note, this Mortgage, any of the other Lo Documents and all other
instruments or documents provided tor herein or delivered or'tone delivered hereunder
or in connection herewith,

(b)  The reasonable costs and expenses which Cender incurs inany manner or
wity with respect 1o the following shall be part of the indebtedness secursd. hereby,
payable by Borrower on demand if at any time after the date of this Mortgage Lender:
(1) employs counsel for advice or other representition (A) with respect to the amendment
or enforcement of the Note, this Mortgage or any of the other Loan Documents, (B) (o
represert Lender in any work-out or any rype of restructuring of the Loan, or any
litigadion, contest, dispute, suit or proceeding or to commence, defend or intervene or
to titke any other gction in or with respect to any litigation, contest, dispute, suit or
procecding (whether instituted by the Lender, Borrower or any other person or entity)
in any way or respect relating to the Note, this Mortgage, any of the other Loan
Documents, Borrower's afTairs or any collateral securing the indebtedness secured hereby
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g ot (C) to entorce any of the rights ol Lender with respect to Borrower; and/or (if) seeks
i to enforce or enforces any of the rights and remedies of Lender with respect to
i Borrower.  Without limiting the generality of the foregoing, such expenses, costs,
z charges and fees include: reasonable fees, costs and expenses of attorneys, accountants
; and consultants: court costs and expenses; court reporter fees, costy and expenses; tong
‘ distance telephone charges; telegram and telecopier charges; and expenses for travel.
lodging and food.

513 Complinnge with the filinols Mortgage Foreclosure Law.

(W) Inthe event that any provision in this Mortgage shall be inconsistent with
any pravisions of the IMF Law, the provision of the IMF Law shal] take precedence over
the provisions of this Mortgage, but shall not invalidate or render unenforceable any
other provisien of this Mortgage that can be construed in a manner consistent with the
IMF Law.

(b)  Berrawer and Lender shall have the benafit of all of the provisions of the
IMF Law, including <[Lamendments thercto which may become effective from time to
time after the date hereof ~—In the event any provision of the IMF Law which is
specifically referred to hercin may be repealed, Lender shall have the benefit of such
provision as most recently existing prior 0 such repeal, as though the same were
ncarporated herein by express reierance,

(¢} If any provision of this Murigage shail grant to Lender any rights or
remedies upon default of Borrower which-are more limited than the rights that would
otherwise be vested in Lender under the IME'Luw in the absence of said provision,
Lender shall be vested with the rights granted in the TME Law to the full extent permitted
by law.

() Without limiting the generality of the furegoing ol expenses incurred by
Lender to the extent reimbursable under any provisions of A AMF Law, whether
incurred betore or after any decree or judgment of foreclosure stall be added to the
indebledness hereby secured or by the judgment of foreclosure.

1 2 O28VLE

$.16  Recapture. To the extent Lender receives any payment by or o hehalf of
Borrower, which payment or any part thereof is subsequently invalidated, declared to be
fraudulent or preferential, se! aside or required 10 be repaid 1o Borrower or its respective estate,
trustee, receiver, custodian or any other party under any barkruptey law, state or federal law,
common law or equitable cause, then to the extent of such payment or repayment, the obligation
or part thereot whick has been paid, reduced or satisfied by the amount so repaid shail be
reinstuted by the amount so repaid and shall be included within the indebtedness hereby secured
as of the date such initial payment, reduction or satisfaction occurred.
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5.17 No Lien Manngement Agreoments. Borrower shall include o "no lien" provision

in any property management agreement hereafter entered into by Borrower with a property
manager for the Mortgaged Property, whereby the property manager waives and releases any
and all mechanics’ lien rights that the property manager, or anyone claiming through or under
the property manager, tay have pursuant to 770 [LCS 60/1.  Such property munagement
agreement conttining such "no lien” provision or u short form thereof shall, at Lender's request,
be recorded with the Recorder of Deeds of Cook County, llinois, as appropriate.

5.18  Deed in Trust. It title to the Mortgaged Proper:y or any part thereof is now or
hereafler becomes vested in a trustee, any prohibition or restriction contuined herein aguinst the
creation of any lien on the Mortgaged Property shall be construed ns a similar prohibition or
restrictionvgninst the creation of any lien on or securlty interest in the beneficlal intcrest of such
trust.

519 JURTWALVER. TO THE MAXIMUM EXTENT PERMITTED BY LAW,
EACH OF BORROWEE-AND LENDER HEREBY EXPRESSLY WAIVES ANY RIGHT TO
TRIAL BY JURY OF ANY ACTION, CAUSE OF ACTION, CLAIM, DEMAND, OR
PROCEEDING ARISING UNDER OR WITH RESPECT TO THIS MORTGAGE, OR IN ANY
WAY CONNECTED WITH,"RELATED TQ, OR INCIDENTAL TO THE DEALINGS OF
BORROWER AND LENDER WITH RESPECT TO THIS MORTGAGE, OR THE
TRANSACTIONS RELATED HERETC, IN EACH CASE WHETHER NOW EXISTING OR
HEREAFTER ARISING, AND WHETHER SOUNDING IN CONTRACT, TORT, OR
OTHERWISE.  TO THE MAXIMUM' EXTENT PERMITTED BY LAW, EACH OF
BORROWER AND LENDER HEREBY AGREES THAT ANY SUCH ACTION, CAUSE OF
ACTION, CLAIM, DEMAND OR PROCEEDVG SHALL BE DECIDED BY A COURT
TRIAL WITHOUT A JURY AND THAT BORROWER OR LENDER MAY FILE A COPY
OF THIS MORTGAGE WITH ANY COURT OR OUHER TRIBUNAL AS WRITTEN
EVIDENCE OF THE CONSENT OF EACH OF BORROWER AND LENDER TO THE
WAIVER OF ITS RIGHT TO TRIAL BY JURY.

520 Trustee's Exculpatory Clause. This Mortgage is executed by Corus Bank, N.A.
not personatly, but solely as Trustee as aforesaid, in the exerc se of the, power and authority
conferred upon and vested in it as such Trustee (and said Trustee hereby arrants in its
individual capacity that it possesses fill power and quthority to execute this tristraient), and it
is expressly understood and agreed that nothing herein contained shall be construed as creating
any liability on suid Trustee personally to pay the Note or any inerest that may acerus thereon,
ar any indebtedness aceruing hereunder, or to perform any coverant, representation, agreement
or condition, either express or implied herein coatained, or with regard to any warranty
contained in this Mortgage except the wartanty tade in this Paragraph, all such liability, if any,
being expressly waived by Lender and by every person now ot hereafter cluiming any right or
security hereunder; provided that nothing herein contained shall be construed in any way $o as
to aftect or fmpair the lien of this Mortgage or Lender's right to the foreclosure thereof, or
construed in any way so as to Hmit or restrict any of the rights ind remedies of Lender in any
such foreclosure proceedings or other enforcement of the puyment of the indebtedness secured
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hercby out of and from the security given therefor in the manner provided herein, or construed
inany way so as to limit or restrict any of the rights and remedies of Lender under any other
document or instrument evidencing, securing or guarantying the indebtedness secured hereby
or against any maker of the Note or any other signatory to any of the Loan Documents.

8§21 Nop-Ruecourse. Notwithstanding anything to the contrary herein or in the other
Loan Documents, there shall be no personal liability whatsoever, express or imptied, directly
or indirectly, imposed upon or asserted against the partners of Beneficiary, or any partners of
such partners, either individually or in their capacity as partners, in connection with the Loan
except 1o the extent liability is imposed on any such party under (a) those certain Guaranty
Agreements executed by any such parties dated concurrently herewith, and (b) that certain
Environmzatel Indemnity Agreement executed by any such parties and dated concurrently
herewith.  Tac foregoing limitation shall not apply and the partners of Beneficiary, or any
partners of such-partners, either individually or in their capacity as partners, shall be liable for
any and all losses-ircurred or sustained by Lender as the result of any of the following arising
out of the acts or pnissions of Beneficiary or its parners (i) any fraud; and (i) any
mistepresentation of any/material warranty or representation; and (iti) any misapplication of
condemnation awards, insurznge proceeds or rents received in connection with the Property,
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IN WITNESS WHEREOQOF, Borrower has exceuted this Mortgage as of the date and
vear first above writien,

4

CURUS BANK N.A., as Trustee aforesaid

B}{ /ML&WM

fts: G god U naCell
LSRR r1 r T !'uws-
whu i I erlea

T D wemeyy

VAN BUREN ASSOCIATES, an Hlinois general
partriership

By:

Richard C. Berger, Manager

By:

James F. DeRose, Manage

S153344.08
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IN WITNESS WHERFOL, Borrower has executed this Morigage as ol the date and
year first above written.

CORUS BANK, M. AL, as Trustee aloresyid
By:

_“.;_:— S

VAN BUREN ASSOCIATES, an Ulinois general
pirtnership

By: \_:1_‘__‘ -(_f‘_f..‘_, it e
Richard C. Berger, Manager

S1S3300.04
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COUNTY OF ')/

Lol Numry Publu. inand tor said County, in the State
dtou:s.ud DO HERERY CERTIFY that _ - oL [ v personally known to me to be
the ' .7 [/ of Corus Bank, N.A., as Trustee as utora..smd is the same person whose names
i$ suhsc.rlhed 10 the foregoing instrument, uppeared before me this day in person and
acknowledged that he bas signed and delivered the suid instrument as his free and voluntary act
as aforesaid, tor the uses and purposes therein set turth.

-
“day of { ' 1997

GIVEN-upder my hand and notavial seal this

Notary Putﬂu

My commission expires:

w !

J {\l)“‘l‘ ]. it asos e o HETET r
|\h ontreons /Lo o bonaser s
‘r'(uv.f-'nnw:.-. A LI e A
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j““”’ 59,
COUNTY OF _| ift

I, Woce e C b oad o Notary Public in and for said County, in the State
aforesaid, DO HEREBY CERTIFY that Richard C. Berger. personally known 10 me to be the
Manager of Van Buren Associates, an [Hinois general partnership, is the same person whose
name is subscribed o the forepoing instrument, appeared before me this day in person and
acknowledged that he signed and delivered the sad instrument as his free and voluntary act as
aforesaid, for the uses and purposes therein set forth.

o) , T , .
GIVELY under my haad and notarial sea) this __Q_\’_ Coday ol go 1997,

R T e UIAtI e s s g

1

Y OFFICIALEEAL ¢ AN

———

MARJQRIE C HOV AR, Notary Public
Lo any g ATE QA
g

My commission cxpires:
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STATEOF .t )
) S8,
COUNTY OF k)

Lo e 0 e :f ca Notary Public in and for said County, in the State
aforesaid, DO HEREBY CERTIFY that James F. DeRose, personally Known to me to be the
Manager of Van Buren Associates. an Winois general partnerskip, is the same person whose
name is subscribed to the foregotng instrument, appeared befure me this day in person and
acknowledged that he signed and delivered the said instrument as his free and voluntary act as
atoresaid, for the uses and purposes therein set forth,

s ! . T . ;
GEVEN under my hand and notarial seal this 5 day of [, 1997,

3 R e AN ,‘1 , /;

2 OFFICIAL BEAL % G YR
MARJCRIC C HONVAH Notary Public
ROTARY FIENHC S0 &YE 0000

o My viEemab g e g

Cvre e My commission expires:
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ESHABIT A
LEGAL DESCRIPTION

PARCEL 1.

SUB-LOT 3 IM LAFLIN, LOOMIS AND CLARE’'S PARTITION CF LOTS 14, 1% AND 1¢ AND THE
SOUTHERLY 13 FEET OF LOT 13, ALL IN THOMAS H. HUBBARDS SUBDIVISION OF THE EAST
1/2 OF BLOGK 91 IN SCHOOL SECTION ADDITION TO CHICAGO IN SECTION 16, TOWNSHIP 239
HORTH, ‘QANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINQIS,
RECORDED ZIBRUARY 21,1878 AS DOCUMENT 170095

PARCRL 2:

6 FOOT PRIVATE ALLEY LYING-NCRTH OF AND ADJOINING SJB-LOT 3 AS SHOWN ON THE PLAT
OF LAFLIN, LOOMIS /ND CLARE'Z-PARTITION OF LOTS 14, 15 AND 16 AND THE SOUTHERLY
13 FERT OF LOT 13, ALL IN THOMAS 4. KUBBARDS SURDIVISION OF THE EAST 1/2 OF BLOCK
91 IN SCHOOL SECTION ADDITION TO CJHICMGO IN SECTION 16, TOWNSHIP 39 NORTH, RANGE
14, EAST OF THE THIRD PRINCIPAL MBRIDIAN, IN COOK COUNTY, ILLINQCIS, RECORDED

FEBRUARY 21, 1878 AS DOCUMENT 17009S

PARCEL 3:

NON-EXCLUSIVE EASEMENT FOR INGRESS AND EGRESS FOR THE BENIVIT OF PARCEL ) AS
CREATED BY THE AGREEMENT DATED JULY 6, 18386 AND RECORDED MAY 23, 1887 AS DOCUMENT
832440 MADE BY JOHN G. SHORTALL AND OTHERS C(VER THE FOLLOWING UFGCRIBED LAND:

BEGINNING AT A POINT ON THE WEST LINE OF LOT 3 IN LCOOMIS AND OTHER2 SURDIVISION
AFORESAID 80 FRET NIRTH OF THE NORTH LINE QF VAN BUFEN STREET; RUNNING THENCE
EAST 73 1/2 FEET TO A POINT 6 FTET SQUTH OF THE NORTH LINE OF LOT 2 APORESAID,
AND 20 FEET EAST OF THE WEST LTNE THEREQF; THENCE NCRTH 12 FEET TO A POINT 6 FEET
SOUTH OF THE NORTH LINE OF LOT 1) AFORESAID; 'THENCE WEST 73 1/2 FEET TO A POINT
IN THE EAST LINE OF MAIN SLLEY RUNNING NORTH AND SOUTH THROUGH THE MIDDLE OF SAID
BLOCK 9., 6 FEET SOUTH COF THE N."THWEST CORNER OF SAID LOT 13; THENCE SOUTH i2

FEET TO THE POINT OF BEGINNING

Cormon Address: 212 West Van Buren
Chicago, Illinois

B.I.Ny 17-16-228-013-000C




