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EXECUTION COPY
(Mortgage No. 824497) ’D
OF RENTS AND LEASES AN" VINANCING STATEMENT

THIS DEARBORN MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT
OF RENTS AND LEASES AND FINANCING STATEMI.NY {"Mortgage”) is made as of
July § , 1997, by DEARBORN-DAK BROOK OFFICE ASSOCIATES, LIMITED
PARTNERSHIP, 3 New Mexico limited partnership, having an officz a7 330 Garfield Street,
Santa Fe, Naw Mexico 87501 ("Mortgagor®), in favor of THE MANUI'ACTURERS LIFE
INSURANCE COMPANY (U.S.A), a Michigan corporation (together with it successors and
assigns, *Mortgagee"), having an address at S00 N. Woodward Avenue, Blocmfi ! Hills,
Michigan 48304, but with a mailing address of 200 Bloor Street East, U.S. Morntgzz?, NT-6,
Toronto, Ontario M4W 1ES.

L4
WITNESSETH -
-

WHEREAS, Mortgagor has executed and delivered to Mortgagee (a) that certain
Dearbomn Promissory Note, dated of cven date herewith, in the aggregate principal amourtt of
THREE MILLION SIX HUNDRED TWENTY-FIVE THOUSAND AND 00/100 DOLLARS
{83.625,000.00) (together with all amendments, modifications, supplements, restatements,
sbstitutions, renewals, extensions for any period, increases or rearrangements thereof, the
*Dearborn Note™) and (b) that certain Oakbrook Promissosy Note of even date herewith, payable
to Assignee. in the principal amount of Three Million Six Hundred Seventy-Five Thousand and
00/100 Dollars (53,675,000.00) (as the same may hereafter be amended, restated, extended,
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substituted, renswed, supplemented or otherwise modified from time to time, the “Oakbrook
Note* The Dearborn Note and the Oakbrook Note are kereinafter sometimes collectively
referred to as the "Note”);

WHEREAS, Mortgagor and Mortgagee have executed (a) that certain Loan
Agreement, dated of even date herewith (together with alt amendments, modifications,
supplements, restatements, substitutions, renewals, extensions for any period. increases or
rearrangements thereof, the "Loan Agreement”; capitalized terms used herein, which are not
otherwise defined herein, shall have the same meanings ascribed to such terms in the Loan
Agreement) and (b) that certain Oakbrook Loan Agreement. The Dearbom Loan Agreement and
the Qakbrozx Loan Agreement are sometimes collectively referred to hereinafter as the *Loan
Agreements”.,

V27 REAS, Mortgagor has executed and delivered to Mortgagee (a) that certain
Assignment of Lessor’s tr:etest in Leases and Rents dated of even date herewith (together with all
amendments, modification:, supplements, restatements, substitutions, renewals, extensions for any
period, increases or rearrangrments thereof, the "Assignment of Leases and Rents") to secure the
Liabilities (as hereinafter defined), (-} cenain other Dearbom Loan Documents, and (c) the
Oakbrook Loan Documents (Mort2age No. 824488),

WHEREAS, as a conditico ‘o Lender's extension of certain financial
accommodations to Borrower under and subjer: io the Note and Loan Agreement, Mortgagee
has required that Mertgagor enter into this Moitz2ze and grant to Montgagee the liens and
security interests referred to herein to secure: (a) tiie payment of the principal amount evidenced
by the Note together with interest thercon; (b) payment a7.4 performance of alf other obligations
of Borrower under the Loan Agreement and the other Dear'somn Loan Documents, (c) the other
payment and performance obligations under this Mortgage; ans’ (6) the other payment and
performance obligations of Borrower under the Qakbrook Loai 8zreement and the other
Oakbrook Loan Decuments (the aforesaid obligations of Mortgagur ic Mortgagee being
hereimafter referred to collectively as the "Liabilities"); and

WHEREAS, the Liabifities secured hereby shall not exceed an agsregate principal
amourt, at any one time outstanding of FOURTEEN MILLION SIX HUNDREP Y 3OUSAND
DOLLARS AND 00/100 ($14,600,000.00), provided, that the foregoing limitation stail apply
only to the lien upon the real property created by this Mortgage, and it shall not in any (ivaner
timit, affect or impair any grant of a security interest or other right in favor of Mortgagee under
the provisions of any of the Loan Documents;

NOW, THEREFORE, in consideration of the premises contained herein and to
secure payment of the Liabilities and in consideration of One Dellar ($1.00) in hand paid, the
receipt and sufficiency whereof are hercby acknowfedged, Mortgagor does hereby grant, remise,
release, alien, convey, mortgage and warrant to Mortgagee, its successors and assigns, all of
Mortgagor's right, title and interest, including any after-acquired right, title and interest, in and to
the real estate focated in the County of Cook, State of Illinois (the "State”) described or. the
attached Exhibit A (the “Land™);
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TOGETHER WITH all of Mortgagor’s tight, title and interest, including any
after-scquired right, title and interest, and including any right of use or occupancy, in and to (a) aft
Land and Improvements (as hereinafter defined) (collectively, the "Project”), easements, rights of
way, gores of land or any fands occupied by streets, ways, alleys, passages, sewer rights, water
courses, water rights and powers, wastewater discharge capacity, and public places adjoining said
Land, and all estates, rights, titles, interests, reciprocal easement agreements, operating
agreements, anchor apreements, Licenses, privileges, and liberties relating to the Project, and any
other imerests in property constititing appurtenances to the Preject, or which hereafter shall in
amy way belong, relate or be appurtenant thereto, and (b) all hereditaments, gas, oil, minerals
(with the right to extract, sever and remove such gas, oil and minerals), easements, tenements and
development rights, of every nature whatsoever, focated in or on the Project and il other rights
and privifeges thereunto belonging or appertaining and all extensions, additions, improvements,
betterments, revev:als, substitutions and replacements to o of any of the rights and interests
described in subpaiazaphs (a) and (b) above (hereinafier the "Property Rights").

TOGETHF s WITH all of Morigagor's right, title and interest as fandlord ot
fessot in, to and under any =i all Leases and similar agresments, whether now existing or
hereafier created, respecting the P:njzct and the rents, profits, proceeds thereof (collectively, the
"Rents™),

TOGETHER WITH all o Mortgagor's tight, title and interest, including any
after-acquired right, title and interest, and incluiing any right of use or occupancy, in and to all
the buildings, structures and improvements of every niture whatsoever and all extensions,
renewals, substifutes and replacements of, and all aaditis ns, improvements, betterments and the
appurtenances to, the Land now existing or hereafter acqvic2d by, or released to Mortgagor or
constructed, assembled or placed by Mortgagor on the Land, i:amediately upon such acquisition,
release, construction, assembling, or placement, as the case msr be, which in each such case,
without any further grant, conveyance, assignment or other act by ‘ostgagor, shall become
subject to the lien of this Mortgage as fully and completely and with 12 same effect, as though
now owned by Mortgagor and specifically described herein (*Improvemeris’y,

TOGETHER WITH all of Mortgagor's right, title and interest, incl:ding any
after-acquired right, title and interest, and including any right ofuse or ovcupancy, inzr2 toall
fixtures and appurtenances of every nature whatsoever now or hereafter located in, o5 41 sttached
to, and used or intended to be used in connection with, or with the operation of; the Project e
any construction therext or thereon, regardless of whether the same are located on the Land or
located elsewhere (including, without limitation, in warehouses or other storage facilities os in the
possession of or on the premises of a bailee, vendor or manufacturer), including, but not timited to
(a) all apparatus, machinery and equipment of Mortgagor and (b) all extensions, additions,
improvements, bettermients, renewals, substitutions and replacements to or of any of the foregoing
(the items described in the foregoing clauses (2) and (b) being the "Fixtures®);, as well as all
personal property and equipment of every nature whatsoever of Mortgagor now or hereafter
located in or on the Project, or used in connection with, or with the operation of, the Project of
comstruction thereat or thereon, or derived from the use or operation of the Project, regardless of
whether the szme are located on the Land or located elsewhere (including, without limitation, in
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warchouses or other storage facilities or in the possestion of ot on the premises of a bailee,
vendor or manufacturer) including but not limited to (c) accounts, accounts receivable, contract
rights, general intangibles, tax refunds, chattel paper, instruments, notes, fetters of credit,
documents or documents of title; (8) inventoty; (e) equipment, building materials and construction
materials; {f) all of Montgagor's deposit accounts (general or special) with any financial institution;
(g) all of Mortgagor's now owned or hereafter acquired monies, and any and all other property
and interests in property of Mortgagor now or hereafter coming into the actual possession,
custody or contro! of Mortgagee or any agent or affiliate of Morigages in any way or for any
purpose (whether for safekeeping, deposit, custody, pledge, transmission, collection or
otherwise); (h) all insurance proceeds of or relating to any of the foregoing; (i) all of Mortgagor’s
books, record: and computer records or tapes of account now or heteafter maintained by or on
behalf of Morizagor inconnection with the operation of the Project, wherever located; and (j) all
accessions and aZditions to, substitutions for, and replacements, products and proceeds of any of
the foregoing clausés [c) through ) {the items described in the foregoing clauses (c) thraugh (j)
and any other personii praperty referred to in this paragraph being the "Personal Propenty™). Itis
tautually sereed, intended ard declared that the Project, the Leases and Rents, the Fixtures and all
of the Property Rights (reScred to collectively herein as the “Real Property®) shall, so far as
permitted by law, be real estate 2. covered by this Mortgage. It is also agreed that if any of the
property herein mortgaged is of a nasaro so that a security interest therein can be perfected under
the Code in effect in the State, this instrment shall constitute a security sgreement, fixture filing
and financing statement, and Mortgagor a7ress to execute, deliver and file or refile any financing
statement, continuation statemen, or other viiruments Mortgagee may reasonably require from
time to time to perfect or renew such security interest under the Code. Vo the extent permitted
by law, (3) al) of the Fixtures are or are to become iitures on the Land and (ii) this instrument,
upon recording of tegistration in the real estate records of the proper office, shall constitute a
*fixture-filing™ within the meaning of Sections 9-313 and 9472 of the Code. The remedies for
any violation of the covenants, terms and conditions of the sg:#zments herein contained shall be
as prescribed herein or by general law, o7, a8 to that part of the secwrty in which a security
inerest may be perfected under the Code, by the specific statutory vncequences now or hereaftzr
enacted and specified in the Code, all at Mongagee's sole election.

TOGETHER WITH all of Mortgagor’s right, title and intercs! in and to (2) all
judgments, inaumance proceeds, awards of damages and setilements resulting frorn ct ndemnation
praceedings or the taking of the Real Property, or any part thereof, under the power of eminent
domain or for any damage (whether caused by such taking o otherwise) to the Real Picperty, or
any part thereof, or to any rights appurtenant thereto, and all proceeds of any sales or othict
dispositions of the Real Property or any part thereof, and (except as otherwise provided herein or
in the Loan Agreement) Mortgagee is hereby authorized to collect and receive said awards and
proceeds and to give proper receipts and acquittances therefor, {b) all contract rights, general
intangibles, actions and rights in action relating to the Real Property o the Personal Property
including, withoun limitation, a8} fights to insurance proceeds and unearned premiums arising from
or relating to damage to the Real Property or the Personal Property, and (c) all proceeds,
products, replacements, additions, substinutions, renewals and accessions of and to the Real
Property and the Personal Property. (The rights and interests described in this paragraph shall
hereinafier be called the “Intangihles”.)

.
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All of the property described above, and each item of property therein described,
not Emited to but including the Real Propenty, the Personal Property and the Intangibles, is herein
referred to as the "Mortgaced Property.”

Nothing herein contained shall be construed as constituting Mortgagee a
mortgagee-in-possession in the absence of the taking of actual possession of the Morgaged
Property by Mortgagee. Nothing contained in this Mongage shall be construed as imposing on
Mortgagee any of the obligations of the lessor under any Lease in the absence of an explicit
assumption thereof by Mortgagee. Inthe exercise of the powers herein granted Mortgagee no
liability shall be asserted of enforced against Mortgages, all such liability being expressly waived
and released by Mongagor.

%0 HAVE AND TO HOLD the Mongaged Property, properties, rights and
privileges hereby curveyed or assigned, or intended so to be, unto Mortgagee, its beneficiaries,
successors and assigne, firever for the uses and purposes herein set forth. Mortgagor hereby
releases and waives all right; under and by virtue of any homestead exemption laws, if any, of the
State. Mortgagor hereby cn'cnants, represents and warrants that (a) it is lawfully possessed and
scised of the Mortgaged Property (%) it has the lawful authority to sefl, assign, convey and
mortgage the Mortgaged Property an’ (v} title to the Mortgaged Property is free and cleas of all
encumbrances, except the Permitted k-vcentions and (d) that Mertgager will forever defend the
same againss all other claims.

The following provisions shall also Covstitute an integral part of this Mortgage:

ARTICLE ONE
LIABILITIES
This Mortgage is made by Mortgagor in favor of Mortgag~é 15 secure the full and
prompt payment by Mortgagor when due, by lapse of time or otherwise, of 1 he f iabilities.
ARTICLE TWO
COVENANTS OF MORTGAGOR
Mortgagor covenants and agrees as follows:
201  Performance under the Loan Agreement, this Mortgage and Other
Loan Documents. Mortgagor shall perform, observe and comply with or cause to be performed,
observed and complied with in & complete and timely manner all provisions hereof, the Loan

Agreement, every other Dearborn Loan Document, the Qakbrook Loan Documents and every
other instrument evidencing of securing the Liabilities, and will promptly pay or cause to be paid

OTooNNLEG

-S-




UNOFFICIAL COPY




UNOFFICIAL COPY

to Mortgagee when due all other sums required to be paid by Mortgagor pursuant to the
foregoing. The Liabilities, with interest thereon shall be due and payable on the Maturity Date

202 Maintenance of Lien. Morigagor will fos the term of the Loan maintain
and preserve the Lien of this Mortgage as a first and paramount Lien on the Montgaged Property,
subject only to-the Permitted Exceptions.

203 Complisnce with Laws and Other Restrictions. Mostgagor shall
comply with alt Laws applicable to Mongagor, the Mortgased Property or both.

204 Taresand Assessments. (2) Mortgagor shzil pay promptly when due all
real estate tases, assessments, rates, dues, charges, fees, levies, fines, impositions, transit taxes,
taxes imposed v ihs receipt of rent, and any other federal, state or local govemmental charge,
general, special, ordivry or extraordinary of every kind and nature whatsoever now or hereafter
imposed, levied or assesied againet the Mortgaged Property (the *Impositions”), before the same
become delinquent. Mozigagor shall continually cause the Project to be taxed under tax bills
which inchide no property wirizf s not a part of the Mortgaged Property and Morngagor shall nos
file or permit to be filed with the oZzce of the assessor or any other taxing or assessing authority a
petition, application or other instruinesi which would resutt in the inclusion of property other than
the Morgaged Property within the tax till; 2ffecting the Mortgaged Property or any pant thereof.
Mortgagor shall have the right to contest iripositions as set forth in the Loan Agreement.

(b) Mortgagor shall pay to Mortgag:e on the first day of each month, together
with and in addition to the monthly principal and intere! pavments to be made under the Note, an
amoum equal to one-twelfth (1/12) of the Impositions rzaz0nably estimated by Lender for the
following year (the “Impounds”). If Mortgagee determine. (nat any amounts paid by Morstgagor
are insufficient for the payment in full of such Impositions, Mcrtgagze shall notify Mortgagor of
the increased amounts required to pay all amounts due, whereupor. 3%ortgagor shall pay to
Mortgagee within ten (10) days thereafter the additional amount as siat-d in Morigagee's notice.
All sums so paid shall not eam interest and may be commingled by Morigagee with its general
funds. Within thirty (30) days following request therefor by Mortgagor, Mostzapee shall, unfess
Mortgagor is otherwise in default hereunder, apply said funds to the payment of ¢: at the sole
option of Mortgagee release said funds to Mortgagor for the application to and pzgrient of,
Impositions. Upon the occurrence of an Event of Default by Mortgagor, Mortgagee ==y apply
al? or any part of said sums to the Loan and/or to cure such Event of Default, in which event
Mortgagor shall be required to restore all amounts so applied. Within ten (10) days following full
repayment of the Loan (other than as a consequence of a foreclosure or conveyance in lieu of
forectosure of the Mortgaged Property), the balance of all amounts collected and in Mortgagee's
possession shall be paid to Mortgagor.

205 Mechanic’s and Other Liens. Mortgagor shal} not suffer or pemmit any
mechanics’ lien of claim or other Lien to be filed or otherwise asserted against the Mortgaged
Property and shafl cause the same to be discharged within thirty (30) days after Mortgagor
teceives notice of same; provided that Mortgagor shall have the right to contest Liens as set forth
n the Loan Agreement.
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206 Insurance and Condemnation.

(3) Mortgagor shall, at its sole expense, obtain for, delives to, assign, renew and
mainain for the benefit of Mongagee, until the Liabilities are paid in full, the insurance policies
specified in the Loan Agreement. In addition to other remedies available hereunder and under the
Loan Agreement, if after Mortgagee's reasonable request Mortgagor fails to provide Mortgagee
with evidence of the insurance coverage required to be cariied by Mortgagor under the Loan
Agreement, Mortgagee may purchase such insurance at Mortgagor's expense for the purpose of
protecting Mortgagee's interest in the Mortgaged Property  Any insurance purchased by
Mongagee may, but need not, protect the interest of Morngagor in the Mortgaged Property. The
insurance ¢ @)age purchased by Morigagee may or may not pay any claim that Mortgagor may
make or any claun that is made against Mortgagor in connection with the Mortgaged Property.
Provided that Mzirz2gee has not commenced foreclosure proceedings, elected to accelerate the
amoumnts due and owriie under the Note, and Morntgagor is not otherwise in defauh hereunder,
Mortgagor may later czitc.d any insurance purchased by Mortgagee, but only after providing
Mortgagee with evidence 121 Mortgagor has obtained insurance as required. 1f Mortgagee
purchases insurance for the Moy 223ed Property, Mortgagor will be liable and shall reimburse
Mortgagee for the costs of that insurzsce, inchuding, but not limited to the interest, labor charges
and other charges that Mortgagee shall ==asonably impose in connection with the placement of the
insurance, until the effective date of the (zuvellation or expiration of the insurance. The costs of
insurance purchased by Morigagee may be z:{ded to the total outstanding batance or obligation
secured hereby and evidenced by the Note. The co:ts of the insurance purchased by Mortgagee
may exceed the cost of insurance Mortgagor would vtherwise be able to obtain.

(b) Any boss under any imsurance policics novefing of relating to the Mortgaged
Property shall be adjusted and compromised as set forth in t':» Loan Agreement. If all or any pant
of the Mostgaged Property shall be damaged or destroyed by fire or other casualty or shall be
damaged or taken through the exercise of the power of eminent Gozo2in or other cause,
Mortgagor shall restore and repair the Morgaged Property, which rcsticztion and repair shall be
performed in accordance with the terms and provisions of the Loan Agieement. Any
condemnation or insurance proceeds shall be disbursed to Morgagor or applied by Mortgagee to
{he Loan, all as set forth in the Loan Agreement.

207 Nos-lmpairment of Mortgagee's Rights. Nothing containe/ in this
Mortgage shall be deemed to limit or otherwise affect any right or remedy of Mortgagec wader
any provision of this Mortgage of of any statute or rule of law to pay, at Mortgagee's election and
upon five (5) days' prios written notice to Mostgagor (except with respect to payment of
premiums and other amounts required to be paid to maintain the insurance required hereunder and
under the Loan Agreement, which Mortgagee may cause to be paid prior to the date that such
tnsurance would lapse if such premiums o other amounts are not paid without prior notice to

Mortgagor), any amount required to be paid by Mortgagor under this Morigage, the Loan @
Agreement of any of the Loan Documents, which is not paid by Mortgagor when due, sind the 3
amount so paid by Mortgagee shall be reimbursed by Mortgagor upon demand. All amounts 5]
expended by Mortgagee pursuan to this Mortgage shall be deemed to constitute additional g
indebtedness evidenced by the Note (even if the total amount of such indebtedness would then u
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exceed the face amount of the Note), and secured by this Mortgage and all of the other Loan
Documents.

2 08 Care of the Morigaged Property. Mongagor shall preserve and maintain,
or cause to be preserved and maintained, the Morigaged Property in good and first class condition
and repair. Mortgagor shall otherwise operate and maintain the Mortgaged Property in
accordance with all Laws and in accordance with the terms of the Loan Agreement.

209 Transfer or Encumbrance of the Mortgaged Property. Mortgagor shall
not petmit or suffer to occur any Transfer in violation of the terms of the Loan Agreement.
Mortgagos “nall not permit any interest in any Lease to be subordinated to any encumbrance on
the Mortgage? Property other than the Loan Documents and any such subordination shall be null
and void. Moriezanr agrees that in the evem the ownership of the Mortgaged Property, any
interest therein o7 2 part thereof becomes vested in any other Person, Mortgagee may, without
notice to Mortgagor, dz4i “a any way with such Person without in any way vitiating or discharging
Mortgagor's liability herturstor or the Liabilities. No Transfer of the Mortgaged Property, nio
forbearance to any Person witli p2snect to this Mortgage, and no extension to any Person of the
time for payment of the Liabilitics given by Mortgagee shall operate to release, dischasge, modify,
change or affect the liability of Mostgagor, either in whole or in part, except to the extent
specifically agreed in writing by Mortgages. Except as otherwise permitted in the Loan
Agreement, and except for the Permitted E«zeptions, Mortgagor shall not suffer or permit any
Lien, encumbrance, lease or matter to encumber oz be placed, recorded or filed against the
Mortgaped Property. In addition, Mortgagor siafl filly and faithfully perform all of its covenants,
agreements and obligatior:s under the Permitted Exzirions.

210 Security Agreement and Financiay Statements.

(2) Mongagor (as debtor) hereby grants to Martzagee a security interest under
the Code in all fixtures, machinery, appliances, equipment, fumiture azd personal property of
every mature whatsoever constituting part of the Mortgaged Property. M.cirzagor shall execute
any and all documents, including without limitation financing statements prsuant to the Code, as
Morigagee may request to preserve, maintain and perfect the priosity of the firsi Lizn and security
interest created hereby on property which may be deemed personal property of fixtuiez, and shall
pay to Mortcagee on demand any expensss incurred by Mortgagee in connection withi the
preparation, execution and filing of any such documents. Mortgagor hereby authorizes 7.1
empowers Mortgagee and irevocably appoints Mortgagee the agent and attomey-in-fact of
Mortgagor to execute and file, on Mortgagor's behalf, all financing statements and refiling and
contimumtions thereof as Mortgagee deems reasonably necessary or advisable to create, preserve
and protect suchLien. When and if Morigazor and Mortgagee shall respectively become the
debtor and seanted party in any Code financing statement affecting the Mortgaged Property (or
Mortgagee takes possession of personal property delivered by Mortgagor where possession is the
means of perfection of the security interest), then, at Mortgagee's sole election, this Mortgage
shall be deemed a security agreement as defined in the Code, and the remedies for any violation of
the covenants, terms and conditions of the agreements herein contained shall be as prescribed
herein or by general law, or, 4% to such part of the security which is also reflected in such
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financing statement, by the specific statutory consequences now or hereafier enacted and specified
inthe Code.

(b)  Astothose items of collateral deseribed in this Mortgage that are, or are to
become fixtures refated to the real estate mortgaged herein, it is imtended as to those items that
THIS MORTGAGE SHALL BE EFFECTIVE AS A FINANCING STATEMENT FILED AS A
FIXTURE FILING from the date of its filing in the real estate records of DuPage County, Hlinois.
The name of the record owner of said real estate is Dearborn-Oak Brook Office Associates,
Limited Partnership. Information concerning the security interest created by this instrument may
be obuained from Mortgazee, as secured party, at the address of Mortgagee as set forth in page
one of this %.:o1gage. The address of Mortgagor, as debtor, is as set forth in page one to this
Mortgage. This Aacument covers goods which are or are to become fixtures.

(c) ~Vithout limitation of the foregoing, if an Event of Default occurs,
Mongagee shall be entiiies immediately to exercise all remedies available to it under the Code and
this Section 2 10. Montgas or shall, in such event and if Mortgagee so requests, assemble the
tangible personal property at Mo.tcagor's expense, at 2 cotvenient place designated by
Mongagee. Mortgagor shall pay al) zexsonable expenses incurred by Mortgagee in the collection
of such indebtedness, including Legal Couts, and in the repair of any teal estae or other property
to which any of the tangible personal piopaity may be affixed. If any notification of intended
disposition of any of the personal property 1% ~cquired by faw, such notification shall be deemed
reasonable and proper if given at least ten (10) days before such disposition.  Any proceeds of the
disposition of any of the personal property may be 7pplied by Mortgages to the payment of the
expenses of retaking, holding, preparing for sale and élliag the personal propenty, including Legal
Costs, and any balance of such proceeds may be applied by ? {ortgagee toward the payment of
such of the Liabilities, and in such order of application, as Morigages may from time to time elect.
1f an Event of Default occurs, Mortgagee shall have the right to exeicise and shall automatically
succeed to all rights of Mortgagos with respect to intangible persoraf property subject to the
secutity interest granted herein. Any party to any contract subject to ibc szourity interest granted
herein shall be entitled to rely on the rights of Mortgagee without the necissity of any further
notice or action by Mongagor. Mortgagee shall not by reason of this Mortg2ge nr the exercise of
any right gramed heteby be obligated to perform any obligation of Mortgagor with cecpect to any
portion of the personal property nos shall Mortgage be responsible for any act coriruited by
Mortgagor, or any breach or failure to perform by Morngagor with respect to any portion nf the

personal property.

(d)  Morgagor and Mortgagee agree that the filing of a financing Statement in
the records normally having to do with personal property shall never be construed as in any way
derogating from or impairing the express declaration and intention of the pasties hereto,
hereinabove stated, that everything used in connection with the production of income from the
Mortgaged Property and/or adapted for use therein and/or which is described or reflected in this
Mortgage is, and at all times and for all purposes and in all proceedings, legal or equitable, shall
be regarded as part of the real estate encumbered by this Mortgage irrespective of whether (3) any
such item is physically attached to the Project, (1i) serial numbers are used for the better
identification of centain equipment items capable of being thus identified in & recital contained

2.
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berein of in any list filed with Mortgages, or (iii) any such item is referred to or reflected in any
such financing statement so filed at any time. Similarly, the mention in any such financing
staternent of (A) rights in or to the proceeds of any fire and/or hazard insurance policy, or (B) any
award in eminen domain proceedings for a taking or for foss of value, or (C) Mortgagor's interest
as lessoy in any present or future Lease or rights to income growing out of the use and/or
occupancy of the Mongaged Propersty, whether pursuant to Lease or otherwise, shall never be
construed as in any way ahering any of the rights of Mortgagee as determined by this instrument
or adversely affecting the priority of Morigagee's Lien granted hereby or by any other recorded
document. Any such mention in any such financing statement is declared to be for the protection
of Mortgager in the event any court or judge shall a1 any time hold with respect to clauses (A),
(B) o1 (C) abvve, that notice of Mortgagee's priority of interest, to be effective against a
particular class 55 persons, including, but not limited to, the federal govenment and any
subdivisions or entin- of the federal government, must be filed in the Code records.

211 Aacr-Acquired Property. To the extent permitted by, and subject to,
applicable law, the Lien oi'this Mortgage, including without limitation the security interest created
under Section 2 10, shall autcmasically attach, without further act, to all property hereafter
acquired by Mortgagor Socated m 61 o1, or attached to, or used or intended to be usedin
commection with, or with the operatior. of, the Mortgaged Property or any part thereof.

212 Leases Affecting Niortgaged Property. The assignment of Leases and
Rents comtained in this Mortgage shall not be ¢ eenied to impose upon Mortgagee any of the
obligations or duties of the landlord or Mortgago: piovided in any Lease, including, without
timitation, any liability under the covenant of quict enizvment contained in any Lease in the event
that any tenant shall have been joined as 2 party defenda:t i» any action to forectose this
Morigage Mortgagor hereby acknowfedges and agress thii Martgagor is and will remain liable
under such Leases to the same extent as though the assignmen: of 1 zases and Rents contained in
this Mortgage had not been made. Mortgagee disclaims any assum;t'on of the obligations
imposed upon the landlord or Mortgagor under the Leases, except as te-such obligations which
avise after such time as Morstgagee shall have exercised the rights and privilzges conferred upon it
by the assignment of Leases contained and Rents in this Mortgage and assumes? awnership of the

collateral thereby assigned.

2.13  Payment of Superfor Liens. To the extent that Mortgagee, afi= the date
hereof, pays any sum due under any provision of law or instrument or document creatini; any Lien
superior os equal in priority in whole or in part to the Lien of this Mortgage, Mortgagee shall
have and be entitled to a Lien on the Mortgaged Property equal in parity with that discharged, and
Morigagee shall be subrogated to and receive and enjoy all rights and Liens possessed, held or
enjoyed by, the holder of such Lien, which shall remain in existence and benefit Mortgagee to
scoure the Liabilities. Mortgagee shall be subrogated, notwithstanding their release of record, to
mortgages, trust deeds, superior titles, vendors, Liens, mechanics’ and materialmen's Liens,
charges, encumbsances, rights and equities on the Mortgaged Property to the extent that any
obligation under any of the same is paid or dischasged with proceeds of disbursements or
advances of the Loans o other Indebtedness secured hereby.

-10-
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214 Useof the Mortgaged Property. Montganor shall not suffer or permit
the Mortgaged Propetty, or any portion thereof. to be used by the public in such manner as might
unreasonably tead to impair Montgagor’s title to the Mortgaged Property or any portion thereof,
or i such manner as might reasonably make possible a claim o claims of easement by
prescription or adverse possession by the public, as such, os of implied dedication of the
Mortgaged Property or any portion thereof.

ARTICLE THREE
DEFAULTS

353, Eventof Defanht. The term "Evens of Defau't " wherever used in this
Mortgage, means incvicourrence of an Evens of Default under the Loan Agreement,

ARTICLEFOUR
REMEDIES

401  Acceferation of Mutwrity. 1fan Even: of Default occurs, Mongagee may
declare the Liabilities to be immediately due 543 pavable, without further demand or notice.

402  Mortgagee's Power of Enfoccsment. If an Event of Default occurs,
Mortgagee may, either with or without entry or taking peaczssion 2s provided in this Mortgage or
otherwise, and without regard to whether or not the Liabilities hall have been accelerated and
without regard to whether the obligations and liabilities of Mr:igapes under the Loan Docurnents
have been terminated, and without prejudice to the right of Mortg.gee thereafter to bring an
action of foreclosure or any other action for any default existing at the iinie such earfier action
was commenced or arising thereafter, proceed by any appropriate action or sroceeding: (a) to
enforce the obligations of Mortgagos under the Loan Agreement and/or any otfer of the
Liahilities or the performance of any term hereof or any of the other Loan Documeis; (b) to
foreclose this Mortgage by judicial action and to have sold, as an entirety or in separ=ie Sots or
parcels, the Monigaged Property, (c) to foreclose this Morteage by advertisement with a2l
suthority and power to sell the Mortgaged Property at public auction and convey the same t=ihe
purchaser in fee simple, either on one parcel or separate fots and parcels, all in sccordance with
and in the manner prescribed by law, such power of sale, if available, being hereby expressly
gramed to Mortgagee in which event, references to *forecfosure” oz *foreclosuta sale”, in this
Mortgage chall be deemed to mean and include sates pursuant to the exercise of the power of sale
granted herein; and (d) to pursue any other remedy available to Mortgages. Morgagee may take
action either by such proceedings or by the exercise of its powers with respect to entry or taking
possession, or both, as Mortgagee may determine.

-11-
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403 Mortgagee's Right to Enter and Take Possession, Operate and Apply
Income.

(a) 1 an Event of Default occurs, Mortgagor, upon demand of Mortgagee, shall
forthwith surrender to Mortgagee the actual possession of the Mortgaged Property, and if and to
the extent permitted by law, Mortgagee itself, or by such officers or agents as it may appoint, may
enter and take possession of all or any postion of the Mortgaged Property and may exclude
Mortgagos and their agents and employees wholly therefrom and may have joint access with
Afortgagor to the books, papers and accounts of Morngagor relating to the Mortgaged Property.

{b) 1f an Event of Defauht occurs, and Mongagor shall for any reason fail to
surrender os {e':ver the Mortgaged Property or any part thereof after Mortgagee's demand,
Morgagee may o%iain a judgment os decree conferving on Mortgagee the right to immediate
possession or requiriig, Mortgagor to deliver immediate possession of all or part of the
Mongaged Property to Minrigages, to the entry of which judgment or decree Mortgagor hereby
specifically consents. Msitgacor shall pay to Mortgagee, upon demand, all costs and expenses of
obtaining such judgment os de«i52 and Legal Costs, and all such costs and expenses and Legal
Costs shall be secured by the bien 1 1iiis Mortgage.

(c) 1f an Event of Defau's ¢ crurs, Mortgagee may apply for the appointment of a
feoeiver in accordance with the statutes arg iaw made and provided for, to which receivership

Mortgapor hereby consents.

(d) After an Event of Default occure, 1:pon every such entering upon or taking of
possession, Mortgagee or receiver, as the case may be, ruzy hold, store, use, operate, manage and
comrol the Mortgaged Property and conduct the business ‘sicreof, and, from time to time:

(i) make all necessary and proper maintenance, repzins, renewals, replacements,
additions, betterments and improvements thereto and thereor 4+ Mortgagee may
reasonably determine and purchase or otherwise acquire additional Sixtures and personal

property;

(ii) insure of keep the Mortgaged Property insured with limits ot 20 2xcess of
those set fosth in the Loan Agreement,

(iii) manage and operate the Mortgaged Property and exercise all the rights and
powers of Mortgagor with respect to the same,

(iv) enter into agreements with others to exercise the powers herein granted
Mortgagee or a receiver, afl as Mortgagee or a receiver from time to time may determine,
and Mortgagee or a receiver may collect and receive all the rents, income and other
benefits thereof, including those past due as well as those accruing thereafter and may
spply the monies so received by Mortgagee or receiver, in such priority as Mortgagee may
determine.

-12-
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The entering upon and taking possession of the Mongaged Property, the
appointment of a receiver, the collection of such rents and profits and the application thereofas
aforesaid shall not cure or waive any Event of Default under this Mortgage nor in any way
operate to prevent Nortgagee from pursuing any other remedy which it may now or hereafter
have urder the terms of this Mortgage nor shall it in any way be deemed to constitute Mortgagee
a mortgagee-in-possession. The rights and powers of Mortgagee hereunder shall remain in full
force and effect both prior to and after any foreclosure of the Mortgage and any sale pursuant
thereto and until expiration of the period of redemplion from said sale, regardless of whether a
deficiency remains from said sale. The purchaser at any foreclosure sale, including Mortgagee,
shall have the right, 4t any time and without limitation, to sdvanice money to any receiver
eppointed i.=r:under to pay any part or all the items which the receiver would otherwise be
authorized to psy if cash were available from the Mortgaged Property and the sum so advanced,
with interest at ivcnate then in effect under the terms of the Loan Agreement, shall be a part of
the sum required to ¢» paid to redeem from any foreclosure sale. The rights hereunder shall in no
way be dependent upon <ud shall apply without regard to whether the Montgaged Property is in
danger of being lost, matiially injured or damaged or whether the Mortgaged Property is
adequate to dischaspe the Liibiities secured bereby. The rights contained herein are in addition
to and shall be cumulative with the sights given in the Assignment of Leases and Rents, assigning
any Leases, Rents and profits of the Mortgaged Property. To the extent inconsistent with the
terms of this Section 4.03, the terms o7 toe: Assignment of Leases and Rents shall contrel.

404 Leases. Mongagee is authorized to foreclose this Mortgage subject to the
rights, if any, of any tenant or tenants of the Mor'gazed Property, or Mortgagee may elect which
tenants Mongagee desires to name as parties defencar in such forectosure, and the failure to
make any such tenant a party defendant to any foreclosiie proceedings and to foreclose its rights
wili not be, nor be asserted by Mortgagot to be, a defense ‘- any proceedings instituted by
Mortgagee to collect the sums secured hereby or, subject to S iction $.00 hereof, to collect any
deficiency remaining umpaid after the foreclosure sale of the Mor'g-sed Property.

Al Leases entered into by Mortgagor subsequent to the dar= hereof, shall provide
that Mortgagee may elect to give the tenant thereunder priority over the lizn of this Mortgage,
that upon notification by Mortgagee to that effect, the rights and interests of cuch, t=nant shall be
deemed to have priority over the lien of this Mortgage; and that such tenant shali execute and
deliver whatever instruments may be required for such purposes.

405 Parchase by Mortgagee. Upon any foreclosure sale, Mortgagee may bid
for and purchase all or any portion of the Mortgaged Property and, upon compliance with the
terms of the sale, may hold, retain and possess and dispose of such property in its own absolute

right without further accountability.

406 Application of Foreclosure Sale Proceeds. Out of the proceeds arising
from the sale and foreclosure, Mortgagee may retain all sums due under the Loan Agreement
together with all such sums of money as Mortgagee shall have expended or advaniced pursuant to
this Mortgage or pursuant fo statute together with interest thereon as provided and all costs and
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expenses of such foreclosure, inchiding Legal Costs, with the balance, if any, to be paid to the
persons entitled thereto by law.

L]

407 Application of Indebtedness Toward Parchase Price. Upon any
foreclosure sale, Mortgagee may apply any of all of the Liabilities or any decree in lieu thereof,
toward the purchase price.

408  Wakver of Appralsement, Valuation, Stay, Extension and Redemption
Laws Mortgagor hereby waives any and all rights of redemption. Further, to the full extent
permitted by applicable law, in case of an Event of Default, neither Mortgagor nor anyone
claiming by, *i:vough or under it will set up, claim or seek to take advantage of any reinstatement,
appraisement, valuation, stay or extension laws now or hereafler in force, or take any other action
which would priarnt or hinder the enforcement or foreclosure of this Mortgage or the absolute
sale of the Morgzae Property or the final and absolute putting into possession thereof,
immediately after such »2is. of the purchaser thereat. Mortgagor, for itself and all who may at any
time clarm by, through or truder it, hereby waives, to the full extent that it may Tawfully so do, the
benefit, of all such laws, and ary and all right to have the assets comprising the Mortgaged
Property marshalled upon any ivraclosure of the Lien hereof and agrees that Mortgapes or any
court having jumisdiction to foreclos s such Lien may sell the Mortgaged Property in part or 45 an
entirety

409 Receiver- Mortgage: in Possession. If an Event of Default occurs,
Mortgagee, to the extent permitted by faw and «thout regard to the value, adequacy or
occupancy of the security for the indebtedness and »*2r sums secured hereby, shall be entitled as
& matter of right, if it so clects, to the appoimtment of & < e:siver to enter upon and take possession
of the Morigaged Property and to collect all rents, incomg 714 other benefits thereaf and apply
the same a3 the court may direct; provided, however, the fezcgoina shall in no way limit oy impair
the rights of Mortgagee under the Loan Agreement or any other Loar: Document. The expenses,
including receiver’s fees and Legal Costs, incurred pursuant to the yw.virs herein contained shab)
be secured by this Mortgage. The right to enter and take possession of and to manage and
operate the Mortgaged Property, and to collect all rents, income and other benefits thereof,
whether by a receiver or otherwise, shall be cummulative to any other right or rem2dy hereunder or
afforded by law and may be exercised concurvently therewith or independently tierin?
Mottgapee shall be liable to account only for such rents, income and other benefits actally
received by Mongages, whether received pursuant to this Section or Section 4,03
Notwithstanding the appointment of any receiver or other custodian, Morntgagee shall be entitled
as pledgee to the possession and control of any cash, deposits, or instruments at the time held by,
or payable or deliverable under the terms of this Mortgage to, Mortgagee. Upon, or at any time
after the filing of & suit to foreclose this Mortgage, the court in which such suit is filed shall also
have full power to enter an order placing Mortgagee in possession of the Morntgaged Propesty
with the same power herein granted to a receiver and with all other rights and privileses of a
Mortgagee in possession under law.

OTLNSLE
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The acceptance by Mortgacee of this Mortgage with al} of the rights, powers,
privileges and authority created hereby shall not, prior to entry upon and taking possession of the
Mongaged Property by Mortgagee, be deemed or construed to constitute either Mortgagee a
*mortgagee in possession” nor thereafter os at any time of in any event obligate Mortgagee to
appear in oy defend any action or proceeding relating to the Mortgaged Property or the Leases or
to take any action hereunder or to expend any money of incur any expenses or perform or
discharge any obligation, duty or liability with respect to the Mortgaged Property or any Lease or
to assume any obligation or responsibility for any security deposits or other deposits delivered to
Mortgagor in connection with the Mortgaged Property or any lessee and not assigned and
delivered to Mortgagee, nos, shall Mortgagee be liable in any way (except for its gross negligence
or witful mi-conduct) for any injury or damage to person or property sustained by any person or
persons, firm 77 corporation in o about the Mortgaged Propenty.

It is-eoressly intended, understood and agreed that this Mortgage, the Loan
Agreement, the Note . 2% other Loan Documents, are made and entered into for the sole
protection and benefit of M citgagee and its successors and assigns, and no other persons or
entities shall have any right ar ary *ime to act hereon, and the proceeds of the Loan do not
constitute a trust fund for the benefi of any third party.

4.10 Suits to Protect &+ Mortgaged Property. Mortgapes shall have the power
and authority (but not the duty), after an Ev2nt of Default occurs, to institute and maintain any
suits and proceedings as Mortgagee may deem 4dvisable (2) to prevent any impairment of the
Mortgaged Property by any acts which may be unlzivful or which violate the terms of this
Mortgage or (b) 1o preserve or ptotect its interest io i Mongaged Property.

411 Proofsof Claim. Inthe case of a1y receivesship, insolvency, bankruptcy,
reofganization, a;rangement, adjustment, composition or other jud‘cial proceedings affecting
Mortgagor, the Principals or any of the foregoing, Mortgagee, 1o 2= extent permitted by law,
shall be entitled to file such prooSs of claim and other documents & a7y be necessary or advisable
in order to have its claims allowed in such proceedings for the entire aniouri due and payable by
Mortgagor under the Note, the Loan Agreement, this Mortgage, all of the ¢ther Loan
Documents, at the date of the institution of such proceedings, and for any add'tior al amounts
which may become due and payable by Mortgagor after such date.

412 Mortgagos to Pay the Liabilities in Event of Default; Application of
Monies by Mortgagee.

(2) 1f an Event of Default occurs, then, upon Mortgagee's demand, Mortgagor
(subject to Setion 5,00 hereof) will pay to Morigagee the whole amount of the Liabilities due
and payable and all other sumns secured hereby; and if Mortgagor shall fail to pay the same
forthwith upon such demand, Mortgagee shall be entitled to sue for and to recover judgment
against Mortgagor for the whole amount so due and unpaid together with costs and expenses,
inchuding without fimitation the Legal Costs, incurred either before, after or during the pendency
of any proceedings for the enforcement of this Morigage; and the right of Mortgagee to recover
such judgment shall not be affected by any taking possession or foreclosure sale hereundes, or by
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the exetcise of any other right, power of remedy for the enforcement of the terms of this
Mortgage, or the foreclosute of the lien hereof

(b) Mortgagor hereby agrees, to the extent permitted by law, that no recovery of
any fudgment by Mortgagee, and no attachment or levy of execution upon any of the Mortgaged
Property of any other property of Mortgagor, shall in any way affect the lien of this Mortgage
upon the Mortgaged Property or any part thereof os any lien, rights, powers or remedies of
Mortgaces hereunder, but such lien, rights, powers and remedies shall continue unimpaired as
before until this Mortgage and such lien, rights, powers and remedies are released of record in
accordance with the terms of the Loan Agreement.

413 Delay or Omission. No delay or omission of Mortgagee in the exercise
of any right, powr of remedy accruing upon any Event of Defauk shall exhaust or impair any
such right, power G« ccmedy, or be construed to waive any such Evem of Default or to constitute
scquiescence therein. Zvasy right, power and remedy given to Mortgagee may be exercised from
time to time and as often 7<inay be deerned expedient by Mortgagee.

414 Waivereof P=fanlt. No waiver of any Event of Default hereunder shall
extend to or affect any subsequem or 3ny other Event of Default then existing, or impair any
tights, powers or remedies in respect \herzof  IfMortgagee (a) grants forbearance or an
exteasion of time for the payment of any sizac secured hereby, (b) takes other or additional
security for the payment thereof, (c) waives or Zovs not exercise any right granted in this
Mortgage, or any of the other Loan Documents; {¢£; releases any part of the Mortgaged Property
from the Lien of this Mortgage or any other Loan Dvcvment, (¢) releases any part of the property
encumbered by any of the Liens under the Oakbrook 1.2t Documents, (f) consents to the filing
of any map, plat or replat of the Land, (g) consents to the gaating of any eassment on the Land,
ot (h) makes or consents to any agreement changing the terms o1 vhis Morigage or subordinating
the Lien or any charge hereof, no such act or omission shall releasz. discharge, modify, change or
affect the Lien of this Mortgage, or any of the other Loan Documents oy the Liabilities, any
subsequent purchaser of the Mortgaged Property or any past thereof, or any maker, co-signer,
endorser, surety or guarantor, except as otherwise expressly provided in an instrument ot
instruments executed by Mortgagee. No such act or omission shall prectude Mon gagee from
exervising any right, power o privilege herein granted or intended to be grantea s £aze of any
Even of Default then existing or of any subsequent Event of Default, nor shall the Licn of this
Mortgage be altered thereby, except to the extent of any refeases as described in glayses (i) and

{(¢), above, of this Section 4. 14

4.15 Discontinuance of Proceedings; Position of Parties Restored. If
Mortgagee shall have proceeded to enforce any right or remedy under this Mongage by
foreclosure, entry of otherwise, and such proceedings shall have been discontinued or abandoned
for any reason, of such proceedings shall have resulted in a final determination adverse to
Mortgagee, then and in every such case Mortgagor and Mortgagee shall be restored to their
former positions and rights hereunder, and all rights, powers and remedies of Mortgagee shall
continue as if no such proceedings had occurred or had been taken.

-16-
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416 Remedies Cumniative. Noright, power or remedy conferred upon or
tesenved to Morngagee by the Loan Agreement, this Mortgage or any of the other Loan
Documents or any other instrument evidencing or securing the Liabilities, is exclusive of any other
fight, power o remedy, but each and every such right, power and remedy shall be cumulative and
concurrent and shall be in additionto any other right, power and remedy given hereunder or under
any other Loan Documents or any other instrument evidencing or securing the Liabilities, now or
hereafter existing a1 law, in equity or by statute.

417  Ackmowledgment of Waiver of Hearing Before Sale. Mortgagor
understands that upon the occurrence of an Event of Default, Mortgagee may elect its rights
under the CoZe and take possession of the collateral and dispose of the same by sale or otherwise
in one o more p2scels provided that at least ten (10) days’ prior notice of such disposition must
be given, all as p/ovided for by the Code, as hereafter amended or by any similar or replacement
statte hereafler eiiasie2. Montgagor further understands that under the Constitution of the
United States it may hav i right to notice and hearing before the personal property collateral
may be sold and that the Coue does not require any hearing or other judicial proceeding.
MORTGAGOR HEREBY EXPRESSLY CONSENTS AND AGREES THAT THE
PERSONAL PROPERTY MAY %& DISPOSED OF PURSUANT YO THE CODE AS
DESCRIBED ABOVE. MORTGAGOR ACKNOWLEDGES THAT ¥T IS REPRESENTED
BY LEGAL COUNSEL; THAT BEFOKF SIGNING THIS DOCUMENT THIS SECTION
AND MORTGAGOR'S CONSTITUTIONS: RIGHTS WERE FULLY EXPLAINED BY
SUCH COUNSEL AND THAT MORTGAGUR UNDERSTANDS THE NATURE AND
EXTENT OF THE RIGHTS WAIVED HERER 7 AND THE EFFECT OF SUCH WAIVER.

4 18 Homestead. Mortgagor represenms 200 covenants that the Mortgaged
Property forms no part of any property owned, used or clair/ by Mortgagor as a business or
residentia) homestead and disclaims and renounces all and every si:ch: claim thereto.

4.19 Extemsions. The granting to Morigagor or to ary ther person of party of
any extension of time for the payment of all or any part of the Liabilities o the pesformance of
any covenant or agreement contained herein, or the taking of other or additicnal security for the
paymertt of the whole or any part of the Liabilities, or the releasing of any part of che security at
any time held in comection with the Liabilities, shall not in any way release Mortgage ot any
other person or party obligated for the payment of the Liabilities, or release or impair thie
Mortgage or any other security held in connection with the Liabilities, except to the extend cVthe
person, party of property expressly released in writing by Morigagee.

420 Tenants ot Sufferance. Following any sa'e of the Morigaged Property, or
any part thereof, pursuant to the provisions of this Morgage, to the extent permitted by faw, afl
persons and parties in possession of the property sold shall be obligated to immediately vacate the
premises, and prior to such vacation shall be tenants at sufferance of the purchaser of the property
sold and shall be subject to eviction in action of forcible detainer; provided, however, that the
provisions of this Section 4 20 shall be subject to any agreements made in writing by Mortgagee
with reference to any existing and/or future Leases; and provided, fusther, that the purchaser at

-17-

oreansst




|

UNOFFICIAL COPY




S LD D w

UNOFFICIAL COPY

any foreclosure sale shall have the option to affirm any then existing Leases or tenancies of
otherwise succeed to the rights of Mongagor thereunder.

421 Loan Agreemens. This Mortgage is the Morigage referred to in the Loan
Agreement. All of the terms, covenants, representations and warranties, waivers of notice and
default and due-on-sale provisions contained in the Note, the Loan Agreement and the other Loan
Documments are, by this reference, adopted and incosporated into this Mortgage to the same full
extent and with the same binding force and effect as if all such terms, covenants, conditions,
festrictions, representations, provisions, waivers and warranties were herein stated in full, it being
the express intent that this Mortgage and other Loan Documents each complement and
supplement *as others to the extent necessary or required to protect, preserve and confirm the
fights, powers interests and remedies of Morstgagee in respect of the Liabilities.

ARTICLE FIVE
MISCELLANEOUS PROVISIONS

501 Successorsiad Assigns Included in Parties. Whenever Mortgagor or
Mortgagee are named or referred to herein, heirs and successors and assigns of such Person or
entity shall be included, and all covenants 2o/t agreements contained in this Mortgage shall bind
the successors and assigns of Mortgagor, includ’ig any subsequent owner of all or any part of the
Mortgaged Property and inure to the benefit of the successors and assigns of Mortgagee. This
Section 5,01 shall not be construed to permit an assipiment, transfer, conveyance, encumbrance
or other disposition otherwise prohibited by this Mortgzge or any of the other Loan Documents.

502 Notices. All notices, requests, reports, Seinands or other instruments
tequired or contemplated to be given or fumished under this Mus:gare to Mortgagor or
Mortgagee shall be directed to Mostgagor or Mortgagee as the case: niz be in accordance with
the Loan Agreement. Any such notices, requests, reports, demands of oes instruments shall be
delivered in the mariner provided in the Loan Agreement and shall be deenied given or effective as
provided therein.

503 Headings. The headings of the articles, sections, paragraphs 2!
subdivisions of this mortgage are for convenience only, are not to be considered a part Lerof, and
shall not limit, expand or otherwise affect any of the terms hereof.

5.04 Future Advasces. This Mortgage is given for the purpose of securing loan
advances which Mortgagee may make to or for Mortgagor pursuant and subject to the terms and
provisions of the Loan Agreement. The parties hereto intend that, in addition to any other debt or
obligation secured hereby, this Mortgage shall secure unpaid balances of loan advances made after
this Mortgage is delivered to the Recorder of Deeds, DuPage County, inois, whether made
pursuant to an obligation of Mortgagee or otherwise, provided that such advances are within
twenty (20) years from the date hereof and in such event, such advances shall be secured to the
same extent as if such fiture advances were made on the date hereof, although there may be no
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sdvance made at the time of execution hereof and although there may be no indebtedness
outstanding at the time any advance is made. Such loan advances may or may not be evidenced
by the Note.

505 [Invalid Provisions. The parties hereto intend and believe that cach
provision im this Mortgage and the other Loan Documents comports with all applicable local,
state and federal laws and judicial decisions. However, if any provision of this Mortgage is found
by a court of law of competent jurisdiction to be in violation of any applicable law, and if such
court declares such provision to be illegal, imvalid, untawful, void or unenforceable as wtitten,
then it is the intent of all parties hereto that such provision shall be given force to the fullest
possible extesi that it is legal, valid and enforceable, and thas the remainder of this Mortgage shall
be cornstrued as i such illegal, invalid, unfawfisl, void, or unenforceable provision were not
contained therei s, und that the rights, obligations, and intetests of Morntgagor and Mortgages
under the remainder o this Mortgage shall continue in full force and effect. All agreements herein
and in the Note are exprszly limited so that in no contingency or event whatsoever, whether by
teason of advaricement of (' proceeds hereof acceleration of maturity of the unpaid principal
balance of the Note, or otherwise, shall the amount paid or agreed to be paid to Mortgagee for
theuse, forbearance or detentior oF the money to be advanced hereumder exceed the highest
Lawful rate permissible under applicible ususy laws. If, from any circumstances whatsoever,
fulfiliment of any provision hereof or o(t!.2 Note or any other agreement referred to herein, at the
time performance of such provision shall b= dge, shall involve transcending the limit of validity
prescribed by law which a coumt of competen jurisdiction may deem applicable hereto, then, jpso
facto, the obligation to be fulfilled shalf be reduc=A tn the limit of such validity and if from any
circumstance Mortgagee <hall ever receive s interes: 7o amount which would exceed the highest
lawfid rate, such amount which would be excessive inicrst shall be applied 1o the reduction of the
unpaid principal balance due under the Note and not to the puvment of interest.

5.06 Changes Neither this Mortgage nor any t2ri hereof may be released,
changed, waived, discharged or terminated orally, or by any action ¢1 inaction, but only by an
instrument in writing signed by the party against which enforcement of't':= release, change,
waiver, discharge of termination is sought. To the extent permitted by law, Oty agreement
hereafter made by Mortgagor and Mongagee relating to this Mortgage shall be sup.erior to the
tights of the holder of any intervening Lien. Any holder of a Lien junior to the Lier, o this
Mortgage shall take its Lien subject to the right of Mortgagee to amend, modify or sipplement
this Morgage, the Loan Documents or the Loan Agreement, to extend the maturity of' it
Liabilities or any portion thereof, to vary the rate of interest chargeable under the Loan
Agreement and to increase the amount of the indebtedness secured hereby, in each and every case
without obtaming the consent of the holder of such junior Lien and without the Lien of this
Mortgace losing its priofity over the rights of any such junior Lien. !

6

507 GoverningLaw. This Mortgage shall be construed, interpreted, enforced a}
and governed by and in accordance with the internal laws (as opposed to the conflict of laws \
principles) of the State of Illinois. If any provision of this Mortgage shall grant to Mortgagee any
rights or remedies upon default of Mortgagor which are more limited than the rights that would
otherwise be vested in Mortgagee under applicable law in the absence of said provision,

oxnong
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Mortgapes <hall be vested with the rights pramted in applicable law to the full extent permitted by
law.

508 Other Loan Documents and Colatera)l. Mortgagee shall be entitled to
enforce payment and performance of the Liabilities and to exercise all rights and powers under
this Mortgage or under any Loan Document or other agreement of any laws now or hereafter in
force, notwithstanding that some or all of the Liabilities may now or hereafter be otherwise
secured, whether by mortgage, deed of trust, pledee, Lien, assignment or otherwise, including,
but not limited to the Loan Documents. Neither the acceptance of this Mortgage nor its
enforcement, whether by court action or pursuant to power of sale, shall prejudice or in any
mamner afferc Mortgagee's right to realize upon or enforce any other security now or hereafter
held by Mong>2se, it being agreed that Mortgagee shall be entitled to enforce this Mongage and
any other securitv saw or hereafter held by Mortgagee in such order and manner as it may inits
absolute discreticn Z#tcymine. Mortgagee may resort to any other security held by Morngagee for
the payment of the Lisbiinizs in such order and manner as Morngagee may elect. Notwithstanding
anything comtained hereiti £ the contrary, Morgagee shall be under no duty to Mortgagor or
others, to exercise or exhaust «ii or any of the rights, powers and remedies available to

Morgagee.

$.09 Limitation of Licbity. The provisions contained in Section 10,12 of the
Loan Agreemen are hereby incorporated h¢-#in by this seference thereto.

$.10 Definitions Included in Ai=ezdment. Definitions contained in this
Mortgage which identify documents, including the vibér Loan Documents, shall be deemed to
include all amendments and supplements to such docurnznts from the date hereof, and all future
amendments and supplements thereto entered into from tinie (o time to satisfy the requirements of
this Morntgage or otherwise with the consent of Mortgazee. Refcrence to this Mortgage
comained in any of the foregoing documents shall be deemed to izchude all amendments and
supplements to this Mortgage.

5.11 Conflict With Loan Agreement. In the event of any ¢haflict between the
terms and provisions of this Mortgage and the terms and provisions of the Loar Agreement, the
terms and provisions of the Loan Agreement shali control. A provision in this Morgnge shall not
be deerned inconsistent with the Loan Agreement by reason of the fact that no provisica in the
Loan Agreement covers such provision in this Mortgage.

5.12 Total Liabiities Secured. The total Liabilities secured hereby at any one
time shall not exceed $14,600,000.00 plus interest thereon and any disbussement made for the
payment of Impositionis or insurance premiums, or both, on the Mortgaged Property with interest
on such disbursements.

5.13 Waiver of Tria) By Jury. MORTGAGOR WAIVES ANY RIGHT TO

A TRIAL BY JURY IN ANY ACTION OR PROCEEDING TO ENFORCE OR DEFEND
ANY RIGHTS UNDER THIS MORTGAGE OR EELATING HERETO OR ARISING
FROM THE RELATIONSHIP WHICH IS THE SUBJECT OF THIS MORTGAGE AND

«20-
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AGREES THAT ANY SUCH ACTION OR PROCEEDING WILL BE TRIED BEFORE A
COURT AND NOT BEFORE A JURY.

514 Time s of the Essence. Time is of the essence of each and every provision
of this Mortgage and the other Loan Documents.

S AR LAY
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IN WITNESS WHEREOF, Mortgagor has caused these presants to be signed
and delivered as of the day and year first above writien.

MORTGAGOR:

DEARBORN-DAK BROOK OFFICE ASSOCIATES,
LIMITED PARTNERSHIP, a New Mexico limited
partnership

By:  BGK Equities, Ing,, a New Mexico corporation, its

By
s _j#,dent
/

/

KA PCDOCS CIICAGOS 93913 My £, 1997 [ 440}
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STATE OF nCﬂ )}
F(L ) SS.
COUNTY OF )
1 YEWitéa Notary Public in and foy saif County, in the State
aforessid, DO HEREBY CERTIFY, that Wi the of BGK Equities,

Inc., 2 New Mexico corporation, the general partner of Dearborn-0ak Brook Office Associates,
Limited Partnership, 8 New Mexico limited partnership (the "Partnership”), who is personally
wit to 174 to be the same person whose name is subscribed to the foregoing instrument as such
appraied before me this day in person and acknowledged that he/she signed and
delivered the sa'd instrument as his/her own free and voluntary act and as the free and voluntary
act of said Partnersti, for the uses and purposes therein set forth.

GIVEN under my !.2::d and Notariat Seal this ﬂ‘j’day of '1 U l ’ , 1997.

-

Notary Public
My commission expires 21’ J ! 1%

0I£905L6
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z 745 McClintock Drive
ii gurr Ridge, Illinois
Q pIN: 18-30-303-0095
J’
?— EXHIBIT A._
3 Legal Description
PARCEL 1:

LOT 1 I DEARBORN PFSUMEDIVISION OF LOTS 2 AND 3 IN BURR RIDGE PARK UNIT 3,
BEBING A SUEBDIVISION % THE WEST 1/2 OF SECTION 30, TOWNSHIP 38 NORTH, RANGE
12, EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF

RECORDED JANUARY 30, 1987 AS DOCUMENT NO. B7060824, IN COOK COUNTY,
ILLINOIS.

PARCEL 2:

PERPETUAL NON-EXCLUSIVE EASEMENTS APPURTENANT TO AND FOR THE BENEFIT OF
PARCEL ONE, INCLUDING BUT NOT LIMITER 20 EASEMENTS FOR INGRESS AND EGRESS,
FOR PURPOSES OF MAINTENANCE AND ENFOK(GEMENT AND FOR PURPOSES OF DRAINAGE RS
GET FORTH AND ESTABLISHED BY THE DECLARATION OF COVENANIS, CONDITIONS,
RESTRICTIONS AND EASEMENTS FOR BURR RIDGZ PARK, RECORDED 1/3/84 AS DOCUMENT
26015063, AS AMEKDED BY FIRST AMENDMENT RECOTDED MARCH 19, 1985 AS DOCUMENT

27479281, OVER, UNDER, ACROSS, IN AND UPCN 7#cz)*PROPERTY" AS DEFINED AND
DESCRIBED THEREIN.

PARCEL 3:

PERPETUAL NON-EXCLUSIVE EASEMENTS APPURTENANT TO AND ¥OR THE BENEFIT OF .
PARCEL ONE, INCLUDING BUT NOT LIMITED TO EASEMENTS FOR ’.CCESS AS SET FORTH
AND ESTABLISHED BY THE DECLARATION OF COVENANTS, CONDITIONS, RESTRICTIONS
AND EASEMENTS FOR BURR RIDGE PARK OWNERS ASSOCIATION RECOROET APRIL 12,
1984 AS DOCUMENT 27042757, AND AMENDED BY DOCUMENT 27479286, T2, THROUGH,
QOVER AND ACROSS THE “PREMISES" AS DEPINED AND DESCRIBED THEREZIW. :
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745 McClintock Drive
Burr Ridge, Illinois

EXHIBIT B
Permitted Exceaptions to Title

BRI NI

Those title exceptions listed on title commitment
CC106684 dated July f[ , 1997, issued by First american Title
Insurance (Coumany for the property described on Exhibit a hereto.
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