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This astrumerds o Mortgage, Assignment of Leases mnd Rents, Secarity Agreement and
Flunneing Statesiont of both rond and persatal property, Incloding fixtures, The fixtures or
poods that are or wee to-hecome fixtures will be situnted on the real property deseribed in
Exhibit A, Thiv Instrtment ds to be filed of record in the records where mortgages on real
estate nre vecorded, Tn o lditon, this instrument is to be approprintely Indexed, not only us a
mortgage, but alse as o Huanelug statement covering goods that are or ire to hecome fixtures
on the real property described e ela,

This instrument contalns after-pecubred property provisions snd secures obligntions
contalning provisions for changes in incecest rates, The name und address of the Mortgagor
{debior) and Mortgagee (secured party) hereuwnder are set forth in Section 10,4 hereof,

LASALLE NATIONAL BANK, NOT FERSONALLY
BUT AS TRUSTEE UNDER TRUST AGREEMEN'T, DATED JANUARY 1, 1997,
AND KNOWN AS TRUST NO, 121000

il

WOLF POINT OWNERS, 1.1.C,,
collectively, Morigagor

TO

CAPITAL TRUST,
Morigages

Street Address:  Sce Schedulo B attached Permanent  Nenl  Estate Tax  Index  Nogs):
hereto See Schedule B attuched herete
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MORTGAGE, ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREEMENT AND FINANCING STATEMENT ("Mottaage"), dated as of July &), 1997,
by LASALLE NATIONAL BANK, A NATIONAL BANKING ASSOCIATION, NOT
PERSONALLY BUT A% TRUSTEE UNDER TRUST AGREEMENT DATED JANUARY |,
1997, AND KNOWN A8 TRUST NO. 121000, having an address at 135 South LaSalle Street,
Chicago, [llinois 60603 (the "Trust"), and WOLF POINT OWNERS, L.L.C., an Ilinois limited
liability company and the sole beneficiary of the Trust, having an address in care of
Merchandise Mart Properties, Inc., 222 Merchandise Mart Plaza, Suite 470, Chicago, llinois
60654 ("Bencficiary"), collectively, as mortgagor hereunder (the Trust and Beneficiary are
herein cedectively referrd to as "Mortgagar”), to CAPITAL TRUST, a California business
trust, formeiy known as California Real Estate [nvestment Trust, having an office in care of
Victor Capital-Croup, L P., 885 Third Avenue, Suite 1240, New York, New York 10022, as

mortgagee hereundor ("Mortgagee").
WITNESSETIL

WHEREAS, Mortgagor is in¢ owner and holder of (a) fee title to (i) the Land (as
heeeinafter defined) located at 320 Notth Orleans Street, Chicngo, lilinois, designated as Lot
16, in the Wolf Point Resubdivision, Chicago, llinois, as more particuluarly described in
Exhibit A attached heret and incorporated heteir by this reference, (if) that certain multi-story
parking garage (the "Waif Point Building") locaies ia said Wolf Point Resubdivision, (iii) and
any and all other Improvements (a8 hercinafter defineds, situate on the Land; and

WHEREAS, puriuant to that certain Loun Agreemens, of even date herewith (as
amended, modified, extended, supplemented, restated or repliced from time to time, the "Loan
Agrgement"), by and among Mortgagee, as lender, and Morlgagor, +:1¢ Borrower and the River
West Borrower (as defired in the Loan Agreement), as borrowers, Morigagee has made or is
about to make a loan (the "Loan") to the Borrower Group (ns defined in the Loan Agreement),
in an amount not to excued at ony one time, the principal sum of Thirty-Five Million and No
Dollars ($35,000,000.00%, which Loan is evidenced by that certain Promissory iNole of cven
date herewith (as amended, medified, extended, supplemented, restated or replaced - from time
to time, and including oll joinders now or hereafter entered into, the "Notg") made by
Mortgagor and, by partial joinder, Mortgagor and the River West Borrower to the order of
Mortgagee in the principal amount of the Loan; and

WHEREAS, in ovder to sccure the obligations and liabilitics of the Borrower Group
under the Note and any and all other documents evidencing and/or securing the Loan,
Mortgagor, as mortgagoer, has agreed to execute this Mortgage covering the Premises (as
defined below) to Mortgngee, as mortgapee.

NOW, THEREFORE, Mortgagor does hereby agree as follows:
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To sccure the punctunl payment by Mortgagor of the Mortgagor's obligations
(collectively, the "Obligntions") under the Note, the Loan Agreement, this Mortgage and all
other documments and instruments evidencing and/or securing the Loan and all documents and
instruments exccuted and/or delivered in connection therewith, and all substitutions for and
replacements thereof (eollectively, the "Loan Documents”), when due, whether at stated
maturity, by acceleration or otherwise, und the performance and observance of all other
covenants, obligations and liabilities of the Borrower Group under the Loan Documents,
Mortgagor does hereby grant, bargain, sell, mortgage, warrant, convey, alien, remise, release,
assign, transfer, grant o secutity interest in, set over, deliver, confirm and convey unto
Mortgagee, 4ipon the terms and conditions of this Mortgage, with power of sale and right of
entry as provided hercinbelow, ench and all of the Land and Improvements, and further gronts
to Mortgagee, a-fizst priovity sceurity interest in and fo all other property described in Granting
Clauses First throughi Biehteenth below (all of such property is hereinafter collectively referred
to as the "Premiscs™).

GRANTING CLAUSES

All the estate, right, title and intedzst of Mortgagor in, to and under, or derived from:
GRANTING CLAUSE FIRST

Land

All those certain lot(s), picce(s) or parcel(s) of lnd more particularly described in
Exhibit A annexed hereto and incorporated herein by this retitence, as the description of the
same may be amended or supplemented from time to time, and ali tho-reversions or remainders
in and to said land end the tenements, hereditaments, casemerity (including pipeline
casernents), rights-of-way or use, rights (inctuding alley, drainage, crop/timaber and cutting,
agricultural, horticultural, mineral, water, oil and gas and pipeline rights), privileges, royalties
snd appurtenances to said land, now or hereafier belonging or in anywise apperinining thereto,
including any such right, title, interest in, to or under any agreement or right)granting,
conveying or creating, for the benefit of said land, any ensement, right or license in any way
affecting other property nnd in, to or under any streets, ways, alleys, vaults, gores or sirips of
land adjoining said land or sny parcel thereof, or in or to the nir space over said land, all rights
of ingress and egress by motor vehicles to parking facilities on or within said land, and all
claims or demands of Mortgagor, either at law or in equity, in possession or expectancy, of, in
or to the foregoing (all of the foregoing hereinafter collectively referred to as the Lund").
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GRANTING CLAUSE SECOND
Liprovements

All buildings, structures, facilities and other improvements now or herenlter located on
the Land (including, witkout limitation, the Wolf Point Building), and all building material,
building equipment, fixtures, atinchments, appliances, machinery, and other articles of every
kind and nature now or hercafier located on the Land or attached to, contained in, or used in
connection with, any such buildings, structures, facilities or other improvements, and all
appurtensnees, alterations and additions thereto and belterments, renewals, substitutions and
replacements: thereof, owned by Mortgagor or in which Mortgagor hus or shall acquire an
interest (nll ¢fip2 foregoing hercinafter collectively referred to s the “lmprovements"),

SGRANTING CLAUSE ‘THIRD
Eixtures

All Equipment (as hereinafter deiined) now owned or herenfter acquired by Mortgagor
which is so refated to the Land and the Implovements that it is deemed fixtures or real property
under the law of the State in which such Equinraent is located, including, without limitation,
all building or construction materinls intended 500 construction, reconstruction, alterition or
repair of or installation on or in the Land and the lmprovements, construction equipment,
appliances, machinery, plant cquipment, fittings, appadictus.-2nd other items now or hercafter
attached to, installed or used in connection with (temporanly orpermanently) any of the Land
or the Improvements, together with uil accessions, appurienances, additions, replacements and
substitutions for any of the foregoing and the proceeds thereof (collestively, "Fixtures"),

GRANTING CLAUSE FOURTH

Equipment

To the extent the same does not constitute Fixtures, pll "equipment” as such term is
defined in Article 9 of the Uniform Commercial Code as in effect from time to time in the
State in which the Land and the Improvements arc located (the "UCC"), now owned, or
hereafter acquired and ovened by Mortgagor, which is used at or in connection with the Land or
the Improvements and is located thercon or thercin (including, but not limited to, all
machinery, furnishings, vlectronic data-processing and other office equipment and any and all
additions, substitutions and replacements of any of the foregoing, to the extent located on or in
the Land or the Improvements), together with all attachments, components, parts, equipment
and accessories installed thercon or affixed thereto and all appurtenances and additions thereto
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and any betterments, renewals, substitutions, replacements, products and proceeds (all of the
foregoing hereinafter collectively referred to as the "Equipment™), Mortgagor as the “debtor,”
hereby grants to Mortgagee, s the "secured party," a security interest in and to all of
Mortgngor's present and future "equipment” (us defined in the UCC), and Mortgagee shall
have, in addition to all rights and remedics provided hereunder, all of the rights and remedics
of a "sceured party" under the UCC, This Mortgnge constitutes and shall be deemed to be a
"seeurity agreement" between Mortgagor, as the "debtor,” and Mortgagee, us the "secured
party," for all purposes of the UCC, If the lien of this Mortgage is subject to a security interest
covering any property <escribed in this Granting Clause Fourth, then all of the right, title and
interest <t Mortgagor in and to any and all such property is hereby assigned to Mortgagee
together wiii the benefits of all deposits and payments now or hereafter made thercon by or on
behalf of Mortragor,

GRANTING CLAUSE FIFTH

Leasehold snd Other
sontraetunl Interests

Any and all lezses, subleases or sub-subleases, licenses, concessions or other
agreements (whether written or oral and whether now or hereafter in effect), pursuant to which
any person is granted a possessory interest in, erright to use or occupy all or any portion of the
Land or the Improvements, and any modificutions; smendments or other agreements relating to
such leuses, subleases, sub-sublenses or other agieoments, und cvery guarantee of the
performance and observince of the covenants, conditions sau agreements to be performed and
observed by the other party thereto (collectively, "Lenses") apdiin and to all cash or securities
deposited thereunder to secure performance by the lessees of thawsbliyations under the Leases
and the right, subject 1o the provisions of Section 1.2 hereof, to receive and collect all the rents,
additional rents, increases in vents, advance rents, issues, revenucs, income, proceeds, profits,
rayalties, security deposits and other types of deposits, and other benefits poid-or payable and
to become due or payabli: to Mortgagor in respect of the use, occupancy, licépse-or possession
of any portion or portions of the Land or the Improvements pursuan! to the Leages, and the
rights to enforee, whethur at law or in equity or by any other means, all provisions thercof
(collectively, “Rents"), and ull permits, licenses and rights, whether now owned or hereafier
acquired, relating to the ownership, use, occupation and operation of the Land and the
Improvements.

GRANTING CLAUSE SIXTH
Other and After Aeqnired Property

Any and oll moncys and nny and all goods, general intangibles, accounts, chattel paper,
instruments and documents (each as defined in the UCC), furniture, franchises, contraat rights,
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furnishings, objects of art, machinery, tools, supplies, appliances, and all other personal

property of any Kind or character whatsoever other than Fixtures, whicl are now or hereafter

owned by Mortgagor, and which are used at or in conncction with the Land or the

[mprovements, together with all nccessories, replacements and substitutions thereto or therefor

and which may be subjected to the lien hereof by Mortgagor, through a supplement to this
Mortgage or utherwise, it being the intention and agreement of Mortgagor that, subject to the
rights of any holder of a purchase money security interest (as such term is defined in the UCC),
all such property hercafter acquired or constructed by Mortgagor shall forthwith upon
acquisition or construction thereof by Mortgagor and without any act or deed by Mortgagor be
subject to the lien and sesurity interest of this Mortgage s if such property were now owned
by Mortgagor and were specifically described in this Mortgage and conveyed or encumbered
hereby or pursuant herety, and Mortgagee are hereby authorized to receive any and all such
property as azed Lor additional sccurity hercunder.

GRANTING CLAUSE SEVENTH
Proceeds angd Awards

All uncarned premiums, accraed,-aceruing or to acerie under insurance policies now or
hercafter obtained by Mortgagor in respest 6f any of the property described in these granting
clauses, all proceeds of the conversion, veiuntary or involuntary, of any of the property
described in these Granting Clauses into cash o ether liquidated claims, including proceexds of
hazard, title and other insurance, and all judgmicsts, damages, awards, scttlements and
compensation (including interest thereon) heretofore i hercafter made to the present and ali
subsequent owners of the Land, the Improvements, the Equipinent and/or any other property or
rights encumbered or conveyed hereby for any injury lo o 4eercase in the value thereof for
any reason, or by any governmental or other lawful authoritydor the taking by eminent
domain, condermmation or otherwise of all or any part thereof including awards for any change
of grade of streets,

GRANTING CLAUSE EIGHTH

Qptlons to Purchnse, etc.

All options to purchase or lease the Premises or any portion thereof or interest therein,
andl any greater estate in the Premises owned or hereafter acquired by Mortgngor,
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‘;2 GRANTING CLAUSE NINTH

{1 |
i AlLAdditionnl Interests :
l‘!l

i All additional interests, estate, water and water vights or other elaims, both in law and in

b equity, which Mortgagor now has or may hereafter nequire in the Premises and all right, title

and interest of Mortgagor in and to alt extensions, improvements, betterments, renewals,
substitutes and replacements of, and oll additions, alterations and uppurteninces to, the
Premises, hereafter acquired by or released to Mortgagor or constructed, assembled or placed
by Mortgagor on the Premises and in cach such case, the foregoing shall be deemed a part of
the Premises and shal) become subject to the lien of this Mortgage as fully and completely, and
with the same priority nnd effeet, as though now owned by Mortpagor and specifically
deseribed heretn, without any further mortgage, conveyance, assignment or other act by
Mortgagor.

CRANTING CLAUSE TENTH
Snsements, etc,
All cascments, rights-of-way and rights used in connection with the Premises, or as a

means of access thercto or which are otherwiie of benefit thereto to the users thereof, and all
tenements, hereditaments and appurtenances thereatand thercto,

GRANTING CLAUSE ELEVENTH

c9ZSISL6

Any land, now owned or hereafter acquired, lying within the right-Of-way of any street,
open or proposed, adjoining the Premises, and any and all sidewalks, aiicys-and strips and
gores of land adjacent to or used in connection with the Premises,

GRANTING CLAUSE TWELFTH
Conglemnation Awards, et

All the estate, interest, right, title, other claim or demand, which Mortgagor now has or
may hercofter acquire in any and all awards made for the taking by eminent domain, or by any
procecding or purchase in licu thereof, of the whole or uny part of thie Premises, including,
without limitation, any awards resulting from a change of grade of strects and awards for
severance damages.
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GRANTING CLAUSE THIRTEENTH
Inssose Progecsls

All the estate, interest, vight, title and other claim or demand which Mortgagor now has
or may herenfter nequire with respect to the proceeds of insurance in effect with respect to all
or any part of the Premises,

GRANTING CLAUSE FOURTEENTH
Clatms {or Diumages, ete.

All the estate, interest, right, title and other claim or demand which Mortgagor now has
or mey hereafter acquire ngainst.anyene with respect to any damage to all or any part of the
Premises, including, without Lmitation, damage arising from any defect in or with respeet to
the design or construction of wlorany part of the Improvements and damage resulting
therefrom,

GRANTING CLAVSE FIFTEENTH
Deposits and Advance Payments of Yasursogee, Utillties, etc,

All deposits or other security or ndvance payments incisuding rental payments made by
or on behall of Mortgagor to others with respect to (i) insurance raficies relnting to all or any
part of the Premises, (it) utility service for alt or any part of tne Tremises, (i) cleaning,
maintenance, repair, or similar services for all or any purt of the Premises, {iv) refuse removal
or sewer service for all or any part of the Premiscs, (v) rental of equipmenii i noy, used in the
operation by or on behnlf of Mortgagor of al} or any part of the Premiscs, anet £31) parking or
similar services or rights afforded to all or any part of the Premiscs,

GRANTING CLAUSE SIXTEENTH
Designs and Plans, ete.

All rights and interests in plans, designs, blueprints, renderings, models, analyses,
reports and studies which Mortgagor now has or may hereafter acquire in respect of any
Improvements on the Premises,
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GRANTING CLAUSE SEVENTEENTH
Confrogts of Sale

All contracts of sale, whether now existing or hereafter entered into (including all
amendments, modifications, supplements or replacements thereof), affecting the Land or
Improvements, or any part thereof, and all rights, benefits and privileges appertaining thereto
arising uncer or in respect thereof inuring to the beneft of Mortgagor, and including, without
limitatior, ull deposits and the right to receive all payments thereunder.

GRANTING CLAUSE EIGHTEENTH

Reslnrocal Ensement Agreements, Operating Agreements

Any and all reciprocal caspment agreements and any and all operating agreements,
whether now existing or hereatisi entered into (including all amendments, modifications,
supplements, extensions, renewals, or replacements thercof), affecting the Land or
[mprovements, or any part thereof, and all rights, benefits and privileges appertnining thereto
arising under or in respect thereof inuring (o the benefit of Mortgagor, and including, without
limitation, the right to give consents and receive payments,

TO HAVE AND TO HOLL, whether now ovined or leased or hereafter acquired and
whether new or hereafter existing together with all the rigivs, privileges and appurtenances
thereunto belonging, tinto Mortgngee, as applicable, forever, for the uses and purposes herein
set forth.

AND Mortgagor covenants and agrees with Mortgagee as follows:
ARTICLE I,
Assigament of Leases and Bents

SECTION 1.1 Asslgniuent.  Mortgagor hereby absolutely and irrevocably
assigns to Mortgagee all of Mortgagor's right, title and interest in, to and under all Leases and
all Rents. The term "Lenses" shall elso include all guarantees of and sccurity for the lessees'
performance thereunder, and all amendments, extensions, rencwals or modifications thereto
which are permitted hereunder. This is o present and absolute nssignment, not an assignment
for sccurily purposes only, and Mortgagee's right to the Leases und Rents is not contingent
upon, and may be exercised without possession of, the Premiscs.
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SECTION 1.2 Grant Of License. Mortgagee confers upon Mortgagor a license
("License"), until the occurrence of an Event of Defuult (as hereinafter defined), to collect and
retain the Rents in strict accordance with the Loan Documents. Upon an Event of Default, the
License shall be automatically revoked and Mortgagee may collect and apply the Rents
pursuant to Secction 8.5 without notice and without taking possession of the Premises,
Mortgagor hereby irrevocably authorizes and directs the lessees under the Leases to rely upon
and comply with any notice or demand by Mortgagee for the payment to Mortgagee of any
rental or other sums which may at any time become duc under the Leases, or for the
performance of any of the lessees' undertakings under the Leases, and the lessecs shall have no
right or 2uty to inquire as to whether any Event of Default has actually occurred or is then
existing heréunder, Mortgagor hereby relicves the lessces from any linbility to Mortgagor by
reason of relying upon and complying with any such notice or demand by Morlgagee.

SECTION 1.3 Effect Of Assignment. The foregoing irrevocable assignment
shall not cause Mortgazee to be: (a) 1 morigagee in possession; (b) responsible or liable for the
control, care, managemetit ox-repair of the Premises or for performing any of the terms,
agrecments, undertakings, obligaiions, representations, warranties, covenants and conditions of
the Leases; or (c) responsible or-tipble for any waste committed on the Premises by the lessees
under any of the Leases or any other parties; for any dangerous or defective condition of the
Premises; or for any negligence in the suanagement, upkeep, repair or control of the Premises
resulting in loss or injury or death to any lessee, licensee, employee, invitee or other person.
Mortgagee shall not directly or indirectly be linble to Mortgagor or uny other person as a
consequence of (i) the exercise or failure to exercize any of the rights, remedies or powers
granted to Mortgagee hereunder; or (if) the failure_ op refusal of Mertgagee to perform or
discharge mmy obligation, duty or liability of Mortgager arising under the Leases.

SECTION 1.4 Representations And Warranties’ - All of the representations
and warrantics made by Mortgagor pursuant to Section 3.20 of the fLeun Agreement are hereby
incorporated within this Mortgage by this reference, and shull have the Sume force and effect as
if set forth at length herein,

SECTION 1.8 Covenants. Al of the covenants and agreemirits made by
Mortgagor with respect to Leases under the Loan Agreement, including but not limiied to those
contained in Section 4.6 thercof, are hereby incorporated within this Mortgage by this
reference, and shall have the same force and effect as if set forth at length herein,

SECTION 1.6  Mortgagor. Estoppel Certificates; Lender Statements.  (a)
Within twenty (20) days after written request by Mortgagee, from lime to time but not more
frequently than quarterty and also at any time in connection with any transfer of interests by
Mortgagee in Mortgagee or in or to the Loan, Mortgngor shull deliver to Mortgagee and to uny
purty designated by Mortgagee estoppel certificates exceuted by Mortgagor, and  will use all
commetcially rensonable efforts to enforce the provisions of the Leuses to obtain estoppel
certificates by cach of the lessees, in recordable form, certifying (if such be the case): (i) that

AYNT. UNYEIR M) 109 AM




e
UNOFFICIAL COPY

the foregeinyg assignment and the Leases wre in [ull force and effect; (i) the date of cach
lessee's most recent payment of rent; (ifi) that there are no defenses or offsets outstanding, or
stating those claimed by Mortgagor or lessees undler the foregoing assigament or the Leases, ns
the case may be; and (iv) any other information rensonably requested by Mortgagee,

(b)  Within twenty (20) days after written request by Mortgagor, from time to time,
but not more frequently than annually, Mortgagee shall deliver to Mortgagor a written
statement, which shall be qualified as to the Mortgagee's knowledge, but which shall be
expressly understood to not constitute an estoppel or waiver by Mortgagee as to the matters
therein ¢tawnd, as to the following: (i) the outstanding principnl balance of the Lonn and the
date througii-which interest and other items of debt service, if any, have been paid, and (i)
whether Mortgozce has served any notice upon Mortgagor of any defanlt under this Mortgage
ot any of the other 1.oan Documents, which default remaing uncured,

ARTICLE 11
Secsezay Agreement and Fixture Iiling

SECTION 2.1 Seciusivonterest.  Mortgagor and Mortgagee agree that this
Mortgage shall constitute both & real property mortgage and a "security agreement” within the
meaning of the UCC. The Premises inclucdes both real property and personal property and all
other rights and interests, whether tangible o) intangible in nature, of Mortgagor in the
Premises. Mortgagor by exceuting and deliveriiolis Mortgage, hereby grants to Mortgugee,
s security for the Obligations, a security interzs: in the Premises (including, without
limitation. all goods, general intangibles, accounts, chuitel naper, instruments and documents,
cach as difined in the UCC) to the full extent that the Piemises may be subject to the UCC
{saicl portion of the Premises so subject to the UCC is referredbo heruin as the "Cellatersl).
All of the terms, provisions, conditions and agreements contetined i2:this Mortgage pertain and
apply to the Collateral us fully and to the snme extent as to any other (roperly comprising the
Premises and the provisions of this Article [T shall not limit the applizability of any other
provision of this Mortgage but shall be in addition thereto.

SECTION 2.2 Financing Statement. This Mortgage is intended wo/constitute a
financing statement filed as o fixture filing in accordance with the applicable provisions of the
UCC. The "debtor" and record owner is Mortgagor and the "secured party” is Mortgegee and
their addresses arc those set forth in Section 10.4 hereof. Certain of the Collateral is or is to
become "tixtures" (us that term is defined in the UCC) on the Land, described or referred to in
this Mortuage, and this Mortgage, upon being filed, or recorded in the real estate records of the
city.or ccunty wherein such fixtures are situated, shall operate also as a financing statement
filed as a fixture filing in accordance with the applicable provisions of the UCC upon such of
the Collateral that is or may become fixtures. Mortgagor hereby covenants and agrees that in
the event a change in the name, identity or legal structurc of Mortgagor results in the financing
statement evidenced by this Mortgage or any other finnncing statement executed in connection
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herewith brecoming misleading, Mortgugor shall promptly file additional finuncing statements
covering the Collmeral in the appropriste filing office or offices, ws may be required in
accordance with the applicable provisions of the UCC, with Mortgagor as "debtor” and
Mortgagee as "secured party”

SECTION 2.3 Representations And Yorranties. Mortgagor represents and
warrants that: (a) Mortgnicor has good title to the Collaternd, subject only to Fermitted
Exceptions (as defined in Section 3.1 of this Mortgage); (b) Mortgagor has not previously
assigned or encumbered) the Collnteral pursuant to any pledge or assignment that remains in
effect, and no financing statement, currently in effect, covering any of the Collateral has been
delivered te/any other person or entity; and (c) the chicf executive office of Mortgagor und the
place where'Mertgagor's books and records in respect of the Collateral nre kept is the nddress
of Mortgngor sot forth in Scction 10.4 below.  Mortgagor covenanls and agrees with
Mortgagee that, inanecevent Mortgagor changes the address of ils chief executive office or
place where Mortgagos's books and records in respect of the Colluteral are kept, Mortgugor
shall promptly notify Mowggse of such change of adidress within ten (10) days thereafter,

SECTION 2.4 Rights-Of Mortgages. In addition to Mortgngee's rights as o
"secured party” under the UCC, Mertgagee may, but shall nol be obligated to, at any time
without notice and at the expense of Morigagor: (n) give notice to any person of Mortgagee's
rights hersunder and enforce such rights at law or in equity; (b) insuce, protest, defend and
preserve te Collaternl or any rights or interests of Morigngee therein; (¢) inspect the Collateral
at reasonable times afler reasonable notice; ana-£i)-endorse, collect and receive any right 10
payment of money owing to Mortgagor under or 4ram the Collaternl, after and during the
continuance of an Event of Default, unless, but only-o the-extent, such rights are atherwise
granted t¢ Mortgagee to take all or any such actions prior to.ur Event of Defuult under any of
the other Loan Documents.

SECTION 2.5 Rights Of Mortgagee On Defunlt.  Upcr the occurrence of an
Event of Default, then in addition to all of Mortgagee's rights as a "sucrired party" undes the
UCC or otherwise at law:

(n)  Mortgagee muy (i) upon written notice, require Mortgagor (1o’ assemble
any or all of the Collateral and make it availuble to Mortgagee at n place designated by
Mortgagee; (i) without prior notice, enter upon the Premises or other place where any of the
Collateral muy be located and take possession of, collect, scll, and dispose of any or all of the
Collateral, and store the same at locations ncceptable to Mortgagee nt Mortgagor's expense;
ancl/or (iii) sell, assign and deliver at any place or in uny lawful manner all or any part of the
Collateral and bid and become purchaser at any such sales, provided, however, that
notwithstanding the foregoing right to sell any or all of the Collateral without prior notice,
Mortgagor hereby expressly acknowledges and agrees that, if Mortgagee clects to give any
such notice of sale to Mortgagor, ten (10) days prior written notice shall constitute reasonable
prior notice of such sale; and
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(b)  Mortgagee muy, for the account of Mortgagor and at Mortgagor's
expense: (i) operate, use, consume, sell or dispose of the Collateral as Mortgagee deems
appropriate for the purpose of performing any or all of the Obligativns; (ii) enter into any
agreement, compromise, or seltlement, including insurance claims, which Mortgugee may
deem desirable or proper with respect to any of the Collateral; and (iii) endorse and deliver
evidences of title for, and receive, enforce and collect by legal action or otherwise, all
indebtedness and obligations now or hereafter owing to Mortgagor in connection with or on
account of any or all of the Collateral,

Notwithstanding any other provision of this Morigage, Mortgagee shall not be deemed
to have acceptert-any property other than cash in satisfaction of any abligation of Mortgagor to
Mortgagew unless ¥'ortgagee shall make an express wrillen election of said remedy under the
UCC or other applicabie law.

SECTION 2.6 faver Of Attorney.  Mortgagor hereby irrevocably appoints
Mortgages as Mortgagor's attorney in-fact (such agency being coupled with an interest), and as
such attomey-~in-fact Mortgagee iy, without the obligation to do so, in Mortgagee's name, or
in the nume of Mortgagor, prepere) 2xecute and file or record financing statements,
continuation statements, applications tor registration and like pupers necessary 1o crente,
perfect or preserve uny of Mortgagee's Gecurity interests and rights in or to any of the
Collateral, and take any other action required ¢f Mortgagor hereunder; provided, however, that
Mortgage: as such attorney-in-fact shall be acceumiable only for such funds as are actunlly
received by Mortgagee. Mortgagee agrees that it skali not exercise the vights granted to it
under this Section 2.6 unless Mortgugor fails or refuses to srepare, exceute and/or file, ns the
case may be, any such documents so requested by Mortgagse, and such failure or refusal
continues for five (5) days after request therefor is made by Mortgpaces,

SECTION 2.7 Possesslon _And_Use Of_ Colloterol. 0 éixcept as otherwise
provided in this Section, so long as no Event of Default exists under this Mertgage or any of
the Loan Documents, Mortgugor may possess, use, move, transfer or dispsse of any of lhu
Collaterat in the ordinary course of Mortgagor's busnu.sq

G92ZS595L6

ARTICLE HI

Representations and Wareantics
of Moxtgagor

SECTION 3.1 Warranty_of Title. Mortgagor represents and warrants that
(i) Mortgagor has and will kave good, insurable, and marketable title to the Land, the Wolf
Point Building and any and all other Improvements, in fee simple, free and clear of all liens,
charges and encumbrances of every kind and character, except any Permitted Liens (as defined
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in, and permitted pursuant to, the Loan Agreement) and such other cxceptions to title us are
specified in the title insurance policy of even date herewith issucd to, and accepted by,
Mortgag:e (such Permilted Liens and other exceptions are herein collectively referred to ns the
"Permitted _Exceptiops”), and the liens and sceurity interests in favor of Mortgagee;
(11) Mort:zagor has and will have requisite power and authority to encumber and convey the
Premises us provided herein, (i) Morigagor owns and will own all of the Equipment, free and
clear of all liens, charges and encumbrunces of every kind and character, subject only to the
Permitted Exceptions and purchase money liens for new Equipment; (iv) this Mortgage is and
will remain a valid and enforceable first priority licn on, and securily interest in, the Premises;
and (v)-viprtgagor hercby warrants and will forever warrant and defend such title and the
validity, eritorceability and priority of the lien and security interest hercof against the claims of
all persons and parties whomsoever,

SECTION 4.2 Authority: Binding Obligation and Other Matters. The
execution, delivery,veCordation, filing and performance of this Morlgage have been duly
authorized by all necessary-astion of Mortgagor, and this Mortgnge constitutes the legal, valid
and binding obligation of Mortgagor, enforceable against Mortgagor in accordance with its
terms, subject to the effect of bunkruptey, insolvency and similar laws in respect of creditor's
rights gencrally and to peneral principies of equity. The execution, delivery, recordation and
performance of this Mortgage does ot (i) violate any provision of the trust agreement
governiny the Trust or the operating agreeiment of Beneficiary nor of any faw, rule, regulation,
order, wiit, judgment, injunction, decree, deiermination or award presently in effect having
applicabitity to Mortgugor, any of its properties (in<inding without limitation the Premiscs) or
this Mortgage, (ii) result in or require the creation or impaosition of any mertgage, deed of trust,
trust deec, pledge, lien, security interest or other charge oz tacumbrance of any nature (other
than as is constituted hereby) on the Premises or (ifi) require the consent of the members of
Mortgagor or any third party which has not been obtained or ‘the. anthorization, consent or
approval of, or any license from, or any filing or registration with; iny governmental or quasi-
governmental body (except the recordation of this Mortguge in the appropriate land records
and the filing of approprinte related UCC filings), Mortgagor is in compliaiice in all material
respects with all laws, regulations, ordinances and orders of Governmental Authorities (as
defined below) applicable to Mortgagor or the Premises, and all contracis, indentures,
agreements, or other instruments to which Mortgagor or the Premises is bound or subject,

SECTION 3.3 Bankruptey,  Mortgagor is solvent, and no bankruplcy,
insolvency or similar proceeding is pending or contemplated by or against Mortgngor.
Mortgagor will not be left with inadequate operating funds as a result of the obligations and
transactions contemplated hereby and by the Loan Agreement and the other Loan Documents.

SECTION 3.4 Existing Defaults.  There exists no Evenl of Default by
Mortgagor under the Note, this Mortgage or any other Loan Document, and no event has
occurred which, with notice or the passage of time vr both, would constitute or result in such
an Event of Default,
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SECTION 3.5 Certittentes and Permits. (i) Mortgagor has and will maintain in
effect all necessary certificates, licenses, authorizations, registrations, permits and/or approvals
necessary for the operation of all or any part of the Premises, the conduct of Mortgagor's
business at the Premises, and the commencement or continuation of construction on the
Premises, including, where appropriate, a permancnt Certificate of Occupancy and Board of
Fire Underwriters Certificate for those portions of the Improvements which have been
completed us of the date hereof and all required zoning ordinance, building code, land use,
environniental and other similur permits or approvals, all of which as of the date hereof are in
full forse and cffect and not subject to any revocation, amendment, relense, suspension or
forfeiture, /(i) to Mortgagor's best knowledge, the present and contemplated use and/or
occupancy ot Premises does not confliet with or violate any of the same in any material
respect and (i) avlortgagor, promptly upon request by Mortgugee, shall deliver to Mortgagee
copics of all of the'spine,

SECTION 2.f No.Actions Pending. Lxcept as set forth on Exhibit.U to
the Loan Agreement, there are o actions, suits, proceedings, arbitzations, tenant disputes,
labor disputes or governrental inwestigations pending, or, to the best knowledge of Mortgagor,
threatened against or affecting the (Preraises (w) which, if successful, could have o materinl
adverse cffect on Mortgagor, or the Premises, or Mortgagor's ability to perform its obligntions
pursuant to and as conternplated by this Mortgnee and the other Loan Doctiments, (b) which, if
successful, might affect the validity or enforeénbility of the Morlgage or the priority of the
Mortgage, or (¢) which, il suceessful, could materinily adversely affect the use of, operntions
at, or capital improvements being made to, the Premises.- Mortgagor is not operating under, or
subject ty, any order, writ, injunction, decree or dumand ol any court or any Governmental
Authoritv,

SECTION 3,7 Flood Zone, Utilitles, Roads, Damage. (D As of the date hereof,
the Prenuses are not located in an area identified by the Seeretary of Mousing and Urban
Developiment or o successor thereto as an area having special flood hazards-pursunnt 1o the
terms of the National Flood Disaster Protection Act of 1973, us amended; (it )¢ Premises are
served by all utilities required for the present use thereof, (iii) except for thal nertion of the
Premises consisting of raw land, all streets necessary to serve the Premises for the use thereof
have been completed and are serviceable and have been dedicated or nccepted by the
approprinte governmental entities; and (iv) as of the dote hereof, the Premises are free from
damage caused by fire or other casualty.

SECTION 3.8 Compllance with Laws.

(a)  To the best of Mortgagor's knowledge, excepl as may be disclosed in the
Engincer's Report (s delined in the Loan Agreement) or in the violations scarches received in
connection with the Title Policy (the "Risclosed Violations"), the Premises comply in all
material respects with all applicable Legal Requirements (as defined in the Loun Agreement),
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Mortgagor shall use its diligent efforts to cure, ar cause to be cured, the Disclosed Violations
and to have them removed of record, To the best knowledge of Mortgagor, any zoning or
subdivision upproval is based on no real property, or rights appurtenant thereto, other than the
Premises. The Premises as improved and used are not in material violation of any recorded
and, to the best knowledge of Mortgagor, unrccorded covenants, conditions or restrictions of
any kind or nature affecting all or any part of the Premises, or any interest therein, To the best
knowledge of Mortgagor, the Improvements can be fully rebuilt in the cvent of casualty or
destruction thereof under the Permits (as defined in the Loan Agreement) applicable to the
Prenises, subject, however, to non-discretionary requirements of any Governmental Authority.
No ameadinent or change in any such materiai Permit, and no amendment or change in zoning
or any oth<r tand use control, has been sought or obtained by Morlgagor, or will be sought or
obtained by, with respect to the Premises or the Improvements, except as specifically approved
in wriling by Mectiagee,

(b) _Twthe best knowledge of Mortgagor, except as ay be disclosed in the
Engineer's Report or in the vislations searches received in connection with the Title Policy, all
Permits required by any Goverimental Authority for the operation of the Improvements and
the actual and contemplated uses thereof, or otherwise required to be in compliance with any
Environmental Lusws, have been obisined,

(¢} Mortgagor has heretofors delivered to Lender trie, correct and complele
copies of each material Permit,

(d)  There gre no pending or, to the best knowledge of Mortgagor, threntenesd
actions, suits or procecdings to revoke, attack, invalidate, rescind or modify the zoning of the
Premiscs, or any materind Permits issued with respeet ta(the Premises or any part thereof, or
asserting that such Permits or the zoning of the Premises doizopermiz the use of the Premises
as contemplated by the Loan Documents,

SECTION 3.9 Additional _Represeutations and Worraniles i} the Premises
are not used principally or primarily for agricultural or grazing purposes,iis-Mortgugor is
engaged in owning und operating real property directly or indireetly thiough property
managers or property munagement companies, and (iii) oll costs for lubor and material for the
construction and renovation of the Improvements (including, without limitation, nny additions
and ulterations thereto) have been puid in full or will be paid when due,

SECTION 3,10 Reaffirmation of Certain. Bepresentations_and . Warranties,
Statements, Ete, Covergt. As of the date hereof, Mortgagor hereby remakes and reaffirms to
and for the benefit of Mortgagee each and nll of the representations and warranties set forth in
the Loan Agreement, which are incorporated herein by this reference ns though set forth herein
m full, Al reports, statements, certificates nnd other dat furnished by or on behalf of
Mortgagor to Mortgagee in connection with the Note, the Loan Agreement, this Mortgage, the
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other Loan Documents or the transactions contemplated thercunder or hereunder, and all
representations and warrantics made herein or in the Note, the Loan Agreement or the other
Loan Documents, or any cerlificate or other instrument delivered in connection herewith or
therewith, arc true and correct in all material respects and do not omit to state any fact or
circumstance necessary to make the statements contained therein not materially misleading,
There is no fuct known 1o Mortgagor which materially and adversely affects the business,
assets, prospects, results of operations or financia! condition of Mortyagor, or the ability of
Mortgagor to perform its obligntions under the Loan Documents, which has not been disclosed
herein or in such other documents, certificates, instruments or statements,

ARTICLE IV
Covenants Of Mortgagor

SECTION 4.1 Cragations of Mortpagor.  Mortgagor will perform the
Obligations applicable to or impssed upon it under the Loan Agreement and shall continue to
be linble for the performunce of sucir Obligations until full payment of the Note and all sums
payable pursuant to the Loan Agreement end the other Loan Documents, notwithstanding any
actions of partial foreclosure that may be drought hereunder to recover any amount or amounts
expended by Mortgagee in order to cure any default hereunder or under any other Loan
Document or to satisfy any of Mortgagor's cblipations or covenants under any agreement
relating to the Premises and to which Mortgagor is-« warty or by which the Premises are bound,
Mortgagor will timely per-form, or cause to be timely pectormed, all the covenants, agreements,
terms an:d conditions to be performed by Mortgagor (a) undex-the Loan Documents, (b) under
all other agreements between Mortgagor and Mortgagee moarcordance with the respective
terms thereof, and (¢) under any and all ground Jeases or other Leisas to which Mortgagor is a
party with respect to the Premiscs,

SECTION 4.2 Linancial Statements and Other Reports” dortgagor shali
deliver ta Mortgagee all Financial Statements (as defined in the Loan Agreement).and reports
required to be provided by it to Mortgagee pursuant to the Loun Agreement,

SECTION 4.3 Becards and Inspection. Mortgagor covenants to keep adequate
records and books of account with respect to the Premises and permit Mortgagee or any agents
or representatives thereof to examine and make copies of and abstracts from such books and
records of account and visit the Premises in accordance with the terins and provisions of the
Loan Agreement,

SECTION 44 Eatore Information.  All certificates, reports, documents and
other information fumnished to Mortgagee by Mortgagor under the Loan Agreement, or in
connection with this Murtgage ot any amendment or modification of, or waiver under, this
Mortgage, shall not contain any untrue sitement of » material fact or omission that renders
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such inforuation nusleading und shall be complete and corvect in afl vegpects o the extent
pueessary o give Mortgagee sulficicnt and accurate knowledge of the subject matter thereof,

SECTION 4.5 lusurancs.

{a)  Mortgagor, ut its sole cost und expense, shall provide, maintain
and keep in force al} policies of insurince required to be maintined by it purswant to Section
4,21 of the Lown Agreement,

by Al of Mortgngor's right, title and interest in und to all policics of
properly teurance and uny uncarned premiums paid thereon we hereby assigned to Mortgagee
who shall Yave the right, but not the obligation, to assign the same to any purchaser of the
Premises at aavdsioclosure of this Mortgage,

SECTION 4.6 Waste and RBepair.  Mortgagor shall at all times cause the
Prawnises to be properly raintained in sound condition and repair and shadl not diminish in any
matcrial respect nor materially o0 structuratly alter the Premises, landscuped areas und onwsite
paved purking aveas, steucturcs aad ronds,  Mortgagor shall not suffer any waste of the
Prentises of tmake any change itoznse thereof that will in any materinl way incresse any
ordinacy fire or othey hazwrd Insurance sremiums ov do o permit to e done thercon anything
that ey in any way fopalr the security of tiis Mortgage. Mortgagor shall not abandon thie
Premises nor leave the Premises unprotected, vazant or deserted,

SECTION 4.7 tmpositions, Impounds. Faxes, Capltal Costs.

(") Lnpoyiions Affecting the Preddses.  Mortgegor shalt pay all
Impositions, as and when the same shall become due and payati as more lully provided for in
the Loan Agreement,

(b  Taxes Affecting Mortgager, Movtgagor agrees ()10 pay all amounts &
peyable by Mortgagor under this Mortgage, the Loan Agreenrent, the JNaicor other Loan ﬂ
Documents free and clear of and without Hability for, and without dedustion sy, wathliolding o)
for, any and ali stamp and other taxes, charges, fees, levies, duties, imposts, wiriboldings o~ &1

otler assessmen s, other than incemme and franchise faxes imposed by any taxing autharity upon
Mortgagee direcity as a vesult of Mortgagee's taxable presence {n such jurisdiction, 1ozether
with any interest and penalties, inposed by any taxing awthority upon any person (colicctively,
"Taxes") and (i) w0 pay when due, and reimburse Mortgages upon demand for uny payment
made by Mortgages of, and indewnify and hold Mortgagee harmiess agninst any Hability for,
{A) any and all Taxes in any way retated to this Mortgage or the Loan Documents, and (B) all
interest and penalties resulting from or related to any delay by Mortgagor in paying any such
Taxes. Promptly after the date on which payment of any Taxes are due pursuant to applicnble
taw, Mortgagor will furnish to Mortgagee evidence, in formy and substance satisfuctory to
Mortgagec, that Mortgagor has satisfied its obligations under this Section 4,7(b).
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(¢)  Taxutlon Savings Clause. In the event of the eanctment after the date
hereof of any law in the State in which the Premises are Toeated or any other governmental
entity decucting from the value of the Premises for the purpose of taxation any lien or security
innterest thereon, or changing in any way the laws for the taxation of mortgages, deeds of trust,
trust deeds or other liens cr debts secured thercby, or the manner of collection of such taxes, so
as to affest this Mortguge, the Obligations, Mortgagee or the holders of the Qbligations, then,
and in such event, Mortgagor shall, on demand, pay to Mortgagee or such holder, or reimburse
Mortgagee or stich holder for payment of, all taxes, assessments, charges or liens for which
Mortgagee or such holde: is or may be liable as a resndt thereof, provided that if any such
payment or-veimbursemint shall be unlawful or would constitute usury or render the
Obligations who'ly or pertinlly usurious under applicable law, then Morigagee may, at its
option, te the extent nermitted under the Loan Agreement, declare the Obligations immedintely
duc and payable or icquire Mortgagor to pay or reimburse Mortgagee for puyment of the
tawful ard non-usurtsus ortion thereof,

SECTION 4.8 Complanee. ith Law. Mortgagor will promptly and faithfully
comply in all material respeets witvall present and future laws, ordinances, rules, regulations
and requirements of any federal, stats or other political subdivision thereof or any entity
exercising oxceutive, legislative, judicialregulntory or ndministrative functions ol or
pertaining to government, including, without limitation, any government and any authority,
agency, dlepartment, board, commission or instrumentality of the United States, any state of the
United States or any political subdivision thereofy and any tribunal, court or arbitrator of
competent jurisdiction (“(Governmental Authority”), wd of every board of fire underwriters (or
similar body exercising similur finctions) that may ve appiicable to 1t or to the Premises, or
any part thereof, or o the use or manner of construction,-oscupancy, possession, operation,
maintenance, alteration cr repair thereon or with respect to woy part thereof, whether or not
such law, ordinance, rule, order, regulation or requirement shall recessitote structural changes
or improvements or interfere with the use or enjoymient of the Prenuses; provided, however,
that Mostgagor may, at its expense, contest the validity or applicat:on of the foregoing by
appropriate legal proceedings promptly initiated and conducted in good ity and with due
ditigence, provided further that (i) Mortgagor shall have furnished such security,/ 1bany, as may
be reasonably required in connection with such proceedings or shall have deposited in escrow
with Mortgagee such seaurity as may be requested by Mortgagee, which may include cash
available in any account established pursuant to the Cash Management Agreement (as defined
i the Loan Agreement) which, in Lender's rensonable discretion, is available to serve as such
scourity and (ii) Mortgagee is reasonably satisfied that (x) neither the Premises nor any part
thercof or interest thercin will be in danger of being sold, forfeited, terminated, canceled,
impaired or lost as a result of such contest, and (y) such contest will not expose Mortgagee to
criminal or civil liability or any liabilities for any penaltics,
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SECTION 4.9 Yurther Assurances. Mortgagor, at any time upon the request of
Mortgagee, will at Mortgagor's expense cxecute, acknowledge and deliver afl such additional
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& papers atd Instruments (mc]uduyg, without limitation, a declaration of no sctofD and all such
iy further assurances of title and will do or cause to be done all further acs and things as may be
1 proper or reasonably necessary to carry out the purpose hercof and to subject to the liens
i thereof any property intended by the terms of the Loan Documtents to be covered thereby and
;E;;f uny renewals, additions, substitutions, replacements or betterments thereto,

)

SECTION 4,10  Reimbursements Walver of Offsets.

(n)  In the cvent any tax, stamp tax, assessment, water rate, sewer rate,
insurancs_premium, repair, rent charge, debt, claim, imposition or lien having priority over this
Mortgage, oivin the event any other amount required to be paid by Mortgagor hereunder shall
remain uapaid pad Mortgagor is not validly and properly contesting such amount pursuant 1o
the terms hercororof the Loan Agreement, Mortgagee shall have the right upon ten (10) days'
prior notice to pay such amount and shell have the right to declare immedintely due and
payable uny such amodit so paid and to foreclose for such amount, subject to the continuing
lien of this Mortgage fiie Ahe balance of the Obligations not theu fully discharged, but
Mortgagor shall continue to be Natle for the performance of the Oligations until discharged in
full. Any amount so paid by Mortgagee shall bear interest at the Default Rate deseribed in the
Loan Agreement from the date ot ‘payment by Mortgagee, shall conslitute an additional
Obligation secured hereby, prior to any right, title or interest in or ciuim upon the Premises
attaching. or accruing subsequent to thelicr of this Mortgage, shall be sccured by this
Mortgag: and shall be pavable by Mortgagor to Mortgagee upon demand,

(b) Al sums payable by Martgaysr: hereunder or under the other Loan
Documents shall be paid without notice, demand, counterelaim, setolf, deduction or defense
and without abatement, suspension deferment, diminution er reduction, and the obligations and
liabilitics of Mortgagor hireunder shall in no way be released, (izcharged or otherwise affected
by reason of (i) any damige to or destruction of or any condemnitizior similar taking of the
Premises or any part thereof, (i) any restriction or prevention of or interference with any use
of the Premises or any purt thereof, (iif) any title defect or encumbrance Or iny cviction from
the Premises or the Improvements or any part thereof by title paramount or ofecwise; (iv) any
bunkrupicy, insolvency, reorganization, composition, adjustment, dissolution; diquidation or
other like proceeding relnting to Mortgagee, or any action taken with respect to this Morlgage
by any receiver of Mortgngee, or by any court, in any such proceeding; or (v) any default or
fuilure on the part of Mortgagee to perform or comply with any of the terms hereof or of any
other agreement with Mortgagor, whether or not Mortgagor shall huve notice or knowledge of
any of the foregoing, To the extent permittedt by applicable law, Mortgagor waives all rights
now or hereafter conferred by statute or otherwise to any abatement, suspension, deferment,
diminution or reduction of any sum secured hereby and payable by Mortgagor,
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SECTION 4,11 Litigntion. Mortgagor will promptly give nolice in writing to
Mortgagee of any litigation commenced affecting Mortgagor or the Premises, which, if
determined adversely to Mortgagor, nnd after giving effect to any applicable insurance
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coverage, would have a material adverse effect upon the condition, financial or otherwise, of
Mortgagar or the Premises.

SECTION 4,12 Tax Receipts. Subject to the provisions of the Loan Agreement
and of Section 4.7 hereos, Mortgagor shall exhibit to Mortgagee, within ten (10) days after
demand made therefor, bills (which shall be receipted from and after the date receipted bills
arc obtainable) showing the payment to the extent then duc of ali taxes, ussessments (including
those payable in periodic installments), water rates, sewer rates, and/or any other Imposition
that may have become a lien upon the Premises,

SECTION 4.13 I1RPTA Affidavit.

()< Mortgagor hereby represents and warrants to Mortgagee, under penalties
of perjury, that

Morigagor is not a "foreign person” within the meaning of Sections 1445
and 7701 of the Internal Revenys Code of 1986, as amended (the "Tux Code") (i.¢., Mortgagor
is not a nonresident alien, foreign-corporation, foreign partnership, foreign trust or foreign
estate as those terms are defined in ine Tax Code and regulations promulgated thereunder).,

Mortgagor agrees to indemnify, defend, piotect and hold Mortgagee and Mortgagee's agents
harmless of, from and against any and all logs, linbility, costs, damages, cloims or causes of
action including attorneyvs' fees, costs and expsnzes which may arise or be incurred by
Mortgagec or Mortgagee's agents by reason of any faiiure of any representation or warranty
made by Mortgagor in this Scction 4.13 to be true andi-Correat.in all respects, including, but not
limited 1o, any liability for failure to withhold any amount required under Tax Code Section
1445 in the event of foreclosure or other transfer of the Premiscs,

(b)  Inthe event of any transter by Mortgagor of its riglits hereunder or of any
intercst in the Premises as otherwise permitted hercunder or under the Laan)Agreement, such
transferee shall, us an additional condition to such transfer, under penalty of peiiury, execute
and deliver to Mortgagee an affidavit substantially in the form set forth above,

SECTION 4.14 Tax_Service Coutraet.  Upon the request of Mortgagee,
Mortgapee shall be furnished, at Mortgagor's sole expense, n 1ax service contract in form
satisfuctory to Mortgagee issucd by a tax reporting agency satisfactory to Mortgagee, which
contract shall remain in force until indefensible discharge in full of the Obligatinns.

SECTION4.45  Liens. Mortgagor shall pay and promptly discharge, af
Mortgagor's cost and expense, all liens or encumbrances upon the Premiscs, or any part thereof
or interest therein, other than the Permitted Exceptions and liens for Impositions which are not
yet due and puyable. Mortgagor shall have the right to contest in good fuith the validity of any
such fien or encumbrance, provided Mortgagor shall first deposit with Mortgagee or @ court of
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competent jurisdiction i bond or other security satisfactory to Mortgagee in such amounts as
Mortgngee shall require, which may include cash available in any account established pursuant
to the Cush Management Agreement which, in Lender's reasonsble discretion, is available to
serve &8 such security, und provided further that Mortgagor shall diligently proceed to cause
such tens or encumbrances to be removed and dischared. 1f Mortgagor shall fail to discharge
any su:h lien or encumbrance, then, in addition to any other right or remedy of Mortgage,
Mortgegee may, but shall not be obligated to, at Mortgagor's sole cost and expense, discharge
the samie, either by puying the amount claimed to be due, or by procuring the discharge of such
lien or encumbrance by depositing in court a bond for the amount claimed or otherwise giving
security {7 such lien or encumbrance, or in such manner as is or may be prescribed by law,

SECTIINA.16  Inspection. Mortgagor shall permit Mortgagee, upon reasonable
prior notice, {reto-time o time to enter upon and inspect, during normal business hours, the
Premises and the crastzuction and operation thereof, for such purposes deemed hecessary by
Mortgagee (it being agrecd by Mortgugor that Morlgagee's good fuith beliel of the existence of
a new or previously undisclosed release or threatencd velease of any Hazardous Substances (as
hereinater defined) into, onto, beieath or from the Premises and Mortgagee's good faith belief
in the violation of applicable law: by a release or threatened relense of Hazardous Substances
into, onto, beneath or from the Preriises both shatl be conclusively deemed reasonable and
shall each constitute an independently suificient basis for such inspection); provided, however,
that no such prior notice shall be necessery und such inspection may oceur at any time if
Mortgagee reasonably belicves that an emergeney. exists or is imminent, and provided further
that no such prior notice shall be necessary if the giving or delivery of such notice is prohibited
or stayed by applicable law.

ARTICLE V
Casualties and Condernnation

SECTION 5.1 Casualties. Mortgagor  will notify Mortgraee - in - writing
promptlv after any loss or damage causcd by fire or cther casualty to the Prérnses which is
reasonably estimated by Mortgagor to require in excess of $50,000 to repair, Theterms and
provisions of Section 5.6 of the Loan Agreement, which are incorporated herein by this
reference as though set forth at length herein, shall govern the payment and disposition of
insuranc: proceeds following the occurrence of any such loss, as well as Mortgagee's right to
file and prosecute claims in respect thereof,

SECTION 5.2 Condemnation, Mortgagor, promptly upen receiving notice of
the institution of any proceedings for the condemnation of the entire Premises or any portion
thereof, will notity Mortgagee of the pendency of such proceedings. The terms and provisions
of Sectien 5.7 of the Loan Agreement, which are incorporated herein by this reference as
though sut forth at length herein, shall govern the payment and disposition of the proceeds of

3T, UNYHIS R 109 AN

G9ZSISL6




UNOFFICIAL COPY




%

UNOFFICIAL COPY

any award or compensation received in connection with any such condemnation proceedings,
as well as Mortgagee's vight to file and prosecute claims in respect thereo!,

ARTICLE VI
Additionnl Advances: Expenses: Indemulty

SECTION 6.1 Additiona] Advances and Dishursements.  Mortgagor agrees
that, if 2qurtgagor shall default in any of its obligutions hereunder to pay any amount or to
perform pry action, including its obligation under Section 4.7 to pay limpositions and under
Section 4.5t procure, maintain and pay premiums on the insurance policies referred to
therein, then Miodgagee shall have the right, but not the obligation, in Mortgagor's name or in
its own name, anduron ten (10} days' prior written notice to Mortgagor, to advunce all or any
part of such umounts-or to_perform any or all such actions, and, for such purpose Mortgagor
expressly grants to Moriougce, in addition and without prejudice o any other rights and
remedies hereunder, the right o enter upon and take possession of the Premises to such extent
und s often as Mortgagee may neem necessary or desirable to prevent or remedy any such
default. No such advance or perfarmmace shall be deemed to have cured such default by
Mortgagor or nny Event of Default with_respect thercto.  All sums so advanced anc all
expenses incurred by Mortgagee in copnection with such advances or actions, and all other
sums advanced or expenses incurred by Mortgzgae hereunder or under applicable law sha'l be
deemed obligntions owing by Mortgagor to Moriugee and shall bear interest, from the date
paid or ircurred until paid, at the Default Rate set<tcith in the Loan Agreement,  All such
amounts advanced or incurred, and all such interest therean, shall be part of the Obligations
and shall be secured by this Mortgage. Mortgagee, upon miaking any such advance, shatl be
subrogated to all of the rights of the person receiving such advanes.

SECTION 6.2 Other Expeises.

(a)  Mortgagor will pay all costs, charges and expenses s set forth in the
Loan Agreement and the other Loan Documents,

(b)  Mortgagor will pay or, on demand, reimburse Mortgagee for the payment
of any costs or expenses (including reasonable attorneys' fees and disbursements) incurred or
expended in connection with or incidental to (i) any request made by Mortgagor for the
consent of Mortgagee to any action propased 1o be taken by Mortgagor (including reasonablz
attorney's fees and disbursements); (i) any Event of Default under the Note, the Loan
Agrecment, any other Loan Document or hercunder, or (iii) after the occurrence of an Event of
Default, the exercise or enforcement by or on behalf of Mortgagee or any holder of the
Obligations of any of its rights or remedics or Mortgagor's obligations or the obligations of any
other person under the Note, the Loan Agreement, any other Loan Doctuiment or this Mortgage,
mcluding the enforcement, compromise or settlement of this Mortgage or the Obligations or
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the defense, assertion of the rights and claims of Mortgagee or any helder of the Obligations
hercunder in respect thereof, by litigation or otherwise,

SECTION 6.3 Lndemnisy.

(1)  Mortgagor agrees to indemnify and hold harmless Mortgagee and the
holders of the Qbligations from and against any and all losses, liabilities, suits, obligntions,
fines, damages, judgments, penaltics, claims, charges, costs und cxpenses (including
reasonable attorneys' fees and disbursements) which may be imposed on, incurred or paid by or
asserteclagainst Mortgagee or any holder of the Obligations by reason or on account of; or in
connection with any of the following, cxcept to the extent arising from Mortgagee's gross
negligence o willful misconduct: (i) any Bvent of Default under the Note, the Loan
Agreement, any other Loan Document or hereunder, (i) Mortgagee's ar any such holder's
exercise of any of e tights and remedics, or the performance of any of' its duties, under the
Note, the Loan Agressiient. any other Loan Document or hereunder after the occurrence of an
Event of Default, (i) theeonstruction, reconstruction or alteration of the Improvements, (iv)
any negligence or willful misceaduet of Mortgagor, or any of its respective agents, contractors,
subcontractors, servants, or empioyess, (v) any aceident, injury, death or damage to any person
or property occurring in, on or aboul the Premiscs or any street, drive, sidewalk, curb or
passageway adjacent thereto, (vi) Intentionally Deleted, or (vii) any other transaction involving
Mortgagor nrising out of or in any way (connected with the Premises, the Note, the Loan
Agreement, any other Loan Document or this Martgage. Any amount payable to Mortgagee or
such holder under this Section shall be deerned s demand obligation, shall be part of the
Obligations, and shall be securedt by this Mortgage.

(b)  Mortgagor's obligations- vider this Scetion shall not be
affected by the absence or unavailubility of insurance coveringthe same or by the failure or
vefusal by any insurance carrier to perform any obligntion on its pari-vnder any such policy of
insurance. If any claim, action or proceeding is made or brought wwnnst Mortgagee or any
holder of the Obligations which is subject to the indemnity set forth in th's Shetion, Mortgagor
shall, upon notice thereof by Mortgngee, resist or defend agninst the same, it sscessury in the
name of Mortgagee or such holder, by attorneys for Mortgagor's insurance careier (if the same
is covered by insurance) or otherwise by attotneys reasonably approved by Mortgagee. In the
ellernative, Mortgagee and such holder may elect to conduct their own delense through counsel
of their own choosing, and at the expense of the Mortgagor, if (1) Mortgagee mnd such holder
reasonably determine that the conduct of its defense by Mortgagor presents a conflict or
potentinl conflict between the Mortgagor and Mortgngee that weuld muake scparate
representation advigable or otherwise could be prejudiciul to its interests, (if) Mortgagor
refuses to defend or (iit) Mortgagor shall have failed, in Morigagee's reasonable judgment, to
diligently defend such claim,  Mortgagor may seitle any claim against Mortgnges and such
holder without Mortgagee and such holder's consent, provided that (X) such settiement is
without any linbility, cost or expense whatsocver to Mortgagee and such holder, (y) the
settlement does not include or require any admission of linbility or culpability by Mortgagec
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and such holder under any Legal Requirement, whether criminal ar civil in nature, and (2)
Mortgagor obtains an effective written release of linbility for Mortgagee and such holder from
the party to the claim with whom such setilement is being made, which release must be
reasonably acceptable to Mortgagee and such holder, and a dismissal with prejudice with
respect to all claims made by the party with whom such settlement is being made, with respect
to any pending logal action against Mortgagee and such holder in connection with such claim,
If Mortgangec and such holder are conducting their own defense as provided above, Morigagor
shall be responsible for any good faith settlement of stch claim entered into by Mortgagee and
such holder shall not be required to obtain Mortgagor's consent to any such settlement,
Nothing coatained herein shall be construed as requiring Mortgagee or such holder to expend
funds or incur costs to defend any claim in connection with the matters for which Mortgagee
and such holded are entitled to indemnification pursuant to this Section 6.3 hereof.

SECTION o4 Interest After Defaudt. 1 any payment due hercunder or under
the Note or under the Lo Agreement is not paich in full when due, whether on a stated due
date, any accelerated due dote or on demand or at any other time specified under any of the
provisions hereof or thereof, t'ien'the same shall bear interest hercunder at the Default Rate
from the due date until paid, ana such interest shall be added to and become a part of the
Obligations and shall be secured herehy,

ARTICLL VII
Snle or Transfer.of the. remises

SECTION 7.1 Continuous Owpership.  Morangor acknowledges that the
continuous ownership of the Premises by Mortgagor is of o miatzrist nature 1o the transaction
and Mortgagee's agreement to create the Obligations.  Marlgagor hereby remakes and
saffirms its covenant and agreement set forth in Section 4.2 of the-.onn. Agreement not to
make, or suffer or permit to occur, any Transfer except a Permitted Transfer s such tenns are
defined in the Loan Agreement), except upon Morigagee's prior written zoasent, in cach
instance, as expressly provided therein. Mortgagor hereby further ncknowledges-and agrees
that Mortgagee shall release any portion of the Premises only upon the complete saiisfaction of
the terms and conditions set forth in the second full sentence of Section 7.28 of the Loan
Agrecment,

SECTION 7.2 No Cogperative or Condominium. Mortgagor shall not convert
the ownership of the Premises, or any portion thereof, to a condominium form of ownership,
nor operate or permit the Premises to be operated as a cooperative or condominium building or
buildings in which the tenants or occupants participate in the ownership, control or
management of the Premises or any part thercof, us tenant stockholders or otherwise,
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ARTICLE VIIL
Definlts gnd Reviedies

SECTION 8.1 Events of Defiwlt. The term "Fvent of Default, as used in this
Mortgage, shall mean the occurrence of any of the following events:

(W  if {x) Mortgagor shall default n the payment, when and as due and
payable, of any sums payable pursuant to this Mortgage und such default shall have continued
for 4 period of ten (10) days nfler the date when due or (y) Mortgagor shall fail to perform or
observe any- other covenant, condition or agreement to be performed or observed by it
hercunder wnd not specifically referenced in this Section 8.1, und such default shall have
continued for t-prciod of thirty (30) days after Mortgagee's written notice thereof; provided,
howevet, that in the event such default cannot be cured by the payment of money and is not
reasonably susceptible of cure within such thirty (30) days and Mertgagor commences he cure
thercof within such thirty (20) days and continuously and diligently pursues completion
thereof, Mortgagor shall be giveasuch longer period us may be reasonably necessary in order
ta so complete such cure, in no event, however, to exceed sixty (60) days in the aggregate; or

(b)  if there shall ocear a default or cvent of default under the Loan
Agreement or under any other Loan Dogunient, and such default or event of default shall have
continued beyond the expiration of any cure cr srace period specified in the Loan Agreement
or such other Loan Document, s applicable; or

(¢} Intentionally Deleted; or
(d)  Intentionally Deleted; or

{¢)  if any default ocours under that certain mortgage, assignmient of fenses
and rents, security agreement and financing statement, of even date (herpwith, from the
Borrower, as mortgagor, to Mortgagee, as mortgagee, encumbering certain répy property and
improvements designated as Lots [-15, inclusive, and Lot 17 in the Wolf Pointi2esubdivision,
Chicago, [llinois, as more particularly described therein ( the "Apparel. Centor Point
Mortgage"), or under any other mortgage or security document given as collateral for the
indebtedness evidenced by the Note (including, withaut limitation, the River West Morigage to
be executed and delivered pursuant to the Loun Agreement in connection with the Monsanto
Tenant Improvements Advance), and such default continues beyond the expiration of any
applicable cure or grace period specified therein; or

(f  ifany claim of priority to this Mortgnge or any other Loan Document by
title, licn or otherwisc shall be upheld by mny court of competent jurisdiction or shall be
consented to by Mortgagor; or

AN, 20 I AT LU AM 75

G9x58S5L6




UNOFFICIAL COPY




e ——
UNOFFICIAL COPY

() ifany fien s filed against the Preraises or any port thercof, whether or not
such lien shall be prior to this Mortgage, and such claim or lien is maintained continuously for
a period of thirty (30) days without discharge, sutisfaction or adequate bonding thereof in
nccordance with the terms hereof or

() if'any of the Loan Documients, ot any time after their respective execution
and delivery and for any reason shall cease to be in full force and effect or be declared null and
void, or the validity or enforceabtiity thereof shall be contested by Maortgagor or any other
person obligated thereon or bound thereby, or Mortgagor or any other person abligated thercon
or boupd therehy shall deny in writing that Mortgagor or such other person has any or further
liability orynligation under any of the Loen Documents; or

(0 i this Mortgage, at any time after its exceution and delivery and for any
reason shall cense’te vonstitute a valid and subsisting second priority tien and/or valid and
second priarity perfesed security interest in and to the Premiscs; or

() Intentionuily, Deleted; ov

(k) it any other evenloccurs which, under the terms hercof, would permit
Mortgagee to accelernte the Obligations.

SECTION 8.2 Remedies. Upon thieoucurrence of any ane or more Events of
Default, Mortgagee may (but shall not be obligateddoj, in addition to uny rights or remedies
avnilabte to it under this Mortgage, the Note, the Loui Agreement, or any other Loun
Document, take such action personnlly or by its ngents or attorneys, with or without entry, and
without natice, demand, presemtment or protest (each and alloi svhich are hereby waived, to
the extent permitted by applicable law), as it deems necessary e sdvisable to protect and
enforce its rights and remedies against Mortgagor and in and to the Premises, including the
following netions, cach of which, subject to applicable lnw, may be pursurd concurrently or
otherwise, at such time and in such order as Mortgagee may determine, inits gole discretion,
without impairing or otherwise affecting its or their other rights or remedies:

(@) Declare the entire balance of the Obligations (including the entire
principal balance thereof, ali accrued and unpaid interest and any premium thereon and all
other such sums sceured hereby) to be immediately due and payable, and upop any such
declaration the entire unpaid balance of the Obligations shall become and be immediately due
and payable, without presentment, demand, pratest or further notice of any kind, all of which
are hereby expressly waived by Mortgagor, to the extent permitted by applicable law, anything
in the Note, in any Loan Document or herein to the contrary natwithstanding; or

(b)  Institute u proceeding or proceedings for the complete foreclosure of this
Mortgage agninst the Premises or any part thereof wider any applicable provision of law; or
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(¢)  To the extent permittect by applicable law, institute & proceeding or
proceedings for the partial foreclosure of this Mortgage against the Premises or any part
thereof under any applicable provision of law for the portion of the Obligations then due and
payable, subject to the lien of this Mortgage continuing unimpaired and without loss of priority
su as to secure the balance of the Obligations not then due and payable; provided, that, subject
to applicable law, proceedings for foreclosure in cach state may be brought separately or
concurrently with each other without prejudicing any other such procecding thereby and, in
any event, without discharging the Obligations except to the extent of the proceeds realized
thereby; e

. Tothe extent and in the manner permitted by applicable law, sell or cause
to be sold the Tranvises or any part thercof, and all estate, right, title, interest, claim and
demand of Mortgagor therein, and al) rights of redemyption thereof, at one or more saies, in an
entirely or 1n parcels, viin such elements of real and/or personal property (and, to the extent
permitted by applicable Liw, puay clect to deem all of the Premises or any part thercof to he
real property for purposes theresd); and at such time and place and upon such terms as it may
deem expedient, or as may be required by applicable law, and in the event of a sale, by
foreclosure or otherwise, of fess thini«l of the Premises, this Mortuage shall continue as a lien
and security interest on the remaining portion of the Promisces; or

(¢} Ingtitute an action, swit_or proceeding in equity for the specific
performance of any of the provisions contnined in4le Note, in any Loan Docurnent or herein;
or

(f)  l'othe extent permitted by applicableTaw. sue and recover a judgment on
the Qbligations, as the smme become due and payable, or on accaunt of any default or defauits
by under any Loan Document or hercunder; or

(&) Apply for the appeintment of a receiver, cusiodinn, liquidator or
conservator of the Premises, to be invested with the fullest powers permittcdasder applicable
law, as a matter of right and without regard to or the riccessity to disprove the adequacy of the
security for the Obligations or the solvency of Mortgagor or any other person liable for the
payment of the Obligations, and Mortgagor and cuch other person so liable waives or shall be
decimed to have waived such necessity and consents or shall be deemed to hive consented to
such appointment, to the extent permitted by applicable law; or

(h)  Subject to the provisions and restrictions of any applicable law, enter
upon the Premises or any part thercof and exclude Mortgagor and its agents and servants
wholly therefrom, without liability for trespass, damages or otherwise, und take possession of
atl books, 1ecords and accounts relating thereto, and Mortgagor agrees to surrender possession
of the Preraises and of such books, records and accounts to Mortgagee on demand after the
happening of any Lvent of Default; and having and holding the sume may use, operate,
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manage, preserve, controt and otherwise deal therewith and conduet the business thereol, either
personally or by its superintendenls, managers, agents, servants, attorneys or receivers, without
interference from Mortgagor; und upon each such entry and from time to time thereafter, ot the
expense of Mortgagor and the Premises, without interference by Morlgagor and as it may deem
advisable, (i) either by purchase, repair or construction, may maintain and restore the Premises,
(ii) may insurc or reinsurc the same, (iii) may make all necessary or proper repairs, renewals,
replacements, alterations, additions, betterments and improvements thereto and thereon, (iv)
may complete the construction of the Improvements and, in the course of such completion,
may make such changes in the contemplated or completed Improvements as it may deem
advisable;.and (v) may in every such case in connection with the foregoing have the right to
exercise aitrights and powers of Mortgagor with respect to the Premises, cither in Morlgagor's
name or othervise, including the right te make, cancel, enforce or modify Leases, obtain and
evict tenants anrd subtenants on such terms as it shall deem advisable; or

| (1)  “Subject 1o the provisions and restrictions of any applicable law, with or
without the entrance upor or iaking possession of the Premises or any part thereof collect and
receive att Rents and any othercarnings, revenucs, rents, issues, profits, income and cash
coilnteral derived from the Premises or any part thereof and after deducting therefrom all costs
and expenses of every character wouived by Mortgagee in collecting the same and in using,
operating. managing, preserving and.<oitrolling the Premises, and otherwise in exercising
Mortgagee's rights under subscetion (h) of this Sectinn, including all amounts neeessary to pay
Impositions, insurance premiums and other clarzes in connection with the Premises, as well as
reasonabis compensation for the services ol iviortgagee and its attorneys, agents and
employees, apply the remeinder as provided in Section'8,5 herein; or

(i)}  Release any portion of the Prernises For such consideration as Mortgagee
may require without, as 1o the remainder of the Premiises, in ariy.vay impairing or affecting the
lien or priority of this Martgage, or improving the position of any-subordinate lienholder with
respeet thereto, except to the extent that the Obligations shall have beon reduced by the actual
monetary consideration, if any, received by Mortgagee for such release, and may accept by
assignment, pledge or otherwise any other property in place thereof as Mortzages may require
without being accountable for so doing to any other lienor; or

(k}  Take all actions permitted under the UCC of the State in which the
Pramises ure located, provided that the lien and security interest created by the Land Trust
Assignment shul! not be foreclosed or realized upon except pursuant to foreclosure proceedings
under the | llinois Mortgage Foreclosure Act; or

(1) Take any other action, or pursue any other right or remedy, s Mortgagee
may have under applicable law, and Mortgagor does hereby grant the same to Mortgagee,

In the event that Mortgagee shall exercise any of the rights or remedies set forth in
subscctions (h) and (i) of this Section, Mortgagee shall not be deemed to have entered upon or
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tuken possession of the Premises except upon the exercise of its option to do so, evidenced by
its demand and overt act for such purpose, nor shall Martgagee be deemed a mortgagee in
possession by reason of such entry or taking possession. Mortgugee shall not be linble to
account for any action taken pursuant (o any such exercise other than for rents actually
received by Mortgagee, nor linble for any Joss sustained by Mortgagor resulting from any
failure to let the Premises, or from any other act or omission of Mortgugee except o the extent
such loss is caused by Mortgagee's gross negligense: or willful misconduct, Mortgngor hereby
consents to, ratifies and confirms the exercise by Mortgngee of said rights and remedies, and
appoints Mortgagee as its attorney-in-fuct, which appointment shall be deemed to be coupled
with an {aterest and is irrevocable, for such purposes.

SECTICN 8.3 Expenses. Tn any suit to foreclose this Mortgage or enforee any
other remedy of tiortgagee under the Note, the Loan Agreement, uny other Loan Document or
hereunder, there shall Ue aliowed and included as an addition to and a part of the Obligations in
the decree for sale or-other judgment or decree, alt reasonable expendilures and expenses
which muy be paid or ineuered in connection with the exercise by Mortgagee of uny of its
rights and remedies provided orreforred 10 in Section 8.2, All such expenditures and expenses
shatl be secured by this Mortgage, a8 permitted by applicable law,

SECTION 8.4 Rights Periaining to Sales. The following provisions shall apply
to any salc or sales of all or any portion of the Premiscs under or by virtue of this Article VI,
whether made under the power of sale herein grunted or by virtue of judicial proceedings or of
a judgment or decree of foreclosure and sale:

(®  Mortgngee may conduct any iwumber-of sales from time to time. The
pawer of sale set forth in Section 8.2(d) hereof shall not bo.exbausted by any one or more such
sales as to any part of the Premises which shall not have beed sold, nor by any sale which is
not compicted or is defective in Mortgagee's opinion, until the Qbligations shall have been paid
in full,

(b)  Any sale may be postponed or adjourned by public annoicement at the
time and place appointed for such sale or for stich postponed or adjourned sate’without further
notice, #s permitted by applicable law.

(¢)  After cach sale, Mortgagee, an officer of any court empowered ta do so,
shall execute and deliver to the purchaser or purchasers at such sale ¢ good and sufficient
instrument or instruments granting, conveying, assigning and transferring all right, title and
interest of Mortgagor in and to the property and rights sold and shall receive the proceeds of
said sale or sales and apply the same as hercin provided, Mortgagee is hereby appointed the
truc and lnwful attorney-in-fact of Mortgagor, which appointment is irrevocable and shall be
deemed to be coupled with an interest in Mortgagor's name and stead, to make all necessary
conveyanzes, assignments, transfers and deliveries of the property and rights so sold, and for
that purpnse Mortgagee may execute all necessary instruments of conveyance, assignment,
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transfer and delivery, or may substitute one or more persons with like power, Mortgagor
hereby ratifying and confirming ull that said attoriey or such substitute or substitutes shall
lawfully do by virtue thereof.  Nevertheless, Mortgagor, if requested Mortgagee, shall rify
and confizm any such sale or sales by exccuting mnd delivering to such purchaser or purchasers
all such instruments ns may be advisable, in Mortgagee's judgment, for the purposes designated
in such request.

(d)  Any and all statements of foet or other recitals made in any of the
instruments referred to in subsection (¢} of this Section given by Morlgagee i1s to nonpayment
of the Okigations, or as to the ovewrrence of any Event of Default, or as to Mortgagee having
declared all-orany of the Obligations to be due and payuble, or as to the request to self, or as to
notice of time;place and terms of sale and of the property or rights to be sold having been duly
given, or s to uny other net or thing having been duly done by Mortgagee, shall be taken as
primi_igde evidence od the truth of the facts so stated and recited. Morlgagee may appoint or
delegate any one or meie persons as ngent to perform any act or acts necessary or incident to
any sale so held, including theposting of notices and the conduct of sale, but in the name and
on behalf of Mortgagee,

(¢)  Thereceipt of Moripagee of the purchase money paid at any such sale, or
the receipt of any other person authorized to give same, shall be sufficient discharge therefor to
any puichaser of any property or rights sold as aforesaid, and no such purchaser, or its
representatives, grantees or assigns, after paying soch purchase price and receiving such receipt
shall be bound to see to the application of such pwitliase price or any part thereof upon or far
any trust or purpose of this Mortgage or, in any mdracr. whatsoever, be answerable for any
loss, misapplication or nonapplication of any such purchpse money, or part thercof, or be
bound to inquire as to the authorization, necessity, expediencs: o regularity of uny such sule,

() Any such sale or sales and the expiration of“gny applicable redemption
period shall operate to divest all of the estate, right, title, interest, claim and demand
whatsoever, whethier at law or in equity, of Mortgagor in and to the properiies and rights so
sold, and shall be a perpetual bar both at lnw and in cquily against Mortgage: zad any and all
persons claiming or who may claim the same, ¢r any part thereof, by, through or under
Mortgagor to the fullest extent permitted by applicable law,

(g)  Upon any such sale or sales, Mortgagee or any holder of the Obligations
may bid for and acquire the Premises and, in lieu of paying cash therefor, may make settlement
for the purchaso price by crediting against the Obtigiations the amount of the bid made therefor,
after decucting therefrom the expenses of the sabe, the cost of any enloreement proceeding
hereunder and any other sums which Mortgagee is authorized to deduct under the terms hercof
and pursuant to applicable faw, to the extent necessary to satisfy such bid,

(h)  Inthe event ther Mortgagor, or uny person clainming by, through or under
Mortgaizor, shall transfer or refuse or fail to surrender possession of the Premises after any sale
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thercof, then Mortgagar or such person shall be deemed a tenant at sufferance of the purchaser
at such sale subject to cviction by means of forcible entry and unlawitul detainer proceedings,
or subject to any other right or remedy available hereunder or under applicable law.

(i) Upon any such sale, it shall not be neeessary for Mortgagee or any public
officer acting under exccution or order of court to have present or constructively in its
possession any or all of the Premises,

() Inthe event of any sale referred to in this Section, all of the Obligations,
if not previosly due and payable, inmediately thercupon shall, notwithstanding anything to
the contrary.n the Note or herein or in any other Loan Document, become duc and payable.

(k) “UIn the event a sale referred to in this Section shall be commenced by
Mortgagee, Mortgagse fony, ot any time before the sale of the Premises, abandon the sale, and
may instinte suit for the-toreclosure of this Mortguge, or in the event that Morigagee should
institute & suit for the forcclugure of this Mortgage, Mortgagee may at any time before the
entry of final judgment in said swicdismiss the same and sell the Premises in accordance with
the provisions of this Murtgage.

SECTION 8.5 Appllcationi of Progeeds.  The purchase money, proceeds or
avuils of any sale referred to in Scction 8.4, together with any other sums which may be held
by Mortgagee hercunder, whether under the pravisions of this Article VIIT or otherwise, shall
be applied in such order as Mortgagee in its sow 2ad absolute discretion may eleet, which
application may, withont limiting the geaerality of (¢ foregoing, be made to the following
items:

() To the payment of the rensorable costs and axnenses of any such sale,
including compensation to Mortgagee, its agents and counsel, andC 2y judicial proceeding
wherein the same may be made, and of all expenses, liabilities and advinees made or incurred
by Morlgagee hereunder, together with interest thereon as provided herein, and all taxes,
assessments and other charges, except any tuxes, astiessments or other charges-suisiect to which
the Premmses or any part thercof shall have been sold,

(b)  To the payment in full of the Obligations (including principal, interest,
premium and foes in sueh order s Mortgagee may clect),

(¢} To the payment of any other sums secured hereunder or required to be
paid by Mortgagor pursuant to any provision of this Mortgage, the Note, the Loan Agreenient,
or any other Loan Document,

(d)  To the extent permitted by applicable law, to be set aside by Morigagee
s adequate security in its judgment for the payment of sums which would have been paid by
application under clauses (a) through (c) above to Mortgagee, arising out of an obligation or

AIUE MY )G 1317 100 AM '; I




S ————————————— S ———
UNOFFICIAL COPY




UNOFFICIAL COPY

Hability with respeet lo which Mortgagor has agreed to indemnify it, but which sums are not
yet duc and payable or Hiquicdated,

Only after the foregoing items have been paid shall the surplus, if any, be applied to
whomsoever may be lawfully entitled to receive the same.

SECTION 8.6 Additlonal Lrovisions as to Remegies.

(a)  No right or remedy herein conferred upon or reserved to Mortgagee is
intended <0 be exclusive of any other right or remedy, and cach and every such right or remedy
shall be curaulative and continuing, shall be in addition to every other right or remedy given
under the Nots, under the Loan Agreement, under any Loan Document or hereunder or now or
hereafier existing ablaw or in equity, and may be exarcised from time to time and as often as
may be deemed expedicat by Mortgagee,

(b)  No celayror omission by Mortgagee to excrcise any right or remedy
hereunder upon an Event of Deinalt shall impair any such exercise, or be construed to be a
waiver of any such Event of Defualior an acquicscence therein,

(¢)  The failure, refusulior waiver by Mortgagee of its right to assert any right
or remedy hercunder upon any Event of Defauit or ether occurrence shall not be construed as
waiving such right or remedy upon any otbe, cor subsequent Event of Default or other
oceurrence,

(d)  Mortgagee shall not have any obligatinii-to pursue any rights or remedies
it may have under any other agreement prior to pursuing its-riehts or remedies under the Note,
under the Loan Agreement, under any Loan Document or hereunder,

(¢)  To the extent permitted by upplicable Jaw, no recovery of any judgment
by Mortgagee and no levy of an execution upon the Premises or any other property of
Mortgagor shall affect, in any manner or to any extent, the lien and security interest of this
Mortgage upon the Premiscs, or any liens, rights, powers or remedics of Mortgagee hercunder,
and such liens, rights, powers and remedies shall continue unimpaired as before,

() Mortgugee may resort to any security given by this Mortgage or any
other sceurity now given or hereafter existing to scoure the Obligations, in whole or in part, in
such portions and in such order as Mortgagee may deem advisable, and no such action shall be
construed as a waiver of any of the liens, rights or bencefits granted hereunder,

(@  Acceptance of any payment after the occurrence of an Event of Default

shall not be deemed a waiver or a cure of such Event of Default, and acceptance of any
payment less than any amount then due shall be deemed an acceptance on account only.
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(h)y  Except us otherwise clearly provided, nothing in the Note, in the Loan
Agreement, in any Loan Document or herein shall affect the abligations of Mortgagor ta pay
the Obligations in the manner and at the time end place herein or therein respectively
expressed.

(i) In the event that Mortgagee shall have proceeded (o enforce any right or
remedy hercunder by foreclosure, sale, entry or otherwise, and such proceeding shall be
discontinued, abandoned or determined adversely for uny reason, then Mortgagor and
Mortgagee shall be restored to their former positions and rights hereunder with respect 1o the
Premises, subject to the lien hereof,

SECTION 8.7 Wadver of Rights and Defenses. To the fll extent Morigagor
may do so underapplicable law, Mortgagor ngrees with Mortgagee as follows:

(a) viortgagor shall not have or ussert any right under any statute or rule of
law providing for any arpraisement, valuation, stay, cxtension, moratorium, redemption,
reinstatement or statute of Jimizations, notice of intention to mature or declare due the whole of
the obligations, rights to a marsbaiiing of the assets of Mortgagor, rights to o sale in inverse
order ol alienation, to the administeition of cstates of decedents or to any other muatters
whatsoever to defeat, recuce or affect any of the rights or remedies of Mortgagee hereunder,
including the rights of Mortgagee hereunder to a sale of the Premises for the collection of the
Obligations without any prior or different resort for collection, ot to the payment of the
Obligations out of the proceeds of sale of the Pieinises in preference to any other person. The
Teust represents and acknowledges, and Mortgagor represents, warrants and acknowledges,
that the Premises is not agricultural real estate (as sucn terms defined in the Hlinais Mortgage
Foreclosure Law (735 ILCS 5/15-1101 ¢f seq., us it may-bemended from time to time) or
residentinl real estate as defined in the Hllinois Mortgage Fereclasure Law (735 1LCS 5/15-
L101 g1 s¢q., as it may be smended from time to time).

() I any statute or rule of law referred to in this Sectionand.now in foree,
of which Mortgagor or any of its heirs, devisees, representatives, successors On assigns and
such other persons claiming any interest in the Premises might take advantagd despite this
Scction, shall hereafter be repenled or cease to be in force, such statute or rule of law shall not
thercafter be deemed to prectude the application of this Section,

(c)  Mortgagor shall not be relieved of its obligation to pay the Obligations at
the time and in the manner provided in the Note, in the Loan Agreement, in any Loan
Document or herein, nor shall the lien, security interest or priority of this Mortgage or any
Loan Document be impaired by any of the following actions, non-actions or indulgences by
Mortgagee, cach of which actions, non-actions or indulgences Mortgngee may, in its
discretion, take or refrain from taking:
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(i) any failure or refusal by Mortgagee to comply with any request by
Mortgagor (A) Lo consent to uny action by Mortgagor, or (B) to take any action to foreclose
this Mortgage or otherwise enforee any of the provisions of the Note, of the Loan Agreement,
of any Loan Document or hereof,

(ii) any release, regardless of consideration, of any part of the
Premises or any other sceurity for the Obligations, or any person liable for payment of the
Obligations;

(i) any waiver by Mortgugee of compliance by Morigagor with any
nrovision #i"the Note, the Loan Agreenient, any Loan Docuntent or this Morigage, or consen!
by Mortgages 20 the performance by Mortgagor of any action which would otherwise be
prohibited hereirdpr or thereunder, or to the failure by Mortgagor to take uny action which
would otherwise be resuired hercunder or thereunder; and

(iv) any agreement or stipulation between Mortgugee and Mortgagor,
or, with or without Mortgagor's consent, between Mortgagee and any subsequent owner or
owners of the Premises or any: sther security for the Obligntions, rencwing, extending or
modifying the time of payment or thie terms of the Note, the Loan Agreement, any Loan
Documert or this Mortgage (including a modification of any interest rate), and in any such
event Moertgagor shall continue to be abligated to pay and perform the Obligations at the time
and in the rmanner provided in the Note, in the Loan Agreement, in the Loan Documents andd
herein, as so renewed, extended or modified, valess expressly released and discharged by
Mortgajee.

()  Regardless of consideration, and withoutthe necessity for any notice to
or consert by the holder of uny subordinate lien, encumbrance, right, title or interest in or 1o
the Premises, Mortgagee may release any person at any time issle for the payment of the
Obligations or any portion thercof or any part of the security held yor the Obligations and may
extend the time of payment or otherwise modify the terms of this Mortgnze, the Note, the Loan
Agreement, and/or any Loan Document, including, without fimitation, a-maidification of the
interest rale payable on the principal balance of the Note, without in any maniseimpairing or
affecting this Mortgage or the lien thercof or the priority of this Mortgage, as so ¢xtended and
modified, as security for the Obligations over any such subordinnte len, encumbrance, right,
title or interest, To the extent permilted by applicable taw, Mortgagee may resort for the
puyment of the Obligations to any other security held by Mortgagee in such order and manner
ns Mortaegee, in its discretion, may eclect,  Mortgagee mny take action to recover .the
Obligations, or any portion thereof, or to enforce any covenant hereof or of the Note, or the
l.oan Agreement or any Loan Document without prejudice to the right of Mortgagee therenfier
to foreclose this Mortgage. Mortgugee shall not be limited exclusively to the rights and
remedies herein stated but shall be entitled to every additionnd right and remedy now or
hereafter afforded by law or equity. The rights of Mortgagee under this Mortgage shall be
separate, distinet and cumuintive and none shall be given effect to the exclusion of the others.
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No act of Mortgagee shall be construed s an election to proceed under any one provision
herein to (he exclusion uf any other pravision,

ARTICLE IX
Defeasance

SECTION Y. Defeasance. If the Obligations shall be fully satisfied, then and in
that evenrd this Mortgage shall be canceled and surrendered. In such event, Mortgagee shall, at
the request-of Mortgagor, to cvidense such cancellation, promptly deliver to Mortgagor, in
recordable forr all such documents as shall be necessary to release the Premises from the
liens, seciirity nitcrests, conveyances and assignments evidenced hereby and by the other Loan
Documents, as applicatle,

ARTICLE X
Al ional Proyisions
SECTION 10.1  Erovisions as o ¥ ayments, Advanges.

(@) All payments of the Obligationg shall be made in such lawtul money of
the United States of America as shall be legal tenider for payment of all debts, public and
private, at the time of payment, shall be made in the mianner-expressly designated therefor or, if
no such designation is made, at the address of Mortgagee indicated in Section 10.4, or at surh
other plare ns Mortgngee may designate from time to time,

(b}  Ifony of the Obligations cunnot lawfully be secuigd by this Mortgage, or
if any part of the Premises cannot lasvfully be subject to the lien and securily interest hereof, to
the full extent of said obligations, then all payments mude thereon shall e suplied first in
discharge of that portion thereof which is unsecured by this Mortgage,

(¢} To the extent that any of the Obligations are used to pay indebtedness
secured by any outstanding lien, security interest or charge against the Premiises or to pay in
whole or in part the purchase price therefor, Mortgagee shall be subrogated to any and all
rights, secuirity interests and liens held by any owner or holder of the same, whether or not the
same are released,  Mortgagor ugrees that, in consideration of such payment by Mortgagee,
Mortgagor hereby waives and releases all demands, defenses and causes of action for offsels
and payments with respect to the same,

(d)  Any payment made under this Mortgage by uny person at any time liable
for the payment of the Obligations, or by any subsequent owner of the Premises, ov by any
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other person whose interest in the Premises might be prejudiced in the event of u fatlure to
make such payment, or by uny partner, member, stockholder, officer or direclor thereof, shall
be decmued, as between Mortgagee and alf such persons, to have been made on behalf of all
such persons.

SECTION 16,2 Usury Savings Clause. All ngreements in the Note, in the Loan
Agreement, in any Loan Dlocument or herein are expressly limited so that in no contingency or
event whatsogver, whether by reason of advancement or acceleration of maturity of the
Obligations, or otherwise, shall the amount paid or agreed to be puid hereunder for the use,
forbearapoe or detention of money exceed the highest lawful rate permitted under applicable
usury laws.-1f, from any circumstance whatsoever, fulfiliment of any provision of the Note, of
the Loan Arrzement, of any Loan Document or hercof, at the time performance of such
provision shaitbedue, shall involve transcending the limit of validity prescribed by law which
a court of competend iurisdiction may deem applicable hercto, then, ipso facto, the obligation
to be fulfilled shall be reduced to the limit of such validity and if, from any circumstance
whatsoever, Mortgagee snpdl_ever receive as interest an amount which would cxceed the
highest lawful rate, the receipt ofsuch cxcess shall be deemed a mistake and shall be canceled
automatizatly or if theretofore paid, such excess shall be credited against the principal amount
of the Obligations to which the sarme-may lawfully be credited, and any portion of such excess
not capablc of being so credited shatl e rebated to the Borrower Group, All sums paid or
agreed to be paid to the holder hereof for tie use, forbearance or detention of the indebtedness
of the Borrower Group to the holder hereof shinll, to the extent permitted by applicable law, be
amortized, prorated, allocated and spread throughaut the full term of such indebtedness unti
payment in full so that the actual rate of interest or sczount of such indebtedness is uniform
throughout the actual term of the loan or does not excced the highest Jawful rate permitted by
applicable law throughout the entire term of such loan, as annrepriate,

SECTION 10,3 Separobility, I, in any jurisdiction, all or any portion of any
provision of the Note, the Loan Agreement, any Loan Document or thit Mortgage shall be held
to be invalid, illegal or uncnforceable in any respect, then, at Mortzagee's option, such
invalidity, illegality or unenforceability shall not affect any other provision.tnzreof or hiereof,
ind such provision shall be limited and construed in such jurisdiction as if such invalid, illegal
or uncnforceable provision or portion thercof were not contained thercin or herein,

SECTION 104 Notices. Unless otherwise provided for herein, all notices,
demands, consents, approvals, dircctions, requests, agreements or other communications
requirect or permitted hereunder shall be in writing and shall be deemed to have been duly
given (a) when delivered, if delivered personally or by facsimile transmission (provided that all
notices and other communications sent by facsimile transmission shall, in order to be deemed
duly given, also be sent by the other method under subdivision (b) hereof); or (b) on the
following business day, if sent by overnight mai) or nationally recognized prepaid courier, in
each case to the portics at the following addresses or at such other addresses or shall be
specified by like notice:
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If'to Mortgagor:

LaSalle National Bank

135 South LaSulie Street

Chicago, lllinois 60603

Aun.:  Lond Trust Department/Trust No. 121000
Fax:  (312)904-2202

Phone: (312) 904-2000

and

Wolf Point Owners, L.L.C.

c/o Merchandise Mart Properties, Inc.
222 Merchandise Mart Plaza

Siite 470

Chicagn, Hlinais 60654

Attne © President

Fax:  (312)-827-7997

Phone: (312)727-414]

with copies to:

Merchandise Mart Propertice; Ine.
222 Merchandise Mart Plaza
Suite 470

Chicago, [llinois 60654

At Legal Department

Fax;  (312) 527-7990

Phone:  (312) 527-4141

angd to

$92S9SL6

Wilson & Mclvaine

500 West Madison Street, Suite 3700
Chicago, Illinois 60661

Aun.:  Michael F, Csur, Esq.

Fax;  (312)T15.5155

Phone:  (312) 715-5000
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[f to Mortgagee:

Capitad Trust

¢/o Victor Capital Group, L.B,
885 Third Avenue, Suite 1240
New York, New York 10022
Alin:  Mr, Marc Holliday
Fax:  (212)593-0316
Phone: (212) 593-5400

wilh a copy to:

Solomon and Weinberg LLP

70 East 55th Street

Maw York, New York

Aty Craig H. Solomon, Esq.
Fax: = 1212) 605-0999
Phone:  (2123.605.1000

SECTION 105 Right to Dedl. * In the event that ownership of the Premises
becomes vested in a person other than Mortgagor, Mortgagee may, withou! notice to
Mortgagor, deal with such suceessor or successorsdn interest with reference to this Mortgage
or the Obligations in the sume manner as with Morgagor, without in any way vitinting or
discharging Mortgagor's liablity hereunder or for the pavment of the Obligations or being
deemed n consent to such vesting,

SECTION 10,6  NoMerger.

(@) I both the lessor's and the lessee's interest under)any lease which
constitutes a part of the Premises shall at any time become vested in any =ae person, this
Mortgage and the lien and security interest created hereby shall not be destroyéror terminated
by the application of the doctrine of merger nnd, in such event, Mortgagee shali continue to
have and enjoy all of the rights and privileges of Mortgagee hereunder as to each separate
estate.

(b)  Upon the foreclosure of the lien created hereby on the Premises, us herein
provided, any leeses then existing shall not be destroyed or terminated by upplication of the
doctrine of merger or us o matter of law or as n result of such foreclosure unless Mortgngee or
any purchaser at u foreclosure sale shall so clect by notice to the lessee in question.

SECTION 107 Governlng Law; Certaln Walvers, This Mortgnge shal) be

governed by and construed in accordance with the Inws of the State of New York from time to
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time in effect, except to the extent of the procedural and substantive matters relating only to the
creation, perfection or enforcement of the lien crealed by this Morlgage, which matters shall be
governad by the laws of the State in which the Land is located.

MORTGAGOR HEREBY EXPRESSLY AND UNCONDITIONALLY WAIVES, IN
CONNECTION WITH ANY SUIT, ACTION OR PROCEEDING BROUGHT BY
MORTGAGEE UNDER THIS MORTGAGE, ANY AND EVERY RIGHT MORTGAGOR
MAY HAVE TO A TRIAL BY JURY.

SeCTION 10.8 Appointment of Mortpagee. Mortgagor hereby Mortgagee its
attorney-in<iact, which appointiment is irrevocable and shall be deemed to be coupled with an
interest, to evesute, acknowledge, deliver and file or record for and in the name of Morigagor

any of the doctinents or instruments referred to in Section 8.4(c).

SECTION 102 Sole Discretlon of Mortgagee. Whenever Mortgagee's judgment,
consent ar approval is reéanired hereunder for any matter, or either shall have an option or
election hereunder, such judgn'«.n*, the decision as to whether or not to consent to or approve
the same ot the exercise of sucn :),,.'on or election shall be in the sole diservtion of Mortgagee,
unless otherwise indicated herein 1o Gereasonably given or exercised.

SECTION 10.10 Provislons vs o Covemuits and Agreements.  All of
Mortgagor's covenants and agreements hercunrier shall run with the land and time is of the
essence with respect thercto,

BECTION 10,11 Matters to Be in Wrltigg. This Mortgage connot be altered,
amended, modified, terminated or discharged except in asvriting signed by the party against
whom enforcement of' such alteration, amendment, modification, termination or discharge is
sought. No waiver, release or other forbearance by Mortgages—will be cffective against
Mortgagee unless it is in a writing signed by Mortgagee, and then onlvito the extent expressly
stated,

SECTION 1012 Construction of Proyvigions. The following rules st construction
shall be applicuble for all purposes of this Mortgage und all (lOClm'antS or iustruments
supplemental hereto, unless the context otherwise requires:

() Al veferences herein to numbered Articles or Sections or to letlered
Exhibits are references 1o the Articles and Sections hereof and the Exhibits annexed to this
Mortgage, unless expressly otherwise designated in context,

(b} The terms "include”, “including” and similar terms shall be construed as
if followed by the phrase "without being limited to",
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any part thereof",

() The term "Obligations” or "obligations” shull be construed s if followed
by the phense “or any other sums sceured hercby, or any part thereof™,

(¢}  Words of masculing, feminine or neuter gender shall mean and include
the correlative words of the other genders, and words importing the singular number shal)
mean and include the plural number, and vice versa.

(f)  The term "person” shall include natwral persons, firms, partnerships,
compames cesorations and nny other puhlu. and private legal entitics.

(g, The term "provisions”, when used with respect hereto or to any cther
document or instrumoat, shall be construed as if preceded by the phrase "terms, covenants,
ngreements, requiremenis, conditions and/or.”

() All Article, Section and Exhibit captions herein are used for convenience
of reference only and in no way.define, limit or describe the scope or intent of, or in any way
affect, this Mortgage.

(1) Mo inference in favee of, or against, any party shall be drawn from the
fact that such party has drafted any portion hercof.

()  The cover page of, and all recitals sct forth in, und all Exhibits to, this
Mortgage are hereby incorporated in this Mortgage.

(k)  All obligations of Mortgagor hereunder shalt be performed and satisfied
by or ors behalf of Mortgagor at Mortgagor's sole cost and expense

(1) The term “Jeasc" shall mean "enancy, subtenancy-lcass or sublease" and
the term "lessee” shall mean "tenant, subtenant, lessee and sublessee.”

SECTION 10,13 Successors and Assigns. The provisions hercof shaiihe binding
upon Mortgagor and the successors and assigns of Mortgagor, including successors in interest
of Morwgagor in and to all or any part of the Premises, and shall inurc to the benefit of
Mortgagee and the holders of the Obligations and their respective successors and assigns, Al
references in this Mortgage to Mortgagor, Mortgagee shall be construed as including nll of
such other persons with respect to the person referred to,

SECTION 1014 Counterparts. This Mortgage may be executed in any number of
counterparts with the same effect as if all parties hereto had executed the same document. All
such counterparts shall be construed together and shall constitute one instrument, but in
making proof hereof it shall only be necessary to produce one such counterpart.
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SECTION 10,15 Intentionatly Qmitted.
SECTION 1016 Repaort Updlates.

(1)  Mortgagee reserves the right at any time during the Term to
condugt or require Mortgagor to conduct, at Mortgagor's cost and expensc, such environmental
inspections, audits and tests os Mortgngee shall deem reasonably necessary or advisable from
time to time, utilizing a company reasonably nceeptuble to Mortgugee; provided, however, that
Mottgapde shall not be required to pay for such environmental inspections, sudits and tests
more oftepshan once every two (2) years so long as: (i) no Event of Defuult exists under this
Mortgugey drany other Loan Document, (i) such inspection, nudit or test is not required by
applicable Brvvireamentul Laws and (iii) Mortgagee has no cause 1o believe, in Mortgagec's
sole but good fuitinjucament, that there has been or there is threatened a Hazardous Substance
Release on or from the-Premises or that Mortgagor or the Premises is in violation of any
applicable Envirommenta® Law.

(b)  Mortgagee reserves the right at any time during the Term to order
additional engineering reports with- rapect to the Premises, at Mortgagor's expense; provided,
however, that Mortgagor shall not be taguired to pay for such additional engincering reports
more frequently than once every three (3) vents so long as (i) no Event of Default has
occurred, (ii) such additional engineering repertis not required by applicable Legal
Requiremennts to be ebtained, and (iii) in Lender's sole but good fuith judgment, no material
adverse change in the condition of the Premises his seonrred,

(¢)  Mortgagee shall not be liable for uny nction or innction by
Mortgagor with respect to any remedial or other response acliviiy in connection with any
Hazardous Substance or any repuir or replacement recommended v -ainy engineering report,
notwithstanding any review or approval of Mortgagor's method of remediation or repair or
replacement, as applicuble, or any response by Mortgagee.

SECTION 10,17 Intentionally Deleteq.
SECTION 10,18 Intentionsily Deleted.

SECTION 10,19  Jolnt_und Scveral Linbility. The liability of the entities
comprising Mortgagor under this Mortgage shall be and remain joint and several, and such
joint and several liability shall be unaffected by the failure of either entity to execute any or ail
of the counterparts of this Mortgage.
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SECTION 1020 Limited Recourse. The provisions of Section 7.20 of the Loan
Agreement are hereby incosporated in this Mortgage by this reference, mutatis mutangdis, and
shall have the same force and effect as if set forth at fength herein,

SECTION 10.21  Hundicapped Acgess.  Mortgagor ugrees that the Premisces shall
at all times comply in all material respects and to the extent applicable with the requirements
of the Americans with Disabilities Act of 1990, ail state and local laws and ordinances related
to handicapped access and all rules, regulations, and orders issued pursuant thereto including,
without limitation, the Americans with Disabilities Act Accessibility Guidelines for Buildings
and Facilitiss (collectively "Aggess Laws™), Mortgagee may condition any such approval upon
receipt of i certificate of Access Law compliance from an architect, engineer, or other person
ncceptable to-viortgagee, Mortgagor agrees to give prompt notice to Mortgagee of the receipt
by Mortgagor ¢ionny compluints related to violation of any Access Laws and of the
commencement of ray proceedings or investigations which relate to compliance with
applicable Access Lnws,  In the event Mortgagor is in default under this Section 10.21,
Mortgagee agrees to suspenccenforcement of its rights under this Mortgage with respect 1o
such default only if such defwqins in respeet of the Premises' compliance with the Access
Laws on the date hercof tas disticet from Mortgagor's default under this Section 10,21 in
respect of which this sentence shali wob anply, upon any alteration or improvement made to the
Premises after the date hereof) unless i d until Mortgagor and/or the Premises become subject
to any penally, fine, forfeiture or the like, or Mortgngor and/or the Premises becomes or is
likely to become subject to any injunctive or sindlar order for relief mandating that Mortgagor
anc/ar the Premises comply with any such Accessiays.

SECTION 10,22 Assipnment by Mortgagee: Pacticipations. The provisions of
Section 7.20 of the Loan Agreement are hereby incomorated in this Morigage by this
reference, nuitatis mutandis, and shall have the same force and-effect as it set forth at length
herein,

SECTION 1023 Jurisdiction. The provisions of Seetion7.22 of the Lomn
Agreement are hereby incorporated in this Mortgage by this reference, mmnos-mutandis, and
shall have the same foree and effect ns i set forth at length herein,

SECTION 1024 Conflict_with Loan_Agreement.  To the extent that any
provision(s) in this Mortguge shall conflict with or be inconsistent with or less restrictive than
any provision(s) of the Loan Agreement, the provision(s) of the Loan Agreement shall govern
and take precedence,

SECTION 10,25  Busiuness Loan.  Mortgagor acknowledges and agrees thut the
proceeds of the Loan will be used for n "business purpose" as specified in 815 1LCS
205/4(1)(c) (1992) and that, accordingly, the principal obligation secured hercby constitutes o
business loan which comes within the preview of said Puarngraph.  Mortgagor further
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acknowledges that the Oblgations are an exempt transaction under the Truth-In-Lending Act,
15 U.S.C §§ 1601, ¢f sug.

SECTION 10,26 Regarding Warranties. [t is agreed and understood that, to the
extent that the Trustee hus made any warranties under this Mortgage, the same shall be
recharactarized and restated as covenants and/or representations, as the context shall permit,

SECTION 1027 Maximum. Principal Amount Seeuved.  Notwithstanding

anything to the contrary contained in this Mortgage, the maximum principal amount secured
by this Mortgage shall be Seventy Million ($70,000,000.00) Dollars.

SECTICN 1028 Future Advances. This Mortgage is given to secure not only the
existing Oblignocns, but also future advances (whether such advances are obligatory or are
made al the option-of Mortgngee, or otherwise) made by Mortgagee under the Loan
Agreement, this Mortgage or the other Loan Documents, to the same extent as if such future
advances were made on ‘thesdate of the execution of this Mortgage. The total amount of
indebteduess that may be so secored may decrease or increase from time to time, but all
Obligations sccurcd hereby shaii i no event exceed two (2) times the aggregate face amount
of the Lean. Among other things, this Mortgagee secures a "revolving credit” obligation as set
forth in %15 TLCS 205/4.1 (1992), us amended from time to time, as more fully set forth in all
of the Loan Documents,

SECTION 10,29 Limitation on Lendor L labllity. The provisions of Section 7.21
of the Loan Agreement arc hereby incorporated in tivs Mortgage by this reference, mutatis
mutandis, and shall have the same force and effect as i set forth at length herein.

SECTION 1030 Trustee Exculpation. This Morigage is executed by LaSalle
National Bank, not individunily or personally, but solely us Trustes s sforesaid, in the exercise
of the pewer and outhority conferred upon and vested in it as such Trustee (and said Trustee in
its personal and individual capacity hereby warrants that it as Trustee possesses full power and
authority to exccute this Mortgnge) and it is expressly understood and agreed by the Lender
and by every Person now or hereafter claiming any right or security hereundre that nothing
contained herein or in ths Note or any of the other Loan Documents shall be “oastrued ns
creating any liability on suid Trustee in its individual capacity personally to pay the Note or to
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perform any covenant, either expressed or implied, contained herein or in any of the other
Loan Documents, all such liability, il any, being expressly waived,

IN WITNESS WHEREQF, Mortgagor has executed this Mortgnge ns of the ’DL?H.ly
of July, 1997.

MORTGAGOR:

LASALLE  NATIONAL BANK, NOT
INDIVIDUALLY, BUT AS TRUSTEE UNDER
THAT CERTAIN TRUST AGREEMENT, DATED
JANUARY 1, 1997, AS EXTENDED, AND
KNGWN AS TRUST NO. 121000

/" ?
; ;
By: % r’-rgl’ﬂ?ﬂ-éf (i lassan

Name: Deborah Carbou
Title: agGISTANT SECRE(ARY

WOLF POINT OWNERS, L.L.C,,
an [lincistimited liability company

By: Mart Holdings Group, Inc. (1L),
an IHinois corperation

4 Y, / |
Nane: Jasfcph E. Hakiry
Title:  President

Exhibit A - Description of the Land
Schedule B - Street Addresses and Tax index Numbers
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(Trast No. 121000}

STATE OF MESYSRIC )
; F R
)

( COUNTY OF NEW-$CKK )

“ i . Paharsh Carbon
?;r Onthe _Sf = day of July, 1997, before me personally came
) - Busli AN Shens iy of LaSalle National Bank, a

national banking associntion, having tn address at 135 South LaSalle Street, Chicago, Nlinois
60603 who is personally known to me to be the same person whose name is subscribed to the
foregoing instrument as such __ A1 AN = SR A e and who appeared
before zag this day in person and acknowledged that he signed and delivered said instrument
as his 0wz free and voluntary act and as the free and voluntary nct of saidt Lasalle National
Bank, Mot Pérgonally But As Trustee Under Trust Agreement, Dated January 1, 1997, And
Known As Trusi™No, 121000, for the uses and purpeses herein set forth,

Al
v
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STATE OF NEW YORK. )

)
COUNTY OF NEW YORK)

Onthe v/ ¥ day of July, 1997, before me personally came Joseph E. Hakim, to me known,
who, being by me duly swom, did depose and say that he has an address at 222 Merchandise
Mart Plaza, Suite 470, Chicago, Illinois 60654; that he is President of Mart Holdings Group,
Inc, VIL), an litinois corporation, the corporation described in and which executed the
foregoing instrument on behaif and as managing member of Wolf Point Owners, L.L.C., an
Illinois limited liability company, the limited liability company described in and which

executed the foregoing instrument; and that he signed his name thereto and on behalf thereof
by ortler ol the board of directors of said corporation,

!
s / g ,‘,) :
1/)4{/ C'f. A)[WW

(Iw(cgmry Public

LISA BEATRICE
MOTARY PUBLIC, State of Hew York
No. D1BE5078004

Quatified i New York Coun
Commission Expites May 19, 1%99
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Kxhibit A

WOLF POINT PREMISES

LOT b T8 0L pQLin, BEING A RESUBDIVISLON O LTS AND PARTS OV (475 IN LLOCK
b, T, 14 a3-18, N THE QRIGINAL TAWN OF CHICAGD, TOGEVHER WITH PARTS OT
VACATLD ALATYA-AND STREETH AND ADJOLMING LANDS, ALL TH SECTION 9, TUWNSHLIP 34
NORTH, RAMCE 14, RANT OF THE THIRD PRINCIFAL MERATHDIAN, I COOX COUNTY,
LLLINOIS, :

17~09~400-031
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SCHEDULE R
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T
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Property Adciress: 340 North Orleans Street
Chicago, lllinois 60651

=

Tax Index Not: | 7-09- 400 ~ O3
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