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THIS SECOND MORTGAGE AND SECURITY AGREEMENT, made
the @ Waday of August, 1997, by MIDWAY ASSOCIATES, LLC, a
Maryland limited liability company, having an office c/o
R.B. Johnson Associates, 3706 Silverwood Drive, York,
Pennsylvania 17402 {"Mortgagor”), to UNITED INDUSTRIAL
CORPORATION, a Delaware corporation, having an office at
P,0. Box 126, Hunt Valley, MD 21030 ("Mortgagee").

To secure the following obligations and liabili-

(a) (the payment of (i) the principal
gum of THKEE EUNDRED FIFTY THOUSAND DOLLARS
($350,000) 1uthe aggregate to be paid plus
all accrued int<rest thereon to be paid pur-
guant to the previsions of that certain
Promissory Note by /Neo Acquisition Co. to
Mortgagee (the "Notec ), (ii) any and all
other sums due or to kecome due under the
Note, this Mortgage or suy other Loan Docu-
ment (hereinafter defined), and (iii) any
extensions, renewals, replaccments or modifi-
cations of the Note or any other Loan
Document (the items set forth in -clauses (i)
through {iii) hereof being hereinalter
collectively referred to as the "iudebted-
ness"), and

(b} the performance of all of the
terms, covenants, conditions, agreements,
obligations and liabilities of Mortgagor
(collectively the "Obligatigns®) under
(i) this Mortgage the Note, including,
without limitation, the guaranty by Mortgagor
get forth in Section 34 of this Mortgage,
(ii) the obligations of Borrower under the
Note, (iii) all chattel mortgages, pledges,
powers of attorney, consents, assignments,
notices, leases and financing statements
heretofore, now or hereafter executed by or
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on behalf of Mortgagor or any other Person
(hereinafter defined) and/or delivered to
Mortgagee in connection with the transactions
contemplated thereby, and (iv) any exten-
sions, renewals, replacements or modifica-
tions of any of the foregoing (this Mortgage,
the Note, and any other supplemental agree-
ments, undertakings, instruments, documents,
or other writings executed in connection with
any of the foregoing, together with (x)} the
foregoing powers of attorney, consents,
assignments, notices, leases and financing
statements, (y) any guarantees of the Indebt-
edness and the Obligations and (z} any deeds
ol trust, mortgages, security agreements oOr
aseignments now or hereafter made to secure
the ZIadebtedness and the Obligations (all of
the feoregoing documents being hereinafter
collectively referred to as the "Loan Docu-
ments"},

Lottt
\g‘_r e mG,

and in consideration ¢i<Ten Dollars ($10,00), in hand paid,
the receipt and legal sufficiency of which are hereby
acknowledged, Mortgagor dces hereby mortgage, give, grant,
bargain, sell, warrant, aliepute, remise, release, convey,
assign, transfer, hypothecate, J=aposit, pledge, set over and
confirm unto Mortgagee the followiag described real and
cther property and all substitutions for and all replace-
ments, reversions and remainders of such property, whether
now owned or held or hereafter acquired by Mortgagor
(collectively the "Morrgaged Property"):

All these plots, pieces or parcels of land more
particularly described in Exhibit A annexed haretc and made
a part hereof, together with the right, title &nd interest
of Mortgagor, if any, in and to the streets and in .and to
land lying in the bed of any streets, roads or avenues, open
or proposed, public or private, in front of, adjoining or
abutting said land to the center line thereof, the air space
and development rights pertaining to said land and the right
to uge such air space and develcopment rights, all rights of
way, privileges, liberties, tenements, hereditaments and
appurtenances belonging to, or in any way appertaining to,
sald land, all easements now or hereafter benefitting said
land and all royalties and rights appertaining to the use
and enjoyment of said land, including, but without limiting
the generality of the foregoing, all alley, vault, drainage,
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mineral, water, oil, coal, gas, timber and other similar
rights (collectively the “"Lang");

TOGETHER with the buildings and other improvements
now or hereafter erected on the Land {the buildings and
other improvements being hereinafter collectively referred
to as the "Buildings,” and the Land together with the Build-
ings and the Fixtures (hereinafter defined), (being herein-
after collectively referred to as the "Real Egtate);

TOGETHER with all and singular the reversion or
reversions, remainder or remainders, rents, issues, profits
and revanues of the Real Estate and all of the estate,
right, title, interest, dower and right of dower, curtesy
and right of curtegy, property, possession, claim and demand
whatscever -both in law and at equity, of Mortgagor of, in
and to the Renl Fstate and of, in and to every part and par-
cel thereof, wilh the appurtenancesg, at any time belonging
or in any way aprertaining thereto;

TOGETHER wicth all of the fixtures, systems,
machinery, apparatus, cjaipment and fittings of every kind
and nature whatscever and- all appurtenances and additions
thereto and substitutions .or replacements thereof now owned
or hereafter acquired by Mortgagor and now or hereafter at-
tached or affixed to, or constituting a part of, the Real
Estate or any portion thereof (coilectively the "Fixtures"),
including, but without limiting the generality of the fore-
going, all heating, electrical, mechanical, lighting, 1lift-
ing, plumbing, ventilating, air conditioning and air-cooling
fixtures, systems, machinery, apparatus aund equipment,
refrigerating, incinerating and power fixtires, systems,
machinery, apparatus and equipment, loadinjy and unloading
fixtures, systems, machinery, apparatus and <quipment,
escalators, elevators, boilers, communication 3ystems,
switchboards, sprinkler systems and other fire prevention
and extinguishing fixtures, systems, machinery, apparatus
and equipment, and all engines, motors, dynamos, machinery,
wiring, pipes, pumps, tanks, conduits and ducts constituting
a part of any of the foregoing, it being understood and
agreed that all of the Fixtures are appropriated to the use
of the Real Estate and, for the purposes of this Mortgage,
shall be deemed conclusively to be Real Estate and mortgaged
hereby;

TOGETHER with all drainage, mineral, water, oil,

gas, timber and sewer pipes, conduits and wires, and other
facilities furnishing utility or other services and other
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similar rights now or hereafter benefitting the Real Estate
or any portion thereof or appertaining thereto;

TOGETHER with Mortgagor‘s right, title and inter-
est in, to and under all leases, subleases, underlettings,
concession agreements, licenses and other occupancy agree-
ments which now or hereafter may affect the Real Estate or
any portion thereof and under any and all guarantees, modif-
ications, renewals and extensions thereof (collectively the
"[.2ases"), and in and to any and all deposits made or here-
after made as security under the Leases, subject teo the
prioyx legal rights under the Leases of the lessees making
such deposits, together with any and all of the benefits,
revenueg, income, rents, issues and profits due or to become
due or to which Mortgagor is now or hereafter may become
entitled arising out of the Leases or the Real Egtate or any
portion thereof  (collectively the "Rents");

TOGETHER with {a) all unearned premiums accrued,
accruing or to accruz under any insurance policies now or
hereafter obtained by Mortgagor and Mortgagor’s interest in
and to all proceeds whirh now or hereafter may be paid in
connection with the conversion of the Mortgaged Property or
any portion thereof into cash or liquidated claims, together
with the interest payable thereon and the right te collect
and receive the same, includirg, but without limiting the
generality of the foregoing, procesds of casualty insurance,
title insurance and any other insurance now or hereafter
maintained by Mortgagor with respect k¢ the Real Estate or
in connection with the use or operation thereof (collec-
tively the "Insurange Proceeds"), and (k) all awards, pay-
ments and/or other compensation, together with the interest
payable thereon and the right to collect and receive the
same, which now or hereafter may be made witih regpect to the
Mortgaged Property as a result of (i) a taking Dy eminent
domain, condemnation or otherwise, (ii) the change of grade
of any street, road or avenue or the widening of auy
streets, roads or avenues adjoining or abutting the Land, or
(iii) any other injury to, or decrease in the value oi, the
Mortgaged Property or any portion thereof (collectively the
"Awards"), in any of the foregoing circumstances described
in clauses (a) or (b) above to the extent of the entire
amount of the Indebtedness outstanding as of the date of
Mortgagee’s receipt of any such Insurance Proceeds or
Awards, notwithstanding that the entire amount of the
Indebtedness may not then be due and payable, and also to
the extent of reasonable attorneys' fees, costs and dis-
bursements incurred by Mortgagee in connecticn with the
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collection of any such Insurance Proceeds or Awards.
Mortgagor hereby assigns to Mortgagee, and Mortgagee is
hereby authorized to collect and receive, all Insurance
Proceeds and Awards and to give proper receipts and acquit-
ctances therefor and to apply the same toward the Indebted-
ness as herein set forth notwithstanding that the entire
amount of the Indebtedness may not then be due and payable.
Mortgagor hereby agrees to make, execute and deliver, from
time to time, upon demand, such further documents, instru-
meabs or assurances as may be requested by Mortgagee to
confirm the agsignment of the Insurance Proceeds and the
Awards o Mortdagee, free and clear of any interest of Mort-
gagor.whatsoever therein and free and clear of any other
liens, claims or encumbrances of any kind or nature what-
soaver;

TOGEIFER with all right, ritle and interest of
Mortgagor in and to all extensions, improvements, better-
ments, renewals, cubstitutes and replacements of, and all
additions and appurterances to, the Real Estate, and in each
such case, the foregoing shall be deemed a part of the Real
Estate and shall becom2 subject to the lien of this Mortgage
as fully and completely, aaa,with the same priority and
effect, as though now owned ky Mortgagor and specifically

described herein, without any further mortgage, conveyance,
assignment or other act by Mortoagor;

TOGETHER with all of Morigagor‘'s rights to further
encumber the Mortgaged Property for deb:.

TO HAVE AND TO HOLD the Mortgaged Property and the
rights and pr1v11eges hereby mortgaged or intended so0 to be
unto Mertgagee and its successors and assigns  for the uses
and purposes herein set forth, until the Indebtrdness is
fully paid and the Obligations are fully performer. in accor-
dance with the provisions set forth herein and in‘tiie other
Loan Documents.

Mortgagor, for itself and its successors and
assigns, further represents, warrants, covenants and agrees
with Mortgagee as follows:

1. Warranty of Title, Mortgagor warrants that it
has good and marketable fee simple absolute title to the
Real Egtate and Fixtures and has the right to mortgage the
same in accordance with the prov151ons set forth in this
Mortgage and that this Mortgage is a valid and enforceable
first lien on the Mortgaged Property, subject only to the
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exceptions to title more particularly described in Title
Insurance Policy or Commitment for Title No. 971876, issued
by Premier Title Company as agent for Chicago Title
Insurance Company to Mortgagee {collectively the "Permitted
Encumbrances"), Mortgagor shall (a) preserve such title and
the validity and priority of the lien of this Mortgage and
shall forever warrant and defend the same unto Mortgagee
against the claims of all and every person or persons,
corporation or corporations and parties whomsoever, and

(E1 'make, execute, acknowledge and deliver all such further
or cther deeds, documents, instruments or assurances and
caus? co be done all such further acts and things as may at
any tine hereafter be required by Mortgagee to confirm and
fully protect the lien and priority of this Mortgage.

2 Payment of Indebtedness. Mortgagor shall pay
or causa to be paid the Indebtedness at the times and places
and in the mannsr specifi=d in the Loan Documents and shall
perform or cause .o be performed all of the Obligations in
accordance with the provisions set forth herein and in the
other Loan Documents,

3. Requiremente, Proper Care and Use., (a)
Subject to the right of Mortagagor to contest a Legal

Requirement (hereinafter define=d} as provided in Article 11
hereof, Mortgagor promptly shall comply with, or cause tc be
complied with, all present and future laws, statutes, codes,
ordinances, orders, judgments, decrees, injunctions, rules,
regulations, restrictions and requirzments (collectively
"Legal Reguirements") of every Goverameatal Authority {here-
iratfter defined) having jurisdiction over Mortgager or the
Mortgaged Property {(and in no case later/tlian twenty (20)
days after an order or other form of noticz has been issued
by such Governmental Authority) or the use, nanner of use,
occupancy, possession, operation, maintenance, alteration,
repair or Restoration (hereinafter defined) of irhc Real
Estate, without regard to the nature of the work <z bhe done
or the cost of performing the same, ordinary or
extracrdinary, and shall perform, or cause to be performed,
all cobligations, agreements, covenants, restrictions and
conditions now or hereafter of record which may be appli-
cable to Mortgagor or to the Mortgaged Property or to the
use, manner of use, occupancy, possession, operation, main-
tenance, alteration, repair or Restoration of the Real
Estare.

(b} Mortgagor shall (i) not abandon the Real
Estate or any portion thereof, (ii) maintain the Real Estate
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and Fixtures in good repair, order and ceondition,

{iii) promptly make all necessary repairs, renewals,
replacements, additions and improvements to the Real Estate
and Fixtures, (iv) not commit or suffer waste with respect
to the Real Estate and Fixtures, (v} refrain from impairing
or diminishing the value or integrity of the Mortgaged
Property or the priority or security of the lien of this
Mortgage, (vi) not remove, demolish or materially alter any
of the Real Estate and Fixtures without the prior written
coasant of Mortgagee in each instance, except that Mortgagor
shali have the right to remove and dispose of, free of the
lien(oI. this Mortgage, such Fixtures as may, from time to
time, ecome worn out cr obsolete, provided that, simul-
taneously with or prior to such removal, any such Fixtures
shall be treplaced with other Fixrures which shall have a
value and uriiity at least equal to that of the replaced
Fixtures and which shall be free of any security agreements
or other liens or encumbrances of any kind or nature whatso-
gver, and by such removal and replacement, Mertgagor shall
be deemed to have subiected such replacement Fixtures to the
lien and priority of thile Mortgage, (vii) not make, install
or permit to be made or installed, any alterations or
additions to the Real Estale if doing sco would, in the sole
cpinion of Mortgagee, impair to any extent the value of the
Mortgaged Property, (viil) nol- make, suffer or permit any
nuisance to exist on the Real Latate or any portion therecf,
and ({ix) permit Mortgagee and its agents, at all reasonable
times and without prior notice, to'erter upon the Real
Estate for the purpose of iaspecting and appraising the Real
Estate or any portion thereof.

pE, Y ey e
PR} SV 1l SO T g
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{c) Mortgagor shall not by 2any act or omis-
gion permit any building or other improvement(located on any
property which is not subject to the lien of Lhis Mortgage
to rely upon the Real Estate or any portion therecf. or any
interest therein to fulfill any Legal Requirement aud
Mortgagor hereby assigns to Mortgagee any and all rignts to
give consent for all or any portion of the Real Estat# or
any interest therein to be so used. The Real Estate is
zoned as one or more lots geparate and apart from all other
premises and Mortgagor shall not, by any act or omission,
impair the integrity of the Real Estate as such lot or lots
or initiate or join in any zoning change, private easement
or any other modification of the zoning regulating the Real
Estate. Mortgagor shall not (i) impose any restrictive
covenants or encumbrances upon the Real Estate, execute or
file any subdivision plot affecting the Real Estate or
consent to the annexation of the Real Estate to any munici-

NYFS11, ., 1\95\7B4GS\0020\ 183 1\AGRAZ5 T, 470




UNOFFICIAL COPY




UNOFFICIAL COPYH7 o

(}

,?

{7

4

4 pality or (ii) permit or suffer the Real Estate to be used
5 Ly the public or any Person in such manner as might make

a possible a claim of adverse usage or possession or of any
, implied dedication or easement. Any act or omission by
Mortgagor which would result in a vioclation of any of the
provisions cf this Article 3 shall be null and void.

4, Taxes on Mortgaged Property or Mortgagee. (a)
If the United States of America, the State in which the Real
Estate is located or any political subdivision thereof or
any city, town, county or municipality in which the Real
Estate) is located or any agency, department, bureau, board,
commisszion or instrumentality of any cf the foregoing now
existing cr hereafter created (collectively "Governmental
Authoritieg'; shall levy, assess or charge any tax, assess-
ment, fee or imposition upon this Mortgage ox any other Loan
Document, the Indebtedness, the interest of Mortgagee in the
Mortgaged Propecty, or Mortgagee by reason of this Mortgage
or any cther Loan Wovument, the Indebtedness or Mortgagee's
interest in the Mortgaged Property (individually a "Tax",
and collectively "Taxes!) (excepting therefrom any income
tax on payments of inter~ast made under the Note), Mcrtgagor
shall pay all such Taxes te, for, or on account of,
Mortyagee as they become due and payable and, on demand,
shall furnish proof of such bzyment to Mortgagee. If
Mortgagor shall fail to pay ary such Tax, then, Mortgagee,
at its option and without notice, may pay any such Tax and,
in such event, the amount so paid (i} shall be deemed to be
Indebtedness, (ii) shall be a lien on-the Mortgaged Property
prior to any right or title to, interest’ in, or claim upon,
the Mortgaged Property subordinate to the lien of this Mort-
gage, and (iii) immediately shall be due and payable, on
demand, together with interest thereon at tne. rate of inter-
est then payable under the Note, including, in calculating
such rate of interest, any additional interest which may be
imposed under the Note by reason of any default Crpereunder
{(such rate of interest being hereinafter referred <7z as the
"Interegt Rate"), from the date of any such payment ‘hy
Mortgagee to the date of repayment to Mortgagee. In the
event of the passage of any law or regulation permitting,
autherizing or requiring any such Tax to be levied, assessed
or charged, which law or regulation, in the gcle opinion of
Mortgagee, may prohibit Mortgagor from paying any Taxes to,
for or on account of, Mortgagee or which may make such pay-
ment by Mortgagor result in the imposition of interest
exceeding the maximum rate of interest then permitted by
law, then, Mortgagee may declare the entire amount of the
Indebtedness immediately due and payable.
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(b) If any Governmental Authority shall at
any time require revenue, documentary or similar stamps to
be affixed to this Mortgage or any other Loan Document or
shall require the payment of any Taxes with respect to the
ownership or recording of this Mortgage or any cther Loan
Document, Mortgagor, upon demand, shall pay for such stamps
in the required amount and shall deliver the same to
Mortgagee, together with a copy of the receipted bill
therefor. If Mortgagor shall fail to pay for any such
stamps, then, Mortgagee, at its option and without notice,
may pay for the same and, in such event, the amount so paid
(1) g¢hall be deemed to be Indebtedness, (ii) shall be a lien
on the Mortgaged Property prior to any right or title to, or
interest ip. or claim upon, the Mortgaged Property subor-
dinate to‘the lien of this Mortgage, and (iii} immediately
shall be dve-dnd payable, on demand, together with interest
thereon at the Interest Rate, from the date of any such
payment by Mortcages to the date of repayment to Mortgagee.
Mortgagor shall irdennify Mortgagee for, and shall hold
Mortgagee harmless feom and against, any and all liability
which Mortgagee may incur on account of such revenue,
documentary or other similar stamps or by reason of any
Taxes referred to in Paragraphs 4(a) and 4(c} hereof whether
such liability arises before or after payment of the Indebt-
edness and whether or not tha lien of this Mortgage shall
have been released.

{¢) In the event of the passage, after the
date of this Mortgage, of any law of {he jurisdiction in
which the Real Estate is located which ghall deduct from the
value of the Mortgaged Property, for purvoses of taxation,
any lien thereon or shall change in any wav the laws for the
taxation of mortgages or debts secured by morkgages for
State or local purposes or the manner of the collection of
any such Taxes and shall impose any Tax, either directly or
indirectly, on this Mortgage or any other Loan Dogurent,
then, Mortgagee may declare the entire amcount of thz In-
debtedness immediately due and payable; provided, hcwewver,
that such election shall be ineffective if Mortgagor 18 ex-
empt from payment of such Tax or, if not exempt from payment
of such Tax or, if Mortgagor shall be permitted by law to
pay the whole of such Tax in addition to all other payments
required hereunder and if Mortgagor shall pay such Tax when
the same shall be due and payable and shall agree in writing
to pay such Taxes when thereafter levied or assessed against
the Mortgaged Property.
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5. DPayment of Impositions. (a) Subject to the
provisions of Article 11 hereof, not later than the date on
which payment of the same shall be due, that isg, the day
before the date on which any fine, penalty, interest, late
charge or loss may be added thereto or imposed by reason of
the non-payment therecf, Mortgagor shall pay and discharge
all Taxes (including, but without limiting the generality of
the foregoing, all real property taxes and assessments, per-
sonal property taxes, income, franchise, withholding,
prolits and gross receipts taxes), charges for any easement
or agreement maintained for the benefit of the Mortgaged
Properity or any portion thereof, general and special
aggessuents and levies, permit, inspection and license fees,
water and sewer rents and charges and any other charges of
every Kind mad nature whatsoever, ordinary or extraordinary,
public or private, which, at any time, are imposed upon or
levied or assessed against Mortgagor or the Mortgaged Prop-
erty or any porcion thereof, or which arise with respect to,
or in connection with, the use, manner of use, occupancy,
possesgsion, operatiown; maintenance, alteration, repair or
Restoration of the Rcel Estate or any portion thereof, toge-
ther with any penalties < interest or late charges which may
be imposed in connection with any of the foregoing (all of
the foregoing taxes, assessments, levies and other chargesg,
together with such interest, renalties and late charges,
being hereinafter collectively zeferred to as "Impo-
gitions"). 1I1f, however any Legal Pequirement shall allow
that any Imposition may, at Mortgagoxr’s option, ke paid in
installments (whether or not interest-shall accrue on the
unpaid balance of such Imposition), Mortgagor may exercise
the option to pay such Imposition in such) installments, and,
in such event, Mortgagor shall be responsibie for the
payment of all such installments, togethexr with the
interest, if any, thereon, in accordance with the provisions
of the applicable Legal Reguirement. Not later/ than the
date on which each Imposition is due and payable; Moxtgagor
shall deliver to Mortgagee evidence acceptable to lMortgagee
showing the payment of guch Imposition. Mortgagor alse
shall deliver to Mortgagee, within ten (10) days aftexr
receipt therecf, copies of all settlements and notices
pertaining to any Imposition which may be issued by any
Governmental Authority.

(b) Nothing contained in this Mortgage shall
affect any right or remedy of Mortgagee under this Mortgage
or ctherwise to pay, without notice or demand to Mortgagor,
any Impositicn from and after the date on which such Imposi-
tion shall have become due and payable and, in such event,
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the amount so paid (i) shall be deemed to be Indebtedness,
(i1} shall be a lien on the Mortgaged Property prior to any
right or title to, interest in, or claim upon, the Mortgaged
Property subordinate to the lien of this Mortgage, and (iii)
shall be immediately due and payable, on demand, together
with interest thereon at the Interegt Rate, from the date of
any such payment by Mortgagee to the date of repayment to
Mortgagee.,

6. [Intentionally Omitted]

7. 1Ingurance. (a) Mortgagor shall provide and
keep ia full force and effect, or regquire to be provided and
kept in €vll force and effect, for the benefit of Mortgagee,
as hereinafter provided:

\1)_. insurance for the Buildings and the
Fixtures (vj against logss or damage by fire,
lightning, windstorm, tornado, hail and such other
further and addivional hazards of whatever kind or
nature as are nov or hereafter may be covered by
standard extendea coverage "all risk" endorsements
(including, but witnowi limiting the generality of
the foregoing, and spacifically, vandalism, mali-
cious mischief and damaze by water) of whatsoever
kind, (w} against war risks.as, when and to the
extent such insurance is obtainable from the
United States of America or ar _agency thereof, (x)
against flood disaster pursuant -o the Flood
Disaster Protection Act of 1973, 84 Stat., 572, 42
U.S.C. 4001 if the Real Estate is Jovated in an
area identified by the United States Department of
Heusing and Urban Development as a flood hazard
area, (y) against loss of rentals and buginess
interruption due to any of the foregoing causes,
and (z) when and to the extent required by ¥Moitga-
gee, against any other risk insured against by
persons operating properties similar to the Real
Estate and located in the vicinity of the Real
Egstate or operations similar to the operations
conducted at the Real Estate;

(1i1) dinsurance for demolition and
increased cost of construction coverage;

(iii) if a sprinkler system shall be

located in the Buildings, sprinkler leakage
insurance;
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{iv) comprehensive public liability
insurance with respect to the Real Estate and the
operations related thereto, whether conducted on
or off the Real Estate, against liability for
perscnal injury, including bodily injury and
death, and property damage. Such comprehensive
publie liability insurance shall be on an
occurrence basis and shall specifically include,
but not be limited to, sprinkler leakage legal
liability (if a sprinkler shall be located in the
Buildings), water damage legal liability, products
13ability, motor vehicle liability for all owned
ang.non-owned vehicles, including rented and
leaged vehicles, and contractual indemnification;
and

L T

Rl

‘v! ~such other insurance in such amounts
as may frou time to time be required by Mortgagee
againgt suchl other insurable hazards as at the
time are commoiily insured against in the case of
properties similar to the Real Estate and located
in the vicinity oi the Real Estate or operations
similar to the operaticns conducted at the Real
Estate.

All insurance provided hereundei shall be in such form and
in such amounts as, from time to. cime, shall be acceptable
to Mortgagee, in its sole discrerion, shall name Mortgagee
as a named insured under a gtandard "non-contributory
mortgagee” endorsement or its egquivaleunt, which shall be
acceptable to Mortgagee, shall provide for loss payable to
Mortgagee, shall be provided by insurance  companies which
have a Best's rating of at least "AXII" and, Otherwisge shall
be acceptable to Mortgagee in its sole discretion., Anything
contained herein to the contrary notwithstandina, .in no
event shall the insurance provided under c¢lause 4v). ‘of Para-
graph 7(a) (i} hereof or under Paragraph 7(a){ii) hereof he
in an amount which i less than One Hundred Percent (100%)
of the full replacement ccst of the Buildings and the
Fixtures, including the cost of debris removal, but exclud-
ing the value of foundations and excavations, as determined
from time to time by Mortgagee. Every policy of insurance
referred to in this Paragraph 7(a) shall contain an agree-
ment by the insurer that it will not cancel such policy
except after thirty (30) days prior written notice to
Mortgagee and that any loss payable thereunder shall be
payable notwithstanding any act or negligence of Mortgagor
or Mortgagee which might, absent such agreement, result in a
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forfeiture of all or a part of such ingurance payment and
notwithstanding {A) occupancy cr use of the Mortgaged
Property for purposes more hazardous than permitted by the
terms of such policy, (B} any foreclosure or other action or
proceeding taken by Mortgagee pursuant to this Mortgage upon
the happening of a Default (hereinafter defined) or (C) any
change in title or ownership of the Mortgaged Property.
Mortgagor shall assign and deliver to Mortgagee all such
policies of insurance, or duplicate originals thereof and a
cectificate of insurance certified to Mortgagee by the
insvieer as being true copies, as collateral and further
security for payment of the Indebtedness and performance of
the Obiizations. If any insurance required to be provided
hereunder shall expire, be withdrawn, become void by breach
of any condivion thereof by Mortgagor or by any lessee of
the Real Egtate or any portion thereof, or become void or
questionable by reason of the failure or impairment of the
capital of any insurer, or if for any other reason whatso-
ever any such insuvrauce shall become unsatisfactory to
Mortgagee, Mortgagor jmmediately shall obtain new or addi-
tional insurance whick shball be satisfactory to Mortgagee in
its sole discretion, Mocrtgagor shall not take out any
gseparate or additional insurence which is contributing in
the event of loss unless it -is properly endorsed and other-
wise satisfactory to Mortgagee in all respects.

{b) Mortgagor shalyi (i) pay as they becomz
due all premiums for the insurance’iequired hereunder, and
(1i) not later than thirty (30) days prior to the expiration
of each such policy, deliver a renewal peolicy or a duplicate
original thereof and a certificate of insurance certified to
Mortgagee by the insurer as being a true c¢o2y evidencing the
insurance required to be provided hereunder, marked "premium
paid", or accompanied by such cother evidence oOf payment as
shall be satisfactory te Mortgagee in its sole discretion.

(c) If Mortgagor shall be in defaulc of its
obligation to so insure or deliver any such prepaid pollcy
or policies of insurance to Mortgagee in accordance with the
provisions hereof, Mortgagee, at its option and without
notice, may effect such insurance from year to year, and pay
the premium or premiums therefor, and, in such event, the
amount of all such premium or premiums (i) shall be deemed
to be Indebtedness, (ii) shall be a lien on the Mortgaged
Property prior to any right or title to, or interest in, or
claim upon, the Mortgaged Property subcrdinate to the lien
of this Mortgage, and (iii) shall be immediately due and
payable, on demand, together with interest thereon at the
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Interest Rate, from the date of any such payment by
Mortgagee tc the date of repayment to Mortgagee.

o

a2

Fol el
s el
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{d) Mortgagor shall increase the amount of
insurance required to be provided pursuant to the provisions
of clause (v) of Paragraph 7(a) (i) hereof and Paragraph
7(a) (11} hereof at the time that each such policy of insur-
ance is renewed (but, in no event, less frequently than once
during each twelve (12) month period) by using the F.W.
Dodge Bulldlng Index to determine whether there shall have
beeiL an increase in the replacement cost of the Buildings
and’ the Fixtures since the most recent adjustment to any
such-policy and, if there shall have been any such increase,
the amouit of insurance required to be provided hereunder
shall be adjusted accordingly.

vy

{e) Mortgagor promptly shall comply with,
and shall cause tne Buildings and the Fixtures to comply
with, (i} all of rue provisions of each such insurance
policy, and (ii) 21l of the requirements of the insurers
thereunder applicable to Mortgagor or to any of the
Buildings or the Fixtuviss or to the use, manner of use,
occupancy, possession, operation, maintenance, alteration,
repalr or Restoration of (any of the Buildings or the
Fixtures, even if such compiiance would necessitate
structural changes or improveuents or would result in
interference with the use or enjovment of the Real Estate or
any portion thereof, If Mortgager shall use the Real Estate
or any portion thereof in any masiier which would permit the
insurer to cancel any insurance required to be provided
nereunder, Mortgagor immediately shall ohtain a substitute
policy which shall be satisfactory to Morcgagee and which
ghall be effective on or prior to the date cil which any such
other insurance policy shall be cancelled,

(£) If the Buildings or the Fistures or any
portion thereof shall be damaged, destroyed or injured by
fire or any other casualty (whether insured or uninsured),
Mortgagor shall give immediate notice thereof to Mortcagee
and, provided that Mortgagee shall have notified Mortgagor
of Mortgagee's election to apply the Insurance Proceeds (if
any} or any portion thereof paid on account thereof to
Mortgagor toward the Restoration of the Buildings or the
Fixtures in accordance with the provisions of Paragraph 7(g)
hereof, then, Mortgagor promptly shall commence and dili-
gently shall continue and complete the repair, restoration,
replacement or rebuilding (hereinafter referred to ag
"Restoration"} of the Buildings and the Fixtures so damaged,

14
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destroyed or injured substantially te their value, condition
and character immediately prior to such damage, destruction
or injury, in accordance with plans and specitications
(bearing the signed approval of an architect satisfactory to
Mortgagee) which shall have been approved by Mortgagee prior
to the commencement of such Restoration. Mortgagor
diligently shall complete, and pay for the cost of, the Res-
toration of the Buildings and the Fixtures located on the
Land which are at any time in the process of construction,
aiteration or Restoration. Notwithstanding any damage to,
or Ggstruction of, or injury to, the Buildings or the
Fixtures or any portion thereof by fire or other casualty,
Mortgagor shall continue to make or cause to be made all
payment2 due under this Mortgage, the Note and the other
Loan Documerts in accordance with the provisions of this
Mortgage, the Note and the applicable provisions of the
other Loan Documents. Any Insurance Proceeds remaining
after completic:i of such Restoration shall be retained by
Mortgagee and shalli be applied to the payment of the Indebt-
edness then outstanding, in such proportion and priority as
Mortgagee, in its scla-discretion, may elect.

(g) All Insurance Proceeds which are payable
in connection with any danage to, or destruction of, or in
jury to, the Buildings or tne Fixtures shall be paid to
Mortgagee, and Mortgagee is hereby authorized to adjust,
collect and compromise, in its sole discretion, all claims
under all policies of insurance aad to execute and deliver
on behalf of Mortgagor all necessary nroofs of loss,
receipts, vouchers and releases required by the insurers.
Mortgagor agrees to execute, upon demand by Mortgagee, all
such proofs of logs, receipts, vouchers and- releases and to
cooperate with Mortgagee in connection therewith. Each
insurer is hereby authorized and directed to make payment of
any Insurance Proceeds under any policies of insurance, in-
cluding the return of unearned premiums, directly to
Mortgagee ingtead of to Mortgagor and Mortgagee jointly and
Mortgagee is hereby authorized to endorse any draft (therefor
as Mortgagor's attorney-in-fact. Anything contained i any
Legal Requirement or in this Mortgage to the contrary
notwithstanding, Mortgagee, in its sole discretion, either
may (i) retain and apply all such Insurance Proceeds paid by
reason of any damage to, or destruction of, or injury to,
the Buildings or the Fixtures to the payment of the Indebt-
edness then outstanding, in such proportion and priority as
Mortgagee, in its sole discretion, may elect, or (ii) pay
the Insurance Proceeds or any portion thereof {(after deduct-
ing therefrom all costs and expenses, including, but without

is
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limiting the generality of the foregoing, reasonable attor-
neys' fees, costs and disbursements, incurred by Mortgagee
in connection with the collection thereof} to Mortgagor, on
such terms and conditions as Mortgagee, in its sole
discretion, may specify, for the sole purpose of Mortgagor’s
Regtoration of the Buildings and the Fixtures so damaged,
destroyed or injured, it being understood and agreed,
however, that Mortgagee shall have no obligation whatscever
tnigee to the proper application of any Insurance Proceeds
go-paid to Mortgagor. Reduction of the outstanding amount
of “tite Indebtedness resulting from the application of any
such Tn3urance Proceeds to such Indebtedness by Mortgagee
shall L2 deemed to take effect only on the date of Mortga-
gee's receipt of such Insurance Proceeds and its election to
apply the ‘sume against the Indebtedness then outstanding
nereunder., If, prior to the receipt by Mortgagee of any In-
surance Procecds,; the Mortgaged Property or any portion
thereof shall havz heen sold on foreclosure of this
Mortgage, Mortgagae shall have the right to receive the
Insurance Proceeds *tu-the extent of any deficiency found tc
be due upon such sale, whether or not a deficiency judgment
on this Mortgage shall have been sought or recovered or
denied, together with intarest thereon at the Interest Rate,
and the reasonable attorneys’ fees, costs and disbursements
incurred by Mortgagee in connection with the collection of
the Insurance Proceeds. Anythiag contained in any Legal
Requirement or in this Mortgage 'to the contrary notwith-
standing, Mortgagee shall not be-deemed to be a trustee or
other fiduciary with respect to its receipt of any Insurance
Proceeds.

(h) ‘The insurance required by this Mortgage
may, at the option of Mortgagor, be effected by blanket
and/or umbrella policies issued to Mortgagor covering the
Buildings and the Fixtures as well as other propsrties (real
and personal} which are owned or leased by Mortguoor, pro-
vided that, in each case, the policies otherwise comply with
the provisions of this Mortgage and allocate to the
Buildings and the Fixtures, from time to time, the coverage
specified by Mortgagee, without possibility of reduction or
coinsurance by reason of, or damage to, any other property
(real or personal) named therein, If the insurance required
by this Mortgage shall be effected by any such blanket or
umbrella policies, Mortgagor shall furnish to Mortgagee
original policies or duplicate originals thereof, with
schedules attached thereto showing the amount of the
insurance provided under such policies which ig applicable
to the Buildings and the Fixtures.
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(i) Any transfer of the Mortgaged Property,
in accordance with the provisions hereof, including a trans-
fer by foreclosure or deed in lieu of foreclosure, shall
transfer therewith all of Mortgagor’'s interest in all insur-
ance policies then covering the Buildings and the Fixtures
or the operations conducted at the Real Estate, including,
put without limiting the generality of the foregoing, any
unearned premiums.

8, Condemnation/Eminent Domain. (a) Notwith-
gtauding (i) any taking by eminent domain, condemnation or
otherwise of all or any portion of the Mortgaged Property,
or {(il) the change of grade of any street, road or avenue or
the wicdering of streets, roads or avenues adjoining or
abutting tha Land, or (iii) any cther injury to, or decrease
in value of, the Mortgaged Property caused in any manner by
any Governmentcsl Authority (any of the foregoing events
being hereinarter referred to as a "Taking"}), Mortgagor
shall continue t¢ make or cause to be made all payments due
under this Mortgage ¢nd under the Note and the other Loan
Documents in accordance with the provisions of this
Meortgage, the Note and the applicable provisions of the
other Loan Documents. Mortgagor shall notify Mortaagee
immediately upon obtaining knowledge of the institution of
any proceedings for any Taking or of any contemplated
Taking., All Awards made in cepuection with any Taking shall
pe paild to Mortgagee free and clear of all liens and
encumbrances, Mortgagee shall no'-be limited to the
interest paid on any such Award or proreeds thereof for such
Taking but shall be entitled to payment by Mortgagee at the
Interest Rate thereon., Mortgagee is herehy authorized to
ceollect any Award and to negotiate and sehtle, in its sole
discretion, any such proceedings with respeci, to a Taking
and the amount of any Award toc be made in counection
therewith and to execute and deliver on behalf of Mortgagor
all necessary proofs of loss, receipts, vouchers aid
releages reguired in connection with any Taking. ortgagor
agrees to execute, upon demand by Mortgagee, all suchk proofs
of loss, receipts, vouchers and releases and to cooperate
with Mortgagee in connection therewith, BEach Governmental
Authority is hereby authorized and directed to make payment
of any Award made in connection with any Taking directly to
Mortgagee instead of to Mortgagor and Mortgagee jointly and
Mortgagee is hereby authorized to endorse any draft therefor
as Mortgagor's attorney-in-fact. Anything contained in any
Legal Requirement or in this Mortgage to the contrary not-
withstanding, Mortgagee, in its sole discretion, either may
(i} retain and apply any Award made in connection with any
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Taking to the payment of the Indebtedness then outstanding
in guch proportion and priority as Mortgagee, in its sole
discretion, may elect, or (ii) pay the Award or any portion
thereof {after deducting therefrom all costs and expenses,
including, but without limiting the generality of the fore-
going, reasonable attorneys’ fees, costs and disbursements,
incurred by Mortgagee in connection with the collection
thereof), to Mortgagcr, on such terms and conditions as
Mortgagee, in its sole discreticn, may specify, for the sole
purpose of Mortgagor’s Restoration of the Buildings and the
Fixcures remaining after any such Taking, it being under-
stood and agreed, however, that Mortgagee shall have no
obligalion whatgoever to see to the proper application of
any Award so paid to Mortgagor. Reduction of the
cutstanding amount of the Indebtedness resulting from the
application 0f any such Award by Mortgagee shall be deemed
to take eftect-only on the date of Mortgagee's receipt of
guch Award and-3(3 election to apply the same against the
Indebtedness then outstanding hereunder. If, prior to the
recelipt by Mortgageeof any Award, the Mortgaged Property or
any portion thereof ¢rall have been sold on foreclosure of
this Mortgage, Mortgag<e shall have the right to receive the
Award to the extent of any <deficilency found to be due upon
such sale, whether or not 'a deficviency judgment on this
Mortgage shall have been souglt or recovered or denied,
together with interest thereon uk the Interest Rate, and
the reasonable attorneys’ fees,” costs and disbursements
incurred by Mortgagee in connection with the collection of
the Award.

"Gl e
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(b) If there shall be anv Taking, then,
prcvided that Mortgagee shall have notitizd /Mortgagor of
Mortgagee's election to apply the Award o1 any portion
thereof paid on account thereof to Mortgagor toward the
Restoration of the Buildings and the Fixtures rameining
after the Taking in accordance with the provisicme of
Paragraph 8(a) hereof, then, Mortgagor promptly shall
commence and diligently shall continue and complete(the
Restoration of the Buildings and the Fixtures remaining
after guch Taking substantially to their value, condition
and character immediately prior to such Taking, in accor-
dance with plans and specifications which shall have been
approved by Mortgagee prior to the commencement of such
Restoration. Mortgagor diligently shall complete, and pay
for the cost of, the Restoration of any Buildings or Fix-
tures located on the Land which are at any time in the
process of construction, alteration or Restoration. Any
Award remaining after completion of such Restoration shall
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ve retained by Mortgagee and shall be applied to the payment
of the Indebtedness then outstanding, in such proportion and
priority as Mortgagee, in ite sole discretion, may elect.

%9, Sale and Lease ¢f Mortgaged Property. Morktga-
gor shall not, at any time, without the prior written

consent of Mortgagee in each instance,

{a) sell, assign, transfer or convey all or
any part of the Mortgaged Property or any interest therein;
or

{b) lease or sublease the Real Estate or any
portion.ithareof except in accordance with the terms hereof;
or

{2} (i) make any new or additional mortgage,
deed of trust or sther loan which is secured by the
Mortgaged Property ov any portion thereof (whether superior
or junior to the lien of this Mortgage and whether recourse
or non-recourse) unl@ési such loan is made by Mortgagee, or
(ii) except for the Permitted Bancumbrances and subject to
the provisions of Articles 10 and 11 hereof, otherwise cre-
ate, grant, permit or suffer any lien, security interest,
claim, charge or encurbrance of any kind or nature what-
soever, whether recorded or uncacorded, against the Mort-
gaged Property or any portion tlhnreof.

10, Discharge of Liens. (Sudject to the provi-
gsions of Article 11 hereof, Mortgagor ab all times shall
keep the Mortgaged Property free from the-liens of
mechanics, laborers, contractors, subcontizctors and
materialmen and, except for the Permitted EnCumbrances and
any new or additional mortgages which may be made to
Mortgagee, free from any and all other liens, zliims,
charges or encumbrances of any kind or nature whuabtscever,

If any such liens, claims, charges or encumbrances <hall be
racorded, Mortgagor shall forthwith deliver copies tlhereof
to Mortgagee and, within ten (10) days after such recording,
Mortgagor shall cause the same to be discharged of record by
payment, bonding or in such other manner ag shall be
satisfactory to Mortgagee, in its sole discretion, and shall
exhibit to Mortgagee, upon demand, evidence satisfactory to
Mortgagee, in its sole discretion, of such discharge.

11. Right of Contegt. Mortgagor, at its sole
cost and expense, may, in good faith, contest, by proper
legal actions or proceedings, the validity of any Legal
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Requirement or the application thereof to Mortgagor or the
Mortgaged Property, or the validity or amount of any
Imposition or the validity of the claims of any mechanics,
laborers, subcontractors, contractors or materialmen
(hereinafter referred to as "Contractor’s Clajms"}. During
the pendency of any such action or proceeding, compliance
with such contested Legal Requirement or payment of such
contested Imposition or payment of such contested Contrac-
tor’s Claim may be deferred provided that, in each case, at
the time of the commencement of any such action or proceed-
ing.~and during the pendency of such action or proceeding
(a) 1o Default shall exist hereunder and no other event
shall heve occurred which, with the giving of notice or
lapse of time, or both, would constitute a Default hereun-
der, (b} adequate reserves with respect thereto are
maintained cn Mortgagor’s books in accordance with generally
accepted accovaving principles, (c) such contest operates to
sugpend enforcerent of compliance with the contested Legal
Requirement or ccllection of the contested Imposition or
collection or enforcement of such contested Contracter’s
Claim and such contest ig maintained and prosecuted continu-
ously and with diligenc¢; (d) during such contest, Mortgagor
shall at Mortgagee's optica provide security reasonably
gsatisfactory to Mortgagee assuring the discharge of
Mortgagor’'s obligations being contested and of any
additional interest charge, paralty or expense arising from
such contest, and (e) Mortgagee Yias not advised Mortgagor
that Mortgagee believes that non-coupliance with the
contested Legal Regquirement or non-paymznt of the contested
Imposition or non-payment of such contested Contractor’s
Claim would have a material adverse effetc upon the business
of Mortgagor or the Mortgaged Property. Notwithstanding any
such reserves or the furnishing of any bond cr other
security, Mortgagor promptly shall comply witn Pay contested
Legal Reguirement or shall pay any contested Inpouition or
Contractor’s Claim, and compliance therewith or pavient
thereof shall not be deferred, if, at any time, the
Mortgaged Property or any portion thereof shall be, i: Mort-
gagee's sole judgment, in danger of being forfeited or lost
by reason of any such contest or Mortgagor’s non-compliance
with any such Legal Requirement or non-payment of any such
Imposition or Contractor’s Claim. If such action or
proceeding is terminated or discontinued adversely to Mort-
gagor, Mortgagor, upcn demand, shall deliver to Mortgagee
evidence satisfactory to Mortgagee, in its sole discretion,
of Mortgagor’s compliance with such contested Legal
Reguirement or payment of such contested Imposition or
Contractor’s Claim, as the case may be.
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12, Leasegs. (a) Mortgagor has no right or
power, as against Mortgagee, without che prior written
congent of Mortgagee in each case {i) to enter intec any
Leases or to modify, amend, cancel, extend, renew, accept
for surrender or ctherwise change in any manner any of the
terms, covenants or conditicns of any Leases, (ii) to
consent to any assignment of any Lease or any subletting of
the portion of the Real Estate subject to any Lease, or
(iii) to asgsign, mortgage or otherwise encumber any of the
Leaces or any of the Rents due or to become due thereunder
or tn which Mortgagee may now or hereafter become entitled,
or (Zv) to accept prepayments of installments of rent for
more c:en thirty (30) days in advance of the time when the
same shgll become due or to anticipate the rents thereunder,
except for tecurity depcsits not in excess of one (1)
month's rent.~ Mortgagor shall notify Mortgagee not later
than six (6} wouaths prior to the date of the expiration of
the term of any ease of its intention either to renew or
not renew any such Lease and if Mortgagor shall intend to
renew the Lease, the-terms and conditions of any such
renewal Lease,

{(b) In addition to containing such other
terms and conditions as Mortgagee shall approve, each Lease
which shall be entered intol ia accordance with the provi-
sions hereof shall (i) not permit the lessee thereunder to
terminate or invalidate the teims.of its Lease as a result
of any action taken by Mortgagee to-enforce this Mortaage
either by foreclosure, or acceptance uf a deed in lieu of
foreclosure, or by resort to any other {ights or remedies
available to Mortgagee hereunder or at (law or in equity,

(11) inciude a subordination clause providing that the Lease
and the interest of the lessee thereunder in.-the Mortgaged
Property are in all respects subject and subnrdinate to this
Mortgage, (iii) provide that, at the option of Mcrtgagee or
the purchaser at a foreclosure sale cor the graniec-in a
voluntary conveyance in lieu of foreclosure, the 4iczessee
thereunder shall attorn to Mortgagee or to such purchaser or
grantee under all of the terms of the Lease and recognize
guch entity as the lessor under the Lease for the balance of
the term of the Lease, and (iv) provide that, in the event
of the enforcement by Mortgagee of the rights and remedies
provided by law or in equity or by this Mortgage, any perscn
succeeding to the interest of Mortgagee as a result of such
enforcement shall not be bound by any prepayment of
installments of rent for more than thirty (30) days in
advance of the time when the same shall become due or any
amendment, modification, extension, cancellation or renewal

21

HYFS11, ., 1\95\7BAPS 00201 1831\ AGRBZ5TN. 470



UNOFFICIAL COPY




b B, Lo
b Dt b g

O

Ll T

Mty

£

UNOFFICIAL COPY™ ™

of the Lease made without the prior written consent of
Mortgagee.

{c) As to any Leases, Mortgagor shall
(i) promptly perform all of the provisions of the Leases on
the part cof the lessor thereunder to ke performed,
{ii) promptly enforce all of the provisions of the Leases on
the part of the lessees thersunder to be performed, (iii)
refrain from taking any action which would result in the
termination of the Lease by any lessee thereunder or the
diminution of the Rents thereunder, (iv) appear in and
prosecute or defend any action or proceeding arising under,
growing out of, or in any manner connected with, the Leases
or the obligations of the lessor or the lessees thereunder,
as the case may be, (v) exercise, within five (5} days after
demand by Mortgagee, any right to reguest from the lessee
unfer any Lease a certificate with respect to the status
thiarecf, (vi) deliver to Mortgagee, within f£ive (5) days
afters demand by Mortgagee, a written statement containing
the riames of all lessees, the terms of all Leasesgs and the
spaces mccupied and rentals payable thereunder and a
staterert of all Leases wnhich are then in default, including
the natuvwie: and magnitude of any such default, (vii) provide
Mortgagee with a copy of each notice of default received by
Mortgagor wunder any Lease immediately upon receipt thereof
and deliver Yo Mortgagee a copy of each notice of default
sent by Mortgagor under any Lease simultaneously with its
delivery of suclinotice under such Lease, and (viii)
promptly deliver to Mortgagee a fully executed counterpart
of each Leasge upon the execution of the same. All Leases,
if any, shall be 2ubiect and subordinate to this Mortgage.

(Q) Mortgagor hereby assigns to Mortgagee,
from and after the dacve hereof (including any period allowed
by law for redemption after any foreclosure or other sale),
primarily, on a pavrity with the Mortgagsed Properkty, and not
secondarily, as further seocurity for the payment of the In-
debtedness and the performancs:: of the Obligations, the
Leases and the Rents in accorrdance with the terms and
provisions set forth in that gértain Assignment of Leases
and Rents delivered by Mortgagodr to Mortgagee in connection
with this Mortgage.

13. Estoppel Certificates. Mortgagor, within
five (5) business days after request by /Mortgagee, shall de-

liver, in form satisfactory to Mortgagss, in its sole dis-
cretion, a written statement, duly executed and acknowl-
edged, setting forth the amount of the Indabtedness then

22
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outstanding and whether any offsetg, c¢laims, counterclaims
or defenses exist against the Indebtedness secured by this
Mortgage, and if any are alleged to exist, the nature
thereof shall be set forth in detail.

14. Loan Document Expenses, Mortgagor shall pay,
together with any interest or penalties imposed in connec-

tion therewith, all expenses of Mortgagee incident to the
recording of this Mortgage and the other Loan Documents,
irCiuding, but without limiting the generality of the
foregoing, all filing, registration and recording fees and
charges, documentary stamps, intangible taxes and all
Federai, State, county and municipal taxes, duties, imposts,
assessment8 and charges now or hereafter required by reason
of, or in‘connection with, this Mortgage or any other Loan
Document and,~in any event, otherwise shall comply with the
provisions set forth in Article 4 hereof.

15. Mortgagee's Right to Perform. In the event
of any Default herevader, Mortgagee may (but shall be under
no obligation to), at dany time perform the Obligations,
without waiving or relezsing Mortgagor from any Obligations
or any Default under this Mortgage, and, in such event, the
cost thereof, including, but without limiting the generality
of the foregoing, reasonable attorneys’ fees, costs and dis-
bursements incurred in connection therewith {(aj shall be
deemed to be Indebtedness, (b) shell be a lien on the Mort-
gaged Property prior to any right or title to, interest in,
or claim upon, the Mortgaged Property subordinate to the
lien of this Mortgage, and (c) shall ke payable, on demand,
together with interest thereon at the Incoerest Rate, from
the date of any such payment by Mortgagee ro the date of
repayment to Mortgagee, No payment or advancs of money by
Mortgagee pursuant to the provisions of this Article 15
shall cure, or shall be deemed or construed to cure, any
such Default by Mortgagor hereunder or waive any »iihts or
remedies of Mortgagee hereunder or at law or in equity by
reason of any such Default,

16. Mortgador's Exigtence. Mortgagor shall do
all things necessary to preserve and keep in full force and

effect its existence, franchises, rightg and privileges
under the laws of the State in which the Mortgaged Property
is located and its right to own property and transact
business in such State.

17. Mortgagee’s Cogts and Expenseg. If (a) Mort-
gagor shall fail to make any payment of Indebtedness when
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the same shall be due and payable, or shall fail to perform
any of the Obligations under this Mortgage or any othexr Loan
Decument, or (k) Mortgagee shall exercise any of its rights
or remedies hereunder, or (¢} any action or proceeding is
commenced in which it becomes necessary to defend or uphold
the lien or priority of this Mortgage or any action or pro-
ceeding is commenced to which Mortgagee is or becomes a
party, or (d) the taking, holding cr servicing of this
Mortgage by Mortgagee ig alleged to subject Mortgagee to auny
civil or criminal fine or penalty, or (e) Mortgagee’s review
and approval of any document, including, but without limit-
ing the generality of the foregoing, any Lease, is requested
by Morioagor or required by Mertgagee, then, in any such
event, ail _such reasonable costs, expenses and fees incurred
by Mortgages in connection therewith (including, but without
limiting the generality of the foregoing, any civil or
criminal fines c¢r penalties and reasonable attorneys’ fees,
costs and disbursements) (i) shall be deemed to be Indebted-
ness, (ii) shall ke a lien on the Mortgaged Property prior
to any right or title,to, interest in, or claim upon, the
Mortgaged Property surordinate to the lien of this Mortgage,
and (iii) shall be payakle, on demand, together with
interest thereon at the Inrzevest Rate, from the date of any
such payment by Mortgagee to the date of repayment to
Mortgagee. In any action tc foreclose this Mortgage or to
recover or collect the Indebtediinss or any portion thereof,
the provisions of this Article 17 with respect to the recov-
ery of costs, expenses, disbursemanta and penalties shall
prevail unaffected by the provisions o6 any Legal Require-
ment with respect to the same to the extent that the provi-
gions of thig Article 17 are not inconsis:ent therewith or
viclative thereof.

18. Defaults. (a) The occurrence of any one or
more of the following events (regardless of the reason
therefor) shall constitute a default ("Default", rersunder:

(i) the failure of Mortgagor to make
any payment of principal or interest or any other
amount owing under the Note when due and payable
or declared due and payable and which remains
unpaid for a period of five (5) days after such
payment is due or the occurrence of any other
Event of Default under the Note; or

(ii) the failure of Mortgagor to make any

other payment required to be paid under this
Mortgage or under any other Loan Document when due
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and payable or declared due and payable and which
remains unpaid for a period of five (5) days after
such payment is dues; or

(iii) if any representation or
warranty, statement, report, financial statement
or certificate made or delivered by Mortgagor or
any of its officers, employees or agents to
Mortgagee shall not be true and correct in any
respect as of the date when made or in any
material respect when reaffirmed; or

(iv) if Mortgagor shall fail or neglect
to cumply with or otherwise perform, keep or
observe, any term, provision, condition, covenant,
warranty or representation contained in any mort-
gage whicn is subordinate to this Mortgage and to
which Mortgagee shall have consented in accordance
with Article 9 hereof or if for any reason what-
soever a default shall occur under such sub-
ordinate mortgage or deed of trust; or

{v) if Mortgavor shall fail or neglect
to comply with or otherwise perform, keep or ob-
serve any other term, provision, condition, cove-
nant, warranty or represencation contained in this
Mortgage or in any other Loarn Dcocument that is re-
quired to be complied with or/‘ctherwise performed,
kept or obgerved by Mortgagor or i for any reason
whatsoever a default shall occur uuder this
Mortgage or in any other Loan Docunenr (other than
this Mortgage) which remains uncured for.a period
of fifteen days after receipt of notice chereof
from Mortgagee.

19. Remedies., (a) Upon the occurrencz oI any
Default hereunder, Mortgagee may, without notice, present-
ment, demand or protest, all of which are hereby exprzssly
waived by Mortgagor to the extent permitted by applicable
law, take such action as Mortgagee deems advisable, in its
30le discretion, to protect and enforce its rights in and to
the Mortgaged Property, including, but without limiting the
generality of the foregoing, the following actions, each of
which may be pursued concurrently or otherwise, at such time
and in such manner as Mortgages may determine, in its sole
discretion, without impairing or otherwise affecting the
other rights and remedies of Mortgagee hereunder or at law
or in equity:
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(1) Mortgagee may declare the entire amount
of the Indebtedness immediately due and payable.
Thereupon, all of the other Obligations also shall
become immediately due and payable.

“, %
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(i) Mortgagee may, without releasing Mort-
gagor from any Obligation under this Mortgage or any
other Loan Document and without waiving any Default,
exercise any of its rights and remedies under Article
15 hereof,

{1ii) Mortgagee may (w) institute and maintain
zn 'action of mortgage foreclosure against any of the
Moitygaged Property, {x) institute and maintain an
actior with respect to the Mortgaged Property under any
other Tsan Document, or (y) take such other action as
may be aliowed at law or in equity for the enforcement
of this Moxtgage, and the other Leoan Documents,
Mortgagee may proceed in any such action to final
judgment and exesution thereon for the whole of the In-
debtedness, togetln=r with interest thereon at the
Interest Rate, frou-the date on which Mortgagee shall
declare the same to be due and payable to the date of
repayment to Mortgagee,.-and all costs of any such
action, including, but without limiting the generality
of the foregoing, reasonakie attorneys’ fees, costs and
disbursements.

(iv) Mortgagee may, without releasing Mort-
gager Erom any Obligation under this Mortgage, and
without waiving any Default, enter upon and take
possession of the Real Estate or any portion thereof,
either personally or by its agents, nominees or
attorneys, and dispossess Mortgagor and lte-agents and
servants therefrom and, thereupon, Mortgagee may (x)
use, manage and operate the Real Estate and {he
business conducted upon the Real Estate, and {v)
exercise all rights and powers of Mortgagor with
regspect to the Mortgaged Property, either in the name
of Mortgagor or otherwise, including, but without
limiting the generality of the foregoing, the right to
make, cancel, enforce or modify Leases, obtain and
evict legsees, establish or change the amount of any
Rents and the manner of collection thereof and perform
any acts which Mortgagee deems proper, in its sole
discretion, to protect the security of this Mortgage.
After deduction of all costs and expenses of operating
and managing the Real Estate, including, but without

26
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limiting the generality of the foregoing, reasonable
attorneys’ fees, costs and disbursements, adminis-
tration expenses, management fees and brokers’ commis-
gsions, satisfaction of liens on any of the Mortgaged
Property, payment of Impositions, claims and Insurance
Premiums, invoices of persons who may have supplied
goods and services to or for the benefit of any of the
Mortgaged Property and all costs and expenses of the
maintenance, repair, Restoration, alteration or
improvement of any of the Mortgaged Property, Mortgagee
shall apply the Rents received by Mortgagee to payment
¢7 the Indebtedness or performance of the Chligations.
Mortgagee may apply the Rents received by Mortgagee to
the rayment of any or all of the foregoing in such
order zad amounts as Mortgagee, in its sole discretion,
may eieck. Mortgagee may, in its sole discretion,
determine-the method by which, and extent to which, the
Rents will“%e collected and the obligations of the
legsees under the Leases enforced and Mortgagee may
waive or fail. .tz enforce any right or remedy of the
legsor under auy Lease.

bl

i e

LR A}

(v) Mortgacee may disaffirm and cancel any
Lease affecting the Ifeal Estate or any portion thereof
at any time during the period that it is exercising its
remedies under this Article 19, even though Mortgagee
shall have enforced such Lease, collected Rents
thereunder or taken any action that might be deemed by
law to constitute an affirmance of such Lease. Such
disaffirmance shall be made by aotice addressed to the
lessee at the Real Estate or, at Mustgagee's option,
such other address of the lessee as uwey be set forth in
such Lease,

(b) Mortgagee, in any action to foreciose this
Mortgage, shall be entitled to the appointment nf o
receiver, In the case of a sale pursuant to an orxdszr,
decree or judgment of foreclosure, the Real Estate wav, at
Mortgagee's election, be sold in one (1) parcel. Moltyagee
ghall receive the proceeds of any such sale and shall apply
the proceeds of such sale as followsg, in the following
order:

(1) to all costs, fees, charges and expenses
incurred by Mortgagee in connection with any Default
hereunder, the exercise of any of the rights and reme-
dies of Mortgagee hereunder and any such sale, includ-
ing, but without limiting che generality of the forego-
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ing, reasonable attorneys' fees, costs and disburse-
ments, receiver's feeg, all expenses of such sale,
including publication costs, stenographic charges,
title searches and surveys, guarantee policies, Torrens
certificates and documentary stamps and transfer taxes
and recording fees and charges; and

(ii) to payment of outstanding Impositions;
and

{ii1) to payment of the amount of the Indebt-
edness then outstanding, and performance of all of the
ncher Obligations, in such manner and crder of priority
or (nueference as Mortgagee may, in its gole discretion,
detecmrane; and

(3vl the balance, if any, to the persons
legally entitled thereto.

{¢) Moritcagor shall bear all expenses, including
without limitation reasprable attorneys’ fees, costs and
disbursements, of or i1pn¢idental to, enforcement of any
provigion of this Mortgage ur the Indebtedness and for the
compromise, curing, defenaino or asserting any provision,
right or claim with respect ‘tliereto, by litigation or
otherwise.

(d) The remedies and rights granted to Mortgagee
hereunder are cumulative and are not in lieu ¢f, but are in
addition to, and sghall not be affected v the exercise of,
any other remedy or right available to Mertgagee whether now
or hereafter existing either at law or in sgquity or under
thig Mortgage or any other Loan Document.

(e) Mortgagor shall indemnify and hcld Mortgagee
harmless and defend it from any loss, liability, <ost and
expense (including without limitation attorneys' fees, and
disbursements) and all claims, actions, proceedings @G
suits arising out of, or in connection with, any lawful
action by Mortgagee to enforce this Mortgage or any Loan
Document, whether or not any action, proceeding or suit is
filed,

20. Security Agreement under Uniform Commercial
Code, 1t is the intention of Mortgagor and Mortgagee that
this Mortgage shall constitute a Security Agreement within
the meaning of Section 92-402 of the Illincis Uniform
Commercial Code with respect to the collateral described
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herein which is or may become fixtures relating to the Real
Estate, and: (1) the address of Mortgagor (Debtor) and
Mortgagee (Secured party) are set forth in Article 28 of
this Mortgage (2} this Mortgage shall be filed or recorded
with the Recorder of Deeds of Cook County, Illinois; (3)
Mortgagor is the record owner of the Premises. Notwith-
standing the filing of a financing statement covering any of
the Mortgaged Property in the records normally pertaining to
personal property, all of the Mortgaged Property, for all
purposes and in all proceedings, legal or equitable, shall
be iegarded, at Mortgagee's option (to the extent permitted
by izw), as part of the Real Estate whether or not any such
item is physically attached to the Real Estate or serial
numbers ore used for the better identification of certain
items. The mention in any such financing statement of any
of the Morloaged Property shall never be construed in any
way as derogating from or impairing this declaration and
hereby stated iutention of Mortgagor and Mortgagee that such
mention in the fipdncing statement is hereby declared to be
for the protectiocn.of Mortgagee in the event any court shall
at any time hold thar -notice of Mortgagee's priority of
interest, to be effeccive against any third party, including
the Federal government c¢r any authority or agency thereof,
must be filed in the Unifcrm Commercial Code records.
Pursuant to the provisions ¢t the Uniform Commercial Cede,
Mortgagor hereby authorizes Merkgagee, without the signature
of Mortgagor, to execute and file financing and continuation
statements if Mortgagee shall determine, in its sole dis-
cretion, that such financing or ccatiruation gtatements are
necessary or advisable in order to pleserve or perfect its
security interest in the Fixtures covered by this Mortgage,
and Mortgagor shall pay to Mortgagee, on derand, any
expenses incurred by Mortgagee in connecticn with the
preparation, execution and filing of such statements that
may be filed by Mortgagee.

21. Additional Representations and Warrunties,
Mortgagor represents and warrants that: {a) Mortgavor is a

limited liability company duly organized and validly
existing and in good standing under the laws of the State of
Maryland; (b) Mortgagor has the requisite power and lawful
authority to execute and deliver this Mortgage, the Note and
the other Lecan Documents executed and delivered by it and to
perform the Obligations; (¢) the execution and delivery of
this Mortgage, the Note and the other Loan Documents by
Mortgagor and performance of its obligations under this
Mortgage, the Note and the other Loan Documentg will not
result in the Mortgagor being in default under any provision

29
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of its operating agreement or of any mortgage, document,
instrument, credit or other agreement to which it is a party
or by which itg assets are bound; (d) Mortgagor has the
requisite power and lawful authority to mortgage the Mort-
gaged Property in the manner herein set forth; (e) on the
date hereof, no porticn of the Buildings or the Fixtures
have been damaged, destroyed or injured by fire or other
casualty which is not now fully restored; (f) Mortgagor has
all necessary licenses, authorizations, registrations and
approvals to own, use, occupy and operate the Real Estate
and hias full power and authority to carry on its business at
the Real Estate as currently conducted and has not received
any neilce of any violation of any Legal Requirement; {g) as
of the date hereof, Mortgagor has not received any notice of
any Taking of the Mortgaged Property or any portion thereof
and Mortgagor has no knowledge that any such Taking is
contemplated; (h) Mortgagor i8 a business and commercial
organization, ard the transaction reflected in, and
effectuated by, the Loan Documents is made solely to acgquire
or to carry on busipeéws and commercial enterprise and this
Mortgage is exempt from limitations upon lawful interest,
pursuant to the termsg 0f£-815 ILCS 205/4; and (i) there are
no Leases affecting the Rexl Estate or any portion thereof
except for those Leases referred to in Exhibit B hereof.

22. No Waivers, Et¢ . ~A failure by Mortgagee to
insist upon the strict performance by Mortgagor of any of
the terms and provisions of this Mortgage shall not be
deemed to be a waiver of any ¢f the terms, covenants,
conditiong and provisions hereof and Moxtgagee, notwith-
standing any such failure, shall have the right thereafter
to insist upen the strict performance by Mortgagor of any
and all of the terms, covenants, conditions and provisions
of this Mortgage to be performed by Mortgagos. Mortgagee
may release, regardiess of consideration and without the
necessity for any notice to or consent by the holdeil .of any
subordinate lien on the Mortgaged Property, any pari-of the
gecurity held for payment of the Indebtedness or any-rortion
thereof or for the performance cf the Cbligaticns secured by
this Mortgage without, as to the remainder cf the security,
in any manner whatsocever, impairing or affecting the lien of
this Mortgage or the priority of the lien of this Mortgage
over any subordinate lien. Mortgagee may resort for the
payment of the Indebtedness secured by this Mortgage to any
cther security therefor held by Mortgagee in such order and
manner as Mortgagee may elect,
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23. Trust Funds. (a) Mortgagor shall receive
the advances secured hereby and shall hold the right to
receive such advances ag a trust fund to be applied first
for the purpoge of paying the cost of any improvements
before using any part of such advances for any other
purpose.

{b} All deposits made as security under any
Leases shall be treated as trust funds, shall not be com-
minoled with any other funds of Mortgagor and shall be held
in accordance with the provisions of any other applicable
Legal._lequirements. Within ten (10} days after request by
Mortgzaee, Mortgagor shall furnish Mortgagee with evidence,
satisfactory to Mortgagee, in its sole discretion, of com-
pliance wikta this Paragraph 23(k), together with a certified
gtatement of the amount of all of the security deposited by
legssees and cop.es of all Leases not theretofore delivered
to Mortgagee.

24, Addit.ional Rights. (a} Upon confirmation of
a sale pursuant to any order, decree or judgment of foreclo-
sure of this Mortgage, ‘viie appropriate governmental officer
making such sale, or his successor in office, shall be and
is hereby authorized immeaiately to execute and deliver to
the purchaser at such sale, «deed, assignment or
appropriate document cenveying the Mortgaged Property to
such purchaser. Upon the execution of such deed, assignment
or appropriate document, the recitzls therein of facts such
as the termg of the sale, the sale, Che purchase, pavment of
purchase money and other facts affecting the regularity or
validity of such sale shall be conclusive proof of the
truthfulness thereof, that such sale was rogularily and
validly made, and any such deed, assignmenc oy appropriate
document shall be conclusive against all persops as to all
matters and facts recited therein,

(b) The holder of any subordinate 4ien on
the Mertgaged Property shall have nc right to terminatz any
Lease whether or not such Lease is subordinate to this Mert-

gage.

25. Waivers by Mortgagor. (a) Mortgagor hereby
waives all errors and imperfections in any proceedings
instituted by Mortgagee under this Mortgage, the Note or any
other Loan Document and all benefit of any present or future
statute of limitations or any other present or future
gtatute, law, stay, moratorium, appraisal or valuation law,
regulation or judicial decision which, nor shall Mortgagor

31
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at any time insist upon or plead, or in any manner what-
goever, claim or take any benefit or advantage of any such
gtatute, law, stay, moratorium, regulation or judicial deci-
sion which (i) provides for the valuation or appraisal of
the Mortgaged Property prior to any sale or sales thereof
which may be made pursuant to any provision herein or pur-
suant to any decree, judgment or order of any court of
competent jurisdiction, (ii) exempts any of the Mortgaged
Property or any other property, real or persconal, or any
pacy of the proceeds arising from any sale thereof, from
attachment, levy or sale under execution, (iii) provides for
any stay of execution, moratorium, marshalling of assets,
exempticn from civil process, redemption or extension of
time for mayment, (iv) requires Mortgagee to institute pro-
ceedings 4n mortgage foreclosure against the Mortgaged
Property befecre exercising any other remedy afforded
Mortgagee hersunder in the event of a Default, (v) affects
any of the terms, covenants, conditions or provisions cof
this Mortgage, or/(vi) conflicts with or may affect, in a
manner which may Lec adverse to Mortgagee, any provision,
covenant, condition oxy term of this Mortgage, the Note or
any other Loan Document. nor shall Mortgagor at any time
after any sale or sales of -the Mortgaged Property pursuant
to any provision herein, lincluding, but without limiting the
generality of the foregoing( after any sale pursuant to a
judgment of foreclosure, claim or exercise any right under
any pregent or future statute, “law, stay, moratorium,
regulation or judicial decision (¢ redeem the Mortgaged
Property or the portion thereof so sseid.

(b} Mortgagor hereby waives the right, if
any, to reguire any sale to be made in parzels, cr the
right, if any, to select parcels to be soll, and there shall
be no requirement for marshalling of assets!

{c) MORTGAGOR HEREBY WAIVES ANY RICHT TO
TRIAL BY JURY,

26, Failure tg Congent. If Mortgagor shall seek
the approval by, or the consent of, Mortgagee hereunder or
under any other Loan Document, and Mortgagee shall fail or
refuge to give such consent or approval, Mortgagor shall not
be entitled to any damages for any withholding or delay of
such consent by Mortgagee, it being intended that Mort-
gagor's sole remedy shall be to bring an acticn for an
injunction or specific performance, which remedy of an
injunction or specific performance shall be available only
in those cases in which Mortgagee has expressly agreed

32
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hereunder cor under any other Loan Documents not to
unreascnably withhold or delay its consent or approval.

27. Not Joint Venture or Partnership. Mortgagor
and Mortgagee intend that the relationship created hereunder
be solely that of mortgagor and mortgagee or borrower and
lender, as the case may be. Nothing herein is intended to
create a joint venture, partnership, tenancy-in-common, or
joint tenancy relationship between Mortgagor and Mortgagee
nor to grant Mortgagee any interest in the Mortgaged
Pronerty other than that of mortgagee or lender.

28, Notices. Whenever it is provided herein that
any nuiige, demand, request, consent, approval, declaration
or other <communication shall or may be given to or served
upaon either Mortgagor or Mortgagee, or whanever either Mort-
gagor or Mortgagee shall desire to give or serve upon the
other any such rommunication with respect to this Mortgage
or the Mortgaged froperty, each such notice, demand,
request, consent,. aroproval, declaration or other communi-
cation shall be in'wiiting and either shall be delivered in
person with receipt acrilowledged or by registered or
certified mail, return receipt requested, postage prepaid,
addressed as follows:

(a) If to Mortgageor, to:

MIDWAY Associatesg, LLC

¢/o R.,B. Johnson ¥ropaerties
3706 Silverwood Drive

York, Pennsylvania 1747
Attn: Roy B. Johnson
Telecopier: (717) 757-1371

with a copy to:
Stephen J, Melnyk
112 W, Pennsylvania Avenue

Bel Air, Maryland 21014
Telecopier: (410) 893-9701
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If to Mortgagee, to:

United Industrial Corporation
P.O. Box 126
Hunt Valley, MD 21030-0126
(York Road & Industry Lane
Cockeysville, MD 21030)
Attn: Vice President and
General Counsel
Telecopier: {410) 683-6498

or fo such other address as Mortgagor or Mortgagee may sub-
gtitute by notice given as herein provided., Every notice,
demand, request, consent, approval, declaration or other
communication hereunder shall be deemed to have been duly
given if qgelivered in the manner set forth in Section 5 of
the Note.

29, Irconsistency with the Loan Documents. If
there shall be any inconsistencies between the terms, cove-

nants, conditions aad provisions get forth in this Mortgage
and the terms, covenant2, conditions and provisions set
forth in the Note, then, uuless this Mortgage expressly
provides otherwise, the terms, covenants, conditions and
provisions of the Note shalll prevail.

30. No Modification; dinding Obligations. This
Mortgage may not be modified, amended, discharged or waived
in whole or in part except by an agrzement in writing signed
by Mortgagor and Mcrtgagee. The covenpats of this Mortgage
shall run with the Lend and shall bind (Mortgagor and the
heirs, distributees, personal represencacives, successors
and assigns of Mortgagor and all present and-subsequent
encumbrancers, lessees and sublessees of any of the
Mortgaged Property and shall inure to the benefit of
Mortgagee and its respective successors, assigns.and
endorsees,

31, Miscellaneougs. The Article headings 1n this
Mortgage are used only for convenience and are not part of
this Mortgage and are not to be used in determining the in-
tent of the parties or otherwise in interpreting this Mort-
gage. As used in this Mortgage, the singular shall include
the plural as the context requires and the following words
and phrases shall have the following meanings: (a) "provi-
sions® shall mean "provigions, terms, covenants and/or
conditions®; (b} "lien" shall mean "lien, charge, encum-
brance, security interest, mortgage and/or deed of trust";
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(c}) "obligation" shall mean "obligation, duty, covenant
and/or condition"; ({(d) “any of the Mortgaged Property" shall
mean "the Mortgaged Property or any portion thereof or
interest there in"; and (e) "Person" shall mean "any
individual, socle proprietorship, partnership, joint venture,
trust, unincorporated organization, association, corpora-
tion, institution, public benefit corporation, entity or
government (whether federal, state, county, city, municipal
or otherwise, including, but without limiting the generality
ol ‘the foregoing, any instrumentality division, agency, body
or cepartment thereof)". BAny act which Mortgagee is
perrivted to perform under this Mortgage or any other Loan
Documen: may be performed at any time and from time to time
by Mortjegee or by any person or entity designated by
Mortgagee.  Any act which is prohibited to Mortgagor under
thig Mortoaje or any other Lean Document is also prohibited
to all lesgees of any of the Mortgaged Property. Each
appointment of Mortgagee as attorney-in-fact for Mortgagor
under this Mortgage or any other Loan Document shall be ir-
revocable and couplsd with an interest, Mortgagee shall
have the right to rerase to grant its consent, approval or
acceptance or to indicaze its satisfaction whenever such
consent, approval, acceptaice or satisfaction shall be
required under any of the loan Documents,

32, Enforceability.” ~This Mortgage shall be
governed by, and construed in accirdance with, the laws of
the State in which the Mortgaged FProperty is located without
regard to principles of conflicts of lows, except that the
laws of the State of New York (without regard to principles
of conflicts of laws) shall govern the resolution of issues
arising under the Note to the extent thac «<uch resolution is
necessary to the interpretation of this Mortgage. Whenever
possible, each provision of this Mortgage shall bhe
interpreted in such manner as to be effective and valid
under applicable law, but if any provision of this Mortgage
shall be prohibited by or invalid under applicable law, such
provision shall be ineffective to the extent of such
prohibition or invalidity, without invalidating the re-
maining provisions of this Mortgage. Nothing in this Mort-
gage or in any other Loan Documents shall require Mortgagor
Lo pay, or Mortgagee to accept, interest in an amount which
would subject Mortgagee to penalty under applicable law. In
the event that the payment of any interest due hereunder or
under any of the other Loan Documents or a payment which is
deemed interegt, exceeds the maximum amount payable as
interest under the applicable usury laws, such excess amount
shall be applied to the reduction of the Indebtedness, and
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upon payment in full of the Indebtedness, shall be applied
to the performance of the Obligations, and upon performance
in full of the Obligations, shall be deemed to be a payment
made by mistake and shall be refunded to Mortgagor.

33. Receipt of Copy. Mortgagor acknowledges that
it has received a true copy of this Mortgage.

34, Guaranty. Mortgagor hereby unconditionally
ard\irrevocably guaranties to Mortgagee the due and punctual
paymant of all principal and interest payable under the Note
when the same shall become due and payable, whether at
maturity, by acceleration or otherwise, provided, however,
this gugrznty by Mortgagor shall be limited to a maximum
aggregatesanount equal to the largest sum that would not
render Mortcagor’s obligationg hereunder subject to
avoidance as 2 fraudulent conveyance under Section 548 of
Title 11 of the United States Code or any comparable state
law fraudulent conveyance statutes (collectively, the
"Fraudulent Conveyance Lawg"), in each case after giving
effect to all other Iiahilities of Mortgagor that are
permitted to be incurred-in accordance with this Mortgage
prior to a Default and are-v=levant under the Fraudulent
Conveyance Laws (excluding intercompany indebtedness and
other intercompany liabilities) and after giving effect to
all assets of Mortgagor, contirdsnt or otherwise, including
without limitation, all rights of subrogation, contribution
and gsimilar or comparable rights.” /This Section 34 shall be
construed with the goal of maximizingo the amount of
indebtedness secured hereunder withou rendering Mortgagor
insclvent, leaving it with unreasonably(amall capital or
unable to pay its debts as they become due (if and to the
extent limited or prohibited by the Fraudulent Conveyance
Laws) .

35, Second Mortgage. This Mortgage 1s. subject
and subordinate toc that certain First Mortgage and Security
Agreement, dated as of the date hereof and entered inrc by
Mortgagor for the benefit of Mortgagee.

36. Local Law Provigions.

{a) In additien to, and not in lieu of, any
other provigion of this Mortgage, Mortgagor hereby expressly
waives any and all statutory right of redemption on its own
behalf, on behalf of all person claiming or having an
interest (direct or indirect) by, through or under
Mortgagor, and on behalf of each and every person acquiring
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any interest in or title to the Mortgaged Property
subsequent to the date hereof, it being the intent of
Mortgagor hereby that any and all such statutory rights of
redemption of Mortgagor and of all other persons are and
shall be deemed to be hereby waived to the full extent
permitted by applicable law.

(b} Notwithstanding anything to the contrary
in this Mortgage, the indebtedness secured hereby shall in
no event exceed two hundred percent (200%) of the original
principal amount of the Note; provided, however, that the
foreqoing shall not be deemed to limit the amounts which may
be owed from time to time by Mortgagor to Mcrtgagee purguant
to the Wote or any other cof the Loan Documents.

N _WITNESS WHEREOF, Mortgagor has caused this
Mortgage to be-duly executed and acknowledged under seal the
day and year first above written.

MIDWAY ASSOCIATE

dowansea
evndaly”

HYFST1, .. 1\PS\T8495\00201 1831 \AGRB257N. 470




UNOFFICIAL COPY




UNOFFICIAL COPYed15:%

L]
e

N

A 2 Y
et o

A ot

STATE OF

COUNTY OF 4{gé%é;&

Bt e A

e e TR

The undersigned, a Notary Public in and for the county and
State aforesaid, do hereby certify that this instrument was
acknowledged before me on Augustééﬁ#—l997, by Roy B.Johnson,
prr3onally known to me to be same person whose name is
subseribed to the foregoing instrument as a member of MIDWAY
ASSCCYATES, LLC, a Maryland limited liability company, who
further acknowledges that he signed and delivered the said
instrumen: as his own free voluntary act and as the free and
voluntary et of said limited liability company, for the
uses and purposeg set forth herein.

(S EAL) &14é? )§Zé;#£~

Notary Public in and for
the State of ﬁhg;g;qgf

My Commigsion Expires: Print Name of Notary:

/,2/97 /472
4 7/ ’
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EXHIBIT A

BEGINNING AT THE INTERSECTION OF THE SOUTHEASTERLY RIGHT-OF-
WaY LINE OF THE INDIANA HARBOR BELT RAILRCAD AND THE WEST
RIGHT-OF-WAY LINE OF SOUTH KILBOURN AVENUE; THENCE SOUTH
ALONG THE WEST RIGHT-OF-WAY LINE OF SOUTH KILBOURN AVENUE,
(259.05 FEET DEED, MEASURES 263.11 FEET) TO THE NORTH LINE
O THE EAST AND WEST 16 FOOT ALLEY LYING NORTH OF LOT 2 IN
W.F ~KAISER AND COMPANY'S ARDALE SUBDIVISION; THENCE NORTH
59 DECGREES 33 MINUTES 27 SECONDS WEST, ALONG THE EAST-WEST
LINE 247.07 FEET TO A POINT ON THE WEST LINE OF THE NORTH
AND SOUTH 16 FOOT ALLEY; THENCE SOUTH ALONG THE WEST LINE
204 FEET; TAENCE WEST 191.72 FEET TO THE WEST LINE OF THE
NORTH-SQUTH ALLEY LYING WEST OF LOT 24 EXTENDED NORTH;
THENCE NORTH ALONG SAID ALLEY LINE EXTENDED 20,00 FEET;
THENCE WEST 141.58 FEET TO A LINE PERPENDICULAR TO WEST 55TH
STREET AND 125 FEUT EAST OF THE INTERSECTION OF THE
SOUTHEASTERLY RIGRT UT-WAY LINE OF THE I.H.B.R.R. AND NORTH
RIGHT-CF-WAY LINE OF WEST 55TH STREET, AS MEASURED ALONG
SAID NORTH RIGHT-OF-WAY LINE; THENCE NORTH 00 DEGREES, 26
MINUTES, 33 SECONDS EAST 2LUNG THE PERPENDICULAR LINE, 16.13
FEET TO THE SOUTHEASTERLY R2ICHT-OF-WAY LINE OF I.H.B.R.R.;
THENCE NORTHEAST ALONG SAID PRJGHT-OF-WAY, BEING A CURVE
HAVING A RADIUS OF 1096,0 FEET, -2 CHORD THAT BEARS NORTH 47
DEGREES 09 MINUTES 18 SECONDS EAST, 62.90 FEET, AN ARC
LENGTH OF 621,18 FEET TO A POINT C# TANGENT; THENCE NORTH 63
DEGREES 23 MINUTES 30 SECONDS EAST, 7.£.6 FEET TO A POINT OF
CURVE; THENCE NORTHEASTERLY ALONG A CURVE HAVING A RADIUS OF
716.78 FEET AND TANGENT TO THE LAST COURZIF 3.33 FEET TO THE
POINT OF BEGINNING, ALL IN LOT 1 OF BLOCh Z2 IN W.F. KAISER
AND COMPANY'SS ARDALE SUBDIVISION OF THE EAST \1/2 OF THE
SOUTHWEST 1/4 OF THE WEST 1/2 OF THE SOUTHWEST /4 OF
SECTION 10, TOWNSHIP 38 NORTH, RANGE 13 BAST Ol' TJF THIRD
PRINCIPAL, ALL IN COOK CCUNTY, ILLINOIS.

o -223- 034
Prps. 16-10-32 - O30, - 10-323-03%, 1 10

) L3 2
PR slod 5. Kibovrn Pon., OMC.G.&G D
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EXHIBIT B

Permitted Leases

NYFS11...:\95\78495,0020\ 183 1\AGR5297R . 230




UNOEEICIAL COPY




