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Recording requested by, and when
recorded, please return to:

Simpson Thacher & Bartlett
a partnership which includes
professional corporations

425 Lexington Avenue

New York, Néw Ygrk 10017

/]
ATTN: /Dapfiel.E. Karp, Esq.
J [
AR
Ve
THIS INSTRUMBEYI~IS TO BE INDEXED IN THE OFFICE OF THE
COOK CO RECCANS, STATE OF ILLINOIS

.
. -

CONFIRMATION G/ AND FIRST AMENDMENT
TO MORTGAGE, DUSED OF TRUST
AND/OR DEED TO-SECURE DEBT

between

SERVICE MERCHANDISE COMPANY,  TNC.,
Mortgagor

and

THE CHASE MANHATTAN BANK,
as Collateral Agent, Mortgagee

DATED AS OF SEPTEMBER ((, 1997
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CONFIRMATION OF ALD FIRST AMENDMENT
TC MORTGAGE, DEED OF TRUST
AND/OR_DEED TC SECURE [DEBT

THIS CONFIRMATION OF AND FIRST AMENDMENT TO MORTCAGE,
DEED OF TRUST AND/OR DEED TO SECURE DEBT, dated as of September
., 1987 is made by and between SERVICE MERCHANDISE COMPANY,
INC.{ » Tennessee corporation, ("Mortgagor"), having an address
at 7100 tervice Merchandise Drive, Brentwood, Tennessee 37027,
and THE 'CHASE MANHATTAN BANK, a New York banking corporation
having ar 2ddress at 270 Park Avenue, New York, New York 10017,
as Collateral Agent {(in such capacity, together with its
successors and essigns, "Mortgagee") for the Lenders (as defined
below) under that certain Amended and Restated Credit Agreement
dated as of even {a.s herewith among Mortgagor, the several
banks, financial instjtutions and other entities from time to
time parties therstoc !the "Lenders"), Mortgagee, The Chase
Manhattan Bank, as Administrative Agent and Citicorp USA, Inc.,
as Documentation Agent (a5 _the same may be amended, supplemented,
restated, replaced or otherwise modified from time to time, the
"Credit Agreement®}, which Credi: Agreement amends and restates
that certain Credit Agreement datad as of June 8, 1994, as
amended by First Amendment thereto dated as of April 13, 1995, by
Se~ond Amendment thereto dated as ¢f May 23, 1996, by Third
Amendment thereto dated as of September 16, 1996, by Fourth
Amendment thereto dated as of January 5, 1987 and by Fifth
Amendment thereto dated as of March 25, 1397 among Mortgagor,
certain of the Lenders and the Administracive Agent (as so0
amended. the "Existing Credit Agreement”).

References to this "Confirmation and /[umendment® shall
mean this instrument and any and all renewals, modifications,

amendments, supplements, extensions, consolidations|
substitutions, spreaders and replacements of this instiuvuwent,
Capitalized terms used but not otherwise defined herein shall
have the respective meanings given such terms in the Creditk

Agreement.
Background

A. Mortgagor previously executed and delivered to
Mortgagee, as collateral agent under the Existing Credit
Agreement {(or to the Trustee (as defined in the relevant Original
Mortgage, which term is hereinafter defined), for the use and
benefit of Mortgagee as the beneficiary thereunder) those certain
Mortgages, Deeds of Trust and Deeds to Secure Debt, each dated as
of May 28, 1997 (such mortgages, deeds of trust or deeds to
secure debt, collectively, the "Original Mortgages").
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E. Pursuant to the Orizinal Mortgages, Mortgagor
granted in favor or for the benefit of Morzgagee a llen on,
alia, certain parcelis) of real property owned andsor leased by
Mortgagor and more particularly described on Exhibit A to the
relevant Original Mortgage, together with all of the buildings,
improvements, structures and fixturess now or subsequently located
thereon (the "Improvements"; such parcels of real property,
together with the Improvements. tho "Real Estate”). A copy of
the relevant Original Mortgage rveflecting all information
pertaining to the recordation therectf in the County of the State
in which the Real Estate is located is attached herete as Exhibit

1

-
—_

incer

2, The Original Mortgages were delivered by Mortgagor
to secure,-nter alia, the obligations of Mortgagor under the

Existing Creait. Agreement.
D. Mortgagor, Mcrtoagee and the other parties thereto

have subsequentlyenrered into the Credit Agreement, which Credit
Agreement amends and rostates the Existing Credit Agreement.

E. It is a ¢ondition of the agreement of the Lenders
and Mortgagee to enter inco the Credit Agreement and to perform
their obligations thereunder that (i) Mortgagor confirm the lien
of each Original Mortgage made by Mortgagor in faver of
Mortgagee, (ii) Mortgagee ackncwlodge and agree that each
Original Mortgage shall secure tho obligations of Mortgagor under
the Credit Agreement and the other-l¢an Documents and (iii) that
the Original Mortgages shall be amended as provided herein,

Agqreement

For good and valuable ¢onsideration, che receipt and
sufficiency of which is hereby acknowledged, Mortcageor and
Mortgagee hereby agree as follows with respect to the Driginal

Mortgage attached hereto as Exhibit 1:

1. Defined Terms. {a) The following defined ‘eorms
as used in the Original Mortgage shall be deemed to have the
following respective meanings given such terms in the Credit

Agreement:
"Banks" and "Bank Creditors" shall mean and refer to
the Lenders.
"Credit Documents” shall mean and refer to the Loan
Documents.

"Financing Documents" shall mean and refer to the
Secured Instruments.
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Rate Prctoection Agreements® shall mean and
ivative Agreements.

P -l .

LR T

refer: | oo Do
I shall mean and

refer o the Lenders and any Affiliate of any Lenders
partice to any Derivative Agreements

"Inrerest Rate Protection Creditors”

"lNotes” shall mean and refer to the Term Notes, the
Revolving Credit Notes and the Swing Line Notes,
collectivaly.

shall

"Permitted Encumbrances" and "Permitted Liens"
each-mean and refer to Permitted Mortgage Liens.

“"Xzguired Banks" shall mean and refer to the Majority

Lenders.

"Secured Creditors” shall mean and refer to the
Secured Parties .

"Total Cormitment" shall mean and refer to the
Comrnitments.

(b) In the event chat anv term defined in the Original

Mortgage or the Existing Credic Agreement shall be otherwise
defined in the Credit Agreemenc, -the definition provided in the
Credit Agreement shall govern and control; provided, that (1) the
term “"Credit Agreement® shall mean-ernd refer to the Credit
Agreement, as such term is defined irn che Original Mortgage, as
further amended and restated by that certain Amended and Restated
Credit Agreement dated as Sf even date herewith among Borrower,
the Lenders, Mortgagee, The Chase Manhattan Bank, as
Administrative Agent and Citicorp USA, Inc., @& Documentation
Agent and as the same may be further amended, “sunplemented,
restated, replaced or otherwise modified from t_me to time; and
(2) the term "Obligations" shall mean and refer t¢ the
Obligations, as such term is defined in the Or.ginal Mortgage,
together with the Secured Obligations, collectively.

2. Maximum Secured Amount. All references wiheiever
contained in the Original Mortgage to the maximum principal
amount secured thereunder and/or to the maximum principal amount
o{ the Loans and the Letters of Credit shall be deemed to mean
and refer to the maximum principal amount of $300,000,000.00,

plus interest.

3. Maturity Date. All references wherever contained
in the Original Mortgage to the maturity date of the indebtedness

secured thereunder shall be deemed to mean and refer to September
., 2002, which is the maturity date of the Loans and the
Reimbursement Obligations.

q. Default Rate. All references wherever contained

in the Criginal Mortgage to the "default rate set forth in
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" shall be deemed to mean
nnum applicakle to overduc
orth in the Credit

Section .. ok
and refer -z Intores
principal amounts
Agreement.

5. Governing Law, Etc. This Confirmation and
Amendment shall be governed by and construed in accordance with
the laws of the State in which the Premises are located.
MORTCAGOR EXPRESSLY ACKNOWLEDGES THAT BY THEIR RESPECTIVE TERMS
EACH OF THE MASTER COLLATERAL ACREEMENT AND THE CREDIT AGREEMENT
SHALL/BY GOVERNED AND CONSTRUED, TO THE EXTENT PROVIDED FOR
THEREIN ~. IN ACCORDANCE WITH THE LAWS OF THE STATE OF NEW YORK,
AND FOR @URPOSES OF CONSISTENCY, MORTGAGCR AGREES THAT IN ANY IN
PERSONAM TROCEEDINGC RELATED TO ANY OF THE ORIGINAL MORTGAGES THE
RIGHTS OF TLE PARTIES TO THE ORIGINAL MORTGAGES SHALL ALSC BE
GOVERNED BY AND CONSTRUED IN ACCORDANCL WITH THE LAWS OF THE
STATE OF NEW YORK-GOVERNING CONTRACTS MADE AND TO BE PERFORMED IN

THAT STATE.

6. Confirmration of Lien and Security Adreement;
Ratification of Terms of Original Mortgage. ({(a) Mortgagor
hereby confirms the lien.<f the Original Mortgage, as confirmed
and amended hereby, in faver (or for the benefit) of Mortgagee as
granted pursuant to the Originai Mortgage; confirms and ratifies
all pledges, security agreements, assignments and other interests
given or granted in favor of Morigagee thereunder; and agrees
that such Original Mortgage, as coufirmed and amended hereby, and
all such pledges, security agreements. assignments and other
interests given or granted in favor of Mortgagee thereunder shall

continue Lo secure the Secured Obligations.

(b) Except as expressly modified hareby, all of the
representations, warranties, covenants, terms zZad conditions of

the Original Mortgage shall remain unmodified a::d 4dn full force
and effect and are hereby ratified and confirmed.

7. Receipt of Copy. Mortgagor acknowledges that it
has received a true copy of this Confirmation and Amendrernt.

SOG0 3 0IqE 0273197980 D AMD




directors has duly executed,
this instrument on September

IN WITNESS WHEREOF,
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the undersigned, by its duly

elected officers and pursuant to proper authority of its board of
sealed, acknowledged and delivered

_4 1997, which instrument is

intended to be effective as of September f¢, 1997.

Signed, sealed and
and delivered this 4
day of feptember, 1997,
in the presence of:

Witness CE

L
1"")(" i V';._x(

Wi tness

( {4L¥§lk {1 \E;;afik.

NOTARY PUBLIC

PARKER
CYNTHU; AR o York

li
Notlry Pub 01PAS055476
Quahhed in Putnam Cour.
Com. nission Expires Jan.

Signed, sealed and .,
and delivered this 4
day of September, 1997,
in the presence of:

( Qrea— A

Wwitness °

o T oo
. [ x . < A
Ly .

Witness

Y
%%'h}ig PARKER
Nolary Public, Slate of New York
No. D1PASCS5476
Qualified in Pulnam County
Commission Expires Jan. 31, 1998

SEVICE MERCHANDISE
COMPANY, INC.

5
Vi

By:

Name:

President

WADE L. sMiTH
VICE PRESIDENT

ATTEST:

AW e

ama:) J.-W. €lrosl
Assstast secretary

THE A’{ASE TTAN BANK,
as Culilaterall Agent

£y

SN0 Y Y B

By: Lok
Name: '/
Bpesticilt
ol S
BN Ik
ATTEST:

dra:. . : .
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STATE OF NEW YORK )
v 88,
COUNTY OF NEW YORK )

; On thij l day of September in the year 1997 before
i me, C;iuibﬁg szkéfj . @ Notary Public of said State, duly
b commissioned and sworn, personally appeared: Wade Smith,

personally known to me {or proved to me on the basis of
satisfactory evidence) to be the person who executed the within
instrument as vice president on behalf of the corporation therein
and acknowledged to me that such corporation executed the same;
and J.W. Elrod, personally known to me (or proved to me on the
basis of catisfactory evidence) to be the person who attested to
the execution of the within instrument as assistant secretary of
the corporution therein and further acknowledged to me that such

corporation executed the same.

In wWitnzss whereof, I have hereunto set my hand and
affixed by official seal the day and vear in this certlflcate
first abcve written. I ~

Public
CYNTHiE PARKER

k

\ary Public, State of New Yor

) o Yh‘ 01PA5055476
Qualified in Putnar Counly

STATE OF NEW YORK
8. Commission Expires Jjan. 31, 1998

COUNTY OF NEW YORK )

On thi ﬂ day of September in tha year 1997 before
me, y ., a Notary Public of sajd State, duly
commissibned and sworn, personally appeared: . Joseph Lillis,

personally known to me (or proved to me on the Lasis of
satisfactory evidence) to be the person who execurted the within
instrument as managing director on behalf of the cocrporation
therein and acknowledged to me that such corporation exescuted the
same; and , personally known to me [0y proved
to me on the basis of satisfactoty evidence) to be the ‘person who
attested to the execution of the within instrument as assistant
secretary of the corporation therein and further acknowledged to

me that such corporation executed the same.

In Witness whereof, I have hereunto set my hand and
: affixed by official seal the day and year in this certlflcate
1 first above written. .

CYN THIA PARK
Notary Public, Slate orf\l’iw York
No. 01PA5055
c Qualified in Pu!nam County
hmmission Fxnires Jan 31 1998
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Exhikbit 1

The Original Mortgage

+ of *he mortjage, decd of trus:t
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Mail To:

Attn: Terry Wilson
i Lawyers Title lnsurance Corp.
»% 8950 E. Paces Ferry Rd.
/', Suite 2850
{ Atlanta, GA 30326 ¥ v
740629¢

-+ MAIL TO:

;:This document is intended to be
recordaed in Cook County, Illinois

Prepared by andxupsnxreserding
POTRrAxbyxnaiix Loz

Jeffrey J. Temple, Eszq.
WHITE & CASE
1155 Avenue of the Americas
New York, New York 10036

"IORTGAGE AND SECURITY AGREEMENT,

o BEET =k SELORDING .
ASSIGNMZYT OF LEASES, RENTS AND' PROEIHE,cFOIN - 1

40009 . —_ —_— ..
FINANCING. STATEMENT AND PIXTURE FILERE -mot, ARl oS

mnade by

SERVICE MERCHANDISE COMPANY, INC.
as Mortgegor, . DEPT-10 “ERa.TY

to

THE CHASE MANHATTXM!, BANK
as Agent, /<:fZ§?E;??

as Mortgagee

ATTENTION: FILING OFFICER-INSTRUMENT COVERS GOODS THAT ARE OR 2. TO BECOME Ff;:;RES O%4ﬁ~“'
THE REAL PROPERTY DESCRIBED HEREIN AND IS TO BE FILED FOR RECORL Ii THE RECORDS WHERE
MORTGAGES ON REAL ESTATE ARE RECORDED. ADDITIONALLY, THIS INSTRUMINT SHOULD BE
APPROPRIATELY INDEXED, NOT ONLY AS A MORTGAGE, BUT ALSO AS A FIXTURE FILING AND FINANCING
STATEMENT COVERING GOODS THAT ARE OR ARE TO BECOME FIXTURES ON THE REAL TROPERTY DESCRIBED
HERETN. THE MAILING ADDRESSES OF THE MORTGAGOR (DEBTOR) AND MORTGAGEE /(S2fURED PARTY) ARE
SET FORTH IN THIS INSTRUMENT.

THIS MORTGAGE SECURES FUTURE ADVAN%%EM 1T (ERURANCE CCRPORATION
C L RTEDD L T L00R

[T

~
.

THIS IS A MULTI-STATE MORTGAGE. TN

I

ADDRESS: |74 <. . #,.  PERMANENT INDEX TAX NO.:

L-Uf",.h-_\k i 1_ “,1.\"{
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MORTGAGE, SECURITY AGREEMENT,
ASSIGNMENT OF LEASES, RENTS AND PROFITS,
FINANCING STATEMENT AND
FIXTURE FILING

THIS MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT OF
LEASES, RENTS AND PROFITS, FINANCING STATEMENT AND FIXTURE
FILIN3, dated as of May . <, 1997 (ac amended, modified or
supplemented from time to time, this "Mortgage") made by
SERVICE MERCHANDISE COMPANY, INC., a corporation organized
and existing under the laws of the State of Tennessee with an
office fo¢r .the transaction of business located at 7100
Service Merciaandise Drive, Brentwood, Tennessee 37027, as
mortgagor (thz "Mortgagor”) to THE CHASE MANHATTAN BANK, a
New York bankinj . corporation with an office for the
transaction of buriness located at 270 Park Avenue, New York,
New York 10017, as Zollateral Agent, as mortgagee (the
"Mortgagee") for its own benefit and for the benefit of (x)
the Banks and the Administrative Agent under, and any other
lenders from time to tiuz party to, the Credit Agreement
hereinafter referred to (suck Banks, the Administrative Agent
and other lenders, if any, are hereinafter called the "Bank
Creditors") and (y) if one or :wre Banks (or any affiliate
thereof) enter into one or mo:s ~interest rate protection
agreements (including, without 1limitation, Interest rate
swaps, caps, floors, cecllars and sirilar agreements), (col-
lectively, the "Interest Rate Protectisn Agreements") with,
the Mortgagor, any such Bank or Banks o» any affiliate of
such Bank or Banks (even if any such Bank sulsequently ceases
to be a Bank under the Credit Agreement for any reason) so
lcng as any such Bank or affiliate thereof participates in
the extension of such Interest Rate Protection Agreements and
their subsequent assigns, if any (collectively, th2 "[nterest
Rate Protection Creditors" and, together with ta< . Bank
Creditors and the Mortgagee, are hereinafter callzs the
"Secured Creditors"). Except as otherwise defined hercin,
capitalized terms used herein and defined in the Credit
Agreement shall be used herein as so defined.

0000F203.Ws51
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WITNESSETH:

WHEREAS, Service Merchandise Company, Ine.
{"Service"), various lenders from time to time party thereto
{the "Banks'), and The Chase Manhattan Bank, as Collateral
Agent and Administrative Agent (the "Agent'), have entered
into a Credit Agreement, dated as of June 8, 1994, and
amended by the First Amendment, dated as of April 13, 1995,
the Second Amendment, datad as of May 23, 1996, the Thirad
AmenAment, dated as of September 16, 1596, the Fourth
Ameadrient, dated as of January 15, 1997 and the Fifth
Amenduent, dated as of March 25, 1997, providing for the
making of revolving loans to the Mortgagor and the issuance
of, and‘participation in, Letters of Credit, as contemplated
therein wheraby the maximum indebtedness under the Credit
Agreement (hecrafter defined) is §525,000,000.00 and the line
of credit creaced under the Credit Agreement is a revolving
line such that the outstanding unpaid principal balance may
fluctuate from time to time during the term of Credit
Agreement (as used Lerein, the term "Credit Agreement" means
the Credit Agreement described above in this paragraph, as
the same may be amerded, modified, extended, renewed,
replaced, restated, supplemented or refinanced from time to
time, and including any agrecment extending the maturity of,
refinancing or restructuring {including, but not limited to,
the inclusion of additional - bhorrowers or guarantors
thereunder or any increase in the zuvount borrowed) all or any
portion of the indebtedness undei  such agreement or any
successor agreements, whether or noz with the same agent,
trustee, representative lenders or hoiders; provided that
with respect to any agreement providing for the refinancing
of indebtedness under the Credit Agreemernt, such agreement
shall only be treated as, or as part of, the Cicdit Agreement
hereunder if (i) either (A) all obligations undex the Credit
Agreement being refinanced shall be paid in full at-the time
of such refinancing, and all commitments and .etcers of
credit issued pursuant tu the refinanced Credit Agrcement
shall have terminated in accordance with their terms <o) (B)
the Required Banks shall have consented in writing to %he
refinancing Indebtedness being treated along with their
Indebtedness, as Indebtedness pursuant to the Credit
Agreement, (ii) the refinancing indebtedness shall be
permitted to be incurred under the Credit Agreement being
refinanced (if such Credit Agreement s to remain
outstanding) and (1ii) a notice stating that the refinancing
indebtedness shall be treated as issued under the Credit
Agreement shall be delivered by the Mortgagor to the
Collateral Agent);

ODODF203.WS1
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2.04 Election of Remedies .
2.05 Conflict with the Security Agreement .

2-06 IRPTAI . . ) - L - L . . . . * . . * L3 [}

ARTICLE III, ASSIGNMENT OF LEASES, RENTS AND PROFITS
3.01 Assignment. . e e e e e e e s

ARTICLE IV. EVENTS COF DEFAULT AND REMEDIES
4.01 Events of Default . . . . . . .
$1.02 Remedies Upon Default . . . . . .
4.03 Right of Foreclosure . . . . . « + + .
4.04 Sale of Premises Pursuant to Foreclosure .
4 05 _Appointment of Receiver . . . . . . . .
4.06 _‘Pamedies Not Exclusive . . . . .
4.07 Warver of Redemption, Notice, Marshallzng,

08 o o

4,08 Expeiis2e of Enforcement PN . e

ARTICLE V. ADDITIONAL COLLATERAL .
5.01 Additional Collateral

ARTICLE VI. MISCELLANEQUZ ., . . .

6.01 Governing Law ./ . . .

6.02 Limitation on Intcrest

6.0 nNotices . . . . .

6.04 Captions . . . o«

6.05 Waiver; Amendment . .

6.06 Oblxgatlons Absolute .

€.07 Further Assurances .

6.08 Remedies Cumulative .

6.09 Partial Invalidity . . . .

6.10 Priority . . . . . .« .+ .+ . . A4

6.11 The Mortgagee as Agent Secured
Creditors . . . . . e e

6.12 Full Recourse e e

6.13 Acknowledgment of Recelpt .o

6.14 Release . . . e e e e

6.15 Time of the Essence .

6.16 Additional Advances

6.17 Leases . . . e e e 2w e

6.18 Rules of Usaqe Ve s e s e e s

6.19 Leasehold Mortgage Provisions

6.20 No Property Manager’s Lien . . .

6.21 Compliance with Illinois Mortgage
Foreclosure Law. . . e e

.
*
&
*
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WHEREAS, 1t is a condition precedent to the
effectiveness of the Fifth Amendment that the Mortgagor shall
have executed and delivered to the Mortgagee this Mortgage;

WHEREAS, the Mortgagor desires to enter into this
Mortgage to satisfy the condition in the preceding paragraph
and to secure (and this Mortgage shall secure) the following:

(i) the full and prompt payment when due (whether
at the stated maturity, by acceleration or otherwise) of
all obligations and liabilities (including, without
limitation, the principal of and interest on the notes
issued, and loans made, under the Credit Agreement, all
rejaobursement obligations and unpaid drawings with
resprct to letters of credit issued under the Credit
Agreemznt, and all indemnities, feaes and interest
thereon or-owed thereunder at the rate set forth in the
Credit Agresment) of the Mortgagor to the Bank
Creditors, wrether now existing or hereafter incurred
under, arising out of or in connection with the Credit
Agreement and che other Credit Documents to which the
Mortgagor is a zarty and the due performance and
compliance by the -“ortgagor with all of the terms,
conditions and agreements contained in the Credit
Agreement and such other Credit Documents;

(ii) the full and promj:t nayment when due {whether
at the stated maturity, by acce.cration or otherwise) of
all obligations and liabilities ©of the Mortgagor to the
Interest Rate Protection Creditors, whether now existing
or hereafter incurred under, arising out of or in
connection with any Interest Rate Prutection Agreement
or and the due performance and coupliance by the
Mortgagor with all the terms, conditions and agreements
contained in such Interest Rate Protection Agreements;

(iii) any and all sums advanced by the Morirfesee in
order to preserve or protect the Mortgaged Properiy (as
hereinafter defined} or preserve or protect its security
title and interest in the Mortgaged Property;

(iv) in the event of any proceeding for the collec~
tion or enforcement of any indebtedness, obligations, or
liabilities of the Mortgagor referred to in clauses (i),
(1i) and (iii) above after an Event of Default (as heare-
inafter defined) shall have occurred and be continuing,
the reasonable expenses of re-taking, holding, preparing
for sale or lease, selling or otherwise disposing of or
realizing on the Mortgaged Property, or of any exercise

0000F203. W51
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by the Mortgagee of its rights hereunder, together with
reasonable attorneys’ fees (as set forth in Section 4.08

hereaf) and court costs;

(v} all amounts paid by any Indemnitee (as herein-
after defined) ar te which such Indemnitee has the right
to reimbursement under Secticn 1.08 of this Mortgage;

and

{vi) any and all renewals, extensions and modifica~
tions of any of the obligations and liabilities referred
to in clauses (i) and (v) above;

all such obligations, liabilities, sums and expenses get
forth ir «lauses (i} through (vi) above being herein col~-
lectively (c2lled the "Obligations". The maximum amount of
the principal indebtedress secured by this Mortgage is

$525,000,000,

NOW, THEREFOPRE, as security for the Obligations and
in consideration of tbe sum of ten deollars ($10.00) and the
benefits accruing to thz Mortgagor, the receipt and suffi-
ciency of which are hereby 2cknowledged, THE MORTGAGOR HEREBY
MORTGAGES, WARRANTS, GIVLS, GRANTS, BARGAINS, SELLS AND
CONFIRMS TO THE MORTGAGEE .,ND_ 1ITS SUCCESSORS AND ASSIGNS
FOREVER, all of Mortgagor’‘s  estate, right, title and
interest, whether now owned or herzerfter acquired, whether as
lessor or otherwise and whether vested or contingent, in and
to all of the following described land z2nd interests in land,
estates, easements, tenements, ricucs, improvements,
property, fixtures, machinery and equipmenc:

A. The land described in Exhibit A hereto (the
"Land“);

B. The buildings and improvements nov cr here-
after erected on the Land (collectively, the "Improvermernts");

c. All fixtuvres, attachments, appliances, eguin-
ment, machinery, building materials and supplies, and other
tangible personal property, now or hereafter attached to said
Improvements or now or at any time hereafter located on the
Lan¢é and/or Improvements including, but not limited to,
furnaces, boilers, oil burners, piping, plumbing, refrigera-
tion, air conditioning and sprinkler systems, elevators,
motors, dynamos and all other equipment and machinery, ap-
pliarces, fittings and fixtures of every kind located in or
used in the operation of the Improvements, structures or
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buildings located on the Land, together with any and all re-
placements or substitutions therecf and additions thereto
(hereinafter sometimes collectively referred to as the

"Equipment"};

TOGETHER with all appurtenant rights and easements,

rights of way, and other rights appurtenant to the use and
enjoyment of or used in connection with the Land and/or the

Improvements;

TOGETHER with (1) al)l streets, roads and public
places. (whether open or proposed) now or hereafter adjoining
or otlierwise providing access to the Land, (2} the land lying
in the Yed of such streets, roads and public places, and (3}
all other sidewalks, alleys, ways, passages, vaults, water
courses, strips and gores of land now or hereafter adjoining
or used or intended to be used in connection with all or any

part of the Land:

TOGETHER with all of the Mortgagor’s right, title
and interest in, to and under leasehold estates, including,
without 1limitation any lease(s) described in Exhibit A
annexed hereto (collectively the "Ground Lease"), and in any
or other agreements, relacing to the use and occupancy of the
Land and/or the Improvements or any portion thereof;

TOGETHER with all renis, issues and profits of this
Property (collectively, "Rents"):

TOGETHER with all the right, title, other clainm or
demand, including claims or demands with respect to the pro-
ceeds of insurance in effect with respecr thereteo, which the
Mortgagor now has or may hereafter acquirein the Property
(as defined below), and any and all award: aade for the
taking by eminent domain, or by any proceedingl or purchase
in 1ieu thereof, of the whole or any part of the riroperty;

TOGETHER with all of the Mortgagor’s right, title
and interest and estate in and to any zoning lot agreenents
and air rights and development rights which may be vestad in
the Mortgagor under or pursuant thereto, together with any
additional air rights or development rights which have been
or may hereafter be conveyed to or become vested in tha
Mortgagor (collectively, the "Air Rights") (the Land, the
Improvements, the Air Rights, the Egquipment and all other
property and interests and appurtenant rights and easements
described above as being subject to this Mortgage are herein
referred to collectively as "the Property");
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The entire estate, right, property and interest
hereby conveyed to the Mortgagee may be referred tc herein as
the '"Mortgaged Property" as well as '"the Property".

AND without limiting any of the other provisions of
this Mortgage, the Mortgagor expressly grants to the Mort-
gagee, as secured party, a security interest in the portion
of the Mortgaged Property which is or may be subject to the
provisions of the Illinois Uniform Commercial cCode, for
Mortgaged Property located in the State of Illinois (the
"Uniform Commercial Code"), applicable to secured trans-
actiions to secure the Obligations, and the Mortgagee shall
have, in addition to all rights and remedies provided herein,
and in_any other agreements made by the Mortgagor to the
Mortgagee, -all of the rights and remedies of a '"secured
party" underz_ said Uniform Commercial Code; it being
understood aii¢ agreed that the Improvements and Equipment
constituting-{ixtures are part and parcel of the Property
appropriated to the-use thereof and, while affixed or annexed
to the Land or the buildings and structures thereon, shall
for the purposes of this Mortgage be deemed conclusively to
be real estate and transnferred and conveyed hereby; and the
Mortgagor agrees to execvtz2 and deliver from time to time,
such further instruments ‘{including security agreements) as
may be reasonably requested oy the Mortgagee to confirm the
lien of this Mortgage on any Inuprovements.

TO HAVE AND TO HOLD the-alove granted and described
Mortgaqed Property unto the Mortgay~e and to its successors
and assigns forever, and the Mortgaror hereby binds itself
and its successors and assigns to warrant and defend the
Mortgaged Property unto the Mortgagee, irs successors and
assigns against the claim or claims of all parsons claiming
or to claim the same, or any part thereof.

AND TO PROTECT THE SECURITY OF THIS MORTG.CE, the
Mortgagor covenants and agrees as follows:

ARTICLE I.

REPRESENTATIONS, WARRANTIES, COVENANTS
AND AGREEMENTS OF THE MORTGAGOR

1.01 Tjitle to this Property. The Mortgagor repre-

sents and warrants (a) that it has good fee or leasehold
title to the Property, free and clear of any liens and
encumbrances (except Permitted Encumbrances and Permitted
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Lienc), and is lawfully seized and possessed of the Property;
(b) that this Mortgage is a valid first priority lien upon
the Property (subject to Permitted Encumbrances and Permitted
Liens); (c) that the Mortgagor has full power and authority
to encumber the Property in the manner set forth herein; and
(d) that there are no defenses or offsets to this Mortgage or
to the Obligations which it secures. The Mortgagor shall,
subject to Permitted Encumbrances and Permitted Liens,
preserve such title and the validity and priority of this
Mortgage and shall forever war:ant and defend the same to the
Mortnagee against the claims of all persons and parties

whecsnever,

1.02 (a; Compliance with Law. The Mortgagor re-

presents - that it possesses all certificates, licenses,
authorizatcicns, registrations, permits and/or approvals
(including, #1thout limitation, a certificate of occupancy)
necessary fci~ the ownership, operation, leasing and
management of tne Property and the other portions of the
Mortgaged Properiy,. . including, without limitation, all
required environmerta. permits, all of which are in full
force and effect and not the subject of any revocation
proceeding, undisclosed anendment, release, suspension, for-
feiture or the like. The present and contemplated use and
occupancy of the Property deoes not conflict with or violate
any such certificate, license,-authorization, registration,
permit or approval, includiny, without 1limitation, the
certificate of occupancy for the Tiroperty.

(b) Agreements. Except for Permitted Encumbrances
and Permitted Liens, the Mortgagor has nct entered into any
contract or other agreement providing {nr the transfer,
conveyance or encumbrance of the Property or any part thereof
or interest therein.

1.02 Payment apnd Performance of Obligatiopns. The
Mortgagor shall pay all of the Obligations when du: aad with-
out offset or counterclaim, and shall observe and corply in
all respects with all of the terms, provisions, conditions,
covenants and agreements to be observed and performed by it
under this Mortgage, the Credit Agreement, the other Credit
Documents to which it is a party and the Interest Rate
Protection Agreements to which it is a party (collectively,
the "Financing Documents").

1.04 1 The

Maintenance, Repair, Alterations, Etc.
Mortgagor will, to the extent not prohibited by the Credit
Agreement: keep and maintain the Property in good condition
and repair (normal wear and tear excepted); make or cause to
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be made, as and when necessary, all repairs, renewals and
replacements, structural and nonstructural, exterior and
interior, ordinary and extraordinary, foreseen and unforeseen
which are necessary to so maintain the Property; except as
otherwise provided in Sections 1.07 or 1.12 hereof, restore
any Improvement which may be damaged or destroyed so that the
same shall, to the extent permitted by applicable law be at
least substantially equal to its value, condition and
character immediately prior to the damage or destruction, and
promptly pay when due, subject to the provisions of Section
1.20 hereof, all claims for labor performed and materials
furnished therefor; comply with all applicable statutes,
regula’ions and orders of and all applicable restrictions
imposed oV, all governmental bodies, domestic and foreign
(collectively, a "Law"} now or hereafter affecting this
Property or-ary part thereof or the use thereof or requiring
any alteratione or improvements; not commit or permit any
waste or deterioration (normal wear and tear excepted) of the
Property; not peirat the Improvements to be demolished or
substantialiy alter~d; comply with the provisions of any
lease, easement or othzr agreement affecting all or any part
of the Property; and net-permit the Improvements or any part
thereof to become abandoisd,

1.05 Reguired Insurapnce. The Mortgagor will, at
its expense, at all times provide, maintain and keep in force
policies of property, hazard ard liability insurance in
accordance with Section 9.03 of the Credit Agreement and with
respect to the Property, together ‘with statutory workers’
compensation insurance with respect %o any work to be
performed on or about the Property.

1.06 Policy Provisions, Etc. (a) £ach policy of
insurance maintained by the Mortgagor pursuant to Section
1.05 hereof with respect to the Property shill contain the

respective provisions set forth in Section 9.03 of /the Credit
Agreement.

{b} The Mortgagor shall pay as and when tha =ame
become due and payable the premiums for all insurance poii-
cies that the Mortgagor is required to maintain hereunder,
and all such policies shall be nonassessable. The Mortgagor
will deliver to the Mortgagee concurrently herewith original
certificates or certified copies setting forth in reasonable
detail the terms (including, without limitation, any appli-
cable notice requirements) of all insurance policies that the
Mortgagor is reguired to maintain hereunder.
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{c} Prior to the expiration, termination or
cancellation of any insurance policy which the Mortgagor is
required to maintain hereunder, the Mortgagor shall obtain a
replacement policy or policies (or a binding commitment for
such replacement policy or policies), which shall be
effective no later than the date of the expiration, termina-
tion or cancellation of the previous policy, and shall
deliver to the Mortgagee an original certificate or certified
copy which complies with the requirements of Section 1,06(a)
hereof, or a copy of a binding commitment for such policy or
polisies. The Mortgagor shall also provide to the Mortgagee
originals of such policies as soon as reasonably possible
after the Mortgagee’s request therefor.

fd) At time of issuance of insurance, all insurers
shall be authorized to issue insurance in the State in which
this Property 'is located, and all insurers and reinsurers
shall be reputiable and solvent insurers, as required by
Section 9.03 of (the. Credit Agreement.

1.07 Insuratce Proceeds. (a) The Mortgagor shall

give prompt written nutlze to the Mortgagee of the occurrence
of any damage to or descrusction of the Improvements (which
term as used in this Secti1sn 1,07 shall include Equipment) in

excess of $200,000.

{b) If the Mortgagee shall by any manner acquire
the title or estate of the Mortgeycr in or to any portion of
the Mortgaged Property, it shall tbhaveupon become the sole
and absalute owner of all insurance prlicies affecting and to
the extent applicable to such portion neld by or required
hercunder to be delivered to the Mortgcose, with the sole
right to collect and retain all unearned (pramiums thereon;
and the Mortgagor shall be entitled only tia a credit in
reduction of the then outstanding indebtedness secured hereby
in the amount of the short rate cancellation refund. The
Mortgagor agrees, immediately upon demand, to eitecate and
deliver such assignments or other authorizations or
instruments as may be necessary or desirable to effeciuate

the foregoing.

(¢} If any of the Improvements or Equipment shall
be damaged or destroved, in whole or in part, by fire or
other casualty and the reasonable estimated cost to replace
same shall exceed $200,000 for any property separately
described in Exhibit A annexed hereto and the Improvements
and Equipment located thereon (each such property and the
Improvements and Equipment located thereon being hereinafter
referred to as a "Property"), the Mortgagor shall give prompt
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notice thereof to the Mortgagee, and without regard to
adequacy of insurance proceeds, if any, shall (subject to the
provisions of any applicable Ground Lease and the provisions
of subsection 1.07(c) (i) below) promptly restore, replace,
rebuild or alter the same, in either case as nearly as
possible to the condition thereof existing immediately prior
to such damage or destruction or with such alterations or
improvements as will not decrease the value of such
Improvements and Equipment below the value thereof
immediately prior to such damage or destruction in the
reasonable judgment of the Mortgagee. If the damage be of
such nature as to require the Mortgagor to construct a
replacenent for, or to alter in any material or substantial
way, tnz damaged or destroyed items, the Mortgagor shall,
before comm2ncing any such work, submit copies of the plans
and specifications therefor to the Mortgagee for the
Mortgagee’s = 2pproval, which approval shall not be
unreasonably witiiheld or delayed. If the Mortgagor has not
received a written notice from the Mortgagee within thirty
(30) days from the date of its receipt of such plans and
specifications either- approving or disapproving same the
Mortgagor shall deliver to the Mortgagee a written notice
stating that it has ‘nrc received written approval or
disapproval of the plans znd specifications in question. If
the Mortgagor does not receive a written notice from the
Mortgagee approving or disapuroving of such plans and
specifications (and stating the ceasons for such disapproval)
within ten (10) days from the date 0f Mortgagee’s receipt of
the notice from the Mortgagor deccribed in the preceding
sentence then no approval of such plars and specifications
shall be required by the Mortgagec. Subject to the
provisions of any applicable Ground lLeassz, if by reason of
any such damage or destruction any sums are paid under any
insurance policy hereinabove mentioned or contemplated, such
sums shall be paid as follows:

(1) Such insurance proceeds shall be paidicver to
the Mortgagor, who shall have the option to (x) 4izld the
same as a trust fund to be used first for the paynent of
the entire cost of restoring, repairing, rebuilding or
replacing the damaged or destroyed items as provided in
subsection (ii) below, and the balance, if any, may be
used by the Mortgagor for any other purpose, (y) pay
such proceeds over to the Mortgagee to be rstained and
applied toward the payment of the indebtedness secured
hereby or (z) within thirty (30) days from the date of
such damage or destruction designate additional Real
Property having a then fair market value equal or
greater than the fair market value of the damaged

)
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Preperty immediately prior to such damage or destruction
and otherwise acceptable toc the Mortgagee in its sole
discretion as an Additional Mortgaged Property under
Section 9.09 of the Credit Agreement and take all
actions required thereunder with respect to such
property and upeon completion of such actions this
Mortgage shall be discharged and satisfied or assigned,
pursuant to Section 6.14 hereof but only with respect to
the damaged Property. Notwithstanding the foregoing,
however, if any Event of Default shall occur and be
sontinuing at the time such proceeds are to be paid over
“o the Mortgagor, such proceeds shall be paid over to
the: Mortgagee to be retained and applied toward payment
of tie indebtedness secured hereby or applied to the
repailr of the damage as hereinafter provided.

(ii+ Should such insurance proceeds or any condem-
nation Award be used to restore or to repair the damaged
Improvements  or Equipment and the amount of such
proceeds or Awarc is less than $200,000, the Mortgagor
shall be entitled to apply such proceeds or Award to the
payment of the crsts and expenses of repairing and
restoring the Impruvaments and Equipment. Should such
proceeds or Award be tused to restore or repair the
damaged Improvements or Equipment and the amount of such
insurance proceeds or Awavd is $200,000 or more, the
insurance proceeds or Awarc ir question shall be paid to
a bank or trust company designxutad by the Mortgagor with
the approval of the Mortgagee for the benefit of the
Mortgagor and the Mortgagee, and ‘i the then Mortgagee
shall be a bank or trust company, 'to the Mortgagee
directly if the Mortgagee so elects ‘fauch bank or trust
company so designated being herein calizo the "Insurance
fund Depository")., All charges and expenses (including,
kut not limited to, counsel fees) of the Insurance Fund
Depository shall be paid by the Mortgagor. All
insurance proceeds paid to the Insuranc: - Fund
Depository, and any condemnation proceeds deposited with
it pursuant to Section 1.12 below, shall be held'ir an
interest bearing account and disposed of as provided in

subsection 1.07(c) (iii)

(iii) If such insurance proceeds or any condemna-
tion Awards have been applied to the indebtedness se-
cured hereby and the Mortgagor gives written notice to
the Mortgagee of its intention to sell the Mortgaged
Property or any portion thereof, then the Mortgagee
shall discharge and satisfy or assign this Mortgage
pursuant to Section 6.14 hereof but only with respect to

r
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the portion of the Mortgaged Property to be sold
provided that the following conditions are met: (i) the
Mortgagee shall have received payment of the HNet
Proceeds (as hereinafter defined) of such sale and (ii)
such sale constitutes an arm’s length transaction for
fair market value with a bona fide third party
purchaser. As used herein "Net Proceeds" means all
proceeds from the sale of the Mortgaged Property less
(x) any brokerage commissions paid to any Person who is
not an Affiliate of the Mortgagor, (y) any reasconable
attorneys’ fees incurred by the Mortgagor in connection
with such sale and (z) any recording fees, transfer or
gnins taxes, title insurance premiums, survey costs and
environmental report costs payable by the Mortgagor in
connection with such sale.

(d) Uptn receipt by the Insurance Fund Depository of:

(i) a <certificate of the Mortgagor (1; requesting
the payment of a specified amount of such insurance
and/or condemnaticn monies; (2) describing in reasonable
detail the work an” materials applied to the restoration
or replacement of the damaged or destroyed Improvement
and/or Equipment loceéted therein since the date of the
last such certificate; (3) stating that such specified
amount does not exceea the cost of such work and
materials; and (4) stating ‘hat such work and materials
have not previously been madz the basis of any request
for any withdrawal of monev; ‘acrompanied by

(ii) a certificate of an englneer or architect
designated by the Mortgagor, who in either case shall be
approved by the Mortgagee, stating (1) th~t the work and
materials described in the accompanying certificate of
the Mortgagor were satisfactorily pevformed and
furnished and were necessary, appropriate or desirable
to the restoration or replacement of the dameosd, de-
stroyed or taken Improvement or Equipment; (2) taat the
amount specified in such certificate of the Mortgagcr is
not in excess of the reasonable cost of such work aind
materials; and (3) the additional amount, if any,
required to complete the restoration or replacement of
the damaged, destroyed or taken Improvement and/or
Equipment; accompanied by

(iii) evidence satisfactory to the Mortgagee (1)
that there exists no filed or recorded lien, encumbrance
or charge prior to or on a parity with the estate,
rights or interests of the Mortgagee (cther than
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Permitted Encumbrances and Permitted Liens); (2) that
neither the Mortgaged Property nor any part thereof is
subject to any recorded mechanic’s, laborer’s,
: materialman’s or any similar lien, encumbrance or
X charge; and {3) that the Equipment is not subject to any
" security agreement or interest except as may be
' permitted under this Mortgage; then, and in such event,
the Insurance Fund Depository shall pay to the Mortgagor
the amount of such insurance and/or condemnation monies
specified in such certificate of the Mortgagor;
provided, however, that the balance of insurance and/or
fondemnatlon monies deposited with the Insurance Fund
Jepository shall not be reduced below the amount
spreified in such certificate of the independent
engyinser or the independent architect as the amount
requirel for the balance of the costs of replacement of
the dawcged, destroyed or taken Improvement or
Equipment. Each such payment shall be held by the
Mortgagor ip .crust and shall be used solely for the
payment of thie ~raost of the work and materials descriked
in the certificate of the Mortgagor, or if such cost or
any part thereoc has theretofore been paid by the
Mortgagor out of  its own funds, then for the
reimbursement to the mMortgagor of any such cost or part
thereof paid by it. I¢ There shall remain on deposit
with the Insurance Fund-Depository any balance of in-
surance or condemnation wrnies after the damaged or
destroyed Improvements or ‘Fyuipment shall have been
completely restored and/or repiaced, as evidenced by a
certificate of such independent/engineer or independent
architect delivered to the Insurunca Fund Depository,
then, provided that no Event of Dzfault shall exist
hereunder, such balance of insurance and/or condemnation
monies shall be paid to the Mortgagor.: - Concurrently
with the Mortgagor’s delivery to the Insurance Fund
Depository of each of the foregoing certificates and
reports of title, the Mortgagor shall deliver cuplicate
copies thereof to the Mortgagee.

(e} If the Mortgagor elects not to proviae 1he
Mortgagee with Additicnal Mortgaged Property or apply the
insurance proceeds toward the payment of the indebtedness
secured hereby pursuant to subsection 1.07(c) above then
nothing herein contained shall relieve the Mortgagor of its
duty to repair, restore, rebuild or replace the Improvements
or Equzpment following damage or destruction by fire or other
casualty in the event that no or inadequate proceeds of
insurance are available to defray the cost of such repairing,
restoring, rebuilding or replacement. 1In addition, nothing
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contained herein shall relieve the Mortgagor of its duty to
pay or cause to be paid and to make or cause to be made all
payments called for or required by the Obligations, the other
Credit Documents to which it is a party and this Mortgage
subsequent to the occurrence of any fire or other casualty.

(f) Subject to the provisions of any applicable
Ground Lease, if, while any insurance proceeds or condem-
nation awards are being held by the Insurance Fund Depository
or the Mortgagee, the Mortgagee shall be or become entitled
to 2ccelerate the indebtedness secured hereby, then and in
such-event the Mortgagee shall be entitled to apply all such
insurance proceeds or condemnation awards in reduction of
such 1ndebtedness, and the Insurance Fund Depository shall
pay to ‘this Mortgagee all insurance proceeds or condemnation
awards thern held by it upon certification to it by the
Mortgagee that such acceleration or exercise of the right to
apply such proceeds in reduction of the Obligations has
occurred. The “crigagee shall return to the Insurance Fund
Depcsitory any excess of insurance proceeds or condemnation
awards held by it cver the amount of indebtedness then due

and payable hereunder.

(g) Subject to the provisions of any applicable
Ground Lease and Prior Mortgage (as hereinafter defined), the
Mortgagee shall apply all insurance proceeds or condemnation
Awards (as hereinafter definea} as follows:

(i) first, to the paymert of any and all expenses
and fees (including reasonatie 2ttorneys’ fees and
expenses) incurred by the Mortgagee ir the collection of
such proceeds and all amounts incurxzrd by the Mortgagee
in connection therewith;

(ii) second, to the extent proceeds' remain after
the application pursuant te the preceding clduse (i) an
amount equal to the outstanding Obligations witsp respect
to the Credit Agreement and the Interest Rate Pratection
Agreements of the Mortgadgor to the Secured Creditors
shall be paid to the Agent (in the case of Obligations
with respect to the Credit Agreement) or the Interest
Rate Protection Creditors (in the case of the Interest
Rate Protection Agreements) for the application to the
Cbligations with respect to the Credit Agreement or the
Interest Rate Protection Agreements, as the case may be,
of, or guaranteed by, the Mortgagor, with each Bank
Creditor and each other Secured Creditor receiving an
amount equal to its outstanding Obligations with respect
to the Credit Agreement or Interest Rate Protection

fl.r--\r
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Agreements, as the case may be, or, if the proceeds are
insufficient to pay in full all such Obligations, its
Pro Rata Share of the amount remaining to be

distributed; and

(iii) third, if the Total Commitment and all
Letters of Credit are then terminated and no other
Obligation of the Mortgagor is outstanding and all
Interest Rate Protection Agreements have been
terminated, any surplus then remaining¢ shall be paid to
the Mortgagor, subject, however, to the rights of the
nolder of any then existing Lien of which the Mortgagee
bas actual notice (without investigation).

{(h) For purposes of this Mortgage, "Pro Rata
Share" shall. mean, wihen calculating a Secured Creditor’s
portion of any Adistribution or amount, the amount (expressed
as a percentagei-equal to a fraction the numerator of which
is the amount o©f ‘such Secured Creditor's Obligations with
respect to the Credic Agreement and Interest Rate Protection
Agreements and the _denominator of which is the then
outstanding amount of 211 Obligations with respect to the
Credit Agreement and Inu=r2st Rate Protection Agreements. For
purposes of determining the amount payable to each Secured
Creditor, the Mortgagee shall be entitled to request such
Secured Creditor to furnish 4t with written notice of the
amount of Obiigations then owed %fo it and shall be entitled
to rely upon the amounts stated therein in making such

distribution.

(1) If there shall have occurred and be continuing
an Event of Default, the Mortgagee shall have the right to
settle, adjust or compromise any claim under any policy of
insurance. In all other cases, the Mortgayor may settle,
adjust or compromise any claim.

(J) The foregoing agreements in this Sectiszn 1.07
as subject to the terms and provisions of the Prior Mortgage.

1.08 : ion; Waiver
Offset. (a) The Mortgagor agrees to indemnify, reimburse
and hold the Mortgagee, each other Secured Creditor and their
respective successors, assigns, employees, agents and
servants (heveinafter in this Section 1.08 referred to
individually as "Indemnitee," and collectively as "Indem-
nitees") harmless from any and all liabilities, obligations,
damages, injuries, penalties, claims, demands, actions,
suits, judgments and any and all costs, expenses or disburse-
ments (including reasonable attorneys’ fees and expenses)
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(for the purposes of this Section 1.08 the foregoing are
collectively called "expenses") of whatsoever kind and nature
imposed on, asserted against or incurred by any of the
Indemnitees in any way relating to or arising out of this
Mortgage, or any other document executed in connection here~
with or in any other way connected with the enforcement of
any of the terms of, or the preservation of any rights
hereunder, or in any way relating to or arising out of the
manufacture, ownership, ordering, purchase, delivery, con-
trol, acceptance, lease, financing, possession, operation,
conaition, sale, return or other disposition, or use of the
Property (including, without limitation, latent or other
defects, whether or not discoverable), any contract claim or,
to the swximum extent permitted under applicable law, the
violativncf the laws of any country, state or other govern-
mental body ¢r unit by Mortgagor, its Affiliates and third
parties other than Indemnitees, or any tort (including,
without limitation, claims arising or imposed under the
doctrine of strictiliability, or for or on account of injury
to or the death of 2uy Person (including any Indemnitee}, or
property damage); orovided that no Indemnitee shall be
indemnified pursuant tc this Section 1.08(a) for expenses to
the extent caused by - tile gross negligence or willful
misconduct of such Indemniitee. The Mortgagor agrees that
upon written notice by any Indemnitee of the assertion of
such a liability, obligation, riamage, injury, penalty, claim,
demand, action, suit or judgmernc, the Mortgagor shall have
the right to, and at the regquesc¢ of such Indemnitee shall,
assume full responsibility for th« defense thereof. Each
Indemnitee agrees teo use its best efiorte to promptly notify
the Mortgagor of any such assertion of (wh.ch such Indemnitee

has knowledge.,

(b) Without limiting the applicezuvicn of Section
1.08(a) hereof, the Mortgagor agrees to pay, or raimburse the
Mortgagee for, any and all fees, costs and expensss of what-
ever kind or nature incurred in connection with the creation,
preservation or protection of the Mortgagee’s Liens on, and
security interest in, the Property, including, without limi-
tation, all fees and taxes in connection with the recording
or filing of instruments and documents in public offices,
payment or discharge after reasonable notice to the Mortgagor
of its intent so to do of any taxes or Liens upon or in
respect cof the Property, premiums for insurance with respect
to the Property and all other fees, costs and expenses in
connection with protecting, maintaining or preserving the
Property and the Mortgagee’s interest therein, whether
through judicial proceedings or otherwise, or in defending or

)
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prosecuting any actions, suits or proceedings arising out of
or relating to the Property.

(c) Without limiting the application of Section
1.08(a) or (b) hereof, the Mortgagor agrees to pay, indemnify
and hold each Indemnitee harmless from and against any loss,
costs, damages and expenses which such Indemnitee may suffer,
expend or incur in consequence of or growing out of any mis-
representation by the Mortgagor in this Mortgage or in any
writing contemplated by or made or delivered pursuant to or
in <Connection with this Mortgage.

{d} If and to the extent that the obligations of
the Moriuugor under this Section 1,08 are unenforceable for
any reason, “he Mortgagor hereby agrees to make the maximum
contribution co the payment and satisfaction of such obliga-
tions which is permissible under applicable law.

(e} All sums payable by the Mortgagor hereunder
shall bz paid without counterclaim, set-off, or deduction and
without abatement, suspension, deferment, diminution or
reduction, and the orllcations and liabilities of the
Mortgagor hereunder shall in no way be released, discharged
or otherwise affected (excepc as expressly provided herein)
by reason of: (i) any damage or any condemnation of the
Property or any part therecf;  (ii) any restriction or
prevention of or interference witl any use of the Property or
any part thereof; (1ii) any title. defect or encumbrance or
any eviction from the Property or anz part thereof by title
paramount or otherwise; (iv) any bankruptcy, insolvency,
reorganization, compesition, adjustment, dissolution,
liquidation or other 1like proceeding (celating to the
Mortgagee, or the Mortgagor, or any action takan with respect
to this Mortgage by any agent or receiver of the Mortgagee;
{v]) any claim which the Mortgagor has or might liave against
the Mortgagee; (vi) any default or failure on the par: of the
Mortgagee to perform or comply with any of the terms liereof
or of any other Credit Documents; or (vii) any. cther
occurrence whatsoever, whether similar or dissimilar to cthe
foregoing, whether or not the Mortgagor shall have notice or
knowledge of any of the foregoing. The Mortgagor waives, to
the extent permitted by law, all rights now or hereafter
conferred by statute or otherwise to any abatement,
suspension, deferment, diminution or reduction of any of the

Obligations.

(£) Any amounts paid by any Indemnitee as to which
such Indemnitee has the right to reimbursement shall consti-
tute Obligations secured by the Property. The indemnity
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obligations of the Mortgagor contained in this Section 1.08
shall continue in full force and effect notwithstanding the
full payment of all the Notes issued under the Credit Agree-
ment, the termination of all Interest Rate Protection
Agreements and the payment of all other Obligations and
notwithstanding the discharge thereof.

1.09 1Impgsitions. (a) Subject to the provisions
of Section 1.20 hereof, the Mortgagor will pay or cause to be
paid prior to the date on which penalties would otherwise
attach thereto all real property taxes and assessments,
gensral and special, and all other taxes and assessments of
any kiad or nature whatsoever, which are assessed or imposed
upon anv _.of the Property, or arising in respect of the
operatici. nccupancy, use or possession thereof (all of which
taxes, assessments and other governmental or nongovernmental
charges of lilke or different nature are hereinafter referred
to as "Impositions"); provided, however, that if, by Law, any
such Imposition is vayable, or may at the option of the payer
be paid, in instzilments, the Mortgagor may pay the same
together with any accrued interest on the unpaid balance of
such Imposition in instizllments as the same may become due.

{b) If under The provisions of any Law now or
hereafter in effect there shall be assessed or 1mposed (i)
a tax or assessment on the Preparty in lieu of or in addition
to the Impositions payable by the Mortgagor pursuant to
subparagraph (a) of this Section 1.49, or (1i) a license fee,
tax or assessment 1mposed on the Mozrrtyagee and measured by or
based in whole or in part upon the arzunt of the outstanding
Obligations, then all such taxes, assersmznts or fees shall
be deemed to be included within the tecr "Impositions" as
defined in subparagraph (a)} of this Secticr 1.09, and the
Mortgagor shall pay and discharge or cause %o _be paid and
discharged the same as herein provided or shail weimburse or
otherwise compensate the Mortgagee for the paylent-thereof.

{(c) The Mortgagor covenants to furnish <6 the
Mortgagee, promptly following the Mortgagee’s rccuast,
official receipts of the appropriate taxing or other
authority, or other proof reasonably satisfactory to the
Mortgagee, evidencing the payment of Impositions.

(d) The Mortgagor will pay all taxes, charges,
filing, recording taxes, registration and recording fees,
excises and levies imposed in connection with the recording
of this Mortgage or imposed upon the Mortgagee by reason of
its ownership of this Mortgage, and shall pay any and all
stamp taxes and other taxes required to be paid on any of the
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Obligations. 1In the event the Mortgagor fails to make any
such payment within thirty (30) days after written notice
thereof from the Mortgagee, then the Mortgagee shall have the
right, but shall not be obligated to, pay the amount due and
the Mortgagor shall, on demand, reimburse the Mortgagee for
said amount. If the Mortgagor shall fail to reimburse any
amounts paid by the Mortgagee within five (5) Business Days
of the paymen* thereof, all such amcunts shall thereafter
bear interest at the default rate set forth in Section
1.09(e) of the Credit Agreement and shall constitute
Obligations hereunder and be secured hereby.

(e} The Mortgagor covenants to furnish to the
Mortgagze, within twenty (20) days after Mortgagor’s receipt
of a writien reqguest by Mortgagee, official receipts of the
appropriate’ taxing or other authority, or other proof
reasconably satisfactory to the Mortgagee, evidencing the
payment of the- applicable item described in subsection

1.09(d} hereinabuva,.

1.10 Utilities. Subject to Section 1.20 hereof,
the Mortgagor will pay when due all utility charges which are
incurred by the Mortgagor <cor the benefit of the Property or
which may become a charge or lien against the Property for
gas, electricity, steam, water or sewer services furnished to
the Property and all other -assessments or charges of a
similar nature, whether public or private, affecting the
Property whether or not such tax<s, assessments or charges

are liens thereon.

1.11  Actions Affecting ‘his. Property. The
Mortgagor will appear in and contest any zctjion or proceeding
brought by any third parties unrelated to Mortgagee purport-
ing to affect the security hereof or the riglita or powers of
the Mortgagee hereunder; and the Mortgagor will ‘vay all costs
and expenses incurred by the Mortgagor, including cost of
evidence of title and reasonable attorneys’ fees, in 2ny such
action or proceading. The Mortgagor shall give the licctgagee
prompt notice in writing of any such action or proceedirg.

1.12 Condempation. (a) Should the Property or
any part thereof or interest therein be taken or damaged by

reason of any public improvements or condemnation proceeding
or in any other similar manner ("Condemnation®), or should
the Mortgagor receive any notice thereof, the Mortgagor shall
give prompt written notice thereof to the Mortgagee.

(b) Subject to the provisions of any applicable
Ground Lease and Prior Mortgage, if the Mortgaged Property,

€Y,
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or any porticn thereof, shall be taken as a result of any
condemnation proceeding, the Mortgagor shall be entitled to
and shall receive the total of such portion of all awards
made that shall be allowed or allocated to the Mortgagor with
respect to all the right, title and interest of the Mortgagor
in and to the Mortgaged Property or the portion thereof
affected (herein called the "Award”) and the Mortgagor shall
have the option to take such action with respect to such
Award as provided in Section 1,07 with respect to insurance
proceeds, provided that the obligations of the Mortgagor to
perform the terms, covenants and conditions of this Mortgage,
if 7ny, affected by such taking shall continue unimpaired
until the actual vesting of title in such proceeding and the
actual receipt by the Mortgagee of the entire Award resulting
from such taking. Notwithstanding the foregoing, however,
subject tc the provisions of any applicable Ground Lease, if
any Event c¢r vefault shall occur and be continuing at the
time the Awari-is to be paid over to the Mortgagor, such
Award shall be puld over to the Mortgagee to be retained and
at the option of clie Mortgagee applied toward the payment of
the indebtedness seciired hereby or deposited with the
Insurance Fund Depositury specified in Section 1.07 above to
be uced, subject to the *erms and conditions of such Section,
for the repairs and resicsation required to be made by the
Mortgagor pursuant to subsection 1.07(c) hereof.

(c) Subject to the wrovisions of any applicable
Ground Lease and Prior Mortgage, if any Award payable to the
Mortgagor on account of a <takiny - for temporary use or
occupancy is made in a lump sum or ‘i3 payable other than in
equal monthly installments, the Mortgagei-shall pay over such
awvard to the Mortgagee promptly upcn receipt, and the
Mortgagee at its option may apply such Awarc to installments
of principal and interest and all other charaes secured by
this Mortgage as and when the same become due and payable;
provided, however, that any unapplied portion »f such Award
held by the Mortgagee when such taking ceases or ¢xpires, or
after the indebtedness secured by this Mortgage sniji. have
been paid in full, shall be paid to the Mortgagor,

(d) If the Mortgagor elects not to provide tne
Mortgagee with Additional Mortgaged Property or apply the
Award toward the payment of the indebtedness secured hereby
pursuant to subsection (b) above, then the Mortgagor shall be
obligated to promptly restore, replace, rebuild or alter any
Improvements or Equipment affected by a taking so as to
restore the Mortgaged Property to an economically viable
whole, all without regard to the adequacy of the proceeds of

Al
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an Award, if any, made to the Mortgageor pursuant to
Subsection (b) above,

(e} If there shall have occurred, and be continu~
ing, an Event of Default, the Mortgagee alone shall have the
right to settle, adjust or compromise any claim in connection
with a Condemnation of the Property. In all other cases, the
Mortgagee and the Mortgagor shall consult and cooperate with
each other and each shall be entitled to participate in all
meetings and negotiations with respect to the settlement of

such claim.

(f) The foregoing agreements in this Section 1,12
are <uhiect to the terms and provisions of the Prior

Mortgaga.

1,32 Additiopal Security. In the event the
Mortgagee at ‘any time holds additional security for any of
the Obligations, 'it may enforce, sell or otherwise realize
upon the same, at its option, either before or concurrently
herewith or after enforcing its remedies hereunder.

1.14 Succesnors and Assigns. This Mortgage ap-
plies to, inures to the benefit of and binds the parties
hereto, the Secured Creditors and their respective successors

and assigns.

1.15 Inspections. The ¥crtgagor hereby authorizes
the Mortqagee, its agents, represcriitives or workmen, upon
reasonable prior notice to Mortgagor, to visit and inspect
any of the Property or any portionfs) thereof, at such
reasonable times and intervals to such izasonable extent as

the Mortgagee may reasonably request.

1.16 Transfers. Except as otherwise permitted in
accordance with the terms of the Credit Agreementc, 9 part of
the Property or of any legal or beneficial interesc-in the
Property shall be sold, assigned, conveyed, < isased,
transferred or otherwise disposed of (whether voluntacily or
involuntarily, directly or indirectly, by sale of stock or
any interest in the Mortgagor, or by operation of law or

otherwise).

1.17 Secured by Liens. Except as otherwise

provided in the Credit Agreement, the Mortgagor shall not
create, incur or suffer to exist, or cause to be created,
incurred or suffered to exist, directly or indirectly Liens
(other than Permitted Liens and Permitted Encumbrances)

L Van,
oy
v, 7.
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against the Property or any part thereof or any rents or
income arising therefrom,

1.18 Environmenta)l Protection Matters. The Mort-
gagor shall comply with the provisions of the Credit Agree-
ment relating to environmental matters, including, but not
limited to, Sections 8.19 and 9.07 of the Credit Agreement,
which provisions are incorporated herein by reference.

1.19 i t v

Prorerty. If an Event of Default shall have occurred and be
coavinuing, the Mortgagee may pay or perform the Obligations
of Murtqagor hereunder after ten (10) Business Days’ notice
to Mortuzqor of its intent to perform any such Obligation, in
the mannsr and to such extent as it may deem necessary in its
sole discretion. In connection therewith, without limiting
its general (powers, the Mortgagee shall have and is hereby
given the right. but not the obligation: (a) to enter upon
and take possesiicd of the Property; (b} to make additions,
alterations, repairs-and improvements to the Property which
are reasonably necessary or proper to keep the Property in
good condition and repzir; (c) to appear and participate in
any action or proceedihg affecting or which may affect the
security hereof or the rignts or powers of the Mortgagee; (d)
to pay, purchase, contest or compromise any encumbrance,
claim, charge, lien or debt wrnich may affect the security of
this Mortgage or be prior or superior hereto; and (e) in
exercising such powers, to pay 2all necessary expenses,
including the reasonable fees and 2xpenses of counsel or
other necessary or desirable consuitants. The Mortgagor
shall, promptly after written demand -therefor by the
Mortgagee, pay or reimburse the Mortgagec {or all reasonable
costs and expenses incurred by the Mortgaoee  in connection
with the exercise by the Mortgagee of the furedoing rights,
including, without limitation, cost of evidence of title,
court costs, appraisal costs, surveys and  reasonable
attorneys’ fees. In the event this Mortgage is placed in the
hands of an attorney for the collection of any sum.sucured
hereby, the Mortgagor agrees to pay promptly after wcitten
demand all vreasonable costs of collection, incluaing
attorneys’ fees, incurred by the Mortgagee, either with or
without the institution of any action or proceeding, and in
addition to all costs, disbursements and allowances prcvided
by law. If the Mortgagor shall fail to reimburse any amounts
paid by the Mortgagee within five (5) Business Days after
notice of payment therecf to the Mortgagor, all such amounts
shall thereafter bear interest at the default rate set forth
in Section 1.09(e) of the C(redit Agreement and shall
constitute Obligations hereunder and be secured hereby.
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1.20 Permitted Coptests. Notwithstanding anything
to the contrary contained in this Mortgage, the Mortgagor at
its expense may contest (after prior written notice to the
Mortgagee 1f the contested amount is in excess of $250,000)
by appropriate legal, administrative or other proceedings
conducted in good faith and with due diligence, the amount or
validity or application, in whole or in part, of any
Imposition or lien therefor or any Law or the application of
cny instrument of record affecting the Property or any part
thereof or any claims of mechanics, materialmen, suppliers or
vendars and liens therefor, or any utility charges and liens
therelor, and may withhold payment of the same pending such
proceadings if permitted by Law; provided that (a) in the
case ¢f any Impositions or liens therefor or any claims of
mechanic¢s, . materialmen, suppliers or vendors and liens
therefor, such proceedings shall suspend the collection
therefor fron the Mortgagee and the Property, (bh) neither the
Property nor ‘any part thereof or interest therein will be
sold, forfeited or.-lest if the Mortgagor pays the amount or
satisfies the cordition being contested, and the Mortgagor
would have the oproruunity to do s0 in the event of the
Mortgagor‘s failure o prevail in the contest, (c) the
Mortgagee shall not, by virtue of such permitted contest, be
in any danger of any <uiminal 1liability, or any civil
liability for which the Mortgagor has not furnished security
as provided in clause (d) belsy, and neither the Property nor
any interest therein would be-subject to the imposition of
any lien which would have pricrity over the lien of this
Mortgage for which ths Mortgagor haa not furnished security
as provided in clause (d) below, and (d) the Mortgagor shall
have established on its books, in accordance with and to the
extent required under United States- yenerally accepted
accounting principles, a sufficient reserve to discharge such
Imposition or lien or claim or other securitiy as reasonably
requested by and reasonably satisfactory to the Mortgagee if
so required pursuant to clause (c) above or if tae failure to
comply with such Imposition or Law will result in 2 lien or
charge against the Property in excess of $100,00% ©r the
Mortgagee would be in danger of any civil liability.

1.21 cContinued Qccupancy. If at any time the then

existing use or occupancy of any part of the Property shall,
pursuant to any zoning or other law, ordinance or regulation,
be permitted only so long as such use or occupancy shall
continue, the Mortgagor will not cause or permit such use or
occupancy to be discontinued without giving ten (10} Business
Days’ prior written notice to the Mortgagee. The Mortgagor
shall promptly notify the Mortgagee of any proposed material
change in the zoning for the Property or any portion thereof
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or any other property with respect to which a change in
zoning weould materially affect the zoning of, or the
Mortgagor’s use and enjoyment of, the Property or any
material part thereof. During the continuance of an Event of
Default, the Mortgagee shall have the right to participate in
any judicial, administrative or other proceeding with respect
to or in any way affecting the Property (including, without
limitation, any proceeding relating to zoning or
environmental matters).

1.22 The Credit Adreement. This Mortgage is made

pursuant to the Credit Agreement, and this Mortgage is
subject  to all of the provisions of the Credit Agreement
includipry, without limitation, the provisions of the Credit
Agreement “entitling the Mortgagee, the Banks and/or the
Secured Credjtors to declare the respective indebtedness
secured hereby to be immediately due and payable, as the case
may be, all of which provisions are incorporated herein with
the same force and with like effect as if they were fully set
forth herein at lenccn and made a part hereof. In the event
of a conflict betwesn _any of the provisions of the Credit
Agreement and any of ‘toe provisions of this Mortgage, the
provisions of the Credi! 2greement shall control.

1.23 Brokers. Tlie Mortgagor represents and
warrants that it has not dealt 'with any broker in connection
with the Loans and that it knows of no other Person who is
entitled to a commission in conrection with obtaining the
Loans. The Mortgagor hereby agrees to indemnify, defend and
hold the Indemnitees harmless from-and a2gainst any and all
claims, liabilities, damages, demands, - costs, expenses
(including, without limitation, the costz and expenses of
defending or settling any such claims and al' attorneys’ fees
and disbursements) or causes of action arising out of a
breach of the representations, warranties oy agreements
contained in this. Section 1.23. The representations,
warranties and agreements contained in this Section 1.23
shall survive repayment of the Obligations and discharge of

this Mortgage.

1.24  Recordation of Mor!
Statements. Mortgagor will execute, acknowledge and deliver
any financing statements, continuation statements and other
instruments in addition or supplemental hereto, including,
without limitation, contracts, licenses and permits affecting
the Property, which may be necessary or reasonably requested
by Mortgagee from time to time in order to perfect and
maintain the validity and effectiveness of this Mortgage and
the lien and security thereof to Mortgagee and in such manner
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and places and within such times, in each case as is
commercially reasonable and as may be necessary or
appropriate to accomplish such purposes and to preserve and
protect the rights and remedies of Mortgagee. Mortgagor or
its agents will furnish reasonably satisfactory evidence of
every such recording, filing and registration to Mortgagee.
Mortgagor hereby appoints Mortgagee as its true and lawful
attorney-in-fact to file, with Mortgagor’s signature, or
without Mortgagor’s signature in the state and county where
the Property is located and any other jurisdiction in which
suck filing may lawfully and effectively be made without
Mortyagor’s signature, any and all Uniform Commercial Code
financing and continuation statements which Mortgagee may
reasonatL’ deem necessary or appropriate to file with respect
to this #artgage. Mortgagee shall exercise its rights as
attorney-in-ract under this Section 1.24 only after Mortgagee
has given Mortmagor ten (10) Business Days’ notice during
which Mortgagor has failed to take the action requested by

Mortgagee.

1.25  Atrer-Acquired Property Interests.  All
right, title and interesst of Mortgagor in and to all exten-
sions, improvements, betlsrments, renewals, substitutes and
replacements of, and all additions and appurtenances to, the
Property, hereafter acquired by, or released to, Mertgagor or
constructed, assembled or placed by Mortgagor on the Land,
and all conversions of the selurity constituted thereby,
immediately upon such acquisiticn _release, construction,
assembling, placement or conversion, as the case may be, and
in each such case, without any furtihcr mnrtgage, cohveyance,
assignment or other act by Mortgagor, shall become subject to
the lien of this Mortgage as fully and curpletely, and with
the same effect, as though now owned by Mortgagor and
specifically described in the granting clausé nereof, but at
all times Mortgagor shall execute and deliver to Mortgagee
all such other assurances, mortgages conveyances or
assignments thereof as Mortgagee may reasonably require for
the purpose of expressly and specifically subjecting tn2 same
to the lien of this Mortgage. Mortgagor hereby irrevocably
authorizes and appoints Mortgagee the agent and attorney=-in-
fact of Mortgagor to execute all such documents and
instruments on behalf of Mortgagor, which appointment shail
be deemed to be coupled with an interest, if Mortgagor fails
or refuses to do so within ten (10) Business Days after a
request therefor by Mortgagee.

1.26 Zoniny and Title Matters. Mortgagor will
not, without the prior written consent of Mortgagee, which
will not be unreasonably withheld so long as the Property is
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not adversely affected, (a} initiate, join in, consent to or
support any zoning reclassification of the Property, seek any
variance under existing zoning ordinances applicable to the
Property or use or permit the use of the Property in a manner
which would result in such use becoming a nonconforming use
under applicable zoning ordinances, (b) modify, amend or
supplement any of the Permitted Encumbrances in a manner that
has a material adverse effect on the Property, (c) impose any
restrictive covenant or encumbrance upon the Property which
has a material adverse effect on the Property, execute or
file eny subdivision plat affecting the Property or consent
to the annexation of the Property to any municipality, or (d)
permil or allow the Property to be used by the public or any
person in such manner which serves as the basis for a claim
of adversc¢ usage or possession or of any implied dedication

or easement Ly prescription.

1.27 Changes to Mortgage or Related Loan
Documents. If ‘to® Obligations or any part thereof are
extended or varied -or if any part of the security is
released, all persoas now or at any time hereafter liable
therefor, shall be Gaeld to assent to such extension,
variation or release, and their liability and the lien and
all provisions hereof shall continue in full force, the right
of recourse, if any, against all such persons being expressly
reserved by Mortgagee, notwithstanding such extension,
variation or release. Any perzoi or entity taking a junior
mortgage or other lien upon the Frroperty or any interest
therein, shall take said lien sukject to the rights of
Mortgagee to amend, modify, and supplement, restate and
consolidate this Mortgage and/or the other Credit Documents
and to impose additional fees and othei charges, and to
extend the maturity of said indebtedness . and to grant
partial releases of the lien of this Mortgass, in each and
every case without obtaining the consent of thiz holder of
such lien and without the lien of this Mortgage losing its
priority over the rights of any such junior lien.

1.28 The Prior Mortgage (a) This Mortgagz shall
be a first lien against the Mortgaged Property except co the
extent that portions thereof continue to be encumberea by
that certain Mortgage and Security Agreement from Service
Merchandise Company, Inc. to Sovran Bank/Central South as
Trustee and P, Williams as Co-Trustee dated June 28, 1990
(the "Prior Mortgage") and such other matters as to which the

Prior Mortgage is subject and subordinate.

(b) The Mortgagor covenants and agrees to (i) pay
or cause to be paid each installment of principal and

G
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interest due under each promissory note which is secured by
the Prior Mortgage not later than the date such installment
is due thereunder, irrespective of any notice or applicable
grace period under the Prior Mortgage which would allow the
Mortgagor to make an installment payment later than the due
date, (ii) promptly and faithfully observe, abide by,
discharge and perform all of the other covenants and
conditions contained in the Prior Mortgage which are required
to be observed or performed by the Mortgagor and (iii) do all
things necessary to preserve and Keep unimpaired its rights

ther=under.

{c) The Mortgagee acknowledges and agrees that its
right<¢ under this Mortgage are subject to the operation and
effect 'aof the Prior Mortgage and such other matters as to
which the Yrior Mortgage is subject and subordinate. If the
Mortgagor faijs to make any payment when due under the Prior
Mortgage, or.<inerwise default thereunder (such default being
deemed to include 2ny event under the Prior Mortgage which,
#ith notice of thz passage of time or both, would constitute
an "Event of Defaul:" as defined in the Prlor Mortgage), the
Mortgagee shall, as tre Mortgagor’s true and lawful attorney-
in-fact, have the righc, but shall not be obligated, to make
such payment directly to <he holder of the Prior Mortgage or
to otherwise cure such default, and all sums expended by
Mortgagee in order to make such payment or otherwise to cure
a default under the Prior Mortyzge (i) shall bear interest
from the date advanced until paid - at the Default Rate; (ii)
shall be immediately due and payukie by the Mortgagor to
Mortgagee; and (iii) shall be and lhecome a part of the
Okligations. Mortgagee agrees to notify the Mortgagor prior
to curing such default, but failure tc-plovide such notice
shall not affect Mortgagee’s right to c«ure sucn default.
Further, in curing such default, the Mortguo=e shall not be
obligated to make a prior demand that the Mertgasor cure such
default and any action on the part of the Mortgayee shall not
be deemed to relieve the Mortgagor from any obligation under
the Prior Mortgage. The right of the Mortgagee to taje such
action as it deems necessary shall exist even thovyh the
existence of such default or the nature thereof mzv  be
guestioned or denied by the Mortgagor or by any party on
behalf of the Mortgagor. The Mortgagor hereby expressly
grants to the Mortgagee, and agrees that the Mortgagee shall
have, the absolute and immediate right to enter upon the
Mortgaged Property to such extent and as often as Mortgagee
deems necessary or desirable in order to cure such default of
the Mortgagor. The curing by the Mortgagee of any default
under the Prior Mortgage shall not constitute a curing or
waiver of the Event of Default under this Mortgage which
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results from the Mortgagor being in breach of this subsection
(c), and Mortgagee shall remain entitled to exercise all of
the rights and remedies to which it is entitled by virtue of

such Event of Default.

{(d}) Any act or omission by the Mortgagor which,
with notice or the passage of time, or both, would constitute
a default under the Prior Mortgage shall constitute an Event
of Default hereunder.

(e) The Mortgagor shall notify the Mortgagee
prempily of (i) the occurrence of any default under the Prior
Mortgan= or of any event which, with the passage of time or
service aof notice, or both, would constitute a default
thereuridazr~and {(ii) the receipt by the Mortgagor of any
notice (writien or oral) from the holder or trustee under the
Prior Mortgzg: noting or claiming the occurrence of any
default by the Mortgagor under the Prior Mortgage.

{f) The rccurrence of any renewal, extension,
restructuring or refinancing of the indebtedness evidenced by
the notes secured by the Prior Mortgage, or any modification
of or amendment to suzh notes or to the Prior Mortgage
without the prior writcan consent of Mortgagee, shall
constitute an Event of Default hereunder and shall entitle
the Mortgagee to declare the Zrligations to be immediately
due and payable. No release o» forbearance of any of the
Mortgagor'’s obligations under tihz Prior Mortgage, whether
pursuant to the Prior Mortgage or otherwise, shall release
the Mortgagor from any of its -uplirations under this

Mortgage,

ARTICLE II.

SECURITY AGREEMENT

2.01 ti i est. The
Mortgagor, as debtor, hereby grants to the Mortgagee, as
secured party, a security interest in, and lien on, all of
the Mortgagor’s right, title and interest in and to the
following property whether now owned or hereafter acquired
(collectively, the "Secured Property"):

(a) All general intangibles, contract rights,
accounts and proceeds arising from all insurance
policies required to be maintained by the Mortgagor
hereunder;

L4
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(b} All preoceeds of any judgment, award or settle-
ment in any condemnation or eminent domain proceeding,
together with all general intangibles, contract rights
and accounts arising therefrom;

{c}) All of the Equipment which constitutes person-
al property and all other personal property described in
the granting clauses hereof and all replacements,
substitutes and additions thereto and any proceeds

therefrom;

(d) All service contracts now or hereafter in
effect relating to the operation of the Property;

(ej Any other agreements now or hereafter in
effect relating to the construction, repair, alteration
or leasing of the Improvements or operation of the
Property, including any distributions, damages and
amounts payable to the Mortgagor thereunder;

(f) All | amendments, supplements, additions,
substitutions, replacements and repewals to any of the

aforesaid agreemercs;

{g) All permits, consents and other governmental
approvals in connecticn with the construction of the
Irprovements or the operatlion of the Property, to the
extent any of the same mav e assigned, transferred,
pledged or subjected to a secuiity interest;

(h) All plans and specificatlions, studies, tests
or design materials relating to the design, con-
struction, repair, alteration or ( leasing of this
Property, to the extent any of the same¢ ray be assigned,
transferred, pledged or subjected to-a security

interest;

(i) All tangible personal property ¢f. the
Mortgagor, whether now owned or existing or herepafter
acquired or arising, in which the Mortgagor may havz an
interest and which is used or is intended to be used in
the construction, repair, alteration or leasing of the
Improvements or operation of the Property and which is
of a type which may be subjected to a security interest
under the Uniform Commercial Code;

(}) Proceeds of and any unearned premiums on any
insurance policies covering the Mortgaged Property or
any portion thereof (including any claims or demands of
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the Mortgagor with respect to the same) , which the
Mortgagor has or may hereafter acguire, and any and all
awards made for the taking by eminent domain or
condemnation, or by any proceeding or purchase in lieu
¢ therecf, of the whole or any part of the Property,
" including, without limitation, any awards resulting from
a change of grade of streets or for severance damage;

(k) Any fixture which constitutes a part of the
Property, and all replacements, substitutions and

additions thereto; and

{1} All cash and non-cash proceeds of the above-
meitioned itenms.

Tne security interest: and liens described in
clauses fa) tnrough (1) above also shall secure all of

the Obliga‘tions.

2.02 Rercesentations, Warranties and Covenants of

the Mortgageor. The Mortgagor hereby warrants, represents and
covenants as follows:

(a) The Mortgager’s interest in the Secured
Property is, and as to al. the Secured Property acquired
after the date hereof, will be, free from any lien,
security interest, encumbrance or claim thereon of any
kind whatsoever (other than Parmitted Encumbrances and
Permitted Liens). The Mortgagor will notify the
Mortgagee of, and will defeid the Secured Property
against, all claims and demands of 2ll persons at any
time claiming the Secured Properly or any interest
therein other than such interests- zs-  are permitted
herein, or in the Credit Agreement.

(b} The Secured Property is not used oxr bought for
personal, family or household purposes.

{(c) The Mortgagor maintains a place of business at
the address of the Mortgagor set forth on the first page
of this Mortgage and the Mortgagor will promptly notify
the Mortgagee in writing of any change in its place of

business.

(d) The Mortgagor shall cause all financing and
continuation statements and other instruments with
respect to the Secured Property at all times to be kept
recorded, filed or registered in such mannar and in such
places as may be required by law fully to evidence,
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perfect, secure and preserve the interests of the
Mortgagee in the Secured Property, and shall pay all
recording, filing or registration fees in connection
therewith. At the request of the Mortgagee, the
Mortgagor will join the Mortgagee in executing one or
more financing statements and renewals, continuation
statements and amendments thereof pursuant to the
Uniform Commercial Code in form reasonably satisfactory
to the Mortgagee, and will pay the cost of filing the
same in all public offices wherever filing is deemed by
the Mortgagee to be necessary or desirable. Without
limiting the foregoing, the Mortgagor hereby irrevocably
arpoints the Mortgagee its attorney-in-fact only after
Mortzagee has given Mortgagor ten (10) Business Days’
nocics during which Mortgagor has failed to take the
action reguested by Mortgagee, to execute, deliver and
file such instruments for or on behalf of the Mortgagor
upen the failure of the Mortgagor to do so within a
reasonable tire after demand, and the Mortgagor will pay
the cost of any-such filing.

(e) This Mbartgage constitutes a Security Agree-
ment, Fixture Filinrg and Financing Statement as those
terms are used in the Uniform Commercial Code.

2.03 Supvival of Security Agreemept. Notwith-
standing any release of any or-zil of the property included
in the Mortgaged Property which 1s-/d=emed "real property", or
any proceedings to foreclose this iortgage or its satis-
faction of record, the terms heresr shall survive as a
security agreement with respect to tne security interest
created hereby and referred to above uniil the repayment or
satisfaction in full of the Cbligations.

2.04 Election of Remedies. If &y Event of
Default occurs hereunder and is continuing, lortgagee,
pursuant to the appropriate provisions of the Yniform
Commercial Ccde, shall have an option to proceed witli r&spect
to both the real property included in the Mortgaged Property
and the Secured Property in accordance with its riqats,
powers and remedies with respect to such real property, in
which event the default provisions of the Uniform Commercial
Code shall not apply. The parties agree that if Mortgagee
shall elect to proceed with respect to the Secured Property
separately from such real property, Mortgagee shall have all
remedies available to a secured party under the Uniform
Commercial Code and ten (10) days’ notice of the sale shall
be reasonable notice. The reasonable expenses of retaking,
holding, preparing for sale, selling and the like incurred by

- - '
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Mortgagee shall include, but not be limited to, reasonable
attorneys’ fees and legal expenses incurred by Mortgagee.

2.05 Conflict with the Security Agreement.
Notwithstanding anything to the contrary contained herein, if
any provision of this Mortgage relating to the Collateral or
grant of the security interest 1is inconsistent with,
conflicts with, or is more onerous or broader than the
provisions of the Security Agreement, the terms of the
Security Agreement shall contrel.

2.06 IRPTA. The Mortgagor represents and warrants
that Co¢ the best of its knowledge there are no "facilities"
at, on_or under the Property, which are subject to reporting
under Sectjon 312 of the Federal Emergency Planning Community
Right-to-Kiow Act of 1986, and federal regulations
promulgated thereunder and there are no underground storage
tanks at, on or under the Property which require notification
under Section 90uZ of the Solid Waste Solid Disposal Act, as
now or hereafter amznded (42 U.S5.C. 6991) and the Responsible
Property Transfer Ast-of 1988 (Chapter 765 of the Illinois
complied Statutes, Seclion 90/1 et seq.) is not applicable to
the Mortgagor‘s borrowing of the indebtedness secured by this

Mortgage.

ARTICLE TII.
ASSIGNMENT OF LEASES, REN''S AND PROFJTS

3.01 Assignment. To further secure the Obliga-
t.ions, the Mortgagor hereby sells, assigns end transfers unto
the Mortgagee all of its right, title and iaverest in and to
all Leases (as hereinafter defined), and th2 Rents now due
and which may hereafter become due under or by virtue of any
lease, whether written or verbal, or any lettinyg ¢f, or of
any agreement for the use or occupancy of the Propeity or any
part thereof, which may have been heretofore or may oz here-
after made or agreed to or which may be made or agreed ra by
the Mortgagor or by the Mortgagee under the powers hatein
granted {collectively, the "Leases"), it being the intention
hereby to establish an absolute transfer and assignment of
all such Leases and agreements, and all the avails
thereunder, to the Mor“gagee and not merely the passing of a
security interest. The Mortgagor hereby irrevocably appoints
the Mortgagee its true and lawful attorney in its name, place
and stead (with or without taking possession of the Property
a» provided in Section 4.02(a) hereof) to rent, lease or let
all or any portion of the Property to any party or parties at

i
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such rental and upon such terms as the Mortgagee shall, in
its discretion, determine, and to collect all of said Rents
arising from or accruing at any time hereafter, and all now
due or that may hereafter become due under each and every of
the Leases and agreements, written or verbal, or other
tenancy existing, or which may hereafter exist on the
Property, with the same rights and powers and subject to the
same immunities, exoneration of liability and rights of
recourse and indemnity as the Mortgagee would have upon
taking possession pursuant to the provisions of Section
4.02ra) hereof. The Mpnrtgagor represents and agrees that
excapt with the prior written approval of the Mortgagee, no
Rent %a= been or will be paid by any person in possession of
any portion of the Property for more than one installment in
advance anri-that no payment of any of the Rents to accrue for
any portion zf the Property (other than a de minimis amount)
will be waivzd, released, reduced, discounted or otherwise
discharged or- 'compromised by the Mortgagor, except as may be
approved in writing by the HMortgagee. As Dbetween the
Mortgagor and the ‘Mortgagee, the Mortgagor waives any rights
of set~off against any person in posserssion of any portion of
the Property. The Moltijagor agrees that it will not assign
any of the Rents of (ha- Property to any other Person.
Nothing herein contained thall be construed as constituting
the Mortgagee a mortgagee c¢r trustee in possession in the
absence of the taking of actua) possession of the Property by
the Mortgagee pursuant to Section 4.02(a) hereof. 1In the
exercise of the powers herein graanted to the Mortgagee, no
liability shall be asserted oir  enforced against the
Mortgagee, all such liability beirnj expressly waived and
released by the Mortgagor. The Mortgajor further agrees to
assign and transfer to the Mortgagee ail specific future
leases upon all or any part of the Property 2and to execute
and deliver, at the request of the Mortgcyee, all such
further assurances and assignments in the Property as the
Mortgagee shall from time to time reasonably require.
Although it is the intention of the parties. that the
assignment contained in this Section 3.01 shall be a present
absolute assignment, it is expressly understood and ajreed,
anything herein contained to the contrary notwithstancing,
that the Mortgagee shall not exercise any of the rights or
powers conferred upon it by this Section 3.01 until an Event
of Default shall have occurred and be continuing under this

Mortgage.
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ARTICLE IV.

EVENTS OF DEFAULT AND REMEDIES

4.01 Events of Default. The occurrence of any of

the following specified events shall constitute an "Event of
Default" hereunder:

0000F203. WS -34- o
..

(a) An "Event of Default" under and as defined in
the Credit Agreement which is not an Event of Default
vnder Section 4.01(b), (c) or (d} below;

(b) The Mortgagor shall default in the payment
whzn Aue of any amounts owed by it hereunder to the
Mortgay~e or any other Person and such default shall
continue unremedied for a peried cf ten (10) or more
Business “vays after receipt of written demand for

payment thereof;

(c) Except ' as otherwise provided in Section
4.01(a) and (b), che Mortgagor shall default in the due
performance by it of any term, covenant or agreement
contained in this liortgage, and such default shall
continue unremedied folr a period of thirty (30) days
after written notice to th=s Mortgagor by the Mortgagee;
provided, however, that -if such default is not
susceptible of complete cure 'vithin such thirty (30) day
period and the Mortgagor has. commenced to cure within
such period, no Event of Default shall be deemed to have
occurred if the Mortgagor diligerctliy and continuously
prosecutes such cure to completion end (i) if in the
Mortgagee’s sole reasonable judgmert. such failure is
material, such cure is completed within rinety (90) days
after notice to the Mortgagor that the Mortgagee deems
such failure to be material or (ii) if such cure or a
partial cure is required by Law within a ciartain time
period, such cure or such partial cure is coipleted
within such time period or any period during whicp-the -
Mortgager in good faith contests such Law, and the
Mortgagor provides the Mortgagee with a bond, if
required by law or requested by the Mortgagee, or other
collateral in an amount sufficient to assure the cure
and to pay any damages resulting from the delay caused
by such contest, or (iii) {f in the Mortgagee’s
reasonable judgment such cure or a partial cure may be
required to be completed in a shorter period in order to
prevent imminent risk of material damage to property or
imminent risk of danger to health and safety as speci-
fied in a notice from the Mortgagee to the Mortgagor,
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solely that portion of such cure necessary to eliminate
such risks is completed within such shorter period; or

{d) An event of default shall have occurred under
any applicable Ground Lease or Prior Mortgage.

4.02 Remedjes Upon Default. If a Property Default

(as hereinafter defined) has occurred and is continuing under
this Mortgage, but no Event of Default under 4.01(a) above
has occurred and is continuing, then as its sole remedy
herevnder the Mortgagee may demand reduction of the Total
Comiitmant by the Mortgagor in an amount equal to the Release
Price for the Mortgaged Property pursuant to Section 3.03(h)
of the (redit Agreement and upon reduction of the Total
Commitmer’t -in the amount of such Release Price this Mortgage
shall be discharged and satisfied or assigned as provided in
Section 6.l4 /rtereof. As used herein, a "Property Default"
means an Event of Default described in Section 4.01(b} or (¢}
above with respect- to any Property. Except as otherwise
provided in the immediately preceding sentences, if an Event
of Default shall occur and be continuing, the Mortgagee may:

(a) either in person or by agent with or without
bringing any actior or proceeding, or by a receiver
appointed by a court ard vithout regard to the adequacy
of its security, with reazcnable advance written notice
to Mortgagor, enter upon and take possession of the
Property or any part thereol, in its own name or in the
name of the Mortgagor, and du ¢r cause to be done any
acts which it deems necessary ci desirable to preserve
the value of the Property or any . part thereof or
interest therein, or protect the security herecf and,
with or without taking possession of the-Property, make,
cancel or modify leases and sue for or orLnerwise collect
thie Rents thereof, including those past du¢ and unpaid,
and apply the same, less costs of operation and
collection, including reasonable attorney’s feez, to the
payment of the Obligations in accordance wich the
Security Agreement. The entering upon and teking
possession of the Property, the collection of such Lants
and the application thereof as aforesaid, shall not, by
itself, cure or waive any Event of Defavlt or notice of
default hereunder or invalidate any act done in responase
to such Event of Default or pursuant to such notice of
default and, notwithstanding the continuance in
possession of the Property or the collection, receipt
and application of Rents, the Mortgagee shall be
entitled to exercise every right provided for herein or
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in the Credit Agreement, or at law or in eguity upon the
occurrence of any Event of Default;

(b) commence and maintain one or more actions at
law or in eguity or by any other appropriate remedy (i)
to protect and enforce the Mortgagee’s rights, whether
for the specific performance of any covenant or agree-
ment herein contained (which covenants and agreements
the Mortgagor agrees shall be specifically enforceable
by injunctive or other appropriate equitable remedy},
(ii) to collect any sum then due hereunder, {iii) to aid
the execution of any power herein granted, or (iv) to
fcreclose this Mortgage, without prejudice to the right
o¢ the Mortgagee thereafter to pursue and enforce any
otrier appropriate remedy against the Mortgagor;

(c) » exercise any or all of the remedies available
to a secuied party under the Uniform Commercial Code;

(d) accelerate payment of and declare all
Obligations to be immediately due and payable; and

{e} exercise anv other right or remedy available
to the Mortgagee undsi the Credit Agreement, the other
Credit Documents or otherwise available at law or in

equity.

4.03 Right of Foreclogus2. If an Event of Default

shall occur and be continuing, the #ortgagee shall have the
right, at its option, to proceed a:-law or in equity to
foreclose this Mortgage with respect to ail or any portion of
the Property, any statute or rule of law.at any time existing
to the contrary notwithstanding. The Morigigee may, to the
extent permitted by law, adjourn from time cc time any sale
by it to be made under or by virtue of this Mortgage by
announcement 2t the time and place appointed for such sale or
for such adjourned sale or sales; and, except as otherwise
provided by an applicable provision of law, the Mortgucae may
make such sale at the time and place to which the same shall
be so adjourned. With respect to all components ol che
Mcrtgaged Property, except the Land and the Improvements, the
Mortgagee is hereby irrevocably appointed the true and lawful
attorney of the Mortgagor (coupled with an interest), during
the continuance of an Event of Default, in its name and
stead, to make all necessary conveyances, assignments,
transfers and deliveries of the Mortgaged Property, exclusive
of the Land and the Improvements, and for that purpose the
Mortgagee may execute all necessary instruments of
conveyance, assignment, transfer and delivery, and may
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substitute one or more persons with such power, the Mortgagor
hercby ratifying and confirming all that its said attorney cr
such substitute or substitutes shall lawfully do by virtue
hereof. Notwithstanding the foregoing, the Mortgagor, if so
requested by the Mortgagee, shall ratify and confirm any such
sale or sales by executing and delivering to the Mortgagee or
to such purchaser or purchasers all such instruments as may
be advisable, in the judgment of the Mortgagee, for such
purpose, and as may be designated in such request. To the
extent permitted by law, any such sale or sales made under or
by virtue of this Article IV shall operate to divest all the
estate, right, title, interest, ciaim and demand whatsoever,
whethsr at law or in eguity, of the Mortgagor in and to the
propertcies and rights sc sold, and shall be a perpetual bar
both at 1z and in equity against the Mortgagor and against
any and all persons claiming or who may claim the same, or
any part therzaf, from, through or under the Mortgagor. Upon
any sale made under or by virtue of this Article IV, the
Mortgagee may, to the extent permitted by law, bid for and
acquire the Mortgaged Property or any part thereof and in
lieu of paying cashi therefor may make settlement for the
purchase price by crzaiting upon the Obligations secured
hereby the net sales price after deducting therefrom the
expenses of the sale and tie cost of the action and any other
sums whizh the Mortgagee is avthorized to deduct by Law or

under this Mortgage.

4.04 Sale of Premises Tugsuant to Foreclosure. In
case of a sale pursuant to a foreclosure of this Mortgage,
the Mortgaged Property, whether real.  -personal or mixed, may
be sold for cash or credit as an entir<ty or in parcels, by
one sale or by several sales held at one time or at different
times, all as the Mortgagee, in its unrestricted discretion,
may elect, and the Mortgagor, for and on behalf nf itself and
all persons claiming by, through or under the Mortgagor,
waives any and all right to have the property and estates
comprising the Mortgaged Property marshalled upoi a2nv fore-
closure sale. Any such sale shall bind the Mortgagrr, shall
operate to divest all right, title and interest whatszever,
either at law or in equity, of the Mortgagor in and tc¢ the
property sold, and shall be a perpetual bar, both at law and
in equity, against the Mortgagor and its successors and
assigns, and against any and all persons claiming through or
under the Mortgagor. The proceeds of any sale made under or
by virtue of this Article IV, together with any other sums
which then may be held by the Mortgagee under this Mortgage,
whether under the provisions of this Article or otherwise,
shall be applied to the payment of the Obligations in
accordance with Section 7.4 of the Security Agreements.
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4.05 o] t gjver. If an Event of

Default shall have occurred and be continuing, the Mortgagee
as a matter of strict right and without notice to the
Mortgagor or anyone claiming under the Mortgagor, and without
regard to the adequacy or the then value of the Property or
the interest of the Mortgagor therein or the solvency of any
party bound for payment of the Obligations, shall have the
right to apply to any court having jurisdiction to appoint a
receiver or receivers of the Property, and the Mortgagor
hereby irrevocably consents to such appointment and waives
notice of any application therefor. Any such receiver or
receivers shall have all the usual rights, powers and duties
of receivers in like or similar cases and all the rights,
powers.end duties of the Mortgagee in case of entry as
provided. 4n subparagraph 4.02(a) hereof and shall continue as
such and exeircise all such powers until the date of confirma-
tion of sale of this Property unless such receivership is

sooner terminated,

4.06 Remezjes Not Exclusive. The Mortgagee shall

be entitled to enforce payment and performance of any Obliga-
tions secured hereby (and to exercise all rights and powers
under this Mortgage or cther agreement or any laws now or
hereafter in force, notwi:nstanding that some or all of the
said Obligations secured rerzby may now or hereafter be
otherwise secured, whether -ky mortgage, deed of trust,
security deed, pledge, lien,  assignment or otherwise,
Neither the acceptance of this Murijage nor its enforcement,
whether by court action or pursusit to the powers herein
contained, shall prejudice or in ‘any manner affect the
Mortgagee’s right to realize upon c¢r 'enforce any other
security now or hereafter held by the Mcortgagee, it being
agreed that the Mortgagee shall be entitled to enforce this
Mortgage and any other security now or hereaiter held by the
Mortgagee in such order and manner as it may in its absolute
discretion determine. No remedy herein conferrzd upon or
reserved to the Mortgagee is intended to be exclusive of any
other remedy herein or by law provided or permitted, kut each
shall be cumulative and shall be in addition to every other
remedy given hereunder or now or hereafter existing at 1avw or
in equity or by statute. Every power or remedy to which the
Mortgagee is entitled may be exercised, concurrently or
independently, from time to time and as often as may be
deemed expedient by the Mortgagee, and the Mortgagee may
pursue inconsistent remedies.

4.07 Wajv
Etc. Notwithstanding anything herein contained to the con:
trary, to the extent permitted by law, the Mortgagor: (a)
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hereby waives trial by jury; (b) will not (i} at any time
irsist upon, or plead, or in any manner whatever, claim or
take any benefit or advantage of any stay or extension or
moratorium law, homestead and all other exemptions from
execution or sale of the Property or any part thereof,
wherever enacted, now or at any time hereafter in force,
which may affect the covenants and terms of performance of
this Mortgage, nor (ii) claim, take or insist upoen any
benefit or advantage or any law now or hereafter in force
providing for the valuation or appraisal of the Property or
any vart thereof, prior to any sale or sales therecf which
may be made pursuant to any provision hereof, or pursuant to
the decree, judgment or order of any court of competent
jurisdiction; nor {iii) after any such sale or sales, claim
or exexcise any right under any statute heretofore or
hereafter enacted to redeem the Property so sold or any part
thereof; (c¢) vovenants not to hinder, delay or impede the
execution of ‘zny power herein granted or delegated to the
Mortgagee, but o suffer and permit the execution of every
power as though no'such law or laws had been made or enacted.
The Mortgagor, for (itself and all who may claim under it,
waives, to the extent that it lawfully may, all right to have
the Mortgaged Properi'y marshalled upon any foreclosure
hereof; and (d) acknowlerj;as that the transaction of which
this Mortgage is a part ip o transaction which does not
include either agricultural real estate (as defined in the
Tllinois Mortgage Foreclosure Law, Illinois Compiled Statutes
Chapter 735, Section 5/15~-1101 ef 82q., herein the "Act"), or
residential real estate (as define< in the Act).

4.08 Expepnses of Enforcement. In connection with

any action to enforce any remedy of the Mortgagee under this
Mortgage during the continuance of an Eveat of Default, the
Mortgagor agrees to pay all expenditures ard expenses which
may be paid or incurred by or on behalf of the Mortgagee
including, withcout limitation, reasonable attornevs’ fees,
receiver’s fees, appraiser’s fees, outlays for cdociumentary
and expert evidence, stenographer’s charges, pudlication
costs, and costs (which may be estimated as to items %9 be
expended after entry of the decree) of procuring all- such
abstracts of title, title searches and examinations, title
insurance policies and similar data and assurances with
respect to title and value as the Mortgagee nay deem reason-
ably necessary, and neither the Mortgagee nor any other
person shall be reguired to accept tender of any portion of
the indebtedness then secured hereby unless the same be
accompanied by a tender of all such expenses, costs and
commissions. All expenditures and expenses of the nature in
this Section 4.08 mentioned, and such expenses and fees as
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may be incurred in the protection of the Property and the
maintenance of the lien of this Mortgage, including the
reasonable fees of any attorney employed by the Mortgagee in
any litigation or proceeding, including appellate proceed-
ings, affecting this Mortgage or the Property (including,
without limitation, the occupancy thereof or any construction
work performed thereon), including probate and bankruptcy
proceedings, or in preparation for the commencement or
defense of any proceeding or threatened suit or proceeding
whether or net an action is actually commenced, shall be
immzqiately due and payable by the Mortgagor, with interest
therecn at the default rate set forth in Section 1.09(e) of
the Crecdit Agreement and shall be part of the indebtedness

secured. pv this Mortgage.

ARTICLE V.
ADDITIONAL COLLATERAL

5.01 Acdjtional Collateral. fa) Mortgagor
acknowledges and agreec that the Obligations are secured by
the Property and various-other collateral including, without
limitation, at the time of ‘execution of this Mortgage certain
personal property of Mortgagar and other parties described in
the Credit Documents. Mortgagecr specifically acknowledges
and agrees that the Property, in‘a:d of itself, if foreclosed
or realized upon would not be suf{izlent to satisfy the out-
standing amcunt of the Obligations. /Accordingly, Mortgagor
acknowledges that it 1s in Mortgagor’s crointemplation that the
other collateral pledged to secure tha OLligations may be
pursued by Mortgagee in separate proceedirqgs in the various
states and counties where such collateral nzy ve located and
additionally that Mortgagor and other pari:es liable for
payment of the Obligations will remain liobie for any
deficiency judgments in addition to any amounts Morcgagee may
realize on sales of other property or any other ¢clliateral
given as security for the Obligations. Specificallv, and
without limitation of the foregoing, it is agreed that i: is
the intent of the parties hereto that in the event ¢f a
foreclosure of this Mortgage, that the Indebtedness
evidencing the Obligations shall not be deemed merged into
any judgment of foreclosure, but shall rather remain

outstanding.

(b) Mortgagor acknowledges and agrees that the
Property and the property which may from time to time be
encumbered by the Mortgages are located in more than one
state and therefore Mortgagor waives and relinquishes any and
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all rights it may have, whether at law or equity, to require
Mortgagee to proceed to enforce or exercise any rights,
powers and remcdies it may have under the Security Documents,
the Credit Documents in any particular manner, in any
particular order, or in any particular State or other juris-
diction. Furthermore, Mortgagor acknowledges and agrees that
Mortgagee shall bhe allowed to enforce payment and performance
of the Obligations and to exercise all rights and powers
provided under this Mortgage, the other Security Documents,
the Credit Documents or any of them or under any provision of
law.. by one or more proceedings, whether contemporaneous,
consecitive or both in any one or more States in which the
securisty 1is lccated. Neither the acceptance of this
Mortgage, » or any other Security Document, any Credit
Document, acr its enforcement in one State, whether by court
action, powzr of sale, or otherwise, shall prejudice or in
any way limit or preclude enforcement of the Security
Documents or any- of them, through one or more additional
proceedings, in that state or in any other State,

(c) Mortyagor further agrees that any particular
proceeding, including, - without 1limitation, foreclosure
through court action (in-¢ state or federal court) or power
of sale, may be brought ap? prosecuted in the local or
federal courts of any one c¢r .more States as to all or any
part of the Property or the property encumbered by the

Mortgages, wherever located, witnsut regard to the fact that
any one or meore prior or contemporrreous proceedings have
been situated elsewhere with respect To the same or any other
part of the Property and the property  encumbered by the

Mortgages.

{d) Mortgagee may resort to any other security
held by Mortgagee for the payment of the Oblijacions in such
order and manner as Mortgagee may elect.

(e) Notwithstanding anything contained lifrcein to
the contrary, Mortgagee shall be under no duty to Mrrigagor
or others, including, without limitation, the holder ©tf any
junior, senior or subordinate mortgage on the Property o’ uny
part thereof or cn any other security held by Mortgagee, to
exercise or exhaust all or any of the rights, powers and
remedies available to Mortgagee.
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ARTICLE VI.

MISCELLANEOUS
6.01 Governing Law. This Mortgage shall be gov-

erned by and construed in accordance with the laws of the
State of Illinois, with respect to Mortgaged Property located
in Illinois. 1n the event that any provision or clause of
this Mortgage conflicts with applicable laws, such conflicts
shall not affect other provisions of this Mortgage which can
be ¢given effect without the conflicting provision, and to
thic end the provisions of this Mortgage are declared to be

severahle.

§.02 Limitation on Interest. It is the intent of

the Mortgaucr and the Mortgagee in the execution of this
Mortgage and all other instruments evidencing or securing the
Obligations —to contract in strict compliance with the
relevant usury (2+5. In furtherance thereof, the Meortgagee
and the Mortgagor stipulate and agree that none of the terms
and provisions contained in this Mortgage shall ever be
construed to create z rontract for the use, forbearance or
detention of money requirirng payment of interest at a rate in
excess of the maximum inlprest rate permitted to be charged
by relevant law. The Moitgagor stipulates, represents,
warrants, affirms, and agrees L{hat the loans secured by this
Mortgage are each a "business loan" within the meaning of
Sections 205/4(a) or (c) of Crzpter 815 of the Illinois

Complied Statutes, as amended.

6.03 Notices. Except as| otherwise expressly
provided herein, all notices and other rzrmmunications pro-
vided for hereunder shall be in writing fircluding tele-
graphic, telex, facsimile or cable commuiications) and
mailed, telegraphed, telexed, transmitted via' facsimile,
cabled or delivered: 1if to the Mortgagor, at 7150 Service
Merchandise Drive, Brentwood, Tennessee 37027, atczntion:
Treasurer, facsimile # (615) 660-3667; if to the Mcorigagee,
at 270 Park Avenue, New York, New York 10017, Attention:
William P. Rindfuss, facsimile # 212 270-1474, or at such
other address as shall be designated by such party in a
written notice to the other parties hereto. All such notices
and communications shall be effective as provided in Section
14.03 of the Credit Agreement.

6.04 Captions. The captions or headings at the
beginning of each Article and Section hereof are for the
convenience of the parties and are not a part of this Morte

gage.
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6.05 Wajver; Ame nt. (a} None of the terms
and conditions of this Mortgage may be changed, waived,
modified or varied in any manner whatscever except in
accordance with the terms of the Credit Agreement and the

Security Agreement.

(b) No delay on the part of the Mortgagee in
exercising any of its rights, remedies, powers and privileges
hereunder or partial or single exercise thereof, shall
constitute a waiver thereof. No notice to or demanrd on the
Mortgagor in any case shall entitle it to any other or
further notice or demand in similar or other circumstances or
consti’‘ute a waiver of any of the rights of the Mortgagee to
any otner) or further action in any circumstances without

notice or ~tomand.

6.96 QObligations Absolute. The obligations of the
Mortgagor hereunrzer shall remain in full force and effect
without regard o, and shall not be impaired by, (a) any
bankruptcy, insolveacy, reorganization, arrangement, re-
adjustment, compositien, liquidation or the like of the
Mortgagor; (b) any exorrise or non-exercise, or any waiver
of, any right, remedy, power or privilege under or in respect
of this Mortgage or any cther Credit Document; or (c) any
amendment to or medification of any Credit Document or any
security for any of the Obligations; whether or not the
Mortgagor shall have notice or kiiowledge of any of the fore-

going.

6.07 Further Agsurances.- Th2 Mortgagor, at its

own expense, will execute, acknowledge ‘and deliver all such
instruments and take all such action as rey, be necessary to
assure to the Mortgagee the interest ir” t‘he Mortgaged
Property herein described and the rights intended to be
provided to the Mortgagee herein.

6.08 Remedies Cumuylative. Each and every right,
power and remedy hereby specifically given to the MortJagee
shall be in addition to every other right, power and renedy
specifically given under this Mortgage or now or herea‘tar
existing at law or in equity, or by statute and each and
every right, power and remedy whether specifically herein
given or otherwise existing may be exercised from time to
time oi simultaneously and as often and in such order as may
be deemed expedient by the Mortgagee. All such rights,
powers and remedies shall be cumulative and the exercise or
the beginning of exercise of one shall not be deemed a waiver
of the right to exercise of any other or others. No delay or
omission of the Mortgagee in the exercise of any such right,
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power or remedy and no renewal or extension of any of the
Obligations shall impair any such right, power or remedy or
shall be construed to be a3 waiver of any default or Event of
Default or an acguiescence therein. In the event Mortgagee
shall seek to enforce its rights hereunder and shall be
entitled to judgment, then in such suit the Mortgagee may
recover reasonable expenses, including attorneys’ fees, and
the amounts thereof shall be included in such judgment.

6.09 Partjal Invalidity. If any of the provisions

¢f this Mortgage or the application thereof to any person,
pariy) or circumstances shall to any extent be invalid or
unenfurceable, the remainder of this Mortgage, or the
applicatjon of such provision or provisions to persons,
parties o) circumstances other than those as to whom or which
it is helil . invalid or unenforceable, shall not be affected
thereby, and every provision of this Mortgage shall be valid
and enforceab‘e to the fullest extent permitted by law.

6.10 priority. This Mortgage is intended to and
shall be valid and na‘re priority over all subseguent liens
and encumbrances, including statutory liens, excepting solely
taxes and assessments levied on the real estate and Permitted
Liens, to the extent of ¢! maximum amount secured hereby.

6.11 The Mortgagec as
(a) It is expressly understood and agreed that the rights

and obligations of the Mortgagei 4s holder of this Mortgage
and as collateral agent of the 'Secured C(Creditors and
otherwise under this Mortgage are only those expressly set
forth in this Mortgage and in the Crrait Agreement. The
Mortgagee shall act hereunder on the terms.and conditions set
forth herein and in the Credit Agreement.. All proceeds
received by the Mortgagee for application tu *ne Obligations
secured hereby shall be applied, except as othurvise provided
herein, as set forth in the Credit Agreement and the Security

Agreement,

(b} The Secured Creditors agree that this Mectgage
may be enforced only by the action of the Mortgagee ucning
upoii the instructions of the Reyuired Banks and that no cther
Secured Creditor shall have any right individually to seek to
enforce this Agreement or to realize upon the security to be
granted hereby, it being understood and agreed that such
rights and remedies may be exercised by the Mortgagee for the
benefit of the Secured Creditors only upon the terms of this
Mortgage and the Credit Agreement.
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6.12 Full Recourse. This Mortgage is made with

full recourse to the Mortgagor (including as to all assets of
the Mortgagor, including the Secured Property) and pursuant
to and upon the representations, warranties, covenants and
the agreements on the part of the Mortgagor contained herein,
in the other Financing Documents and cotherwise in writing in
connection herewith or therewith.

6.13 Acknowledgment of Recejipt. The Mortgagor

hereby acknowledges receipt of a true copy of this Mortgage.

6.14 Release. (a) After the Termination Date,
this Jdortgage shall be discharged and satisfied or assigned
at the Mortgagor’s option, by the Mortgagee at the expense of
the Mortgagzor upon its written request. Concurrently with
such satisfaction and discharge or assignment of this
Mortgage, tke Mortgagee, on written request and at the
expense of th< Mortgagor will execute and deliver such proper
instruments of re.case and satisfaction or assignment as may
reasonably be regvasted to evidence such release or
assignment and any such instrument when duly executed by the
Mortgagee and duly reccrded shall conclusively evidence the
release or assignment ©of -this Mortgage. As used in this
Mortgage, "Termination Daie" shall mean the earlier of (x)
the date upon which the Totul Commitment and all Letters of
Credit issued under the Creait Agreement are terminated, all
Interest Rate Protection Agrecusnnts are terminated and when
all Obligations have been pald in full, (y) the date of
receipt by the Mortgagee of the Net Zroceeds of the Mortgaged
Property as provided in Section 1.£7(¢c) hereof and (z) the
date of reduction by the Mortgagee of tlie Total Commitment in
an amount equal to the Release Price for the Mortgaged
Property as provided in Section 4.02 hereodi.

(b) The Mortgagee shall, at the reguest of the
Mortgagor, release (without recourse and without any
representation or warranty) the Mortgaged Prope.ty, or any
part thereof, provided that (x) either the sale cf all or
part of the Mortgaged Property is permitted under Fection
10.02 of the Credit Agreement or such release has ‘haen
approved in writing by the Required Banks and (y) the
proceeds of such sale of the Mortgaged Property or portion
thereof are applied as, and to the extent, required pursuant
to the Credit Agreement.

6.15 Time of the Essence. Time is of the essence

of this Mortgage.
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6.16 Additional Advancegs. This Mortgage is given

to secure the Mortgagor’s obligations under the Credit
Documents and the Interest Rate Protection Agreements to
which the Mortgagor is "party" and shall secure not only
obligations with respect to presently existing indebtedness
under the foregoing documents and agreements but also any and
all other indebtedness now owing or which may hereafter be
owing by the Mortgagor to the Secured Creditors, however
incurred, whether interest, discount or otherwise, and
whether the same shall be deferred, accrued or capitalized,
including future advances and readvances, pursuant tc the
Crzd)t Agreement made within six (6) years of the date of
this #ortgage, whether such advances are obligatory or to be
made at the option of the Banks, or otherwise, to the same
extent ar _if such future advances were made on the date of
the execuuvion of this Mortgage; provided, that the total
amount of 1rasbtedness that may be secured at any one time
will not exc:ced $525,000,000, plus interest thereon. The
lien of this Mcrvgage shall be valid as to all indebtedness
secured hereby, including future advances, from the time of
its filing for reccrd.in the recorder’s office of the county
in which the Propervy is located. This Mortgage is intended
to and shall be valia and have priority over all subsequent
liens and encumbrances, )2zluding statutory liens, excepting
solely taxes and assessments levied on the real estate, to
the extent of the maximum amopunt secured hereby.

6.17 Leagses. Any foreclosure of this Mortgage and
any other transfer of all or any gart of the Property in
extinguishment of all or any part of the Obligations may, at
Mortgagee’s option, be subject to any oc oll leases of all or
any part of the Property and the rights ~f tenants under such
leases. No failure to make any such terant a defendant in
any foreclosure proceedings or to foreclose or otherwise
terminate any such lease and the rights of any such tenant in
connection with any such foreclosure or transfer shall be, or
be asserted to be, a defense or hindrance to any such fore-
closure or transfer or to any proceedings seeking ceoilaction
of all or any part of the Obligations (including,  without
limitation, any deficiency remaining unpaid after completion
of any such foreclose or transfer).

6.18 Rules of Usage. The following rules of usage
shall apply to this Mortgage unless otherwise required by the

context:

(a) Singular words shall connote the plural as
well as the singular, and vice versa, as may be
appropriate.
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(b) Unless otherwise indicated, references in any
such document to appendices, articles, schedules,
sections or exhibits are references to appendices,
articles, schedules, sections or exhibits of such

document.

(c) The words "“herein", "“hereof" and "hereunder”
and words of similar import appearing in each such
document shall be construed to refer to such document as
a whole and not to any particular section, paragraph or
other subpart thereof unless expressly so stated.

(d) Any headings, subheadings or table of contents
used in any such document are sclely for convenience of
relerence and shall not constitute a part of such
docuveat nor shall they affect their meaning,
construction or effect.

(e) TFNeYerences to any person shall include such
person and its successors and permitted assigns.

(f) Each oz the parties to such documents and
their counsel have reviewed and revised, or requested
revisions to, such Jocuments, and the usual rule of
construction that any ambiguities are to be resolved
against the drafting party-shall be inappiicable in the
construction and interpretecion of such documents and
any amendments or exhibits %pareto,

(g) Unless an express — provision requires
otherwise, each reference to "thr rroperty" shall be
deemed a reference to "the Propecty or any part
thereof”", and each reference to "Morigaged Property”
shall be deemed a reference to "the Mcr*oaged Property
or any part thereof”.

6.19 Leasehold Mortgage Provisjons. If Exhibit A
includes a leasehold estate pursuant to a Ground Leuss, the
terms and conditions set forth in Exhibit B annexed ihsreto
and made a part hereof are incorporated into this Mortgagw by

reference.

6.20 No_ Property Manager’'s Lien. Any property
management agreement for or relating to all or any part of
the Property, whether now in effect or entered into
hereafter by the Mortgagor or on behalf of the Mortgagor,
shall contain a subordination provision whereby the property
manager forever and unconditionally subordinates to the lien
of this Mortgage and the Financing Documents any and all
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mechanic’s lien rights and claims that it or anyone claiming
through or under it may have at any time pursuant to any
statute or law, including, without limitation, TIllinois
Compiled Statutes, Chapter 770, Section 60/1. Such property
management agreement or a short form thereof, including such
subordination, shall, at the Mortgagee’s request, be recorded
with the office of the recorder of deeds for the county in
which the Property is located. The Mortgagor’s failure to
cause any of the foregoing to occur shall constitute a

default under this Mortgage.

6.21 ¢C iance wit inois Mortgage eclosy
Law.

(a) If any provision of this Mortgage is
inconsistent with any applicable provision of the Act
(as defirned above), the provisions of the Act shall take
precedencs of the provisions of this Mortgage, but shall
not invalidate or render unenforceable any other
provision of .Lhis Mortgage that can fairly be construed
in a manner corsistent with the Act.

(b) Without i:n any way limiting or restricting any
of Mortgagee’s righis ,-remedies, powers and authorities
under this Mortgage, and in addition to all of such
rights, remedies, powers. and authorities, the Mortgagee
shall also have and may ‘exorcise any and all rights,
remedies, powers and authoyic¢ies which the holder of a
mortgage is permitted to have or exercise under the
provisions of the Act, as the sume may be amended from
time to time, except as otherwisn expressly provided

herein.

(c) Without 1limiting the gererality of the
foregoing, all expenses incurred by Mortgagee, to the
extent reimbursable under Sections §/15-1510, 5/15~1512,
or any other provision of the Act, whethecr  ncurred
before or after any decree or judgment of fores.iusure,
and whether or not enumerated in any other provision of
this Mortgage, shall be added to the indebtedress
secured by this Mortgage and by the judgment- of
foreclosure.
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IN WITNESS WHEREOF, the Mortgagor has caused this
Mortgage to be duly executed and sealed as of the day and
year first above written.

MA[ SERVICE MERCHANDISE COMPANY, INC.,
a Tennessee corporation

T XWitness , —//

Name: WADE L, SMITH
Title: VIOE RRESIDENT

ACCEPTED

THE CHASE MANHATTAN BANK, as Collateral
and Administrative Agent

[
Dy LJ‘ ‘//-7
Yy ~Name:
M Willism P. Rundfuss
Witness Title: Vice F ident

ool

Witness V \
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STATE OF [%w J‘“’CJ
counry oF o Lok ; =

4 — L
1, Jﬁivf;f L [Aq;éétkf, a Notary Public, do hereby

certify that (i, /{106mw /7 Lirot{sff, personally known to me to
be the |} ¢ ﬁq}&iajnyof The ‘Chase Manhattan Bank, a New
York banking corporation, and personally known to me to be
the (4¢y trtalialenTof said banking corporation and
personally known to me to be the same person whose name is
subgriibed to the foregoing instrument, appeared before me
t?ds Zay in pgrsap and acknowledged that as such

reg frred aenT he signed and delivered the said
instrumsre, as | /¢t /ﬁuL«EEZ»dV of said corporation, and
caused the corporate seal of said corporation to be affixed
thereto, pursuvant to authority, given by the Board of
Directors of suid banking corporation, as his free and
voluntary act, ard as the free and voluntary act and deed
of said banking corporation, for the uses and purposes

therein set forth.

Given under my han<_and notarial seal, this :ZS/

day of May, 1997.
YA Y,

(SEAL) y "“Notary public

My Commission Funires:

RUBYV TLLLacy
Notary Pubhc, S1a1: o* Naw York
No §0.4769/c8
Quatifind in Westchester County
Commission Expires May 37, 1955
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STATE OF h... !wu )
} 58,

COUNTY OF ;&7 U< L )

I, (lg;gl 1oalal , a Notary Public, do hereby
certify that fied s Lo e il , personally known to me to
be the N/t {xdde T of Service Merchandise Company, Inc.,
a Tennessee corporation, and ,
personally known to me to be the of said
corporation, and personally known to me toc be the same
persris whose names are subscribed to the foregoing
ingtrumant, appeared before me this day in person and
severaliv acknowledged that as such __ usde | Swuth  and

. they signed and delivered the said
instrument as . and of said
corporation, ‘and caused the corporate seal of said
corporation to e affixed thereto, pursuant to authority,
given by the Board of Directors of said corporation, as
thelr free and voluntary act, and as the free and voluntary
act and deed of saiq <orporation, for the uses and purposes

therein set forth.
Given under my hand an4d notarial seal, this 884M

day of May, 1997.
20 1l

(SEAL] Notacy Public

My Commission Expires: %[ )T 9%
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EXHIBIT A
FARCEL 1
Lot 8 (except that part described as follows:

Seginning at the Northeast cerner of Lot 10, thence North 0 degrees 15 minutes
£0 seconds East con the East line ¢f Lot 10 extended North a distance cof 6.5
feet; thence North 89 degrees 44 minutes 10 seconds West a distance of 15.0 feet
to the West line of Lot 3; thence South 0 degrees 15 minutes 50 seconds West a
distance cf £.5 feet to the Norch line of Lot 10; thence Scuth 89 degrees 44
minutes 10 seconds East a distance of 15.0 feet tc¢ the point of beginning)

ARLSC

The South 9.5 tesc)of the Fast 18.25 feet of the West 33.0 feer of Lot 9; also
the South 1.00 foor of the East 241 feet of Lot §;

ALSO

That parc of Qutlot A desciibed as follows:

Commencing at the Most Southwesteily corner of Lot 9, thence South 89 degrees 44
minutes 10 seconds East in the Souriiline of Lot 9 a distance of 14,75 feet to
the point of beginning, thence contiriing South 89 degrees 44 minutes 10 seconds
East a distance of 3.25 feet to the West-line of Lot 8; thence South 0 degrees
1S minutes 50 seconds West a distance of 16R.5 feet; thence North 89 degrees 44
minutes 10 seconds West a distance of 3.25 fast; thence North ¢ degrees 15
minutes SO seconds East a distance of 168.5 fre. to the point of beginning,

all in The Landings Planned Unit Develcpment, beirc-a subdivision of part of the
Southwest Quarter of Section 19, Township 36 North, Fanve 15 East of the Third
Principal Meridian, in Cock County, Illineis.

PARCEL 2:

Perpetual, non-exclusive easements for the purpose of parking, -inorass and
egress, and common utility facilities as set forth in Declaratior of Reciprocal
Easements and Operating Covenants recorded August 16, 1985 as Documeat tlumber
85149087 and as created by Deed from Amalgamated Trust & Savings Bank, av
Trustee under Trust Agreement dated June 21, 1984 and known as Trust No- 1981,

to Service Merchandise Company, Inc., recorded October 15, 1285 as Document
Number 85235335 and as amended by First Amendment to said Declaration recorded
December 18, 1985 as Document Number 85329731 and &g further amended by Second
Amendment to said Declaration recorded March 11, 1988 as Document Number
88103519, over and across “Common Area" as such is defined and limited therein.

PARCEL 3: 5317'15?5:§"1{)

L N

Perpetual, non-exclusive easements for ingress and egrese and utility facilities
as set forth in Road and Utility Reciprocal Easement Agreement dated July 31,
1385 recorded August 16, 1985 as Document Number 85142084 and Amendment thereto
dated January 15, 1986 recorded September 30, 1986 as Document Number 86446672,
over that pertion of North Edga Road right of way as defined and limited
therein.
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EXHIBIT B

LEASEHO ORTG ROVISIONS

Notwithstanding anything contained herein to the
contrary, and in addition to any rights, privileges and
remedies granted to Mortgagee elsewhere in this Mortgage,
the liortgagee shall have, and the Mortgagor hereby grants
to thie Mortgagee for the benefit of the Secured Creditors,
any anri-all rights, privileges and remedies of the lease-
hold provided for in the Ground Lease (including without
limitatice ) any renewal rights and options to purchase
contained ir’ the Ground Lease) without the necessity of
particularly specifying any or all of such rights, privi-
leges and rewedies that are or could be granted to
leasehold mortgaocers pursuant to the Ground Lease,

The Mortguagor hereby represents, covenants and
agrees that:

(a) This Mortyige is lawfully executed and
delivered in conformity with the Ground Lease.

(b) The Mortgagor will pay when due the rents,
taxes and other sums and chaicves mentioned in and made
payable by the Mortgagor under he Ground Lease,

(¢) The Mortgagor will promdtiy, in all material
respects, perform and observe all uf the terms,
covenants and conditions required to bz performed and
observed by it under the Ground Lease, 7ithin the
periods (including any grace or cure periocds) provided
therein, and will do all things necessary tc preserve
and to keep unimpaired its rights under the Ground
Lease. 1In the event of the failure of the Mortyagor
to make any payment required to be made by the lzssee
pursuant to the provisions of the Ground Lease or (to
observe, abide by, discharge or perform, or cause to
be observed, kept, discharged or performed, any of the
terms, obligations, covenants, conditions, agreements,
indemnities, representations, warranties or
liabilities of the Ground Lease on the part of lessee
thereunder to be cbserved, kept, discharged and
perforned, the Mortgagor does hereby irrevocably
appoint and constitute the Mortgagee as its true and
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EXHIBIT B
Page 2

lawful attorney in fact, which appointment is coupled
with an interest, in its name, place and stead, to
take any and all actions deemed necessary or desirable
by the Mortgagee to perform and comply with all of the
obligations of the Mortgagor under the Ground Lease,
to do and take, but without any obligation so to do,
any action which the Mortgagee deems necessary or
desirable to prevent or cure any default by the
*ortgagor under the Ground Lease, to enter into and
upnn the Mortgaged Property or any part thereof to
such extent and as often as the Mortgagee, in its
reasunable discretion, deems necessary or desirable in
order. ¢ _prevent or cure any default of the Mortgagor
pursuan®. thereto, to the end that the rights of the
Mortgagei in and to the leasehold estate created by
the Ground Lzsse shall be kept unimpaired and free
from default; and all sums so expended by the
Mortgagee, witlh interest thereon at the rate set forth
in Section 1.09(¢) of the Credit Agreement in respect
of Revolving Loans tiut are maintained as Base Rate
Loans from the date ¢t each such expenditure, shall be
paid by the Mortgagor to vhe Mortgagee promptly upon
demand by the Mortgagee aric shall be added to the
indebtedness secured hereiy and the Mortgagee shall
have, in addition to any other remedy of the
Mortgagee, the same rights and remedies in the event
of non-payment of any such sum Ly the Mortgagor as in
the case of a default by the Mortcagur in the payment
of any sums due under the Credit Agrezment. The Mort-
gagor shall, within five (5) days after-written
request by the Mortgagee, execute and dciiver to the
Mortgagee, or to any person designated by %he
Mortgagee, such further instruments, agreemercs,
powers, assignments, conveyances or the like .as.may be
necessary to complete or perfect the interest, rights
or powers of the Mortgagee pursuant hereto.

(d) The Mortgagor will promptly (i) notify the
Mortgagee in writing of the receipt by it of any
notice of default from the lessor under the Ground
Lease; (ii) notify the Mortgagee in writing of the
receipt by it of any notice under the Ground Lease of
the termination of the Ground Lease; (iii) cause a
copy of each such notice received by the Mortgagor
from the lessor under the Ground Lease to be delivered

0000F203.%W51




UNOFFICIAL COPYs?7za4.

EXHIBIT B
Fage 3

to the Mortgagee; and (iv) cause a copy of any notice
of election or the exercise of any rights of option,
purchase or renewal under the Ground Lease sent by the
Mortgagor to the lessor under Ground Lease, to be

delivered to the Mortgagee,

(e) The Mortgagor will rnot, without the prior
written consent of the Mortgagee, terminate or
surrender or suffer or permit any termination or
svrrender of the Ground Lease {(other than expiration
by its terms after all options have been exercised as
regquired under this Mortgage), nor modify the Ground
Lease; if the modification shall materially impair the
Mortgagee’s security interest in the Mortgaged
Property or_the rights and remedies of the Mortgagee
under this Mrurigage.

(f) The lVortgagor will, within twenty {20) days
after written denand from the Mortgagee, use
reasonable efforts to obtain from the lessor under the
Ground Lease and deliver to the Mortgagee an estoppel
certificate in the formn provided for in the Ground

Lease.

(g) The Mortgagor wili furnish to the Mortgagee
upon demand, proof of payment o7 all items which are
required to be paid by the Mortgagrr pursuant to the
Ground Lease and a statement of any such payments
which the Mortgagor is contesting o arbitrating
pursuant to the terms of the Ground leusa,

(h) Except as otherwise provided in the Ground
Lease, the Mortgagor will not consent to the
subordination of the Ground Lease to any lien‘cq the
fee estate of the lessor under the Ground Leass.

(i) S50 long as any of the Obligations shall
remain outstanding, the Mortgagor shall not fail to
exercise any option or right to renew or extend the
ternm of the Ground Lease without the prior written
consent of the Mortgagee, which consent, if there
exists no Event of Default, shall not be unreasonably
withheld. The Mortgagor shall give Mortgagee simul-
taneous written notice of the exercise of any such
option or right to renew or extend, together with a
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copy of the instrument given to the lessor under the
Ground Lease exercising such option or right, and
thereafter, shall promptly deliver to the Mortgagee a
copy of any acknowledgment by such lesssar with respect
to the exercise of such option or right. If any such
option or right has not been exercised as aforesaid,
then, not more than three hundred sixty (360) and not
less than two hundred seventy (270) days before the
right of the Mortgagor to exercise any such option or
“jght, the Mortgagor shall give Mortgagee written
netice specifying (i) the date on which, (ii) the term
for which and (iii) the manner in which such option or
renewsi igs to be exercised. Within ten (10) business
days of ‘written demand by the Mortgagee, the Mortgagor
shall excrcise any such option or renewal which is
necessary to extend the term of the Ground Lease
beyond the outside maturity date set forth in the

Credit Agreement.
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copy of the instrument given to the lessor under the
Ground Lease exercising such option or right, and
thereafter, shall promptly deliver to the Mortgagee a
copy of any acknowledgment by such lessor with respect
to the exercise of such option or right. 1If any such
option or right has not heen exercised as aforesaid,
then, not more than three huadred sixty (360) and not
less than two hundred seventy (270) days before the
right of the Mortgagor to exercise any such option or
vight, the Mortgagor shall give Mortgagee written
notice specifying (i) the date on which, (ii) the term
for vhich and (iii) the manner in which such option or
reneva.. is to be exercised. Within ten (10) business
days o¢ written demand by the Mortgagee, the Mortgagor
shall exercise any such option or renewal which is
necessary tu extend the term of the Ground lLease
beyond the cviside maturity date set forth in the

Credit Agreemert,
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