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FHIES SECOND MORTGAGE, ASSIGNMENT OF LEASES AND RENTS
AND SECURITY AGREEMENT (the "Second Moptguge™), made as of September 30, 1997, by
EVANSTON NORTHSHORE HOTEL PARTNERS, L L C an Minos limited liability counpany,
having its princtpal place of business ¢/o SB Yen's Management Group, Ine | 920 Yark Road,
Hinsdale, [inois 60521 ("Mortgagor"), 1o CREDIT SUISSE FIRST BOSTON MORTGAGE
CAPITAL L.1.C, a Delaware limited liability company ("Mortgagee™), having an address at Bleven
Midison Avenue, New York, New York 10010

WITNESSETH

Ao seeure the payment of an indebtedness in the original principal sum ot Seven
Vhthien Six Hundzed Thousand and No/100 Dollars (87,600,000 00), lawful money of the United
States of America, 10 venaid with interest, and due on October 1, 2022, according to & certain
mortgage note of even date herewith made by Pacific Tai, LLC, an Hlinois limited liability
company (the "Chigago Borrower”) to Mortgagee (the mortgage note together with all
extensions, renewals or modiiicaions thereof being hereinafter collectively ealled the "Chicago
Note”, and the loan evidenced by the Chicago Note hereinafter being referred to as the “Chicago
Loan™) and all other sums due thercaivdier. under the other Chicago Lomn Documents (hereinafter
detined) and under the Chicago Note (sazd incebtedness and interest due under the Chicago Note
and all other sums due thereunder under the Tinicago Note and the other Chicago Loan
Documents being hereinafter collectively reterrad te as the " Chicage Debt™), Mortgagor has
mortuaged, given, granted, bargained, sold, alienatéd) enfeotted, conveyed, confirmed, warranted,
pledged, assigned, and hypothecated and by these presents does hereby deed, mortgage. give,
grant, bargain, sell, alien, enteotl, convey, confirm, warrast oledge, assign and hypothecate unto
Mortgagee, its successors and/or assigns, the real property deseribed in Exhibit A attached hereto
(the "Premises”) and the buildings, structures, fixtures, additions, erlargements, extensions,
meditications, repairs, replacements and improvements now or heréetior located thereon (the
“Improvements™),

TOGETHER WITH. all right, title, interest and estate of Mortganor now owned,
or hereatler acquired, in and to the following property, rights, interests and estites (the Premises,
the lmprovements and such property, rights, interests and estates hereinatter descnibed are
collectively referred to herein as the "Mortgaged Propenty’™)

GRANTING CLAUSE ONE

Alf casements, rights-of-way, strips and gores of fand, streets, ways, alleys,
pissiages, sewer rights, water, water courses, water rights and powers, air rights and development
rights, all rights to oil, gas, minerals, coal and other substances of any kind or character, and all
estates, rights, titles, interests, privileges, liberties, tenements, hereditaments and appurtenances of
any nature whatsoever, in any way belonging, refating or pertaining to the Premises and the
tmprovements and the reversion and reversions, remainder and remainders, and all land lying. in
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the bed of any street, road, highway, alley or avenue, opened, vacated or proposed, in front of or
adjoining the Premises, to the center line thereof and all the estates, rights, titles, interests, dower
and rights of dower, curtsey and rights of curtsey, property, possession, claim and demand
whatsoever, both at law and in equity, of Mortgagor cf, in and 10 the Premises and the
Improvements and every part and parce! thereof, with the appurtenances thereto,

GRANTING CLAUSE TWO

All machinery, furniture, furnishings, equipment, computer software and hardware,
fixtures (including, without limitation, all heating, air conditioning, plumbing, lighting,
commurications and elevator fixtures), inventory and articles of personal property and accessions
thereof and renewais, replacements thercof and substitutions therefor, if any (including, but not
limited to, beds. bureaus, chiffoniers, chests, chairs, desks, lamps, mirrors, bookcases, tables,
rugs, carpeting, arapns, draperies, curtains, shades, venetian blinds, screens, paintings, hangings,
pictures, divans, couches, luggage cans, luggage racks, stools, sofas, chinaware, linens, pillows,
blankets, glassware, foodcarts, cookware, dry cleaning facilities, dining room wagons, keys or
other entry systems, bars, bar fiviures, liquor and other drink dispensers, icemakers, radios,
television sets, intercom and pagirg equipment, electric and electronic equipment, dictating
equipment, private telephone sysieme, medical equipment, potted plants, heating, lighting and
plumbing fixtures, fire prevention and-exiinguishing apparatus, cooling and air-conditioning
systems, elevators, escalators, fittings, uinite, apparatus, stoves, ranges, refrigerators, laundry
machines, tools, machinery, engines, dynamos, mintors, boilers, incinerators, switchboards,
conduits, compressors, vacuum cieaning systeimns, Noor cleaning, waxing and polishing equipment,
call systems, brackets, electrical signs, bulbs, belis, ash and fuel, conveyors, cabinets, lockers,
shelving, spotlighting equipment, dishwashers, garbage risposals, washers and dryers), other
customary hotel equipment and other property of every xind.and nature, whether tangible or
intangible, whatsoever owned by Mortgagor, or in which Morigagor has or shall have an interest,
now or hereafter located upon the Premises and the Improvemcnts. or appurtenant thereto, and
usable in connection with the present or future operation and occtnircy. of the Premises and the
Improvements and all building equipment, materials and supplies of azsy naiure whatsoever owned
by Mortgagor, or in which Mortgagor has ot shall have an interest, now oy hereafter located upon
the Premises and the Improvements, or appurtenant thereto, or usable in contiect'on with the
present or future operation, enjoyment and occupancy of the Premises and the iripsovements
(hereinafter collectively referred to as the “Equipment”), including any leases of any oi'the
foregoing, any deposits existing at any time in connection with any of the foragoing, ard the
proceeds of any sale or transfer of the toregoing, and the right, title and interest of Mortgagor in
and to any of the Equipment that may be subject to any “security interests” as defined in the
Uniform Commercial Code, as adopted and enacted by the State or States where any of the
Mortgaged Property is located (the “Uniform Commercial Code™), superior in lien to the lien of
this Second Mortgage,
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GRANTING CLAUSE THREE

Awards or payments, including interest thereon, that may heretofore and hereafter
be made with respect to the Premises and the Improvements, whether from the exercise of the
right of eminent domain or condemnation (including, without limitation, any transfer made in lieu
of or in anticipation of the exercise of said rights), or for a change of grade, or for any other injury
to or decrease in the value of the Premises and Improvements,

GRANTING CLAUSE FOUR

All leases and other agreements or arrangements heretofore or hersafter entered
into atfecting the use, enjoyment or occupancy of, or the conduct of any activity upon or in, the
Premises ang th7 Improvements, including any extensions, renewals, modificaticns or amendments
thereof (the “L.guses”) and all rents, rent equivalents, moneys payable as damages or in lieu of rent
or rent equivalents, rovaities (including, without limitation, all oil and gas or other mineral
royalties and bonuses). ‘ncome, receivables, receipts, revenues, deposits (including, without
limitation, security, utility ¢nd other deposits), accounts, cash, issues, profits, charges for services
rendered, and ather consideratior-of whatever form or nature received by or paid to or for the
account of or benefit of Mortgagar or.its agents or employees from any and all sources arising
from or attributable to the Premises i< the Improvements including, without limitation, all
revenues and credit card receipts collecies from guest rooms, restaurants, bars, meeting rooms,
banquet rooms and recreational facilities, all recoivables, customer obligations, installment
payment obligations and other obligations now-existing or hereafter arising or created out of the
sale, lcase, sublease, license, concession or other grapt of the right of the use and occupancy of
preperty or rendering of services by Mortgagor or ary cperator or manager of the hotel or the
commercial space located in the Improvements or acquired from others (including, without
himitation, from the rental of any office space, retail space, gu<st rooms or other space, halls,
stores, and offices, and deposits securing reservations of such space), license, lease, sublease and
concession fees and rentals, health club membership fees, food and bzverage wholesale and retail
sales, service charges, vending machine sales and proceeds, if any, frori business interruption or
other loss of income insurance (the “Renis"), ivgether with all proceeds fram the sale or other
disposition of the Leases and the right to receive and apply the Rents to the payment of the
Chicago Debt;

GRANTING CLAUSE FIVE
All proceeds of and any unearned premiums on any insurance policies covering the
Mortgaged Property, including, without limitation, the right to receive and apply the proceeds of

any insurance, judgments, or settlements madz in lieu thereof, for damage to the Mortgaged
Property,

J DOCUMENTVWBCOO4EVANPERMNOMORT AL




UNOFFICIAL COPY




UNOFFICIAL COPY

GRANTING CLAUSE SIX

The right, in the name and on behalf of Mortgagor, to appear in and defend any
action or proceeding brought with respect to the Mortgaged Property and 1o commence any
action or proceeding to protect the interest of Mortgagee in the Mortgaged Property,

GRANTING CLAUSE SEVEN

All accounts, esciuws, documents, instruments, chattel paner. claims, deposits and
yeneral intangibles, as the foregoing terms are defined in the Uniform Commercial Code, and all
franchises; iranchise agreements, trade names, trademarks, symbols, service marks, books,
records, plarz, specifications, designs, drawings, permits, consents, licenses, management
agreements, cortract rights (including, without limitation, any contract with any architect or
engineer of witaeuv other provider of goods or services for or in connection with any
construction, repair, co-other work upon the Mortgaged Property), approvals, actions, refunds of
real estate taxes and assessrents (and any other governmental impositions related to the
Mortgaged Property), and cavses of action that now or hereafier relate to, are derived from or are
used in connection with the Mortgaged Property, or the use, operation, maintenance, occupancy
or enjoyment thereof or the conduct vf any business or activities thereon (hereinafter collectively
referred to as the " Intapgibles”); ana

GRANTING CLAUSE EIGHT

All proceeds, products, offspring,.rents and profits frem any of the foregoing,
including, without limitation, those from sale, exchaise, transfer, collection, loss, damage,
disposition, substitution or replacement ot any of the fores,oing.

TO HAVE AND TO HOLD the above granted an4 described Mortgaged Property
unto and to the use and benefit of Mortgagee, and its successors aivd assigns, forever,

PROVIDED, HOWEVER, these presents are upon the expiess condition that, if
Chicago Borrower shall well and truly pay to Mortgagee the Chicago Debt o< thie time and in the
manner provided in the Chicago Note and this Second Mortgage and shall well-vna truly abide by
and comply with each and every covenant and condition set forth herein, in the Chicago Note and
in the other Chicago Loan Documents (hereinafter defined) in a timely manner, these noesents and
the estate hereby granted shall cease, terminate and be void;

AND Mortgagor represents and warrants to and covenants and agrees with
Mortgagee as follows:
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PART I
GENERAL PROVISIONS

1. Payment of Debt and Incorporation of Covenants, Conditions and
Agreements  Mortgagor shall pay the Chicago Debt at the time and in the manner provided in
the Chicago Note and in this Second Mortgage. All the covenants, conditions and agreements
contained in (a) the Chicago Note and (b) all and any of the documents including the Chicago
Note and this Second Mortgage now or hereafter executed by Chicago Borrower and/or
Mortgagor and/or others and by or in favor of Mortgagee, which evidences, secures or guarantees
all or anyvartion of the payments due under the Chicago Note or otherwise is executed and/or
delivered ip-connection with the Chicago Note and this Second Mortgage (the “Chicago Loan
Doguments”s-sis-herehy made a part of this Second Mortgage to the same extent and with the
same force as if fu'ivset forth herein.

2, VZacranty of Title Mortgagor warrants that Mortgagor has good,
marketable and insurable titie .o-the Mortgaged Property and has the full power, authority and

right to execute, deliver and perform its obligations under this Second Mortgage and to deed,
encumber, mortgage, give, grant, bareain, sell, alienate, enfeoft, convey, confirm, pledge, assign
and hypothecate the same and that Mortgagor possesses an unencumbered fee estate in the
Premises and the Improvements and thai i owns the Mortgaged Property free and clear of all
licns, encumbrances and charges whatsoever sacspt for (i) the mortgage made by Mortgagor to
Mortgagee dated as of the date hereol which ic-a-first lien on the Premises securing an
indebtedness of Mortgagor in the original principai amount of Seven Million Six Hundred
Thousand and No/!00 Dollars ($7,600,000.00) (the "zirst. Mortgage"): and (ii) those exceptions
shown in the title insurance policy insuring the lien of this Second Mortgage. This Second
Mortgage is and will remain a valid and enforceable second ligii on and security interest in the
Mortgaged Property, subject only to said First Mortgage and szic exceptions. Mortgagor shall
torever warrant, defend and preserve such title and the validity ard priority of'the lien of this
Second Mortgage and shall forever warrant and defend the same to Moiigagee against the claims
of all persons whomsoever.

3. Insurance.

(a)  Mortgagor, at its sole cost and expense, for the mutuai berefit of
Mortgagor and Mortgagee, shall obtain and maintain during the eitire term of this Second
Mortgage (the “Term”) policies of insurance against loss or damage by fire, windstorm, lightning
and such other perils as are included in a standard “all-risk” cndorsement, and against loss or
damage by all other risks and hazards covered by a standard extended coverage insurance policy
including, without limitation, riot and civil commotion, vandulism, malicious mischicf, burglary
and theft. Such insurance shall be in an amount equal to the greatest of (i) the then full
replacement cost of the Improvements and Equipment, without deduction for physical
depreciation, (ii) the outstanding principal balance of the Chicago Loan, and (iit) such ameunt
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that the insurer would not deem Mortgagor a co-insurer under said policies. The policies of
insurance carried in accordance with this paragraph shall be paid annually in advance (except as
otherwise agreed to in writing by Mortgagee) and shall contain a “Replacement Cost
Endorsement” with a waiver of depreciation, and shall have a deductible no greater than the least
of (x) $25,000.00, (y) five percent (5%) of the tull replacement cost of the Improvements and (z)
five percent (5%) of the annual Net Operating Income (as hercinafter defined) of the Mortgaged
Property, unless so agreed by Mortgagee

(b)  Mortgagor, at its sole cost and expense, for the mutual benefit of
Mortgagor and Mortgagee, shall also obtain and maintain during the Term the tollowing policies
of insurance

()  Flood insurance i any part of' the Mortgaged Property is
located iz area identified by the Federal Emergency Management Agency as an arca
having specied Hizod hazards and in which flood insurance has been made available under
the National Flo4-insurance Program in an amount at least equal to the outstanding
principal amount of'chs Chicago Loan or the maximum limit of coverage available with
respect to the Improvemeres and Equipment under said Program, whichever is less

(i) " Comprehensive public liability insurance, including broad
form property damage, blanket coutractual and personal injuries (including death resulting
thercirom) coverages and containing ramimum limits per occurrence of $1,000,000 and
$2,000,000 in the aggregate for any pelicy.year. In addition, at least $15,000,000 excess
and/or umbrella liability insurance shall ba'cutained and maintained for any and all claims,
including all legal liability imposed upon Mor:go or and all court costs and attorneys’ fee
incurred in conriection with the ownership, operation and maintenance of the Mortgaged
Property.

(iii)  Reatal loss and/or business'iniezription insurance in an
amount equal to the greater of (A) estimated gross revenues foreighteen (18) months
from the operations of the Mortgaged Property or (B) the projectes operating expenses
(including debt service) for eightcen (18) months for the maintenance. an operation of the
Mortcaged Property. The amount of such insurance shail be increased rroritime to time
during the Term as and when new Leases and ranewal Leases are enterea fitoand the
Rents increase or the estimate of (or the actual) gross revenue, as may be applicable,
increases.

(iv)  Insurance against loss or damage from (A) leakage of
sprinkler systems and (B) explosion of steam bailers, air conditioning equipment, high
pressure piping, machinery and equipment, pressure vesscls or similar apparatus now or
hereatter installed in the Improvements (without exclusion for explosions), to the extent
that such items now or hercafter exist upon the Mortgaged Property, in an amount at least

)
i
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cqual to the outstanding principal amount of the Chicago Note or $2,000,000, whichever
ts less.

(v)  Worker's compensation insurance with respect to any
employees of Mortgagor, as required by any governmental authority or legal requirement.

(vi)  During any period of repair or restoration, builder's “all
risk™ insurance in an amount equal to not less than the full insurable vaiue of the
Mortgaged Property insuring against such risks (including, without limitation, fire and
extended coverage and collapse of the Improvements to agreed limits) as Mortgagee may
rzquest, in form and substance acceptable to Mortgagee.

(vii)  Ordinance or law coverage to compensate for the cost of
demelizico-and the increased cost of construction.

(viit)  Earthquake insurance, if available, with a limit of not less
than an amount aprioved by Mortgyagee.

(’x) * Such other insurance as may from time to time be
reasonably required by Moitgugee in order to protect its interests.

(c)  Allpolicies of insurance (the “Poligics”) required pursuant to this
paragraph: (i) shall be issued by companics approved by Mortgagee and licensed to do business
in the state where the Mortaaged Property is locsisd, with a claime paying ability rating of “AA"
or better by Standard & Poor’s Rating Services, a d1vision of the McGraw Hill Companies, Inc.
and/or a rating of “A.X" or better in the current Best'sinsurance Reporty; (it) shall name
Mortgagee and its successors and/or assigns as their interest may appear us the
beneficiary/mortgages, (i) shall contain a non-contributory xtandurd mortgagee clause and a
lender’s loss payable endorsement or their equivalents, naming o taagee as the person to which
all payments made by such insurance company shall be paid, (iv) shal’ sortain a waiver of
subrogation against Mortgagee, (v) shall be maintained throughout the T=im without cost to
Mortgagee; (vi) shall be assigned and the originals delivered to Mortgagee; /vii) shall contain such
provisions as Mortgagee deems reasonably necessary or desirable to protect its itgerest including,
without limitation, endorsements providing that neither Mortgagor, Mortgagee rio: any other
party shall be a co-insurer under said Policies and that Mortgagee shalil receive at leas:ihirty (30)
days prior written notice of any modification, reduction or cancellation; and (viii) shali be
satisfactory in form and substance to Mortgages and shall be approved by Mortgagee as to
amounts, form, risk coverage, deductibles, loss payces and insureds. Mortgager shall pay the
premiums for such Policics (the “[nsurance Premiums’™) as the same become due and payable and
shall furnish to Mortgagee evidence of the renewal of cach of the Policies with receipts for the
payment of the Insurance Premiums or other evidence of such payment reasonably satisfactory to
Mortgagee (provided, howevar, that Mortgagor is not required to furnish such evidence of
payment to Mortgagec in the event that such Insurance Premiums have been paid by Mortgagee
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pursuant to Section 5 hereot). If Mortgagor does not turnish such evidence and receipts at least
thirty (30) deys prior to the expiration of any expiring Policy, then Mortgagee may procure, but
shall not be obiigated to procure, such insurance and pay the Insurance Premiums therefor, and
Mortgagor agrees to reimburse Mortgagee for the cost of such Insurance Premiums promptly on
demand. Within thirty (30) days after request by Mortgagee, Mortgagor shall obtain such
increases in the amounts of coverage required hereunder as may be reasonably requested by
Mortgagee, taking into consideration changes in the valus of money over time, changes in liability
laws, changes in prudent customs and practices.

4o Casualty.

(n)  f the Mortgaged Property shall be damaged or destroyed, in whole

or in part, by-{iré-or other casualty (an “Insured Casualty™), Mortgagor shall give prompt notice

thereof to Mortgagee. Following the occurrence of an Insured Casualty, Mortgagor, regardless

of whether insurancé pinceeds are available, shall promptiy proceed to restore, repair, replace or

rebuild the same to ba £ at least equal value and of substantially the same character as priorto  ¢p

such damage or destruction, uli-to be effected in accordance with pplicable law. The expenses =1

incurred by Mortgagee in the adizatment and collection of insurance proceeds shall become part ai‘

of the Chicago Debt and be secured hereby and shall be reimbursed by Mortgagor to Mortgagee  (n

upon demand. N
n
op

(b)  Subject to the provisions of the First Mortgage, in case of' loss or
damages covered by any of the Policies, the icllzwing provisions shall apply:

(i)  Inthe event ofar Insured Casualty that does not exceed the
lesser of (a) $250,000.00 or (b) ten percent (10%) of the then outstanding principal
balance of the Chicago Note, Mortgagor may settle a:id-adjust any claim without the
consent of Mortgagee and agree with the insurance comeany or companies on the amount
to be paid upon the loss; provided that such adjustment i carried out in a competent and
timely manner. In such case, Morigagor is hereby authorized 7o collect and receipt for any
such insurance proceeds.

(i)  Inthe event an Insured Casualty shall exceed the lesser of
(a) $250,000.00 or (b) ten percent (10%) of the then outstanding principalulance of the
Chicago Note, then and in that event Mortgagee may settie and adjust any ciram without
the corsent of Mortgagor und agree with the insurance company or companies on the
amount to be paid on the loss and the proceeds of any such policy shall be due and payable
solely to Mortgagee and heid in escrow by Mortgagee in accordance with the terms of this
Second Mortgage.

(iii)  Inthe event of an Insured Casualty where the loss is in an
4 aggregate amount less than fifty percent (50%) of the original principal balance of the
v Chicago Note, and if, in the reasonable judgment of Mortgagee, the Mortgaged Property

v, ! ]
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can be restored within six (6) months and prior to the Anticipated Repayment Date (as
defined in the Chicago Note) to an economic unit not materially less valuable (including an
assessment of the impact of the termination of any Leases due to such Insured Casualty)
and not less useful than the same was prior to the Insured Casualty, and after such
restoration will adequately secure the outstanding balance of the Chicago Debt, then, if no
Event of Default (as hereinafter defined) shall have occurred and be then continuing, the
proceeds of insurance (after reimbursement of any expenses incurred by Mortgagee) shall
be applied to reimburse Mortgagor for the cost of restoring, repairing, replacing or
rebuilding the Mortgaged Property or part thereof subject to the Insured Casualty, in the
manner set forth below. Mortgagor hereby covenants and agrees to commence and
Jiigently to prosecute such restoring, repairing, replazing or rebuilding; provided always,
that Mortgagor shall pay all costs (and if required by Mortgagee, Mortgagor shall deposit
the toiathereof with Mortgagee in advance) of such restoring, repairing, replacing or
rebuilding in 2xcess of the net proceeds of insurance made available pursuant to the terms
kereof.

(iv)  Except a3 provided above, the proceeds of insurance
collected upon any Insured Casualty shall, at the option of Mortgagee in its sole
discretion, be applied to ti» rayment of the Chicago Debt or applied to reimburse
Mortgagor tor the cost of resioiing, repairing, replacing or rebuilding the Mortgaged
Property or part thereof subject 12 ihe Insured Casualty, in the manner set forth below.
Any such application to the Chicago Ieh: shall be without any prepayment consideration
except that if an Event of Default, or awn svent with notice and/or the passage of time
would constitute an Event of Detault, has cceurred, then the Mortgagor shall pay to
Mortgagee an additional amount equal to the Yickd Maintenance Premium (as defined in
the Chicago Loan Documents), if any, that wouid be-required under tke Chicago Loan
Documents if Defeasance Collateral (as defined in the Chicago Loan Documents) was to
be purchased by Mortgagor. Any such application to tiie4 hicago Debt shall be applied to
those payments of principal and interest last due under the Chicago Note but shall not
postpone or reduce any payments otherwise required pursuani /o the Chicago Note other
than such last due payments.

(v)  Inthe event Mortgagor is entitied to reimbar;ement out of
insurance proceeds held by Mortgagee, such proceeds shall be disbursed trori time to time
upon Mortgagee being furnished with (1) evidence satisfactory to it of the estinaied cost
of completion of the restoration, repair, replacement and rebuilding, (2) funds or, at
Mortgagee's option, assurances satisfactory to Mortgagee that such funds are available,
sufficient in addition to the proceeds of insurance to complete the proposed restoration,
repair, replacement and rebuilding, and (3) such architect’s certificates, waivers of lien,
contractor’s sworn statements, title insurance endorsements, bonds, plats of survey and
such other reasonable evidences of cost, payment and performance as Mortgagee may
reasonably require and approve. Mortgagee may, in any event, require that all plans and

specifications for such restoration, repair, replacement and rebuilding be submitted to and
i
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approved by Mortgagee prior to commencement of work. No payment made prior to the
final completion of the restoration, repair, replacerment and rebuilding shall exceed ninety
percent (90%) of the value of the work performed from time to time; tunds other than
proceeds of insurance shali be disbursed prior to disbursement of such proceeds; and at all
times, the undisbursed balance of such proceeds remaining in the hands of Mortgagee,
together with funds deposited for that purpose or irrevocably committed to the
satistaction of Mortgagee by or on behalf of Mortgagor for that purpose, shall be at least
sufficient in the reasonable judgment of Mortgagee to pay for the cost of completion of
the restoration, repair, replacement or rebuilding, tiee and clear of all liens or claims for
lien. Any surpius which may remain out of insurance proceeds held by Mortgagee after
rayment of such costs of restoration, repair, replacement or rebuilding shall be paid to any
party.-entitled thereto.

5, Payment of Tazes, Etc. Except during any period when such payments

are made under tie Fivst Mortgage, Mortgagor shall pay all taxes, assessments, water rates and
sewer rents, now or Lierenfter levied or assessed or imposed against the Mortgaged Property or
any part thereof (the “Taxzs") and all ground rents, mainienance charges, other impositions, and
other charges, including, witkout limitation, vault charges and license fees for the use of vaults,
chutes and similar arens adjoining the Premises, now or hercafter levied or assessed or imposed
agninst the Mortgaged Property or'any part thereof (the “Qther Charges”) as the same become
due and payable. Mortgagor will deliver o Mortgagee receipts for payment or other evidence
satisfactory to Mortgagee that the Taxes and. Other Charges have been so paid or are not then
delinquent no later than thirty (J0) days pricr to the date on which the Taxes and/or Other
Charges would otherwise be delinquent if not peia- Mortgagor shall not sutfer and shall promptly
cause to be paid and discharged any lien or charge-whiatsoever which may be or become a lien or
charge against the Mortgaged Property, and shall promptly pay for all utility services provided to
the Mortgaged Property. Mortgagor shall furnish to Mortgasa receipts for the payment of the
Taxes and the Other Charges prior to the date the same shal, becume delinquent (provided,
however, that Mortgagor is not required to furnish such receipts ior payment of Taxes in the
event that such Taxes have been paid for by Mortgagee pursuant 10 Saction 6 hereof).

6.  Tux and Insurance Impound Fund; Replacement ssrow Fund.

(a)  Except during any period when such payments arc héing made
under the First Mortgage, Mortgagor shall pay to Mortgagee on cach Payment Daic /4) one-
twelfth of the Taxes that Mortgagee estimates will be payable during the next ensuing twelve (12)
months in order to accurnulate with Morigagee sufficient funds to pay all such Taxes at least
thirty (30) days prior to their respective due dates, and (b) one-twelfth of the Insurance Premiums
that Mortgagee estimates will be payabie for the renewal of the coverage afforded by the Policies
upon the expiration thereof in order to accumulate with Mortgagee sufficient funds to pay all such
Insurance Premiums at least thirty (30) days prior to the expiration of the Policies (said amounts
in () and (b) above hereinafter called the "Tax and Insucance Impound Eupnd”). The Tax and
Insurance Impound Fund and the payments of interest or principal or both, shall be added
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together and shall be paid as an aggregate sum by Mortgagor to Montgagee. Mortgagee will
apply the Tax and Insurance Impound Fund to payments of Taxes and Insurance Premiums
required to be made by Mortgagor pursuant to Sestion 4 and Sgetion § hereof. In making any
payment relating to the Tax and Insurance Impound Fund, Mortgagee may do so according 1o any
bill, statement or estimate procured from the appropriate public office (with respect to Taxes) or
insurer or agent (with respect to Insurance Premiums), without inquiry into the accuracy of such
bill, statement or estimate or into the validity of any tax, assessment, sale, Jorfeiture, tax lien or
title or ciaim thercof 1 the smount of the Tax and Insurance Impound Fund shail exceed the
amounts due for Taxes and Insurance Premiums pursuant 10 Section 4 and Sgetion § hereof,
Mortgagee shall, in its sole discretion, return any excess to Mortgagor or credit such excess
aguinst fuiure payments to be made to the Tax and Insurance Impound Fund. In allocating such
excess, Mortgagee may deal with the person shown on the records of Mortgagee to be the owner
of the Mortgag~d Property. [f'at any time Mortgagee determines that the Tax and Insurance
Impound Fund ts07: or will not be sufficient to pay the items set forth in (a) and (b) above,
Mortgagee shall noiify Mortgagor of such determination and Mortgagor shall increase its monthly
payments to Mortgagee oy the amount that Mortgagee estimates is sufficient to make up the
deficiency at least thirty (3C) cavs prior to delinquency of the Taxes and/or expiration of the
Fulicies, as the case may be. Until expended or applied as above provided, any amounts in the
Tax and Insurance Impound Fund shall constitute additional security tor the Chicago Debt. The
Tax and Insurance Impound Fund sha', not constitute a trust fund and may be commingled with
other monies held by Mortgagee. Ne eairings or interest on the Tax and Insurance [mpound
Fund shall be payable to Mortgagor. [f Mortgagee so elects at any time, Mortgagor shall provide,
at Mortgagor’s expense, a tax service contract for the Term issued by a tax reporting agency
acceptable to Mortgagee. If Mortgagee does nct-so elect, Mortgagor shall reimburse Mortgagee
for the cost of making annual tax searches throughea! ihe Term.

(b)  Except during any period-when.such payments are made under the
First Mortgage, Mortgagor shall pay to Mortgagee commencing s October 11, 1997 and on the
eleventh (1 1th) day of each calendar month thereafter a sum cquii v five percent (5%) of the
gross revenue generated by the Mortgaged Property during the calénZar month occurnng two (2)
months prior to the required date of such deposit, in each case, which shalibe deposited with and
held by Mortgagee for replacement and repairs required to be made to the Morigaged Property
during the calendar year and for any other work approved by Mortgagee ("Rszirsement Escrow
Fund"). Mortgagee may in its reasonable discretion reassess its estimate of the aim it necessary
for the Replacement Escrow Fund from time to time and in its discretion, and may adiwst the
monthly amounts required to be deposited into the Replacement Escrow Fund by giving thirty
(307 davs notice to Mortgagor. Mortgagee shall make disbursements from the Replacement
Escrow Fund as requested by Mortgagor, and approved by Mortgagee in its sole discretion, no
more frequently than once in any thirty (30) day period of no less than $5,000.00 upon delivery by
Mortgagor of Mortgagee's standard form of draw request accompanied by copies of paid invoices
for the amounts requested and, if required by Mortgagee for requests in excess of $10,000.00,
lien waivers and releases from all parties furnishing materials and/or services in connection with
the requested payment. Mortgagee may require an inspection of the Mortgaged Property at
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Mortgagor's expense prior to making a monthly disbursement in order to verity completion of
replacements and repairs of items in excess of $10,000.00 for which reimbursement is sought.
The Replacement Escrow Fund shall be held i an interest bearing account in Mortgagee's name
at & financial institution selected by Mortgagee in its sole discretion.  All earnings or intercst on
the Replacement Escrow Fund shall be and become part of such Replacement Escrow Fund and
shall be disbursed as provided in this Section 6(b). Until expended or applied as above provided,
the Replacement Escrow Fund shali constitute additional security for the Chicago Debt. The
Replacement Escrow Fund shall not constitute a trust fund and may be commingled with other
monigs held by Mortgages.

(c)  Mortgagor hereby pledges to Mortgagee and grants 1o Mortgagee a
secuiity interest in any and all monies now or hereatter deposited in the Tax and Insurance
Impound Fund.and the Replacement Escrow Fund as additional security for the payment of the
Chicago Debt: Upzn the occurrence of an Event of Default, Mortgrgee may apply any sums then
present in the Tax apd nsurance impound Fuid and/or the Replacement Escrow Fund to the
payment of the Chicagn/Dzbt in any order in its sole discretion.

7. Conge:anation. Mortgagor shall promptly give Mortgagee written notice
of the actual or threatened comn encement of any condemnation or eminent domain proceeding (a
"Condemnation™) and shall deliver 1o Mortgagee copies of any and all papers served in connection
with such Condemnation. Following the cccurrence of a Condemnation, Mortgagor, regardiess
of whether an Award (hereinatter defined) is 2vailable, shall promptly proceed to restore, repair,
replace or rebuild the same to the extent practicable to be of at least equal value and of
substantially the same character as prior to such Condemnation, all to be effected in accordance
with applicable law.

()  Mortgagee is hereby irrevocablyappointed as Mortgagor's
attorney-in-tacs, coupled with an interest, with exclusive power.to collect, receive and retain any
award or payment (“Award") for any taking accomplished through « Condemnation (a “Taking")
and to make any compromise or settlement in connection with such Céndemnation, subject to the
provisions of this Second Mortgage. Notwithstanding any Taking by any ‘oublic or quasi-public
authority (including, without limitation, any transfer made in lieu of or in anticipution of such a
Taking), Chicago Borrower shall continue to pay the Chicago Debt at the timeurd in the manner
provided for in the Chicago Note, in this Second Mortgage and the other Chicago Loan
Documents and the Chicago Debt shall not be reduced unless and until any Award sia'ijave been
actually received and applied by Mortgagee to cxpenses of collecting the Award and to discharge
of the Chicago Debt. Mortgagee shall not be limited to the interest paid on the Award by the
condemning authority but shall be entitled to receive out of the Award interest at the rate or rates
provided in the Chicago Note. Mortgagor shall cause any Award that is payable to Mortgagor to
be paid directly to Mortgngee.

(b)  Inthe event of any Condemnation where the Award is in an
aggregate amount less than the lesser of (i) $250,000.00 or (ii) ten percent (10%) of the then
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outstanding original principal balance of the Chicago Note, and if, in the reasonable judgment of
Mortgagee, the Mortgaged Property can be restored within six (6) months and prior to the
Anticipated Repayment Date to an cconomic unit not less valuable (including an assessment of the
impact of the termination of any Lenses due to such Condemnation) and not less useful than the
same was prior to the Condemnation, and afler such restoration will adequately secure the
outstanding balance of the Chicago Debt, then, if no Event of Default shall have occurred and be
then continuing, the proceeds of the Award (aftar reimbursement of any expenses incurred by
Mortgagee) shall be applied to reimburse Mortgagor for the cost of restoring, repairing, replacing
or rebuilding the Mortgaged Propenty or part thereot subject to Condemnation, in the manner sct
forth below. Mortgagor hereby covenants and agrees to commence and diligently to prosecute
such restrring, repairing, replacing or rebuilding; provided always, that Mortgagor shall pay all
costs (and ifrequired by Mortgagee, Mortgagor shall deposit the total thereof with Mortgagee in
advance) of sugp-restoring, repairing, replacing or rebuilding in excess uf the Award made
available pursuazi *o the terms hereof.

(¢)-  Except as provided above, the Award coliected upon any
Condemnaticn shall, at the Option of Mortgagee in its sole discretion, be applied to the payment
of the Chicago Debt or applied to_reimburse Mortgagor for the cost of restoring, repairing,
replacing or rebuilding the Mortaged Property or part thercof subject to the Condemnation, in
the manner set forth below. Any such anplication to the Chicago Debt shall be without any
prepayment consideration except that i€ur Event of Default, or an event with notice and/or the
passage of time would constitute an Even. of 2afault, has occurred then the Mortgager shall pay
to Mortgagee an additional amount equal to the Yieid Maintenance Premium (as defined in the
Chicago Loan Documents), if any, that would ba-required under the Chicago Loan Documents if
Defeasance Collateral (as defined in the Chicago Lonia Documents) was to be purchased by
Mortgagor. Any such application to the Chicago Debt snull be applied to thosc payments of
principal and interest last due under the Chicago Note but sha!l-not postpone or reduce any
payments otherwise required pursuant to the Chicago Note cther<han such last due payments. If
the Mortgaged Property is sold, through foreclosure or otherwiss, urior to the receipt by
Mortgagee of such Award, Mortgagee shall have the right, whether oinot a deficiency judgment
on the Chicago Note shall be recoverable or shail have been sought, reen7ered or denied, to
receive all or a portion of said Award sufficient to pay the Chicago Debt,

(d)  Inthe event Mortgagor is entitled to reimburseme:it.out of the
Award received by Mortgagee, such proceeds shall be disbursed from time to time upzi
Mortgagee being furnished with (1) evidence satisfactory to it of the estimated cost of completion
of the restoration, repair, replacement and rebuilding resulting from such condemnation, (2) funds
or, at Mortgagee's option, assurances satisfactory to Mortgagee that such funds are available,
sufficient in addition to the proceeds of the Award to complete the proposed restoration, repair,
replacement and rebuilding, and (3) such architect’s certificates, waivers of lien, contractor’s
sworn statements, title insurance endorsements, bonds, plats of survey and such other evidences
of costs, payment and performance as Mortgagee may reasonably require and approve, and
Mortgagee may, in any event, require that all plans and specifications for such restoration, repair,
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replacement and rebuilding be submitted to and approved by Mortgagee prior to commencement
of work. No payment made prior to the final completion of the restoration, repair, replacement
and rebuilding shall exceed nincty percent (90%) of the value of the work performed from time to
time, funds other than proceeds of the Award shall be disbursed prior to disbursement of such
proceeds; and at all times, the undisbursed bulance of such proceeds remaining in hands of
Mortgagee, together with funds deposited for that purpose or irrevocably committed to the
satistaction of Mortgagee by or on behalf of Mortgagor for that purpose, shall be at least
sutficient in the reasonable judgment of Mortgagee to pay for the costs of completion of the
restoration, repair, replacement or rebuilding, free and cicar of all liens or claims for lien. Any
surplus which may remain out of the Award received by Mortgagee after payment of such costs of
restoratio, (cpair, replacement or rebuilding shall, in the sole and absolute discretion of
Mortgagee, U retained by Mortgagee and applied to payment of the Chicago Debt.

8 Leases and Rents.

{21~ Subject to the provisions of the First Mortgage, Mortgagor does
hereby absolutely and uncorditionally assign to Mortgagee, all of Mortgagor's right, title and
interest in ali current and future Lenses and Rents, it being intended by Mortgagor that this
assignment constitutes a present, absolute assignment and not an assigninent for additional
security only. Such assignment to Mo:taagee shall not be construed to bind Mortgagee (o the
performance of any of the covenants, cornditions or provisions contained in any such Lease or
otherwise impose any obligation upon Moitgegea. Mortgagor agrees to execute and deliver to
Mortgagee such additional instruments, in form and substance satistactory to Mortgagee, as may
hercafter be requested by Mortgagee to further evidénce and confirm such assignment.
Nevertheless, subject to the terms of this paragraph, 04ortgagee grants to Mortgagor a revocable
license to operate and manage the Mortgaged Property nnri to collect the Rents. Mortgagor shall
hold the Rents, or a portion thereof, sufficient to discharge all zurrent sums due on the Chicago
Debt, in trust for the benefit of Mortgagee for use in the paymient 51" such sums. Upon an Event
of Default, without the need for notice or demand, the license granizd to Mortgagor hercin shall
automatically be revoked, and Mortgagee shall immediately be entitiedd tc possession of all Rents,
whether or not Mortgagee enters upon or takes control of the Mortgaged ©roperty. Mortgagee is
hereby granted and assigned by Mortgagor the right, at its option, upon revoration of the license
granted herein, to enter upon the Mortgaged Property in person, by agent or by ¢z rt-appointed
receiver to collect the Rents. Any Rents collected after the revocation of the licenss may be
applied toward payment of the Chicago Debt in such priority and proportions as Mortgikee in its
sole discretion shall deem proper.

SSPSGLLE

(b)  Allleases shall be written on the standard form of lease which has
been approved by Mortgagee. No material changes may be made to the Mortgugee-approved
standard lease without the prior written consent of Mortgagee. All Leases shail provide that they
are subordinate to this Second Mortgage and that the tenant agrees to attorn to Mortgagee.
Unless otherwise approved by Mortgagee, each Lease shall contain a provision requiring the
continuous operations of tenant's business on the premises. None of the Leases shall contain any
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option to purchase, any right of first refusal to lease or purchuse, any right to terminate the lease
term (except in the event of the destruction of all or substantially all of the Mortgaged Property),
any non-disturbance or simifar recognition agreement or other similar provisions which adversely
affect the Mortgaged Property or which might adversely affect the rights of any holder of the
Chicago Loan without the prior written consent of Mortgagee. Each tenant shall conduct
business only in that portion of the Mortgaged Property covered by its lease. Upon request of
Mortgagee, Mortgagor shall furnish Mortgagee with executed copies of all Leases.

(¢)  Mortgagor shall not, without the prior consent of Mortgagee (i)
enter into any Lease of all or any part of the Mortgaged Property in excess of 5% of the total net
rentable zcew of the Mortgaged Property (a “Major Lense™), (i) cancel, terminate, abridge or
otherwise modity the terms of any Major Lease, or accept a surrender thereof, (iif) consent to any
assignment ol or-subletting under any Major Lease not in accordance with its terms, (iv) cancel,
terminate, abridge < otherwise modify any guaranty of any Major Lease or the terms thereof, (v)
accept prepayments ot 1istallments of Rents for a period of more than one (1) month in advance
or (vi) further assign the vwwnole or any part of the Leases or the Rents. In addition, Mortgagor
shall not (A) lease all or any purt-of the Mortgaged Property, (B) cancel, terminate, abridge or
otherwise modify the terms of anv.Lease, or accept 4 surrender thereof, (C) consent 10 any
assignment of or subletting undei any Lease not in accordance with its terms or (D) cancel,
terminate, abridge or otherwise mocify any guaranty of any Lease or the terms thereof unless such
actions are exercised for a commercialiy t-asonable purpose in arms-length transactions for
market rate terms.

(d)  Notwithstanding tiic provisions of Section 8(c), Mortgagor, as the
lessor thereunder, may enter into proposed lease renews’s and new leases without the prior
written consent of Mortgagee if such proposed Lease of extension: (i) is not for greater than or
cqual to 10,000 square feet of the net rentable area of the Marigaged Property, or greater than or
equal to five percent (5%) of the total net rentable area of the Moitgaged Property; (ii) shail have
an initial term of rot less than three (3) years or greater than ten (13) zears, (iii) shall provide for
rental rates comparable Lo existing local market rates and shall be an & is-length transaction,

(iv) shall not contain any options for renewal or expansion by the tenant thsieunder at rental rates
which are cither below comparable market levels or less than the rental rates paid by the tenant
during the initial lease term; (v) shall be to a tenant which is experienced, credivwortny and
reputable; (vi) shall provide that it is subordinate to this Second Mortgage and that % tenant
thereunder agrees to attorn to Mortgagee; and (vii) shall comply with the provisions of
subparagraph (b), above. Mortgagor may enter into a proposed lcase which does not satisfy all of
the conditions set forth in clauses (i) through (vii) immediately above, provided Mortgagee
consents in writing to such proposed lease, such consent not to be unreasonably withheld or
delayed. Mortgagor expressly understands that any and all proposed leases are included in the
definition of “L.ease” or “Leases” as such terms may be used throughout this Second Mortgage.

(¢)  Morigagor (i) shall observe and perform all the obligations imposed
upon the lessor under the Leases and shall not do or permit to be done anything to impair the
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value of the Leases as sceurity for the Chicago Debt; (ii) shall promptly send copies to Mortgagee
of al! notices of default which Mortgagor shall send or receive thercunder; (iii) shall enforce all the
terms, covenants and conditions contained in the Leases upon the part of the lessee thereunder to
be observed or performed, short of termination thereof: (iv) shall not collect any of the Rents
more than one (1) month in advance; (v) shall not execute any other assignment of the lessor’s
interest in the Leases or the Rents; (vi) shall deliver to Mortgagee, upon request, tenant estoppel
certificates from cach commercial tenant at the Mortgaged Property in form and substance
reasonably satistactory to Mongagee, provided that Mortgagor shali not be required to deliver
such certificates more frequently than two (2) times in any calendar year; and (vii) shall execute
and deliver at the request of Mortgagee all such further assurances, confirmations and
assignmeriz it connection with the Mortgaged Property as Mortgagee shall from time to time
require.

() All security deposits of tenants, whether held in cash or any other
form, shall not be cormmingled with any other funds of Mortgagor and, if cash, shall be deposited
by Mortgagor at such commercial or savings bank or banks, or otherwise held in compliance with
applicable law, as may be reasonably satisfactory to Mortgagee. Any bond or other instrument
which Mortgagor is permitted.<o hold in lieu of cash security deposits under any applicable legal
requirements shall be maintained in full force and effect in the full amount of such deposits unless
replaced by cash deposits as hereinabove described, shall be issued by an institution reasonably
satistactory to Mortgagee, shall, if perimicerd pursuant to any legal requirements, name Mortgagee
as payee or mortgagee thereunder (or at Miorteagee's option, be fully assignable to Mortgagee)
and shall, in all respects, comply with any applicaple legal requirements and otherwise be

reasonably satisfactory to Mongagee. Mortgagoer.skall, upon request, provide Mortgagee with
evidence reasonably satistactory to Mortgagee of Murigagor's compliance with the foregoing.
Followiny the occurrence and during the continuance ot any Event of Default, Mortgagor shall,
upon Mortgagee's request, if permitted by any applicable iegal requirements, turn over to
Mortgagee the security deposits (and any interest therctofore «arned thereon) with respect to all
or any portion of the Mortgaged Property, to be heid by Mortgag:e subject to the terms of the
Leases.

9. Maintenance and Usc of Mortgaged Property. Morigagor shall cause
the Mortgaged Property to be maintained in a good and safe condition and repeii The
Improvements and the Equipment shall iiot be removed, demolished or materiaily-aliered (except
for normal replacement of the Equipment) without the consent of Mortgagee. Mortgagur shall
prompily comply with all laws, orders and ordinances aftecting the Mortgaged Property, or the
use thereof. Mortgagor shall promptly repair, replace or rebuild any part of the Mortgaged
Property that is destroyed by any casualty, or becomes damaged, worn or dilapidated or that is
affected by any proceeding of the churacter referred to in Section 7 hereof and shall compiete and
pay for any structure at any time in the process of construction or repair on the Premises.
Mortgagor shall not initiate, join in, acquiesce in, or consent to any change in any private
restrictive covenant, zoning law or other public or private restriction, limiting or defining the uses
which may be made of the Mortgaged Property or any part thercof. If under applicable zoning

1
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provisions the use ot all or any portion of the Mortgaged Property is or shall become a
nonconforming use, Mortgagor will not cause or permit such nonconforming use to be
discontinued or abandoned without the express written consent of Mortgagee. Mortgagor shall
not (i) change the use of the Mortgaged Property, (ii) permit or suffer to occur any waste on or to
the Mortgaged Property or to any portion thereof or (iii) take any steps whatsoever to convert the
Mortgaged Property, or any portion thereof, to a condominium or cooperative form of
management. Mortgagor will not install or permit to be installed on the Premises any
underground storage tank.

10,  Transfer or Encumbrance of the Mortgaged Property.

(a)  Mortgagor acknowledges that Mortgagee has examined and relied
on the creditwo:thiness and experience of Mortgagor in owning and operating properties such a3
the Mortgaged Property in agreeing to make the Chicago Loan, and that Mortgagee will continue
to rely on Mortgagor ‘s vwnership of the Mortgaged Property ns a means of maintaining the vatue
of the Mortgaged Property as security for repayment of the Chicago Debt. Mortgagor
acknowlcdges that Mortgages fas a valid interest in maintaining the value of the Mortgaged
Property so as to ensure that, shcaid Chicago Borrower default in the repayment of the Chicago
Debt, Mortgagee can recover the Chicago Debt by a sale of the Mortgaged Property. Mortgagor
shall not, without the prior written corsent of Mortgagee, seil, convey, aliznate, morigage,
encumber, pledge or otherwise transfer tii Mortgaged Property or any part thereof, or permiit the
Mortgaged Property or any part thercof to be soid, conveyed, alienated, mortgaged, encumbered,
pledged or otherwise transterred.

(b)  Notwithstanding anything 0 the contrary contained in this Second
Mortguge, and subject to the provisions of the First Mort2age, Mortgagee will not unreasonably
withhold its consent to a conveyance of the entire Mortgagec Property by Mortgagor to a single
purpose entily (any such entity complying with the terms of this.¢'ause (b) is herein a "Premises
Transferee") compiying with the terms of this clause (b) and the terris of Section 12 hereof which
shall be indirectly and directly owned by persons and/or entities of' gocd ¢haracter and
experienced in owning premises similar to the Mortgaged Property (and Mortaagee receives
evidence therefor acceptable to Mortgagee) and otherwise acceptable te Mortgegee in its sole
discretion, provided, that Mortgagor shall, as & condition to such consent, satisfy tna Transfer
Conditions (as hereinafter defined). The term "Transfer Conditions” shall mean eacn and
everyone of the following: (a) the Premises Transferee shall assume the Mortgagor's obiigations
under this Second Mortgage, the First Mortgage, the First Mortgage Note, all contracts to which
Mortgagor is a party, and all documents executed and/or otherwise delivered in connection with
the First Mortgage, the First Mortgage Note (collectively, the "First Mortgage Loan Documents")
and related obligations of Mortgagor, in form and substance satisfactory to Mortgagee, which
assumption shall not act to rclease Mortgagor, (b) the Premises Transferee shall simultancously
with the purchase of the Premises purchase the Holiday Inn located at 1501 Sherman Avenue,
Chicago, lllinois (the "Chicago Property") and assume the obligations under the Chicago
Mortgage (as hereinafter defined), the Chicago Note, all contracts to which Chicago Borrower is

¥
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a party, and ail other Chicago Loan Documents and related obligations of Chicage Borrower, in
form and substance satisfisctory to Mortgagee which assumption shall not act to release the
Chicago Borrower, (c) Mortgagor shall provide to Mortgagee a true and complete copy of all
documentation effecting or otherwise related to the transfer, including, without limitation, the
organizational documents of the Premises Transteree and the direct and indirect partners,
members and principals (as applicabie) of the Premises Transferee, which documentation shal)
comply with the requirements of Segtion 12 hereof and otherwise be in form and substance
acceptable to Mortgagee, (d) there is no Event of Default or default at the time of such
conveyance, (¢) thete shall be no further direct or indirect transfer or conveyance of the
Mortgaged Property, (f) Mortgagor shall give sixty (60) days prior written notice of the proposed
conveyricn to Mortgagee, which notice shail specify the details of the proposed conveyance, the
antictpated cate of such conveyance, the name (and shareholders, partners or other indirect or
direct beneficial owners thereof, if applicable) and address of such Premises Transferee,

(g) Mortgagut ces-such Premises Transferee shall provide Mortgagee with any additional
information, materizis and assurances regarding such conveyance and/or the Premises Transferee
and the New Guaramo: £as hereinafler defined) as Mortgagee shall reasonably require, including,
without limitation, assignrients and assumptions of all contracts to which Mortgagor is a party
and consent thereto by the ciner narties to such contracts, financial statements, proof of
formation, good standing, authority and opinions of counsel as to such matters as Mortgagee shall
require, all satisfactory to Mortgages, (h) the New Guarantor shaii deliver to Martgagee executed
guaranties and indemnities in substanviai'~ the form of the guaranties and indemnities executed by
Guarantor (as hereinafter defined) in connectiun with the Chicago Loan, each in form and
substance satisfactory to Mortgagee, (i) Mortgrgor and the Premises Transferee shall provide
such amendments to this Second Mortgage and-«r< other Chicago Loan Documents, atfidavits,
estoppels, UCC-1 financing statements and title insu:carce endorsements as shall be reasonably
required by Mortgagee in order to assure Mortgagee tlic continuing benefit of the Chicago Loan
Documents, (j) Mortgagor shall deliver to Mortgagee an aftidavit and indemnification regarding
Internal Revenue Code Sections 1445 and 1701, (k) Mortgagorshall promptly pay, or cause to be
paid, all costs and expenses incurred by Mortgagee in respect of such transaction, including,
without limitation, reasonable legal fees and disbursements, title insui aice and search charges and
the other reasonable expenses, if any, incurred by Mortgagee in respect.of such conveyance and
any transfer or other similar taxes payable in respect of such conveyance, (I Morigagor shall pay
to Mortgagee an assumption fee equal to one percent (1%) of the then outstanding principal
amount of the Chicago Debt, and (m) the holder of the First Mortgage shall conszn: o such
transaction. The term "New Guarantor" shull mean direct or indirect principals of the; Premises
Transteree, each having a net worth, liquidity and financial condition acceptable to Mortgagee. In
addition to the foregoing conditions, Mortgagee shall have no obligation to consent to any such
conveyance unless the following conditions are satisfied: (x) Mortgagor shall deliver to
Mortgagee such assurances (including, without limitation, opinions of counsel) that Mortgaget:
shall require that the Premises Transferce will not and could not be the subject of a substantive
consolidation in any bankruptcy proceeding and (y) Mortgagee receives recommendations or
other evidence in writing from the Rating Agencies (as hereinafier defined) that such conveyance
will not resuit in a requalification, reduction or withdrawal of any rating assigned or to be
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assigned in connection with any Securitization (as hercinafter defined) of, or relative to, the
Chicago Loan. The term “Rating Agencies” as used herein shall mean each of Standard & Poor's
Ratings Group, a division of the McGraw-Hill Companies, Inc., Moody's Investors Service, Inc.,
DufY and Phelps Credit Rating Co. and Fitch Investors Service, L.P., or any other nationally-
recognized statistical rating agency which has been approved by Mortgagee. The term
"Securitization” as used herein shail mean the placing of the Chicago Loan, or a participation
interest therein, in a pool of loans, participation interests and/or notes secured by or dependent on
the cash tlow of mortgage loans, which will constitute security for a rated securities offering;

(¢) A sale, conveyance, alienation, morigage, encumbrance, pledge or
transfer.within the meaning of this Sgction \Q shall be deemed to include (i) an installment sales
agreement whearein Mortgagor agrees to sell the Mortgaged Property or any part thereof for a
price to be paid i installments; (i) an agreement by Mortgagor lcasing all or a substantial part of
the Mortgaged Froparty for other than actual occupancy by a space tenant thereunder or a sale,
assignment or other«ranster of, or the grant of a security interest in, Mortgagor's right, title and
interest in and to any Luases or any Rents; (iii) if Mortgagor, Guarantor (as hercinafter defined),
or any partner or member «f Martgagor or Guarantor is a corporation, the voluntary or
involuntary sale, conveyance, plesge, encumbrance or other transfer of such corporation’s stock
(or the stock of any corporation directly or indirectly controlling such corporation by operation of
law or otherwise) or the creation or issuance of new stock in one or a series of transactions by
which an aggregate of more than 10% ofcuch corporation's stock shall be vested in a party or
parties who are not now stockholders or any <hinge in the control of such corporation; (iv) if
Mortgagor, any Guarantor or any partner or imraver of Mortgagor or any Guarantor is a limited
or general partnership, joint venture or limited linoity company, the change, removal, resignation
or addition of a general partner, managing partner, jeint vanturer or the transter of any ownership
interest of any general partner, managing partner or joint venturer or the transfer, assignment,
encumbrance or pledge of any ownership interest of any gene:ai partner, managing partner or
joint venturer, (v) if Mortgagor or any Guarantor or any partricr or member of Mortgagor or any
Guarantor is a limited partnership, the voluntary or involuntary sule, <onveyance, transfer or
pledge of any limited partnership interests or the creation or issuance¢i ncw limited partnership
interests, by which an aggregate of more than 25% of such limited partnatsaip interests are held
by parties who are not currently limited partners; or (vi) if Mortgagor or any Guarantor or any
partner or member of Mortgagor or any Guarantor is a limited liability company, t»< voluntary or
involuntary sale, conveyance or transfer of a member's interest.

(d)  Notwithstanding the provisions of Section 10(¢), any Guarantcr
may pledge its economic interest as an equity owner of a member of Mortgagor (but not any right
to vote such pledged interests or to become a substituted shareholder, partner or member thereof)
(the "Pledged Interests"), in connection with a loan which is to be subordinate to the First
Mortgage Loan and the Chicago Loan (the "Subordinate Loan") subject to Mortgagee's
reasonable consent and provided that the holder of the First Mortgage consents thereto and
orovided further that:
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(i)  no detault or Event of Default has occurred and is
continuing under the Chicago Loan Documents;

(i) theidentity of the proposed pledgee (n "Subordinate
Lender") is reasonably satisfactory to Mortgagee;

(iii)  the aggregate amount of all Subordinate Loans shall not
exceed $1,500,000.00 and the other terms of the Subordinate Loan shall be satisfactory to
Mortgagee,

(iv)  Mortgagor shell deliver to Mortgagee a fully executed
original Subordination and Standstill Agreement entered into among Mortgagee and
Subordinate Lender (the "Subordination Agresment”), whereby the Subordinate Loan and
the rigits of the holder of the Subordinate Loan shall be subject and subordinate to the
lien and sccurity interest of this Second Mortgage and the payment of the indebtedness
secured hereby, The Subordination Agreement shall (1) be prepared by Mortgagee's
counsel, (it} be acccptable to Mortgagee in all respects, (iii) executed by the entity whose
interests are being pieaged, acknowledging that Mortgagor's pledge to Mortgagee is
superior to Mortgagor's pledge to Subordinate Lender and (iv) provide, among other
things, that (A) no paymen's shall be made with respect to the Subordinate Loan prior to
the indefeasible repayment in (ki &7 the Chicago Debt, except to the extent that funds are
disbursed to Mortgagor from the Borrawer Remainder Subaccount,” as set forth in a cash
management agreement by and betw=en the Chicago Borrower and the Mortgugee of even
date herewith (the "Chicago Cush Maosezment Agreement"), (B) the Subordinate Loan
shall be subject and subordinate to any furiterioan or loans made by Mortgagee to
Mortgagor and to any instruments sccuring sain¢, (C) the holder of the Subordinate Loan
may not exercise its remedies thereunder or undcr anv.document executed in respect
thereto until the Mortgagor's obligations under the Chicaro Loan Documents have been
satisfied in full, and (D) provide for such other provisions that Mortgagee typically
requires in similar subordination and standstill agreements. “Mortgagor understands and
agrees that the Subordination Agreement will in material and sigrificant ways "deeply”
subordinate and restrict the rights of the holder of the Subordinate Cticago Loan,

(v)  Mortgagor shall deliver to Mortgagee true‘and complete
copies of all loan documents evidencing or securing the Subordinate Loan; and

(vi)  Mortgagor shall deliver evidence in writing from the
applicable Rating Agencies to the etfect that the pledging of the Pledged Interests will not
result in a downgrading, withdrawal or qualification of the rating for any securities issued
in connection with a Securitization.
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(¢)  Mortgagee shall not be required to demonstrate any actual
impairment of its sccurity or any incressed risk of default hereunder in order to declare the
Chicago Debt immediately due and payable upon Mortgagor's sale, conveyance, alienation,
mortgage, encumbrance, pledge or transter of the Mortgaged Property or any indirect or direct
interest in Mortgagor in violation of the terms hereot without Mortgagee's consent. This
provision shall apply to every sale, conveyance, alienation, mortgage, encumbrance, pledge or
transfer of the Mortgaged Property or any indirect or direct interest in Borrower in violation of
the terms hereof regardless of whether voluntary or not, or whether or not Mortgagee has

consented to any previous such sale, conveyance, alienation, mortgage, encumbrance, pledge or
transter.

()  Mortgagee's consent to one sale, conveyance, alienation, morigage,

encumbrance, niedge or transfer of the Mortgaged Property or any indirect or direct interest in
Borrower in violnticn of the terms hereaf shall not be deemed to be a waiver of Mortgagee's right
to require such consers o any future occurrence of same. Any sale, conveyance, alienation,
mortgage, encumbrarse, pledge or transfer of the Mortgaged Property made in contravention of
this Section 10 shall be nuil =a void and of no force and eftect.

(8)  Morntgagor agrees to baur and shall pay or reimburse Mortgagee on
demand tor all reasonable expenses (irciuding, without limitation, reasonable attorneys’ fees and
disbursements, title search costs and titls wsurance endorsement premiums) incurred by
Mortgagee in connection with the review, approval and documentation of any such sale,
conveyance, alisnation, mortgage, encumbrance, pledge or transter.

1. Representations and Covengris Concerning Loan. Mortgagor

represents, warrants and covenants ag tollows:

(8)  The Chicago Note, this Second terigage and the other Chicago
Loan Documents are not subject to any right of rescission, set-off; sovsterclaim or defense,
including the defense of usury, nor would the operation of any of the terms of the Chicago Note,
this Second Mortgage or any of the other Chicago Loun Documents, or the exercise of any right
thereunder, render this Second Mortgage unenforceable, in whole or in part, or subject to any
right of rescission, set-oft, counterclaim or detense, including the defense of usury.

(b) Al certifications, permits, licenses and approvals, includiig,
without limitation, certificates of completion and occupancy permits required for the legal use,
occupancy and operation of the Mortgaged Property as a hotel (ccllectively, the "Licgnges"), have
been obtained and are in full force and eftect (including, without limitation, any applicable hiquor
license). The Mortgrgor shall keep and maintain all licenses necessary for the operation of the
Mortgaged Property as a hotel. The Mortgaged Property is free of material damage and is in
good repair, and therc is no proceeding pending for the total or partial condemnation of, or
atfecting, the Mortgaged Property.
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(c)  Allof the Improvements which were included in determining the
appraised value of the Mortgaged Property lie wholly within the boundaries and building
restriction lines of the Mortgaged Property, and no improvements on adjoining properties
encroach upon the Mortgaged Property, and no casements or other encumbrances upon the
Premises encroach upon any of the Improvements, so as to affect the value or marketability of the
Mortgaged Property except those which are insured against by title insurance. All of the
Improvements comply with all material requirements of any applicable zoning and subdivision
laws and ordinances.

(d)  The Mongaged Property is not subject to any Leases other than the
Leases dexcribed in the rent roll delivered to Mortgagee in connection with this Second
Mortgage. .:No.person has any possessory interest in the Mortgaged Property or right to o..cupy
the same excepeunder and pursuant to the provisions of the Leases  The current Leases are in full
force and cffect and ihere are no defaults thereunder by either party and there are no conditions
thai, with the passage otime or the giving of notice, or both, would constitute defaults
thereunder.

(&)  “Thesurvey of the Mortgaged Property delivered to Mortgagee in
connection with this Second Moi*aage, has been performed by a duly licensed surveyor or
registered professional engineer in tneturisdiction in which the Mortgaged Property ts situated, is
certified to the Mortgagee, its successois #nd assigns, and the title insurance company, and is in
accordance with the most current minimum stancards for title surveys as determined by the
American Land Title Association, with the signature and scal of a licensed engineer or surveyor
atfixed thereto, and does not fail to reflect any maiesial matter affecting the Morigaged Property
or the title thereto.

()  The Mortgaged Property is and-sial! at all times remain in
compliance with all statutes, ordinances, regulations and other governmental or quasi-
governmental requirements and private covenants now or hereafter telating to the ownership,
construction, use or operation of the Mortgaged Property.

(8)  There has not been and shall never be committzd by Mortgagor or
any other person in occupancy of or involved with the operation or use of the iviriizaged
Property anv act or omissi=n atfording the federal government or any state or local ysvernment
the right of forfeiture as against the Mortguged Property or any part thereof or any miciies paid in
performance of Mortgagor's obligations under any of the Chicago Loan Documents.

(h)  The Property Management Agreement, dated January 1, 1994
between Pacific Tai, Inc. (predecessor-in-interest to Mortgagor) and SB Yen's Management
Group, Inc. (“Manager”) (as assigned to Mortgagor, the “Management Agreement”), pursuant to
which Manager operates the Mortgaged Property as a hotel, is in full force and effect and there is
no default, breach or violation existing thereunder by any party thereto and no event has occurred

(other than payments due but not yet delinquent) that, with the passage of time or the giving of
|

J\DOCUMENTWBCOO44 EVANPERMIZNDMCRT AL)




UNOFFICIAL COPY

notice or both, would constitute a default, breach or violation by any party thereunder. The fee
due under the Management Agreement, and the terms and provisions of the Management
Agreement, are subordinate to this Second Mortgage and Manager shall attorn to Mortgagee.
Mortgagor shall not terminate, cancel, modify, renew or extend the Management Agreement, or
enter into any agreement relating to the management or operation of the Mortgaged Property with
Manager or any other party without the express written consent of Mortgagee, which consent
shall not be unreasonably withheld. [ at any time Mortgagee consents to the appointment of a
new manager, such new manager and Mortgagor shall, as a condition of' Mortgagee's consent,
execute a Consent and Agreement of Manager in the form then used by Mortgagee.

(i) The Best Western Franchise Agreement dated September 10, 1994
between Praifis Tai, Ing., as tranchisee, and Best Western International, Inc., as franchisor (as
assigned to Marigagor, the "Franchisor") (as assigned te Mortgagor, the "Franchise Agreement),
pursuant to whicn Martgagor has the right to operate the hotel located on the Mortgaged
Property under the name Best Western and under a hotel system (including a reservation system)
contralled by Franchisor, i3 in full force and effect and there is no default, breach or viclation
existing thereunder by any par.vihereto and no cvent has occurred (other than payments due but
not yet delinquent) that, with the zassage of time or the giving of notice, or both, would
constitute a default, breach or violatisn by any party thereunder.

G) Neither the vxecution and delivery of the Chicago L.oan
Documents, the Mortgagor's performance thereunder, the recordation of this Second Mortgage,
nor the exercise of any remedies by Mortgagee, i) adversely affect Mortgagor's rights under the
Franchise Agreement, the Management Agreement; or any of the Licenses.

(k) No financial advisors, brokece, underwriters, placement agents,
ageats or finders have been dealt with by the Mortgagor in coinestion with the Chicago Loan,
other than any such parties which have been paid in full in conniceion with the Chicago Loan on
or before the date hereof.

() There are no leases applicable to any portian of the Mortgaged
Property.

(m)  No portion of the Mortgaged Property is operated 56 4s 10 require
a liquor or any similar type of license, except such licenses as have been obtained by Morigagor.

12, §i Lntity/ y. Mortgagor represents, warrants

and covenants as follows:
(a)  Mortgagor does not own and will not own any nsset or property

other than (i) the Mortgaged Property, and (it) incidental personal property necessary for the
ewnership or operation of the Mortgaged Property.
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(b)  Mortgagor will not engage in any business other than the
ownership, management and operation of the Mortgaged Property and Mortgagor will conduct
and operate its business as presently conducted and operated.

(¢)  Mortgagor will not enter into any contract or agceement with any
affilinte of the Mortgagor, any constituent party of Mortgagor, any guarantor (a “Guatantor™) of
the Chicago Debt or any part thercof or any affilinte of any constituent party or Guarantor, except
upon terms and conditions that are intrinsically fair and substantially similar to those that would be
available on an arms-length basis with third parties other than any such party.

(d)  Except as set forth in the First Mortgage Loan Documents,
Mortgagor ias not incurred and will not incur any indebtedness, secured or unsecured, direct or
indirect, absoluts or contingent (including guaranteeing any obligation), other than (i) the Chicago
Debt, (i) unsecwead trade and operational debt incurred in the ordinary course of business with
trade crediters andg i emounts as are normal and reasonable under the circumstances, and
(iii) debt incurred in the Baancing of equipment and other personal property used on the Premises,

(e) Mortgagor has not made and will not make any loans or advances
to any third party (including any atfilinte or constituent party, any Guarantor or any affiliate of any
constituent party or Guarantor), ard shall not acquire obligations or securities of'its affiliates.

(h  Mortgagor is and wiil remain solvent and Mortgagor will pay its
debts and liabilities (including, as applicable, shored personnel and overhead expenses) from its
assets as the same shall become due.

(8)  Mortgagor has done or cavsed to be done and will do all things
necessary to observe organizationgl formalities and preserve s axistence, and Mortgagor will not,
nor will Mortgagor permit any constituent party or Guarantorto-amend, modify or otherwise
change the partnership certificate, partnership agreement, articles o incorporation and bylaws,
trust or other organizational Jocuments of Mortgagor or such constitient party or Guarantor
without the prior written consent of Mortgagee.

(h)  Mortgagor will maintain all of its books, records, Hinancial
statements and bank accounts separate from those of its affiliates and any constitvart party and
Mortgagor will file its own tax returns unless required otherwise by applicable law. -Mortgagor
shal! maintain its books, records, resolutions and agreements as official records.

(i)  Mortgagor will be, and at all times will hold itself out to the public
as, a legal eniity separate and distinct ivom any other entity (including any aftiliate of Mortgagor,
any constituent party of Mortgagor, any Guarantor or any affiliate of any constituent party or
Guarantor), shall correct any known misunderstanding regarding its status as a separate entity,
shall conduct business in its own name, shall not identify itself or any of its afliliates as a division
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or part of the other and shall maintain and utilize a separate telephone number and separate
stationery, invoices and checks.

() Mongagor will maintain adequate capital for the normal obligations
reasonably foreseeable in a business of its size and character and in light of its contemplated
business operations.

(k)  Neither Mortgagor nor any constituent party will seck the
dissolution, winding up, liquidation, consolidation or merger in whole or in part, of the
Mortgagor.

()  Mortgegor will not commingle the funds and other assets of
Mortgagor withthose of any affiliate or constituent party, any Guarantor, or any affiliate of any
constituent party =< Guarantor, or any other person.

(imy  Morigagor has and will maintain its assets in such a manner that it
will not be costly or ditficuit 1o segregate, ascertain or identify its individual assets from those of
any attiliate or constituent paity, 22y Guarantor, or any affiliate of any constituent panty or
Guarantor, or any other person,

(n)  Mortgagaur<toes not and will not hold itself out to be responsible
tor the debts or obligations of any other persan.

(0)  1f Mortgagor is 4 urited partnership or & limited liability company,
the general partner or managing member shall be & corparation whose sole asset is its interest in
Mortgagor and the general partner or munaging membes svill at all times comply, and will cause
Mortgagor to comply, with cach of the representations, warrziaties, and covenants contained in
this Section 12 as if such representation, warranty or covenani-wis made directly by such general
partner or managing member.

13, Estoppe] Certificat 19 Defiyy .

(a)  Afer request by Mortgagee, Mortgagor shall witkin:zen (10) days
furnish Mortgagee with a statement, duly acknowledged und certified, setting forthi £y the amount
of the original principal amount of the Chicago Note, (ii) the unpaid principal amount of:he
Chicago Note, (iii) the rate of interest of the Chicago Note, (iv) the date installments of interest
and/or principal were last paid, (v) any offsets or defenses to the payment of the Chicago Debt, if
any, (vi) that the Chicago Note, this Second Mortgage and the other Chicago Loan Documents
are valid, legal and binding obligaiions and have not been modified or if modified, giving
particulars of such modification; and (vii) reaffirming all representations and warrantics of
Mortgagor set forth herein and in the other Chicago Loan Documents as of the date requested by
Mortgagee or, to the extent of any changes to any such representations and warranties, so stating
such changes.

i
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(b)  Mongagor shall deliver to Mortgagee upon request, tenant estoppel
certiticates from cach commercial tenant at the Mortgaged Property in form and substance
reasonably satistactory to Mortgagee provided that Mortgagor shall not be required to deliver
such certificates more frequently than two (2) times in any calendar year.

14, Coptrolling Agreement. It is expressly stipulated and agreed to be the

intent of Mortgagor, and Mortgagee at all times to comply with applicable state law or applicable
United States federal law (tn the extent that it permits Mortgagee to contract for, charge, take,
reserve, or.receive a greater amount of interest than under state law) and that this Section 14 (and
the similar-paragraph contained in the Chicago Note) shall control every other covenant and
agreement in this Second Mortgage and the other Chicago Loan Documents. [f the applicable
law (state or ferlernl) is ever judicially interpreted so as to render usurious any emount called for
under the Chicage Note or under any of the other Chicago Loan Documents, or contracted for,
charged, taken, resesved. or received with respect to the Chicago Debt, or if Mortgagee's
exercise of the option ¢z accelerate the maturity of the Chicago Note, or if any prepayment by
Mortgagor results in Mortgagohaving paid any interest in excess of that permitted by applicable
law, then it is Mortgagor's and Morigagee's express intent that all excess amounts theretofore
collected by Mortgagee shall be credited on the principal bulance of the Chicago Note and all
other Chicago Debt (or, if the Chicago iNote and all other Chicago Debt have been or would
thereby be paid in full, refunded to Mortgagor), and the provisions of the Chicago Note and the
other Chicago Loan Documents immediately e 'eemed reformed and the amounts thereafter
coilectible hereunder and thereunder reduced, wiiiput the necessity of the execution of any new
documents, so as to comply with the applicable lav/, but 50 as to permit the recovery of the fullest
amount otherwise called for hereunder or thereunder.” Ai'sums paid or agreed to be paid to
Mortgagee for the use, forbearance, or detention of the Chizago Debt shall, to the extent
permitted by applicable law, be amortized, prorated, allocated, and spread throughout the full
stated term of the Chicago Debt until payment in full so that the rae or amount of interest on
account of the Chicago Debt does not exceed the maximum lawtin-reic from time to time in effect
and applicable to the Chicago Debt for so long as the Chicago Debt is outstanding.
Notwithstanding anything to the contrary contained herein or in any of thia other Chicago Loan
Documents, it is not the intention of Mortgagee to accelerate the maturity of'any interest that has
not accrued at the time of such acceleration or to collect unearned interest at thetirie of such
acceleration.

18, Changes in Laws Regarding Taxation. [fany law is enacted or adopted

or amended after the date of this Second Mortgaga which deducts the Chicago Debt from the
value of the Mortgaged Property for the purpose of taxation or which imposes a tax, cither
directly or indirectly, on the Chicago Debt or Mortgages's interest in the Mortgaged Property,
Mortgagor will pay such tax, with interest and penalties thereon, if any. [n the event Mortgagee
is advised by counsel chosen by it that the payment of such tax or interest and penalties by
Mortgagor would be unlawful or taxable to Mortgagee or unenforceable or provide the basis for a

i
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detense ot usury, then in any such cvent, Mortgagee shail have the option, by written notice of not
less thun ninety (90) days, to declare the Chicago Debt immediately due and payable,

16.  No Credits on Account of the Chicago Debt. Mortgagor will not claim

or demand or be entitled to any credit or credits on account of the Chicago Debt for any part of
the Taxes or Other Charges assessed ngainst the Mortgaged Property, or any part thereof, and no
deduction shall otherwise be made or claimed from the assessed value of the Mortgaged Property,
or any part thereof, for real estate tax purposcs by reason of this Second Mortgage or the Chicago
Debt. In the event such claim, credit or deduction shall be required by law, Mortgagee shall have
the optior, by written notice of not less than ninety (90) days, to declare the Chicago Debt
immediatety due and payable.

i7«.  Documentary Stamps. If at any time the United States of America, any
State thereof or any subdivision of any such State shall require revenue or other stamps to be
aftixed to the Chicago Mote or this Second Mortgage, or impose any other tax or charge on the
same, Mortgagor will pry-jor the same, with interest and penalties thereon, if any

18, Bookyang lecords

()  The finzpsial statements heretofore furnished to Mortgagee are, as
of the dates specified therein, complete anct correct and fairly present the financial condition of the
Mortgagor and any other persons or entities tav are the subject of such financial statements, and
are prepared in accordance with generally acceptzd accounting principies. Mortgagor does not
have any contingent linbilities, liabilitics for taxes, vausual forward or long-term commitments or
unrealized or anticipated losses from any unfavorable conmitments that are known to Mortgager
and reasonably likely to have a materially adverse effect or. the Mortgaged Property or the
operation thercof as a hotel, except as referred to or reflected in said financial statements. Since
the datc of such financial statements, tkere has been no materiuiivadverse change in the financial
condition, operation or business of Mortgagor from that set forth i exid financial statements.

(b)  Mortgagor will maintain full and accurate bocks of accounts and
other records reflecting the results of the operations of the Mortgaged Prope:ty and will furnish,
or cause to be furnished, to Mortgagee on or before forty-five (45) days after tne‘esd-of each
calendar quarter the following items, cach certitied by Mortgagor as being true and rorrect: (i) a
written statement (rent roll) dated as of the last day of each such calendar quarter identiving each
of the Leases by the term, space occupied, rental required to be paid, security deposit paid, any
rental concessions, and identifying any defaults or payment delinquencies thereunder, a report of
occupancy for the subject quarter including an average daily rate, and any and all franchise
inspection reports received by Mortgagor during the subject quarter; (i) monthly and year to date
operating statements prepared for each calendar month during each such calendar quarter, noting
Net QOperating Income, Gross Income from Operations, and Hotel Operating Expenses (all as
hereinafier defined), and including an itemization of actual {not pro forma) capital expenditures
and other information necessary and sufficient under the Uniform System of Accounts for Hotels,

A

4 \DOCUMENTIFBCOOAAEVANPERMNDMORT AL 28




UNOFFICIAL COPY




UNOFFICIAL COPY

current edition, to fairly represent the financial position and results of operation of the Mortgaged
Property during such calendar month, all in form satisfactory to Mortgagee; (iii) a property
balance sheet for cach such calendar quarter; (iv) a comparison of the budgeted total income and
total expenses and the actual total income and total expenses for cach calendar quarter and year to
date together with a detailed explanation of any variances of five percent (%) or more between
budgeted and actual amounts for such quarterly periods and year to date; (v) a calculation
reflecting the DSCR (as defined in the Chicago Note) as of the last day of each such calendar
quarter; and (vi) monthly occupancy statements, including average daily rate. Mortgagor shall
turnish monthly cach of the items listed in the immediately preceding senterice within thirty (30)
days after the end of such month. All monthly operating statements shall be prepared based upon
the Unifarty System of Accounts for Hotels, current edition. Within one hundred twenty (120)
days tollowing the end of each calendar year, Mortgagor shall furnish statements of its financial
afTirs and condition including a balance sheet and a statement of profit and loss for the
Mortgagor in'suctzdetail as Mortgagee mav request, and setting forth the financial condition and
the income and expznsss for the Mortgaged Property for the immediately preceding calendar year,
which siatements shadl "ic-prepared by Mortgagor and audited by a "Big Six" accounting firm or
other independent certified priblic accountant acceptable to Mortgagee. Mortgagor's annual
financial statements shall be sccompanied by a certificate executed by the Designated Officer (as
defined in the Chicago Note) stating that each such annual financial statement presents fairly the
tinancial condition of the Mortgaged-?roperty being reported upon audited by a “Big Six"
accounting firm or other independent cert:fied public accountant acceptable to Mortgagee. Each
such annual financial statement shall be preprced in accordance with the Uniform System of
Accounts for Hotele, current edition. At any-ipss and from time to time Morigagor shall deliver
to Mortgagee or its ngents such other financial Gara as Mortgagee or its agents shall reasonably
request with respect to the ownership, maintenance,aw. and operation of the Mortguged
Property.

(¢)  For the purposes of this Second-Mortgage, the following terms
shall have the following meanings:

(i) The term “Net Operating Income” shall mean the amount
obtained by subtracting Hotel Operating Expenses from Gross Incorie fiom Operations.

(i)  The term “Gross Income from Qperations” shi! mean all
income, computed in accordance with the Uniform System of’ Accounts for Fiotels, current
edition, derived for each full or purtial month during the Term from the ownership and
operation of the Mortgaged Property from whatever source, including, but not limited to,
all guest room revenuges, all food, beverage and merchandise sales receipts, all interest
income, if any, Rents, utility charges, escalations, forfeited security deposits, service fees
or charges, license tees, parking fees, rent concessions or credits, and any business
interruption insurunce proceeds but excluding sales, use and occupancy or other taxes on
receipts required to be accounted for by Mortgagor to any government or governmental
agency, refunds and uncollectible accounts, sales of furniture, fixtures and equipment,

i
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proceeds of casualty insurance and condemnation awards, and interest on credit accounts.
Giross income shall not be diminished as a result of the Second Mortgage or the creation
of'any intervening estate or interest in the Mortgaged Property or any part thereof’

(i) The term "Hotel Qperating Expenses” shall mean the total
of all expenditures of whatever kind relating to the operation, maintenance and
management of the Mortgaged Property that are incurred on a regular monthly or other
periodic basis, including, without limitation, utilities, ordinary repairs and maintenance,
insurance, license fees, taxes and assessments, advertising expenses, management fecs,
franchise fees, contributions to the Replacement Escrow Fund, payroll and related taxes,
computer processing charges, operational equipment or other lease payments as approved
by Murigagee, and other similar costs, but excluding depreciation, debt service and capital
experariares, all calculated on a monthly basis in accordance with the Unifurm System of
Accountsiar Hotels, current edition.

19, erformance of Qther Agreements. Mortgagor shall observe and

perform each and every teim (o be observed or performed by Mortgagor pursuant to the terms of
any agreement or recorded instrinent affecting or pertaining to the Mortgaged Property.

20,  Further Acts: Cis,

(a)  Mortgagor wi'i, ai the cost of Mortgagor, and without expense to
Mortgagee, do, execute, acknowledge and deiiver all and every such further acts, deeds,
conveyances, mortgages, assignments, notices ot rssignment, Uniform Commercial Code
financing statements or continuation statements, transfzr2-and assurances as Mortgagee shall,
from time to time, require, for the better assuring, conveying, assigning, transferring, and
confirming unto Mortgagee the property and rights hereby dreded, mortgaged, given, granted,
bargained, sold, alienated, enfeoffed, conveyed, confirmed, piedged. assigned and hypothecated or
intended now or hereafter so to be, or which Mortgagor may be or miav hereafter become bound
to convey or assign to Mortgagee, or for carrying out the intention or iacilitating the performance
of the terms of thiy Second Mortgage or for filing, registering or recordiny; this Second Mortgage
or for facilitating the sale of the Chicago Loan and the Chicago Loan Docunient’; as described in
Seation 20(b) below. Mortgagor, on demand, will execute and deliver and hereby cuthorizes
Mortgagee to execute in the name of Mortgagor or without the signature of Mortgryor to the
extent Mortgagee may lawfully do so, one or more financing statements, chattel mortguges or
other instruments, to cvidence more effectively the security interest of Mortgagee in the
Mortgaged Property. Upon foreclosure, the appointment of a receiver or any other relevant
action, Mortgagor will, at the cost of Mortgagor and without expense to Mortgagee, cooperate
fully and completely to effect the assignment or transfer of any license, permit, agreement or any
other right necessary or useful to the operation of or the Mortgaged Property. Mortgagor grants
to Mortgagee an irrevoceble power of attorney coupled with an interest for the purpose of
cxercising and perfecting any and all rights and remedics available to Mortgagee at law and in

i
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equity, including, without limitation, such rights and remedies available to Mortgagee pursuant to
this paragraph.

(b)  Mortgagor acknowledges that Mortgagee and its successors and
assigns may (i) sell this Second Mortgage, the Chicago Note and other Chicago Loan Documents
to one or more investors as a whole loan, (i) participate the Chicugo Loun secured by this Second
Mortgage to one or more investors, (iii) deposit this Second Mortgage, the Chicago Note and
other Chicago Loan Documents with a trust, which trust may sell certificates to investors
cvidencing an ownership interest in the trust assets, or (iv) otherwise sell the Chicago L.oan or
interest therein to investors (the transactions referred to in clauses (i) through (iv) are hereinafier
each refesred to as "Secondary Market Transaction™). Mortgagor shall cooperate with
Mortgagee fivefecting any such Secondary Market Transaction and shall cooperate to implement
all requirements ‘mposed by any Rating Agency involved in any Secondary Market Transaction.
Mortgagor, howeyar, shall not be required to modify any documents cvidencing or securing the
Chicago Loan whichwauld modify (A) the interest rate payable under the Chicago Note, (B) the
stated maturity of the Chicago Note, (C) the amortization of principal of the Chicago Note,

(D) the non-recourse provisions.of the Chicago Loan or (E) any other material economic term of
the Chicago Loan. Mortgagur sha!! provide such information, legal opinions and documents
relating to Mortgagor, Guarantor. if any, the Mortgaged Property and any tenants of the
Improvements as Mortgagee may reazenably request in connection with such Secondury Market
Transaction. [n addition, Mortgagor stia! make available to Mortgagee all information
concerning its business and operations that Muiigagee may reasonably request. Mortgagee shall
be permitted to share all such information with-tha investment banking firms, Rating Agencies,
accounting firms, law firins and other third-party-aZvisory firms involved with the Chicago Loan
and the Chicago Loan Documents or the applicable Secondary Market Transaction. It is
understood that the information provided by Martgago: t» Murtgagee may ultimately be
incorporated into the offering documents for the Secondary Maiket Transaction and thus various
investors may also see some or ali of the information. Mortgage< and all of the aforesaid third-
party advisors and professional firms shall be entitled to rely on taeinformation supplied by, or on
behalf of, Mortgagor and Mortgagor indemnifies Mortgagee as to any iosses, claims, damages or
liabilities that arise out of or are based upon any untrue statement or allegsd untnie statement of
any material fact contained in such information or arise out of or are based vpon the omission or
alleged omission to state therein a material fact required to be stated in such intoeration or
necessary in order to make the statements in such information, or in light of the ciicumstances
under which they were made, not misleading. Mortgagcee may publicize the existence ctthe
Chicago Loan in connection with its marketing for a Secondary Market Transaction or otherwise
as part of its business development.

21,  Recording of Second Mortgage, Fte, Mortgagor forthwith upon the

exccution and delivery of this Second Mortgage and thereafier. from time to time, wiil cause this
Second Mortgage, and any security instrument creating a lien or security interest or evidencing
the lien hereof upon the Mortgaged Property and each instrument of further assurance to be filed,
registered or recorded in such manner and in such pluces as may be required by any present or

)
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future law in order to publish notice of and fully to protect the lien or security interest hereof
upon, and the interest of Mortgagee in, the Mortgaged Property. Mortgagor will pay all filing,
registration or recording fees, and all expenses incident to the preparation, execution and
acknowledgment of this Sccond Mortgage, any mortgage supplemental hereto, any security
instrument with respect o the Mortgaged Property and any instrument of turther assurance, and
all tederal, state, county and municipal, taxes, duties, imposts, assessments and charges arising out
of or in connection with the execution and delivery of this Second Mortgage, any mortgage
supplemental hereto, any security instrument with respect to the Mortgaged Property or any
instrument of further assurance, except where nrohibited by law so to do. Mortgagor shall hold
harmless and indemnify Mortgagee, its successors and assigns, against any liability incurred by
reason of tha imposition of any tax on the making and recording of this Second Mortgage.

¢2.  Reporting Requjrements. Mortgagor agrees to give prompt notice to
Mortgagee of the 'asnlvency or bankruptey filing of Mortgagor or the death, insolvency or
bankruptey filing of’ xav-Guarantor.

23.  Everds.of Default. The Chicago Debt shall become immediately due and
payable at the option of Mortgage= upon the happening of any one or more of the following
events of default (each an “Evensof Detault”):

(0  ifany portien of the Chicago Debt is not paid on or before the fifth
day after the date on which such payment 15 dus;

(b)  subject to Mortgagor’s right to contest as provided herein, if any of
the Taxes or Other Charges are not paid when the sarseare due and payable (uniess sums
equaling the amount of Taxes and Other Charges then due and payable have been delivered to
Mortgagee in accordance with Sgetion 6 hereot),

(¢) ifthe Policies are not kept in full force and effect, or if the Policies
are not delivered to Mortgagee upon request,

(d)  if, except as expressly permitted hereby, Mortgager transfers or
encumbers any portion of the Mortgaged Property or any indirect or direct interesy.in Mortgago
is transferred or encumbered without Mortgagee's prior written consent,

(e)  if'any representation or warranty of Mortgagor, or of any
Guacantor, made herein or in any other Chicago Loan Document or in any certificate, report,
financial statement or other instrument or document furnished to Mortgagee shall have been false
or misleading in any material respect when made,

(0 it Mortgagor or any Guarantor shall make an assignment for the
benetit of creditors or if Mortgagor shall generally not be paying its debts as they become due,

i
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(g) ifareceiver, liquidator or trustee of Mortgagor or of any Guarantor
shall be appointed or if Mortgagor or any Guarantor shall be adjudicated a bankrupt or insolvent,
or if any petition for bankruptcy, reorganization or arrangement pursuant to federal bankruptcy
law. or any similar federal or state law, shall be filed by or aguinst, consented to, or acquicsced in
by, Mortgagor or any Guarantor or if any proceeding for the dissolution or liquidation of
Mortgagor or of any Guarantor shall be instituted, however, it such appointment, adjudication,
petition or proceeding was involuntary and not consented to by Mortgagor or such Guarantor,
upon the same not being discharged, stayed or dismissed within sixty (60) days,

{h)  if Mortgagor shall be in detault under any other mortgage, deed of
trust orsechurity agreement covering any part of the Mortgaged Property whether it be superior or
junior in liea ro this Second Mortgage,

(i) subject 10 Mortgagor’s right to contest as provided herein, if the
Mortgaged Property becomes subject to any mechanic's, materialmen’s or other lien and such lien
is not removed of record-within thirty (30) days of the filing or recording of' such lien (except a
lien for local real estate taxes and assessments not then due and payable),

Gy it Mortgagor fails to cure properly any violations of laws cr
ordinances affecting or which may beinierpreted to affect the Mortgaged Property within
thirty (30) days after Mortgagu first recoivas notice of any such violations,

(k) except as permitted.in this Secord Mortgage, the alteration,
improvement, demolition or removal of any of tie improvements without the prior consent of
Mortgagee,

(1) if Mortgagor shall continue to b in default under any term,
covenant, or provision nf the Chicago Note or any of the other Cliicago Loan Documents, beyond
applicable cure periods contained in those documents,

(m) i Mortgagor fails 1o cure a default under any other term, covenant
or provision of this Second Mortgage within thirty (30) days after Mortgagei fitst receives notice
of anv such default; provided, however, if such default is reasonably susceptibic v zure, but not
within such thirty (30) day period, then Mortgagor may be permitted up to an addiisnal sixty (60)
days to cure such default provided that Mortgagor diligently and continuously pursucs sich cure,

(n) if without Mortgugee’s prior written consent, (i) the hotel manager
for the Mortgaged Property under the Management Agreement (or any successor management
agreement) is terminated, resigns or is removed, or (ii) the ownership, management or control of
such hotel manager is transferred to another person or entity other than the general partner or
manuging member, if any, of Mortgagor, or (iii) there is any material change in the Management
Agreement (or any successor management agreement),
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(0)  1Fadefault has occurred and continues beyond any applicable cure
period under the Management Agreement (or any successor management agreement) if such
default permits the hotel manager to terminate or cancel the Management Agreement (or any
SUCCESSCr management agreement),

(p) il without Mortgagee's prior consent, there is any material change
in the Franchise Agreement (or any successor franchisc agreement),

(@ itfadetault has occurred and continues beyond any applicable cure
period under the Franchise Ayreement {or any successor franchise agreement) if such default
permits.cae ranchisor to terminate or cancel the Franchise Agreement (or any successor franchise
agreemeny),

() i Mortgagor ceases to do busiriess as a hotel on the Mortgaged
Property or terminatessuch business for any reason whatsoever (other than temporary cessation
in connection with any “zpair or renovation thereof undertaken with the consent of Mortgagee);

(s) it Mortgagor is in default beyond the expiration of any applicable
notice or cure period in respect of any other debt of Mortgagor to Mortgagee, or

(t) it an Everof Default occurs under and as defined in that certain
Mortgage, Assignment of Leases and Rents 2l Security Agreement (the “Chicage Mortgage')
dated the date hereof by Chicago Borrower in fevor of Morigagee affecting the Chicago Property,
ot under any other document executed or deliverérin connection with the loan (the “Chicago
L.oan") in the original principal amount of $7,600,635.00 made by Mortgagee to the Chicago
Borrower secured by the Chicago Loan Documents.

24, Latc Payment Charge. Ifany portion ot'the Chicago Debt is not paid on
or before the date on which such payment is due, Chicago Borrcwer shall pay to Mortgagee upon

demand an amount equal to the lesser of three percent (3%) ol such xapaid portion of the
Chicago Debt or the maximum amount permitted by applicable law in order to defray a portion of
the expenses incurred by Mortgages in handling and processing such delinqueni payment and to
compensate Mortgagee for the loss of the use of such delinquent payment, anc such amount shall
be secured by this Second Mortgage.

25.  Mortgagee's Right To Cure Defaujts. Upon the occurrence of any Event
of Default or if Mortgagor fails to make any payment or to do any act as herein provided,
Mortgagee may, but without any obligation to do so and without notice to or demand on
Mortgagor and without releasing Mortgagor from any obligation hereunder, make or do the same
in such manner and to such extent as Mortgagee may deem necessary to protect the security
hereof. Mortgagee is authorized to enter upon the Mortgaged Property for such purposes or
appear in, defend, or bring any action or proceeding to protect its interest in the Mortgaged
Property or to foreclose this Second Mortgage or collect the Chicago Debt, and the cost and

i
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expense thereof (including reasonable attorneys’ fees and disbursements to the extent permitted
by law), with interest at the Default Rate (as defined in the Chicago Note) for the period afier
notice from Mortgagee that such cost or expense was incurred to the date of payment to
Mortgagee, shall constitute a portion of the Chicago Debt, shall be secured by this Second
Mortgage and the other Chicago Loan Documents and shall be due and payable to Mortgagee
upon demand.

26, Additionnl Remediey.

() Upon the occurrgnce of any Event ol Default, Mortgagee may take
such action, without notice or demand, as it deems advisable to protect and enforce its rights
against Morigagor and in and to the Mortgaged Property by Mortgagee itself or otherwise,
including, withont limitation, the following actions, each of which may be pursued concurrently or
otherwise, at suelitime and in such order as Mortgagee may determine, in its sole discretion,
without impairing or-Gtherwise affecting the other rights and remedies of Mortgagee:

(i)  declare the entire Chicago Debt to be immediately due and
payabie,

{i) ( _nstitute a proceeding or proceedings, judicial or
nonjudicial, by advertisement orotierwise, for the complete foreclosure of this Second
Mortgage in which case the Mortgaged Property or any interest therein may be sold for
cash or upon credit in one or more parcels or in several interests or portions and in any
order or manner,

(i) with or without‘entry, to the extent permitted and pursuant
to the procedures provided by applicable law, itstitute-proceedings for the partial
foreclosure of this Second Mortgage for the portion of thz Chicugo Debt then due and
payable, subject to the continuing lien of this Second Mopaue for the balance of the
Chicago Debt not then due;

(iv)  sell for cash or upon credit the Mortgeged Property or any
part thereof and all estato, claim, demand, right, title and interest of Moignzor therein and
rights of redemntion thereof, pursuant to the power of sale contained her¢iziar otherwise,
at one or niore sales, as an entirety or in parcels, at siich time and place, upun cuch terms
and after such notice thereof as may be required or permitted by law,

(v)  institute an action, suit or proceeding in equity for the
specific performance of any covenant, condition or agreement contained herein, or in any
of the other Chicago Loan Documents,

(vi)  recover judgment on the Chicago Note either before, during
or after any proceedings for the enforcement of this Second Mortgage,
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(vi))  apply for the appointment of a trustee, rectiver, liquidator
or conservator of the Mortgaged Property, without notice and without regard for the
adequacy of the security for the Chicago Debt and without regard for the solvency of the
Mortgagor, any Guarantor or of any person, {firin or other entity liable for the payment of
the Chicago Debt,

(vii)  enforce Mortgagee's interest in the Leases and Rents and
enter into or upor the Mortgaged Property, either personally or by its agents, nominees or
attorneys and dispossess Mortgagor and its agents and servants therefrom, and thereupon
Morigagee may (A) use, operate, manage, control, insure, maintain, repair, restore and
otheiwise deal with all and every part of the Mortgaged Property and conduct the business
thereat; £2) complete any construction on the Mortguged Property in such manner and
form as Mvizagagee deems advisable; (C) make alterations, additions, renewals,
replacements ars improvements to or on the Mortgaged Property; (D) exercise all rights
and powers of Moigagor with respect to the Mortgaged Property, whether in the name of o}
Mortgagor or otherwiteincluding, without limitation, the right to make, cancel, enforce =1
or modity Leases, obtain and evict tenants, and demand, sue for, collect and receive all
Rents; and (E) apply the veceints from the Mortgaged Property to the payment of Chicago
Debt, after deducting therefioro-all expenses (including reasonable attorneys’ fees and
disbursements) incurred in connivetion with the aforesaid operations and all amounts
necessary 1o pay the taxes, assessments insurance #nd other charges in connection with the
Mortgaged Property, as well as just and reasonnble compensation for the services of
Mortgagee, its counsel, agents and employess:

(ix)  require Mortgago: to nay monthly in advance to
Mortgagee, or any receiver appointed to collect the Rzate, the fair and reasonable rental
value for the use and occupation of any portion of the Meitgaged Property occupied by
Mortgagor and require Mortgagor to vacate and surrender po2session to Mortgagee of the
Mortgaged Property or to such receiver and, in default theree!, evict Mortgagor by
summary proceedings or otherwise, or

(x)  pursue such other rights and remedies as may-o¢ available at
law or in equity or under the Uniform Commercial Code including without iiriitation the
right to receive and/or establish a lock box for all Rents proceeds from the Iniziigibles and
any other receivables or rights to payments of Mortgagor relating to the Mongaged
Property

In the event of a sale, by foreclosure or otherwise, of less than all of

the Mortgaged Property, this Second Mortgage shall continue as a lien on the remaining portion
of the Mortgaged Property.
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(b)  The proceeds of any sale made under or by virtue of this paragraph,
together with any other sums which then may be held by Mortgagee under this Second Mortgage,
whether under the provisions of this paragraph or otherwise, shall be applicd by Mortgagee to the
payment of the Chicago Debt in such priority and proportion as Mortgagee in its sole discretion
shall deem proper.

(cj  Mortgagee may adjourn from time to time any sale by it to be made
under or by virtue of this Second Mortgage by announcement at the time and place appointed for
such sale or for such adjourned sale or sales; and, except as otherwise provided by any applicable
provision of law, Mortgagee, without further notice or publication, may make such sale at the
time and-alice to which the same shall be so adjourned.

(d)  Upon the completion of any sale or sales pursuant hereto,
Mortgagee, or aii otiicer of any court empowered to do so, shail execute and deliver to the
accepted purchaser <t narchasers a good and sufficient instrument, or good and sufficient
instruments, conveying, ssigning and transferring all estate, right, title and interest in and to the
property and rights sold. Ntorteagee is hereby irrevocably appointed the true and lawful attorney
of Mortgagor, in its name an siesd, to make all necessary conveyances, assignments, transfers
and deiiveries of the Mortgaged Prorerty and rights so sold and for that purpose Mortgagee may
execute all necessary instruments ot'conveyance, assignment and transfer, and may substitute one
or more persons with like power, Mortgeor hereby ratifying and confirming all that its said
attorney or such substitute or substitutes shall inwfully do by virtue hereof Any sale or sales
made under or by virtue of this paragraph, wrethcr made under the power of sale herein granted
or under or by virtue of judicial proceedings or of = judgment or decree of foreclosure and sale,
shall operate to divest all the estate, right, title, interest ‘claim and demand whatsoever, whether at
Inw or in equity, of Mortgagor in and to the properties «nd rights so sold, and shall be a perpetual
bar both at law and in equity against Mortgagor and against 2:y and all persons claiming or who
may claim the same, or any part thereof from, through or under Mottgagor.

(¢)  Upon any sale mads urder or by virtue'ci'tlis paragraph, whether
made under the power of sale herein granted or under or by virtue of judicial proceedings or of'a
judgment or decree of fureclosure and sale, Mortgagee may bid for and acquire the Mortgaged
Property or any part thereof and in lieu of paying cash therefor may make settierier for the
purchase price by crediting upon the Chicago Debt the net sales price after deducting therefrom
the expenses of the sale and costs of the action and any other sums which Mortgagee is
authorized to deduct under this Second Mortgage.

(f)  Norecovery of any judgment by Mortgagee and no levy of an
execution under any judgment upon the Morigaged Property or upon any other property of
Mortgagor shall atfect in any manner or to any extent the lien of this Second Mortgage upon the
Mortguged Property or any part thereof, or any liens, rights, powers or remedies of Mortgagee
hereunder, but such liens, rights, powers and remedies of Mortgagee shall continue unimpaired as

betore.
\
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(8)  Mortgagee may terminate or rescind any proceeding or other action
brought in connection with its exercise of the remedies provided in this paragraph at any time
betore the conclusion thereof, as determined in Mortgagee’s sole discretion and without prejudice
to Mortgagee.

(h)  Mortgagee may resert to any remedics and the security given by the
Chicago Note, this Second Mortgage or the Chicago Loan Documents in whole or in part, and in
such portions and in such order as determined by Mortgagee's sole discretion. No such action
shail in any way be considered a waiver of any rights, benefits or remedies evidenced or provided
by the Clucago Note, this Second Mortgage or any of the other Chicago Loan Documents. The
failure of Mortgagee 1o excercise any right, remedy or option provided in the Chicago Note, this
Second Moitgazse or any of the other Chicago Loan Documents shall not be deemed a waiver of
such right, reincdy-or option or of any covenant or obligation secured by the Chicago Note, this
Second Mortgage o7 tha other Chicago Loan Documents. No acceptance by Mortgagee of any
payment after the occurreiice o' any Event of Default and no payment by Mortgagee of any
obligation for which Mortgapor.is liable hereunder shall be deemed to waive or cure any Event of
Default with respect to Mortgagor. or Mortgagor’s liability to pay such obligation. No saje of all
or any portion of the Mortgagec Pruperty, no forbearance on the part of Mortgagee, and no
extension of time for the payment ¢t 102 whole or sny portion of the Chicago Debt or any ather
indulgence given by Mortgagee to Maryagor, shall operate to release or in any manner affect the
interest of Morigagee in the remaining Mortgaged Property or the liability of Mortgagor to pay
the Chicago Debt. No waiver by Mortgagee shp!! be effective unless it is in writing and then only
to the extent specifically stated. All costs and expeases of Mortgagee in excreising the rights and
remedies under this Section 26 {including reasonabie«tiorneys’ fees and disbursements to the
extent permitted by faw), shall be paid by Mortgagor irimediately upon notice from Mortgagee,
with interest at the Default Rate for the period after notice frow Mortgagee and such costs and
expenses shail constitute a portion of the Chicago Debt and shall be secured by this Second
Morigaye.

(i)  The interests and rights of Mortgagee undcrthe Chicago Note, this
Second Mortgage or in any of the other Chicago Loan Documents shall not be impaired by any
indulgence, including (i) any renewal, extension or modification which Mortgige< may grant with
respect to any of the Chicago Debt, (ii) any surrender, compromise, release, rencwali-extension,
exchange or substitution which Mortgagee may grant with respect to the Mortgagea Froperty or
any portion thereof; or {iii) any release or indulgence granted to any maker, endorser, Guarantor
or surcty of any of the Chicago Debt.

27.  Rightof Entry. In addition to any other rights or remedies granted under
this Second Mortgage, Mortgagee, and its agents, during the Term, shall have the right to enter
and inspect the Mortgaged Property during normal business hours. The cost of such inspections
or audits shall be borne by Mortgagor should Mortgagee determine that an Event of Default
exists, including the cost of all follow up or additional investigations or inquiries deemed

}
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reasonably necessary by Mortgagee. The cost of such inspections, if not paid tor by Mortgagor
following demand, may be added to the principal balance of the sums due under the Chicago Note
and this Second Mortgage and shall bear interest thereafter until paic at the Default Rate.

28, Security Agreement.

(a)  This Second Mortgage is both a real property mortgage and a
“security agreement” within the meaning of the Uniform Commercial Code. The Mortgaged
Property includes both real and personal property and all other rights and interests, whether
tangible or intangible in nature, of Mortgagor in the Mortgaged Property. Mortgagor by
executing ard delivering this Second Mortgage has granted and hereby grants to Mortgagee, as
security forthe Chicago Debt, a security interest in the Mortgaged Property to the full extent that
the Mortgaged Froperty may be subject to the Uniform Commercial Code (said portion of the
Mortgaged Prope;iviso subject to the Uniform Commercial Code being called in this paragraph
the “Collateral"). Morzgagor hereby agrees with Mortgagee to exccute and deliver to Mortgagee,
in form and substance sisfactory to Mortgagee, such financing statements and such further
assurances us Mortgagse niav from time to time, reasonably consider necessary to create, perfect,
and preserve Mortgagee's security-interest herein granted. This Second Mortgage shall also
constitute a “fixture filing” for the purooses of the Uniform Commercial Code. As such, this
Second Mortgage covers all items ofirc Collateral that are or are to become fixtures.
Information concerning the security intetzet-herein granted may be obtained from the parties at
the addresses of the parties set forth in the firsi paragraph of this Second Mortgage.

(b)  1fan Event of Detuvic shall occur, Mortgagee, in addition to any
other rights and remedies which it may have, shall have and may exercise immediately and without
dernand, any and all rights and remedies granted to a secured party upon default under the
Uniform Commercial Code, including, without limiting the geaciality of the foregoing, the right to
take possession of the Collateral or any part thereof, and to take stich other measures as
Mortgagee may deem necessary tor the care, protection and preserveiion of the Collateral. Upon
request or demand of Mortgagee, Mortgagor shall at its expense asscnibic the Collateral and
make it available to Mortgagee at a convenient place acceptable to Mortgagee. Mortgagor shall
pay to Morigagee on demand any and all expenses, including attorneys’ fees and disbursements,
incurred or paid by Mortgagee in protecting the interest in the Collateral and in zafsrcing the
rights hereunder with respect to the Collateral. Any notice of sale, disposition or gtlier intended
action by Mortgagee with respect to the Collateral sent to Mortgagor in accordance vtk the
provisions hereof at least five (5) days prior to such action, shall constitute commercially
reasonable notice to Mortgagor. The proceeds of any disposition of the Collateral, or any part
thereof, may be applied by Mortgagec to the payment of the Chicago Debt in such priority and
proportions as Mortgagee in its sole discretion shall deem proper. In the event of any change in
name, identity or structure of any Mortgagor, such Mortgagor shall notify Mortgagee thereof and
promptly after request shall execute, file and record such Uniform Commercial Code forms as are
necessary to maintain the priority of Mortgagee’s lien upon and security interest in the Collateral,

and shall pay all expenses and fees in connection with the filing and recording thereof. If
l
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Mortgagee shall require the filing er recording of additional Uniform Commercial Code forms o
contintation: statements, Mortgagor shall, promptly after request, exeeute, file and record such
Unitorm Commercial Code forms or continuation statements as Mortgagee shall deem necessary,
and shall pay all expenses and fees it connection with the filing and recording thereof, it being
understood and agreed, however, that no such additional documents shall inerease Mortgagor's
obligations under the Clucago Note, this Second Mortgage and any of the other Chicago Loan
Daocuments  Mortgagor bereby irrevocably appoints Mortgagee as its attorney-in-tact, coupled
with an interest, to file with the appropriate public office on its hehalt any financing or other
statements signed only by Mortgagee, as sceured party, in connection with the Collateral covered
by this Second Mortgage

¢ Actions and Proceedings, Mortgagee has the right to appear in and
detend any actionoz proceeding brought with respect to the Mortgaged Property and to bring any
action or procerdtng an the name and on behall of Mortgagor, which Mortgagee, in its sole
diseretion, deciddes shovic fie brought 1o proteet their interest in the Mortgaged Property
Mortgagee shall, at s optras, be subrogated to the lien of any nsortgage or other seeurity
wstrament discharged in who'e orin part by the Chicago Debt, and any such subrogation rights
shall consutute additional secunty forthe payment of the Chicago Debt

30, Waiver of Seto®ond Conngerclaim Al amounts due under this Seeond
Mortgape, the Chicago Note and the otherCoicage Loan Documents shall be pavable withow
setoff, caunterclaim or any deduction whatsoever Mortgagor hereby waives the right 10 assert a
setofl counterclaim (other than a mandatory or copipulsory counterclaim) or deduction in any
action or proceeding in which Mortgagee is a participant, or arising out of or in any way
connected with this Second Maitgage, the Chicago Note,_soy of the other Chicago Loan
Documents, or the Chicago Deli

31, Contestof Certnin_ Clyims  Notwithstunsdizg the provisions ol Section §
and Seetion 23 hereof, Mortgagor shall not be in default tor failere v pay or discharge Taxes,
Other Charges or mechanic’s or materialman’s lien asserted against thesdorigaged Property if,
and so long as, () Mortgagor shall have notified Mortgagee of same withia five (5) days of
obtaining knowledge thereof, (b) Mortgagor shall diligently and in good faith ¢ontest the same by
appropriate legal proceedings which shall operate to prevent the enforeement or cetieciton of the
same and the sale of the Mortgaged Property or any part thereof, to satisty the sameyi<c)
Mortgagor shall have furmshed 1o Mortgagee a cash deposit, or an indemmity bond sabs’aciory to
Mortgagee with a surety reasonably satistactory to Mortgagee, in the amount of the Taxes, Other
Charges or mechanie’s or materialman's len claim, plus a reasonable additional sum to pay all
costs, interest and penaities that may be imposed or incurred in connection therewith, to assure
pavment of the matters under contest and to prevent any sale or forfeiture of the Mortgaged
Property or any part thereof, (d) Mortgagor shall promptly apon final determination thereof pay
the amount of any such Taxes, Other Charges or ¢laim so determined, together with all costs,
interest and penalties which may be payable in connection therewith, (e) the failure to pay the
Taxes, Other Charges or mechanic’s or materialman’s hen ¢lisim does not constitute a default
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under any other deed of trust, mortgage or security interest covering or affecting any part of the
Mortgaged Property; and (f) notwithstanding the foregoing, Mortgagor shall immediately upon
request of Mortgagee pay (and if Mortgagor shall fail so to do, Mortgagee may, but shall not be
required to, pay or cause to be discharged or bonded against) any such Taxes, Other Charges or
claim notwithstanding such contest, if in the opinion of Mortgagee, the Mortgaged Property or
any part thereof or interest therein may be in danger of being sold, forfeited, foreclosed,
terminated, canceled or lost. Mortgagee may pey over any such cash deposit or part thereof to
the claimant entitled thereto at any time when, in the judgment of Mortgagee, the entitlement of
such claimant is esteblished.

32.  Recovery of Sums Required te be Paid. Mortgagee shall have the right

from time 1O e to take action to recover any sum or sums which constitute a part of the
Chicago Debt s tie same become due, without regard to whether or not the balance of the
Chicago Debt shalt e due, and without prejudice to the right of Mortgagee thereafter to bring an
action of foreclosure, ot any other action, for a default or defaults by Mortgagor existing at the
time such earlier action'was commenced.

33, Marshallbug and Other Matters. Mortgagor hereby waives, to the extent
permitted by law, the benefit of aii-azpraisement, valuation, stay, extersion, reinstatement and
redemption laws now or hereafter in icrci end all rights of marshailing in the event of any sale
hereunder of the Mortgaged Property or-any part thereof or any interest therein. Further,
Mortgagor hereby expressly waives any and (il rights of redemption from sale under any order or
decree of foreclosure of this Second Mortgage ¢ behalf of Mortgagor, and on behalf of each and
every person acquiring any interest in or title to the Mortgaged Property subsequent to the date of
this Second Mortgage and on behalf of all persons to'the zxtent permitted by applicable law.

34,  Hazardous Suhstances. Mortgagor Fercuy represents and warrants 1o
Mortgagee that, to the best of Mortgagor's knowledge, after dux iaquiry and investigation except

as disclosed in the Phase [ environmental report (the "Environmenin!idsgorts") delivered to
Mortgagee in connection with this Second Mortgage: (a) the Mortgaged Property is not in direct
or indirect violation of any local, state, federal or other governmental authority. statute,
ordinance, code, order, decree, law, rule or regulation pertaining to or imposing lisbility or
standards of conduct concerning environmental regulation, contamination or clean-ug including,
without limitation, the Comprehensive Environmental Response, Compensation and Liability Act,
as amended ("CERCLA"), the Resource Conservation and Recovery Act, 4s amended (*RCRA™),
the Emergency Planning and Community Right-to-Know Act of 1986, as amended, the
Hazardous Substances Transportation Act, as amended, the Solid Waste Disposal Act, as
amended, the Clean Water Act, as amended, the Clean Air Act, as amended, the Toxic Substance
Control Act, as amended, the Safe Drinking Water Act, as amended, the Occupational Safety and
Health Act, as amended, any state super-lien and environmental clean-up statutes and all rules and
regulations adopted in respect to the foregoing laws whether presently in force or coming into
being and/or etfectiveness hereafter (collectively, “Environmental Laws"); (b) the Mortgaged

Property is not subject 10 any private or governmental lien or judicial or administrative notice or
V
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action or inquiry, investigation or claim relating to hazardous and/or toxic, dangerous and/or
regulated, substances, wastes, materials, raw materials which include hazardous constituents,
pollutants or contaminants including without limitation, petroleum, tremolite, anthlophylie,
actinolite or polychiorinated biphenyls and any other substances or materials which are included
under or regulated by Environmental Laws or which are considered by scientific opinion to be
otherwise dangerous in terms of the health, safety and weifare of humans (coliectively,
“Hazardous Substances’™); (¢) no Hazardous Substances are or have been (including the period
nrior to Mortgagor’s ncquisition of the Mortgaged Property) discharged, generated, treated,
disposed ol or stored on, incorporated in, or removed or transported from the Mortgaged
Property other than in compliance with all Environmental Laws; (d) no Hazardous Substances are
prasent.ii,_on or under any nearby real property which could migrate to or otherwise affect the
Mortgaged Praperty; and (¢) no underground storage tanks exist on any of the Mortgeged
Property. Sc-oug as Mortgagor owns or is in possession of the Mortgaged Property, Mortgagor
(i) shall keep or ¢ruse the Mortgaged Property to be kept free from Hazardous Substances and in
compliance with all Znvironmental Laws, (i) shall promptly notify Mortgagee if Mortgagor shall
become aware of any Fazardous Substances on or near the Mortgaged Property and/or if
Mortgagor shall become aware that the Mortgaged Property is in direct or indirect violation of
any Environmental Laws andior i Mortgagor shall become aware of any condition on or near the
Mortgaged Property which shall pose.a threat to the health, safety or welfare of humans, and (iii)
Mortgagor shall remove such Hazardous Substances and/or cure such violations and/or remove
such threats, as applicable, as required bv+aw (or as shall be required by Mortgagee in the case of
removal which is not required by law, but in résponse to the opinion of a licensed hydrogeologist,
licensed environmental engineer or other quaiifes-consultant engaged by Mortgagee
("Montgagee's Consultant™)), promptly after Moitgagor becomes aware of same, at Mortgagor's
sole expense. Notwithstanding anything to the conirary in this paragraph, the Mortgagor may use
and store immaterial amounts of Hazardous Substances‘at the Mortgaged Property if such use or
storage is in connection with the ordinary cleaning and mainteiunce of the Mortgaged Property so
long as such usc and storage (A) daes not violate any applicat!s Environmental Laws and (B) is
not the subject of any specific recommendations in the Environmenta! Reports. Nothing herein
shall prevent Mortgagor from recovering such expenses from any oth<:-party that may be liable
for such removal or cure. The obligations and liabilities of Mortgagor under this Section 34 shall
survive any termination, satisfaction, or assignment of this Second Mortgage anc' the exercise by
Mortgagee of any of its rights or remedies hereunder, including, without limituiica. the acquisition
of the Mortgaged Property by foreclosure or a conveyance in lieu of foreclosure.

35,  Asbestos. Mortgagor represents and warrants that, to the best of
Mortgagor's knowledge, after due inquiry and investigation, no asbestos or any substance or
material containing asbestos (“Asbestos™) is located on the Mortgaged Property except as may
have been disclosed in the Environmental Reports delivered to Mortgagee in connection with this
Second Mortgage.  Mortgagor shall not install in the Mortgaged Property, nor permit to be
installed in the Mortgaged Property, Asbestos and shall remove any Asbestos promptly upon
discovery to the satisfaction of Mortgagee, at Mortgagor’s sole expense. Mortgagor shall in all

instances comply with, and ensure compliance by all occupants of the Mortgaged Property with,
i
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all applicable federal, state und local laws, ordinances, rules and regulations with respect to
Asbestos, and shail keep the Mortgaged Property free and clear of any liens imposed pursuant to
such laws, ordinances, rules or regulations. In the event that Mortgagor receives any notice or
advice from any governmental agency or any source whatsoever with respect to Asbestos on,
affecting or installed on the Mortgaged Property, Mortgagor shall immediatcly notify Mortgagee.
The obligations and liabilities of Mortgagor under this Section 3§ shall survive any termination,
satisfaction, or assignment of this Second Mortgage and the exercise by Mortgagee of any of'its
rights or remedies hereunder, including but not limited to, the acquisition of the Mortgaged
Property by foreclosure or a conveyance in liew of foreclosure.

36. Eny_lmnmmmLMgmﬂﬂng Mortgagor shall give prompt wriiten notices
to Mortgaser of (a) any proceeding or inquiry by any party with respect to the presence of any
Hazardous Siurimice or Asbestos on, under. from or about the Mortgaged Property, (b) all
claims made orinieatened by any third party against Mortgagor or the Mortgaged Property
retating to any loss ot i'iury resulting from any Hazardous Substance or Asbestos, and (c)
Mortgager's discovery/efany occurrence or condition on any real property adjoining or in the
vicinity ol the Mortgaged "“roperty that could cause the Mortgaged Property to be subject to any
investigation or cleanup pursdant-to any Environmental Law. Mortgagor shall permit Mortgagee
to join and participate in, as a party if'it so elects, any legal proceedings or actions initiated with
respect to the Moitgaged Property in connection with any Environmental Law or Hazardous
Substance, and Mortgagor shall pay airaz«oreys’ fees and disbursements incurred by Mortgagee
in connection therewith. Upon Mortgagee'sequest, at any time and from time to time while this
Second Mortgage is in effect but not more froquantly than once per calendar year, unless
Mortgagee has determined (in the excrcise of its-@zod faith judgment) that reasonable cause exists
for the performance of an environmental inspection ot fudit of the Mortgaged Property,
Mortgagor shall provide at Mortgagor's sole expense, (1) ar inspection or audit of the Mortgaged
Property prepared by a licensed hydrogeologist or licensed er.vivonmental engineer approved by
Monrtgagee indicating the presence or absence of Hazardous Substances on, in or near the
Mortgaged Property, and (ii) an inspection or audit of the Mortgaged Propcrty prepared by a duly
qualified engineering or consulting firm approved by Mortgagee, indiCaiing the presence or
absence of Asbestos on the Mortgaged Property, provided, however, ary such inspection or audit
requested by Mortgagee, during the Term, in excess of one (1) inspection duriny cach five (5)
year period commencing upon the date hereof, shall be performed at Mongagw's xpense unless
an Event of Default exists or Mortgagee has determined (in the exercise of'its goed Gith and
judgmerit) that reasonable cause exists for the performance of an environmental inspesion or
audit. 1t Mortgagor fails to provide such inspection or audit within thirty (30) days after such
request Mortgagee may order same, and Mortgagor hereby grants to Mortgugee and its
employess and agents access to the Mortguged Property and a license to undertake such
inspection or audit. The cost of such inspection or audit may be added to the Chicago Debt and
shall bear interest thereafter until paid at the Default Rate. [n the event that any environmental
site assessment report prepared in connection with such inspection or audit recommends that an
operations and maintenance plan be implemented for Asbestos or any Hazardous Substance,
Mortgagor shal! cause such operations and maintenance plan to be prepared and implemented at

\

1 DOSUMENTFBCCO44\EVANPERMINDMCRT ALl 43

ISHSSLLE




UNOFFICIAL COPY

Mortgagor's expense upon request of Mortgagee. In the event that any investigation, site
monitoring, containmenit cleanup, removal, restoration, or other work of any kind is reasonably
necessary or desirable under an applicable Environmental Law (the “Remedial Work™),
Mortgagor shall commence and thereafter diligently prosecute to completion all such Remedinl
Work within thirty (30) days ufter written demand by Mortgagee tor performance thereof (or any
such shorter period of time as may be required under applicable law.) All Remedial Work shall be
performed by contractors approved in advance by Mortgagee, and under the supervision of a
consulting engineer approved by Mortgagee. All cosis and expenses of such Remedial Work shall
be paid by Mortgagor including, without limitation, Mortgagee's reasonable attorneys’ fees and
disbursements incurred in connection with monitoring or review of such Remedial Work. Inthe
event Maortjzagor shall fail to tiniely commence, or cause to be commenced, or fail to diligently
prosecute to completion, such Remedial Work, Mortgagee may, but shall not be required to,
cause such Rerpedial Work to be performed, and all costs and expenses thereof, or incurred in
connection thersviih, may be added to the Chicago Debt and shall bear interest thereafter until
paid at the Default Paiz

37. Hardizeoped Accesy.

(a)  Mertgagor agrees that the Mortgaged Property shall at all times
strictly comply to the extent applicublewith the requirements of the Americans with Disabilities
Act of 1990, the Fair Housing Amendiverits Act of 1988 (if applicable), all state and local laws
and ordinances related to handicapped access-and all rules, regulations, and orders issued
pursuant thereto including, without limitation, the Americars with Disabilities Act Accessibility
Guidelines for Buildings and Facilities (collectiveiv” Agcesy Laws'™).

(b)  Notwithstanding any provisions set forth herein or in any other
document regarding Mortgagee's approval of alterations of the Mortgaged Property, Mortgagor
shall not alter the Mortgaged Property in any manner which vwould increase Mortgagor's
responsibilities for compliance with the applicable Access Laws wiipaut the prior written approval
of Mortgagee. The foregoing shall apply to tenant improvements cozsinicted by Mortgagor or by
any of its tenants. Mortgagee may condition any such approval upon recuipt of a certificate of
Access Law compliance from an architect, engineer, or other person accepteole fo Mortgagee.

(¢)  Mortgagor agrees to give prompt notice to Mortgages of the
receipt by Mortgagor of any complaints related to violation of any Access Laws and ¢: the
commencement of any proceedings or investigations which relate to compiiance with applicable
Acceys Laws.

38.  Indemnification. In addition to any other indemnifications provided
herein or in the other Chicago Loan Documents, Mortgagor shall protect, defend, indemnify and
save harmless Mortgagee trom and against all liabilities, obligations, claims, demands, damages,
penalties, cnuses of action, losses, tines, costs and expenses (including, without limitation,
reasonable attorneys’ fecs and disbursements), imposed upon or incurred by or asserted against

1
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Mortgagee by reason of (a) ownership of this Second Mortgage, the Mortgaged Property or any
interest therein or receipt of any Rents; (b) any accident, injury to or death of persons or loss of or
damage to property occurring in, on or about the Mortgaged Property or any part thereof or on
the adjoining sidewalks, curbs, adjncent property or adjacent parking areas. streets or ways, (¢)
any use, nonuse or condition in, on or about the Mortgaged Property or any part thereot or on
adjoining sidewalks, curbs, adjacent property or adjacent parking areas, streets or ways, (d) any
failure on the part of Mortgagor to perform or comply with any of the terms of this Second
Mortgage; (e) performance of any labor or services or the furnishing of any materials or other
property in respect of the Mortgaged Property or any part thereof; (f) the presence, disposal,
cscape, scepage, leakage, spillage, discharge, emission, release, or threatened release of any
Hazardous Substance or Asbestos on, from, or affecting the Mortgaged Property: (g) any
personal injiury (including wrongful death) or property damage (real or personal) arising out of or
related 10 such Hazardous Substance or Asbestos; (h) any lawsuit brought or threatened,
seitlement rezched,-or government order relating to such Hazardous Substance or Asbestos; (i)
any violation of the Favironmental Laws, which are based upon or in any way related to such
Hazardous Substance'or Asbestos including, without limitation, the costs and expenses of any
Remedial Work, attorney aid, consultant fees and disbursements, investigation and laboratory
fees, court costs, and litigatior expenses; (j) any failure of the Mortgaged Property to comply with
any Access Laws; (k) any representation or warranty made in the Chicago Note, this Second
Mortgage or any of the other Chicago'Loan Documents being false or misicading in any material
respect as of the date such representatioz or warranty was made; (1) any claim by brokers, finders
or similar persons claiming to be entitled to 2 commission in connection with the Chicago Loan,
any Lease or other transaction involving the Mortgaged Property or any part thereof under any
legal requirement or any liability asserted against Mortgagee with respect thereto; and (m) the
claims of any lessee of any or any portion of the Mcitgaged Property or any petson acting
through or under any lessee or ntherwise arising undei or as & consequence of any Lease. Any
amounts payable to Mortgagee by reason of the applicaiion of this paragraph shall be secured by
this Second Mortgage and shall become immediately due anc payrole and shail bear interest at the
Default Rate from the date loss or damage is sustained by Mortgagee until paid. The obligations
and liabilities of Mortgagor under this Section 38 shall survive and er-nination, satisfaction, or
assignraent of this Second Mortgage and the cxercise by Mortgagee or ary of its rights or
remedies hereunder, including, but not limited to, the acquisition of the Mortzuged Property by
foreclosure or a conveyance in lieu of foreclosure.

39.  Notices. Any notice, demand, statement, request or consent meae
hereunder shall be in writing, addressed to the address, as set forth above, of the party io whom
such notice is to be given, or to such other address as Mortgagor, Mortgagee, as the case may be,
shall designate in writing, and shall be deemed to be received by the addressee on (i) the day such
notice is personally delivered to such addressee, (i) the third (3rd) day following the day such
notice is deposited with the United States postal service first class certified mail, return receipt
requested, (iii) the day tollowing the day on which such notice is delivered to a nationally
recognized overnight courier delivery service, or (iv) the day facsimile transmission is confirmed
after transmission of such notice by telccopy to the telecopier number set forth below or such

i
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other telecopier number as Mortgagor or Mortgagee, as the case may be, shall designate in
writing.

If1o Mortgagor: — Evanston Northshore Hotel Partners, 1. 1. C.
¢/o SB Yen's Management Group, Inc
920 York Rond
Hinsdale, Nlinois 60521
Attention: Su=Mei Yen
Telecopier: (630) 325-951)

witha copy to. 1. Joseph Little, Esq.
75 East Wacker Drive, 2d Floor
Chicago, llinois 60601
Telecopier: (312) 368-1G1S

it to Martgagee:  Credit Suisse First Boston
Mortgage Capital LLC
leven Madison Avenue
New York, New York 10010
Awention: Blair A West
Teleenpier. (212) 325-8160

and with a copy  Sullivan & Worcester LLP

tor 767 Third Avenue
New York, News York 10017
Attention: Alan Preskow, Lisqg
Teleconier: (212) 7582181

40.  Authority.

(a)  Mortgagor (and the undersigned represertative of Mortgagor, if
any) represent and warrant that it (or they, as the case may be) has full power, anthority and right
to execute, deliver and perform its obligations pursuant to this Second Mortgege. and to deed,
mortgage, wive, grant, bargain, sell, alien, enfeofT, convey, confirm, warrant, pledge; hypothecate
and assign the Mortgaged Property pursuant to the terms hereof and to keep and obgerve all of
the terms of this Second Mortgage on Mortgagor's part to be performed.

(b)y  Mortgagor represents and warrants that Mortgagor is not a

“foreign person” within the meaning of Section 1445(£)(3) of the Internal Revenue Code of 1986,
as amended and the related Treasury Department regulations, including temporary regulations
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41, Waiver of Notice. Mortgagor shall not be entitled to any notices of any
nature whatsoever from Morlgagee except with respect to matters for which this Second
Morgage specifically and expressly provides for the giving of notice by Mortgagee to Mortgagor
and except with respect to matters for which Mortgagee is required by applicable law to give
notice, and Mortgagor hereby expressly waives the right to receive any notice from Mortgagee
with respect to any matter for which this Second Mortgage does not specifically and expressly
provide for the giving of notice by Mortgagee to Mortgagor

42, Remedies of Mortgagor. In the event that a claim or adjudication is made

that Mortgagee has acted unreasonably or unreasonably delayed acting in any case where by law
or undei ths Chicago Note, this Second Mortgage or any of the other Chicago Loan Documents,
it has an cblization to act reasonably or promptly, Mortgagee shall not be liable for any monctary
damages, and viortgagor's remedies shall be limited to injunctive relief or declaratory judgment.

43, 7 Sole Discretion of Mortgagee. Wherever pursuant to this Second

Mortgage, Mortgagee cxercises any right given Lo it to consent or not cornisent or approve or
disapprove, or any arrangcmzrs-or term is to be satisfuctory to Mortgagee, the decision of
Mortgagee to consent or not cor:aent, to approve or disapprove or to decide that srrangements or
terms are satistactory or not satizfaesory shali be in the sole discretion of Mortgagee and shail be
final and conclusive, except as may be-vtherwise expressly and specifically provided herein.

44.  Non-Waiver. The feiiure of Mortgagee to insist upon strict performance
of any term hereof shall not be deemed to be w wvaiver of any term of this Second Mortgage.
Mortgagor shall not be relieved of Mortgagor's obligations hereunder by reason of (a) the failure
of Mortgagee to comply with any request of Mortgage: sr Guarantor to take any action to
toreclose this Second Mortgage or otherwise enforce any =f the provisions hereof or of the
Chicago Note, or the other Chicago Loan Documents, (b) the release, regardless of consideration,
of'the whole or any part of the Mortgaged Property, or of any réreon liable for the Chicago Debt
or any portion thereof, or (c) any agreement or stipulation by Mortgagee extending the time of
payment or otherwise modifying or supplementing the terms of the Cliacago Note, this Second
Mortgage or any of the other Chicago Loan Documents. Mortgagee may resort for the payment
of the Chicago Debt to any other security held by Mortgagee in such order ind nanner as
Mortgagee, in its solc discretion, may clect. Mongagee may take action to recsve? the Chicago
Debt, or any portion thereof, or to enforce any covenant hereof without prejudice 10 the right of
Mortgagee thereefler to foreclosure this Second Mortgage. The rights and remedies of
Mortgagee under this Second Mortgage shall be separate, distinct and cumulative and none shall
be given eftect to the exclusion of the others. No act of Mortgagee shall be construed as an
clection to proceed under any one provision herein to the exclusion of any other provision.
Mortgagee shall riot be limited exclusively to the rights and remedies herein stated but shall be
entitled to every right and remedy now or hereafter afforded at law or in equity.
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45,  No Oral Change This Second Mortgage, and any provisions hereof, may
not be moditied, amended, waived, extended, changed, discharged or terminated orally or by any
act or failure to act on the part of Mortgagor or Mortgagee, but only by an agreecment in writing
signed by the party against whom enforcement of any modification, amendment, waiver,
extension, change, discharge or termination is sought.

46,  Liability. If Mortgagor consists of more than one person, the obligations
and liabilitics of each such person hereunder shall be joint and several. Subject to the provisions
hereof requiring Mortgagee's consent to any transfer of the Mortgaged Property, this Second
Mortgage shall be binding upon and inure to the benefit of Mortgagor and Mortgagee and their
respective si.ccessors and assigns forever.

47, loapplicable Provisions. If any term, covenant or conditicn of the
Chicago Note or t'us Second Mortgage is held to be invalid, illegal or unenforceable in any
respect, the Chicago Neir and this Second Mortgage shall be construed without such provision.

48,  Heading:, Ete, The headings and captions of various paragraphs of this
Second Mortgage are for convenicnce of reference only and are not 10 be construed as defining or
limiting, in any way, the scope or inteit of the provisions hereof.

49.  Duplicate Qriginiys- This Second Mortgage may be executed in any
number of duplicute originals and each such duplizate original shall be deemed to be an original.

50,  Definitions. Unless the conexi clearly indicates a contrary intent or unless
otherwise specifically provided herein, words used in'this Second Morigage may be used
interchangeably in singular or plural form and the word “M:gtgagor” shall mean “each Mongagor
and any subsequent owner or owners of the Mortgaged Propcrty or any part thereof or any
interest therein,” the word “Morigsgee” shall mean “Mortgagee 4rd any subsequent holder of the
Chicago Note,” the word "“Chicago Note" shall mean “the Chicago Moz and any other evidence
of indebtedness sccured by this Second Mortgage,” the word “person’ sha!l include an individual,
corporation, partnership, trust, unincorporated association, government, governmental authority,
and any other entity, and the words “Mortgaged Property” shall include any portion of the
Mortgaged Property and any interest therein and the words “aitorneys’ fees” shailiasiude any and
all attorneys’ fees, paralegal and law clerk fees, including, without limitation, fees atithe nre-trial,
trial and appellate levels incurred or paid by Mortgagee ini protecting its interest in the Mortgaged
Property and Collateral and enforcing its rights hereunder. Whenever the context may require,
ary pronouns used herein shall include the corresponding masculine, feminine or neuter forms,
and the singular form of nouns and pronouns shall include the plural and vice versa.

51.  Homestead. Morigagor hereby waives and renounces all homestead and
exemption rights provided by the Constitution and the laws of the United States and of any state,
in and to the Mortgaged Property as against the collection of the Chicago Debt, or any part
hereof.
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52,  Assignmeuts Mortgagee shall have the right to assign or transfer its
rights under this Second Mortgage without limitation. Any assignee or transferee shall be entitled
to all the benefits afforded Mortgagee under this Second Moertgage.

83, Waiver of Jury Trial. MORTGAGOR, AND BY ACCEPTANCE
HEREOF. MORTGAGEE HEREBY AGREES NOT TO ELECT A TRIAL BY JURY OF
ANY ISSUE TRIABLE OF RIGHT BY JURY, AND WAIVES ANY RIGHT TO TRIAL
BY JURY FULLY TO THE EXTENT THAT ANY SUCH RIGHT SHALL NOW OR
HEREAFTER EXIST WITH REGARD TO THE NOTE, THIS MORTGAGE, OR THE
OTHEP. LDAN DOCUMENTS, OR ANY CLAIM, COUNTERCLAIM OR OTHER
ACTION AKISING IN CONNECTION THEREWITH. THIS WAIVER OF RIGHT TO
TRIAL BY JURY IS GIVEN KNOWINGLY AND VOLUNTARILY BY MORTGAGOR
AND MORTGALGYE, AND IS INTENDED TO ENCOMPASS INDIVIDUALLY EACH
INSTANCE AND ZACH ISSUE AS TO WHICH THE RIGHT TO A TRIAL BY JURY
WOULD OTHERWISE ACCRUE, MORTGAGEE IS HEREBY AUTHORIZED TO
FILE A COPY OF THIS PAP.AGRAPH IN ANY PROCEEDING AS CONCLUSIVE
EVIDENCE OF THIS WAIVER BY MORTGAGOR.

54.  Recourse Provrzions. The recourse provisions set forth in Section 13 of
the Chicago Note are incorporated hereir oz if fully set forth herein,

§5. |RESERVED]

§6.  Cngh Management Agreemeat On or before the date hereof Mortgagor

covenants and agrecs to enter into one or more servicing nesount agreements and lockbox
servicing agreements acceptable to Mortgagee between Mortgagor, Mortgagee and one or more
certain financial institutions {together with any modification, areadment, substitution or
replacement thereof, hereinafter collectively referred to as the "Cash enagement Agresmens”)
which shall provide, among other things, that all Rents and other sums coliected from, or arising
with respect to, the Mortgaged Property be deposited in the accounts esianiished in connection
with such Cash Management Agreement and that such amounts shall be disbirsei! in accordance
with Scction 8 and Section 9 of the Chicago Note. The Mortgagor shall pay all.costy-and
expenses required under the Cash Management Agreement. Upon the occurrence ol an Event of
Default, Mortgagee may apply any sums then held pursuant to the Cash Management Agicement
to the payment of the Chicago Debt in any order in its sole discretion. Until expended or applied,
amounts held pursuant to the Cash Maragement Agreement shall constitute additional security for
the Chicago Debt.

gngSLLG

87, Miscellancouy.

(a)  Any consent or approval by Mortgagee in any single instance shall
not be deemed or construed to be Mortgagee's consent or approval in any like matter arising at 4
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subsequent date, and the failure of Mortgagee to promptly exercise any right, power, remedy,
consent or approval provided berein or at law or in equity shall not constitute or be construed as a
waiver of the same nor shall Mortgagee be estopped from exercising such right, power, remedy,
consent or approval at a later date. Any consent or approval requested of and granted by
Mortgagee pursuant hereto shall be narrowly consirued 1o be applicable only to Mortgagor and
thie matter identified in such consent or approval and no third party shall claim any benefit by
reason thereof, and any such consent or approval shall not be deemed to constitute Mortgagee a
venturer or partner with Mortgagor nor shall privity of contract be presumed to have been
established with any such third party. [ Mortgagee deems it to be in its best interest to retain
assistance of persons, firms or corporations (including, without limitation, attorneys, title
insurance companies, appraiscrs, engineers and surveyors) with respect to a request for consent or
approval, Mortgagor shall reimburse Mortgagee for all costs reasonably incurred in connection
with the emplovment of such persons, firms or corporations.

£9)  Mortgagor covenants and agrees that during the Term, unless
Mortgagee shall have picviously consented in writing, (8) Mortgagor will take no action that
would cause it to become an ‘employee benefit plan” as defined in 29 CF.R. Section 2510.3-101,
or “assets of a governmental plar™subject to regulation under the state statutes, and
(b) Mortgagor will not sell, assign or transfer the Mortgaged Property, or any portion thereof or
intcrest therein, to any transteree that does not execute and deliver to Mortgagee its written
assumption of the obligations of this cuvzannt. Mortgagor further covenants and agrees to
protect, defend, indemnify and hold Mortgagce harmless from and against all loss, cost, damage
and expense (including without limitation, ali-attorneys' fees and excise taxes, costs of correcting
any prohibited transaction or obtaining an appropriate exemption) that Mortgagee may incur as a
result of Mortgagor's breach of this covenant. This covenant and indemnity shall survive the
extinguishment ot'the lien of this Second Mortgage by {oreclosure or action in lieu thereof,
furthermore, the foregoing indemnity shall supersede any limétations on Mortgagor's liability
under any of the Chicago Loan Documents.

(¢)  Ifthere is more than one party comprisi ig Mortgagor then the
obligations and liabilities of each party under this Second Mortgage shall be joint and several,

{(d)  The Chicago Loan Documents and this Second Mortgage contain
the entire agreement between Mortgagor and Mortgagee relating to or connected-wiiis the
Chicago Loan. Any other agreements relating to or connected with the Chicago Loar it
expressly set forth in the Chicago Loan Documents and this Second Mortgage are null and void
and superseded in their entirety by the provisions of the Chicago Loun Documents and this
Second Mortgage.

(¢)  Mortgagor hereby covenants and agrees not to commut, permit or
sutfar 1o exist any act, onission or circumstance affording such right of forteiture. In furtherance
thereof, Mortgagor hereby indemnities Mortgagee and agrees to defend and hold Mortgagee
harmless from and against any loss, damage or injury by reason of the breach of the covenants and
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agreements or the representations and warranties set forth in this paragraph. Without limiting the
generality of the foregoing, the filing of formal charges or the commencement of proceedings
against Mortgagor or all or any part of the Mortgaged Property under any federal or state law for
which forfeiture of the Mortgaged Property or any part thereof or of any monies paid in
performance of Mortgagor’s obligations under the Chicago Loan Documents is a potential result,
shall, at the clection of Mortgagee, constitute an Event of Default hereunder without notice or
opportunity to cure.

() Mortgagor acknowledges that, with respect to the Chicago Loan,
Mortgagor is relying solely on its own judgment and advisors in entering into the Chicago Loan
without r¢ly‘ng in any manner on any statements, representations or recommendations of
Mortgagee or any parent, subsidiary or affiliate of Mortgagee. Mortgagor acknowledges that
Monigagee engazes in the business of real estate financings and other real estate transactions and
investments which @igy be viewed as adverse to or competitive with the business of the
Mortgagor or its atftiates. Mortgagor acknowledges that it is represented by competent counsel
and has consulted counrsioefore executing the Chicago Loan Documents.

{(8) “Moengagor covenants and ngrees to pay Mortgagee upon receipt of Lﬁ
written notice from Mortgagee, s!Lrensonable costs and expenses (including reasonable attorneys’
fees and disbursements) incurred by Mzitgagee in connection with (i) the preparation,
negotiation, execution and delivery of tin: Second Mortgage and the other Chicago Loan
Documents; (ii) Mortgagor's performance of and compliance with Mortgagor's respective
agreements and covenants contained in this Sccend Mortgage and the other Chicigo Loan
Documents on ity part to be performed or complien with after the date hereof, (iii) Mortgagee's
performance and compliance with all agreements and cearlitions contained in this Second
Mortgage and the other Chicago Loan Documents on its rert ta be performed or complied with
after the date hereof’ (iv) the negotiation, preparation, cxecution, delivery and administration of
any consents, amendments, waivers or other modifications to ihie Second Mortgage and the other
Chicago Loan Documents; and (v) the filing and recording fees and ezpenses, title insurance fees
and expenses, and other similar expenses incurred in creating and perfecting the lien in favor of
Mortgagee pursuant to this Second Mortgage and the other Chicago Loan Documents.

(h)  THIS MORTGAGE SHALL BE GOVERNED 8% _AND
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE IN WHiCt{ THE
PREMISES ARE LOCATED AND THE APPLICABLE LAWS OF THE UNITED § CATES
OF AMERICA.

58,  Certain Hotel Covenants Mortgagor further covenants and agrees with
Mortgagee as follows:

(n)  Mortgagor shall cause the hotel located on the Mortgaged Property
to be operated pursuant to the Franchise Agreement and the Management Agreement.
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(b)  Mortgagor shall:

(i)  promptly perform and/or observe all of the covenants and
agicements required to be performed and observed by it under the Franchise Agreement
and the Management Agreement and do all things necessary to preserve and to keep
unimpaired its material rights thereunder,

() promptly notify Mortgagee of any default under the
Franchise Agreement or the Management Agreement of which it is aware;

(i)  promptly deliver to Mortgagee a copy of each financial
statémant, busingss plan, capital expenditures plan, notice, report and estimate received by
it unaci tiie Franchise Agreement or the Management Agreement; and

(iv)  promptly enforce the performance and observance of all of
the covenants ar.d agreements required to be performed and/or observed by the franchisor
under the Franchise Agrzement and the manager under the Management Agreement.

(cy  Muortengor shall not, without Morigagee's prior consent:

(i)  surrender, terminate or cancel the Franchise Agreement or
the Management Agreement;

(1)  reduce or consent to the reduction of the term of the
Franchise Agreement cr the Management Agree:nant;

(iii)  inciease or consent to t'ie increase of the amount of any
charges under the Franchise Agreement cr the Manageineot Agreement; or othenwise pay
to the hotel manager annual management fees exceeding 4% =f the Gross Income from
Operations relating to such annual period, or

(iv)  otherwise modify, change, supplement| alt¢r or amend, or
waive or release any of its rights and remedies under, the Franchise Agrecment or the
Management Agreement in any material respect.

(d)  Mortgagor shall not, without Mortgagec's prior consent, enter into
transactions with any affiliate, including without limitation any arrangement providing for the
managing of the hotel on the Mortgaged Property, the rendering or receipt of services or the
purchase or sale of inventory, except any such transaction in the ordinary course of business of
Mortgagor if the monetary or business consideration arising therefrom would be substantially as
advantageous to Mortgagor as the monetary or business consideration that would obtain in a
comparable transaction with a person not an affiliate of Mortgagor.
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(¢) ()  Mortgagor agrees that at any time after an Event of Default,
at the request of Mortgagee, Mortgagor shall immediately replace the then management company
with a management company designated by Mortgagee pursuant to a management acceptable to
Mortgagee in all respects.

(i) 1f{x) the Manager (or any successor hotel manager) shall be
in default under the Management Agreement (or any successor management agreement hereafier
in effect) or (y) a DSCR. Lockbox Ratio Failure (as defined in the Chicago Note) shall occur,
then, Mortgagee shall have the right to require the Mortgagor to, within thirty (30) days after
Mortgagee's written request, enter into a new management agreement regarding the Mortgaged
Property (which agreement shall be in form and substance acceptable to Mortgagee), with a new
hotel maneger satisfactory to Mortgagee in all respects and such new hotel manager shall execute
and deliver to-vZcrtgagee a Consent and Agreement of Manager in the form then required by
Morngagee.

(i)  Mortgagee agrees that the Manager (and any successor
hotel manager) under the Maapgement Agreement (or any successor management agreement
hereafter in effect) shall not receive.any management fee (such withheld management fee shall
hercinafter be referred to as the ‘Deferred Management Eee™) during the period (the
“Management Fee Deferral Period"}<ommencing on the occurrence of a DSCR Manager Ratio
Failure (as defined in the Chicago Note),«:atil such time thereafter that Mortgagee notifies
Mortgagor that the DSCR (as defined in the Chicago Note) for the Mortgaged Property,
derermined as of the end of any calendar quaiter-for the immediately preceding twelve (12) mionth
period, is greater than 1.22x. So long as no Manogement Fee Deferral Period is continuing, (a)
the Manager may receive the current management fe¢s diie under its Management Agreement and
{b) to the extent of Excess Cash Flow (as defined in the Chicago Note), the Manager may receive
the Deferred Management Fee.

§9.  Appeintment of Agent for Service of Procesy. Mortgagor hereby
designates J. Joseph Little, Esq. ("Designee") as its agent and attorngy-in-fact to accept service of
process in any action or proceeding arising under or in connection with this Second Mortgage and
the other Chicago Loan Documents. The foregoing designation is irrevocatie and coupled with
aninterest. Process may be served upon the Designee by United States registeréo-or certified
mail, which service will be effective five (5) days after mailing, to the address of the-Designee set
forth below:

J. Joseph Little, Esq.
75 East Wacker Drive, 2nd Floor
Chicago, Hlinois 60601
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PART I}
STATE SPECIFIC PROVISIONS
Complinnee with llinois Mortgage Foreclosure Law.

() Inthe event that any provision in this Second Mortgage shall be
inconsistent with any provision of the lllinois Mortgage Foreclosurs Law (735 [LCS 5/15-1101 ¢
seq.) (as amended from time to time, the "Agt"), the provisions of the Act shall take precedence
over the provisions of this Second Mortgage, but shail not invalidate or render unenforceable any
other provision of this Second Mortgage that can be construed in a manner consistent with the
Act.

(b)  Itany provisions of this Second Mortgage shall grant to Mortgagee
any rights or remedics xpon default of the Mortgagor which arc more limited than the rights that
would otherwise be vasica in Mortgagee under the Act in the absence of said provision,
Mortgagee shall be vested with she rights granted in the Act to the full extent permitted by law.

(c)  Witkout limiting the generality of the foregoing, all expenses
incurred by Mortgagee to the extentieimbursable under Sections [5-1510 and 15-1512 of the
Act, whether incurred betore or after anvaceree or judgment of foreclosure, and whether or not
enumerated in this Second Mortgage, shall by aaded to the indebtedness secured by this Second
Mortgage or by the judgment of foreclosure.

2, Time is of the Essence. [t is specifically agreed that time is of the essence
of this Second Mortgage. The waiver of the options or ohigations securcd hercby shall not at
any time thereafier be held to be abandonment of such rights

3. Covenunts to Run With the Land.  All the covensnts hereof shall run with
and touch and concern the land.

4. Waiver of Statutory Rights.

(a)  Mortgagor hereby voluntarily and knowingly releasce ard waives
any and all rights to retain possession of the Mortgaged Property after the occurrence oi'an Event
of Default hereunder and any and all rights of redemption from sale under any order or decree of
foreclosure (whether full or partial), pursuant to rights therein granted, as aflowed under Section
15-1601(b) of the Act, and all rights of reinstatement under Section 15-1602 of the Act, oniits
own behalf, on behalf of all persons claiming or having an interest (direct or indirect) by or
through Mortgagor, and on behalf of each and every person acquiring any interest in the
Mortgaged Property subsequent to the date hereof, it being the intent hereof that any and all such
rights of redemption and reinstatement of Mortgagor and all such other persons are and shall be
deemed to be hereby waived to the fullest extent permitted by applicable law or replacement
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statute. Mortgagor shall not invoke or utilize any such law or laws or otherwise hinder, delay, or
impede the exeeution of any right, power, cr remedy hercin or otherwise granted or delegated to
Mortgagee, but shall permit the execution of every such right, power and remedy as though no
such law or laws had been made or enacted.

(b)  To the fullest extent permitted by law, Mortgagor waives the
benetit of all laws now or hereatter existing providing for (i) any appraisement betore sale of any
portion of the Mortgaged Property, (i) any extension of the time for the enforcement of the
collection of the indebtedness secured hereunder or the creation or extension of'a period of
redemption from any sale made in collecting such debt, and (iii) exemption of the Mortgaged
Propertyfrom attachment, levy or sale under execution or exemption from civil process. To the
full extent Mortgagor may do so, Mortgagor agrees that Mortgagor will not at any time insist
upon, plead, ¢laiin or take the benefit or advantage of any law now or hereafter in force providing
for any appraiseisai, valuation, stay, cxemption, extension or redemption, or requiring
foreclosure of this Secoad Mortgage before exercising any other remedy granted hereunder and
Mortgagor, for Mortpaszse and its successors and assigns, and for any and all persons ever
claiming any interest in the:Mbrtgaged Property, to the extent permitted by law, hereby waives
and releases all rights of redeinptiza, valuation, appraisement, stay of execution, notice of election
to mature or declare due the whele of the secured indebtedness and marshalling in the event of
toreclosure of the liens hereby created.

(c)  Mortgagor ackuowledges that the ransaction of which this Second
Mortgage is & part is a transaction which does-nciinclude either agricultural real estate (as
defined in Section 15-1201 of the Act) or resideniizt real estate (as defined in Section 15-1219 of
the Act).

5 Subordination of Property Manager's Jaeu and Real Estate Broker's Lien.
Any property management agreement for the Mortgaged Propierty entered into hereafter by
Mortgagor with a property manager shall contain a "no lien" provision whereby the property
manager waives and rcleases any and all mechanics' lien rights that the property manager may
have pursuant to the lllinois Mechanics Lien Act, 770 ILCS 60/1 ¢t geq.« Juch property
management agreement or a short form thercof shall, at Mortgagece's request, be recorded with
the Recorder of Deeds of the county where the Mortgaged Property is located. ln.addition,
Mortgagor shall cause the property manager to enter into a Subordination of Manzgziment
Agreement with Mortgagee, in recordable form, whereby the property manager suborainates
present and future lien rights and those of any party claiming by, through or under the property
manager, to the lien of this Second Mortgage. Any agreement entered into hereafter by
Mortgagor or any agent of Mortgagor with any "broker" (as defined in the Rel Estate License
Act of 1983, 225 ILCS 455/1 ¢t s¢q.) that is an afftliate of Mortgagor for the purpose of selling,
leasing or otherwise conveying an interest in the Mortgaged Property shall contain a "no lien"
provision whereby such broker waives and relenses any and all lien rights that such broker or
anyone claiming by, through or under such broker may have pursuant to the Commercial Broker
Lien Act, 770 ILCS 15/1 ¢t seq. Mortgagor =hall cause such broker to enter into a Subordination
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Agreement with Mortgagee, in recordable form, whereby such broker, on its own behalf and on
behalf of any party claiming by, through or under such broker, subordinates present and future
lien rights to the lien of this Second Mortgage.

6. lllinois Responsible Property Transter Act. Mortgagor represents and
warrants to Mortgagee that neither the execution, delivery or recording of this Second Morigage
nor the consummation of any transaction relating to this Second Mortgage requires the execution,
delivery or filing of a disclosure statement under the provisions of the lilinois Responsible
Property Transter Act, 765 ILCS 90/1 gt s8q.

7. Use of Progeeds. Mortgagor represents and warrants that the proceeds of
the Chicage Nate secured by this Second Mortgage will be used for the purposes specified in 815
ILCS 205/4(13¢>) and that the indebtedness secured hereby constitutes a business loan which
comes within the parview of said 815 ILCS 205/4(1)(C).

8. ToalIndebtedness Secured. This Second Mortgage shall secure not only
presently cxisting indebtednass, bt also future advances, whether such advances are obligations
or 10 be made at the option of Meiigagee or otherwise, to the same extent as if such future
advances were made on the date ¢€this Second Mortgage, although there may be no Chicago
Debt outstanding at the time any advance is made. The lien of this Second Mortgage shall be
valid as to all Chicago Debt, including tutirc advances, {rom the time of its recording in the
Recorder's Office of the county in which the Moitgaged Property is located.  The total amount of 0
the Chicago Nebt that may be secured by this Second Mortgage may increase or decrease from «]
lime to time, but the total Chicago Debt secured atany one time shall not exceed Twenty-Five
Million and NO/100 Dollars ($25,000,000.00). This Secead Mortgage shall be vaiid and have
priority to the extent of the Chicago Debt over all subsequent liens and encumbrances, including
statutory licns, excepting solely taxes and assessments levied on the Mortgaged Property given
priority by law.

GSHPSSS
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IN WITNESS WHEREOF, Mortgagor has executed this instrument the day and

year first above written.
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CHICAGO NORTHSHORE HOTEL
PARTNERS, L 1..C, an lHlinois limited liability
company

By:  Chicago HI Partners, Ltd., an Hlinois
corporation, its managing member
R A
Ve
By: idai s e
Hui-Hsien Bert Yen
President
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STATE OF NEW YORK )
) $s.
COUNTY OF NEW YORK )

[, cefwi A HaL -y Notary Public in and for said County, in the State aforesaid, DO
HEREBY CERTIFY that HUI-HSIEN BERT YEN, who is personally known to me to be the
President of Chicago HI Partners, Ltd., an [llinois corporation, the managing member of
CHICAGO NORTHSHORE HOTEL PARTNERS, L L.C., an [llinois limited liability company
personally known to me to be the same person whose name is subscribed to the foregoing
instrumens, abpeared before me this day in person and acknowledged that he signed and delivered

said instrument-as his own free and voluntary act, and as the free and voluntary act of said limited
linbility compary, for the uses and purposes therein set forth.

GIVEN under'my hand and Notary Seal this :Q‘_‘_‘,‘day of October, 1997.

/I/Mv*/’b / —_—
No(my Public
) mmmlmul‘.OH Vork
_— . Stto
My commission expires. Notaey ’?;'5“‘51 4%9‘410 \
Onadlttiud in Now Yot Humy
x{( (d (o (i(/’(ﬁ Coantmieei s Fries gpert o 1P
(SEAL)
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EXHIBIT A
LEGAL DESCRIPTION

Lot | in the City of Chicago consolidation of Lots 5 to 10, both inclusive, in Block 29 of
the Village of Chicago in the East 4 of the Southwest 1/4 of Section 18, Township 41 North,
Range 14 Fast of Third Principal Meridian in Cook County, lllinois.

Street Address: 1501 Sherman Avenue, Chicago, lllinois

Progerty Jdentification Number: 11-18-318-015
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