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G
MORTGAGE AND SLCURITY AGREEMENT 5 )

THIS MORTGAGE AND SECURITY AGIEEMENT, (as the same may from time 1o
time be extended, renewed or modified, the "Mortgaps?), is macfé&f)%ber ¥, 1997, by
CHICAGO JEFFERSON PARTNERSHIP, an illinois gene i partnership ("Martgagor™), having
its principal place of business at 226 South Wabash Avenue, Suite 900, Chicago, Iilinois 60604;
and to AMRESCO Capital, L.P., a Delaware limited partnerstip-("Maortgngee"), having its
principal place of business at 700 North Pearl Street, Suite 2400 |L:P. 342), Dallas, Texas
75201-7424, Attn: Loan Servicing,

To secure (i) the payment of an indebtedness in the original principal suri off Two Miilion
Six Hundred Thousand and No/100 Dollars ($2,600,000), lawful money of the Ugiied States of
America, to be paid with interest according to a certain note dated the date heréel made by
Mortgagor to Mortgagee (the note tagether with all extensions, renewals or modifications tugreof T
being hereinafter collectively called the "Note™), and all other sums, liabilities and obligations |
constituting the Debt (as defined in the Note), (ii) the payment of all sums advanced or incurred
by Mortgagee conternplated hereby, and (iii) the performance of the obligations and covenants
herein contained, Mortgagor has mortgaged, given, granted, bargained, sold, alienated, enfeoffed,
conveyed, canfirmed, warranted, pledged, assigned, and hypothecaied and by these presents does
hereby mortgage, give, grant, bargain, sell, alien, enfeoff, convey, confinn, warrant, pledge,
assign and hypothecate unto Mortgagee, the real property described in Exhibit A attached hereto
(the "Premises") and the buildings, structures, fixtures, additions, enlargements, extensions,
modifications, repairs, replacements and improvements now or hereafter located thereon (the
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TOGETHER WITH: all right, title, interest and estate of Morigager now owned, or
hereafter acquired, in and to the following property, rights, interests and estates (the Premises,
the Improvements together with the following property, rights, interests and estates being
hereinafter described are collectively referred to herein as the "Mortgaged Property"):

(a) all easements, rights-of-way, strips and potes of land, streets, ways, alleys,
passages, sewer rights, water, water courses, water rights and powers, air rights and development
rights, and all estates, rights, titles, interests, privileges, liberties, tenements, hereditaments and
appurtenunces of any nature whatsoever, in any way belonging, relating or pertaining to the
Premises «nd the Improvements and the reversion and reversions, remainder and remainders, and
all lana lying in the bed of any street, road or avenue, opened or propesed, in front of or
adjoining the Premises, to the center line thereof and all the estates, rights, titles, interests, dower
and rights of <oswer, curtesy and rights of curtesy, property, possession, claim and demand
whatsoever, both at law and in equity, o Mortgagor of, in and to the Premises and the
Improvements and ¢vecy part and parcel thereof, with the appurtenances thereto;

(b)  ail machinery icnishings, equipment, fixtures (including but not limited to all
heating, air conditioning, plumbirg, lighting, communications and elevator fixtures) and other

property of every kind and natuse (hercinafter collectively called the "Equipment"), whether
langible or intangible, whatsoever awner-hy Mortgagor, or in which Mortgagor has or shall have

an interest, now ot hereafier located upoe the Premises and the Improvements, or appurtenant
thereto, and usable in connection with the present or future operation and occupancy of the
Premises and the Improvements and all buildine eauipment, materials and supplies of any nature
whatsoever owned by Mortgagor, or in which Mn'wagar has or shall have an interest, now or
hereaftér focated upon the Premises and the [mproveiménts, or appurtenant therelo, or usable in
connection with the present or future operation, enjoynient and occupancy of the Premises and
the Improvements, including the proceeds of any sale or transfer.of the foregoing, and the right,
title and interest of Mortgagor in and to any of the Equipmtnt which may be subject to any
security interests, as defined in the Uniform Commercial Code, a8 adopted and enacted by the
State or States where any of the Mortgaged Property is located (the "Uriteim Commercial Code")
superior in lien to the lien of this Mortgage;

fc)  all awards or payments, including interest therecon, which may buretofore and
hereafler be made with respect to the Premises and the Improvements, whether fror 7ie-exercise
of the right of eminent domain or condemnation (including but not limited to any trurster made
in lieu of or in angicipation of the exercise of suid rights), or for a change of grade, orier any
other injury to or decrease in the value of the Premises and Improvements;

(d)  all leases, subleases and other agreements affecting the use, enjoyment or
occupancy of the Premises and the Improvements heretofore or hereafter entered into (including,
without limitation, any and all seourity interests, contractual liens and security deposits) (the
"Lenses") and all income, rents, issues, profits and revenues (including atl oil and gas or other
mineral royalties and bonuses) from the Premises and the Improvements (the "Rents"} and all
proceeds from the sale or other disposition of the Leases and the right to receive and apply the
Rents to the payment of the Debt;
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(e)  all proceeds of and any unearned premiums on any insurance policies covering the
Mortgaged Property, including, without limitation, the right to receive and apply the proceeds of
any insurance, judgments, or settlements made in lieu thereof, for damage to the Morigaged
Property;

(f)  the right, in the name and on behalf of Mortgagor, to appear in and defend any
action or proceeding brought with respect to the Mortgaged Property and to commence any action
or proceeding to protect the interest of Mortgagee in the Mortgaged Property;

() ail accounts, escrows, documents, instruments, chattel papes, claims, deposits and
general atingibles, as the foregoing terms are defined in the Uniform Commercial Code, and al!
contract righis, franchises, books, records, plans, specifications, permits, licenses (to the extent
assignuble), axpiovals, actions, and causes of action which now or hereafter relate 1o, are derived
from or are used noconnection with the Premises, or the use, operation, maintenance, occupancy
or enjoyment thereo? onthe conduct of any business or activities thereon {hereinafier collectively

called the “Intangibles"): and

(h)  any and all proceeds and products of any cf the foregoing and any and all other

security and collateral of any natre whatsoever, now or hereafler given for the repayment of the
Debt and the performance of Mortgagyr's obligations under the Loan Documents (as defined in
the Note), including (without Jimitation).4h< Tax and Insurance Eserow Fund (hereafter defined)

and the Replacement Escrow Fund (hereatter dafined).

TO HAVE AND TO HOLD the above gratited and described Mortgaged Property unto
and to the use and benefit of Mortgagee and their sucressors and assigns, forever;

PROVIDED, HOWEVER, these presents are upon ¢ express condition that, if Mortgagor
shall well and truly pay to Mortgagee the Debt at the time and n-the manner provided in the
Note and this Morigage and shall well and lruly abide by and comply with each and every
eovenant and condition set forth herein, in the Note and in the other Loan Documents in a timely
manner, these presents and the estate hereby granted shall cease, terminate and be void;

AND Mortgagor represents and warrants to and covenants and agrees wvith Mortgagee as
follows:

1. Payment of Debt and Incorporation of Covenants..Conditions and Agrigmients.
Mortgagor will pay the Debt at the time and in the manner provided in the Note and in this
Mortgage. Mortgagor will duly and punctually perform all of the covenants, conditions and
agreements contained in the Note, this Mortgage and the other Loan Documents all of which
cavenants, conditions and agreements are hereby made a part of this Morigage lo the same extent
and with the same force as if fully set forth herein.

2, Warrunty of Title. Mortgagor warrants that Mortgagor is the sole owner of and
has gnod, legal, marketable and insurable fee simple title (o the Mortgaged Property and has the
full power, autherity and right to execute, deliver and perform its obligations under this Mortgage
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and to encumber, mortgage, warranl, give, grant, bargain, sell, alicnate, enfeoff, convey, confirm,
pledge, assign and hypothecate the same and that Mortgagor possesses an unencumbered fee
estate in the Premises and the Improvements and that it owns the Mortgaged Property free and
clear of all liens, encumbrances and charges whatsoever except for those exceptions shown in the
title insurance policy insuring the lien of this Mortgage and that this Mortgage is and will remain
a volid and enforceable first licn on and security interest in the Mortgaged Property, subject only
to said exceptions. Mortgagor shall forever warrant, defend and preserve such title and the
validity and priority of the lien of this Mortgage and shall forever warrant and defend the same
{0 Mortgagee against the claims of il persons whomsoever.

5 [nsurance. (a) Mortgagor, at its sole cost and expense, will keep the Mortgaged
Property insered during the entire term of this Mortgage for the mutual benefit of Mortgagor and
Mortgagee againz Joss or damage by fire and against loss or damage by other risks and hazards
covered by a ‘stundwd extended coverage insurance policy and included within the classification .
"All Risks of Physisal Loss" including, but not fimited to, riot and civil commotion, vandalism,
malicious mischief, burslary and theft, Such insurance shall be in an amount (i) equal to the
greater of (A) or (B) as <o'lows: (A) the lesser of the then full replacement cost of the
Improvements and Equipmeri, withaut deduction for physical depreciation, or the outstanding
,. amount of the Debt, or (B} the amount specified in the agreed value clause of the policy, which
' must be in an amount required by the insurer to suspend any co-insurance ¢lause, and (i) with
extended coverage in amounts sufficier, such that the insurer would not deem Mortgagor a
co-insurer under said policies. The poicies of insurance carried in accordance with this
paragraph shall be paid annually in advance and shall contain the "Repiacement Cost
Endorsement” with a waiver of depreciation.

(by  Mortgagor, at its sole cost and expense, (o: the mutual benefit of Mortgagor and
Mortgagee, shall also obtain and maintain during the enfir>erm of this Morigage the following
policies of insurance:

(i)  Flood insurance if any part of the Moitgapzd Property now (or
subsequently determined to be) is located in an area identified by the Federal Emergency
Management Agency as an area having special fldod hazards ind in which flood
insurance has been made available under the National Fload Insurance Act of 1968 (and
any amendment or successor act thereto) in an amount at least equal 1o the izszer of the
full replacement cost of the Improvements and the Equipment, the outstandiay principal
amount of the Note or the meximum limit of coverage available with respecein ihe
Improvements and Equipment under said Act, whichever is less. Mortgagor hereby agrees
to pay Mostgagee such fees as may be permitted under applicable law for the costs
inicurred by Morgagee in determining, from time to time, whether the Mortgaged
Property is then located within such area.

(iy  Comprehensive general fiability insurance, including broad form property
domage, blanket contractual and persona) injuries (including desth resulting therefrom)
coverages and containing minimum limits per occurrence of $1,000,000.00 for the
Improvements and the Premises with excess umbrella coverage in an amount of at least
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$1,000,000.00 arising out of any one occurrence, except that if any buildings contain
clevatars, the minimum limits per occurrence shnll be $2,500,000.00.

(iii)y  Rental loss insurance in an amount equal to the aggregate annual amount
of all rents and additional rents payable by all of the tenants under the Leases (whether
or not such Leases are terminable in the event of a fire or casualty), such rental loss
insurance to cover rental losses for a period of at least one yeur after the date of the fire
or casualty in question, The amount of such rental loss insurance shall be reviewed
annually and shal be increased from time to time during the term of this Mortgage as and
when rent increases occur under Leases previously in place and as a result of new Leases,
anchas renewa! Leases are entered into in accordance with the terms of this Mortgage, to
reflect-all increased rent and increased additional rent payable by all of the tenants under
all suely Lenses.

(iv) " irsurance against loss or damage from (1) leakage of sprinkler systems, and
(2) explosion’ of steam boilers, air conditioning equipment, high pressure piping,
machinery and equirient, pressure vessels or similar apparatus now or hereafier installed
in the Improvements 64a including broad form boiler and machinery insurance (without
exclusion for explosion) covzring all boilers or other pressure vessels, machinery and
equipment located in, on, s ubout the Premises and the Improvements, Insurancé
caverage is required in an amount 4t least equal to the full replacement cost of such
equipment and the building or bufiiiings housing same. Insurance coverage must extend
to electrical equipment, sprinkler systeras, heating and nir conditioning equipment,
refrigeration equipment and piping.

(v) If the Mortgaged Property “incisdes commercial property, worker's
compensation insurance with respect to any employces of Mortgagor, as required by any
governmenial authority or legal requirement.

(vi)  Such other insurance as may from time to {irae be reasonably required by
Morigagee in order to protect its interests.

(c)  All policies of insurance (the "Poligies") required pursuant to Seqtinn 3: (i) shall
contain  standard noncontributory morigagee clause naming Mortgagee as the pe:sca to which
all payments made by such insurance company shall be paid, (ii) shall be maintained tiroughout

the term of this Morlgage without cost to Mortgagee, (iii) shall be assigned and defivéred to
Mortgagee, (iv) shall contain such pravisions as Mortgagee deems reasonably necessary or
desirable to protect its interest including, without limitation, endorsements providing that neither
Mortgagor, Mortgagee nor any other party shail be a co-insurer under said Policies and that
Mortgagee shall receive at least thirty (30) days prior written notice or, of any modification,
reduction or cancellation, (v) shall be for a term of not less than cne year, (vi) shall be issued
by an insurer licensed in the state in which the Mortgaged Property is located, (vii) shall provide
that Mortgagee may, but shall not be obligated to, make premium payments to prevent any
cancellation, endorsement, alteration or reissuance, and such payments shall be accepted by the
insurer to prevent same, {viii) shall be satisfactory in form and substance to Mortgagee and shall
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be approved by Mortgagee as to amounts, form, risk coverage, deductibles, loss payees and
insureds, and (ix) shail provide that ail claims shall be allowable on events as they occur. Upon
demand therefor, Mortgagor shall reimburse Mortgagee for all of Mortgagee's (or its servicer's)
reasonable costs and expenses incurred in obtaining any or all of the Policies or otherwise
causing the compliance with the terms and provisions of this Section 3, including (without
limitation) obtaining updated flood hazard certificates and replacement or any so-called “forced
placed" insurance coverages, All Policies required pursuant to subsections 3(g) and 3(b) shall
be issued by an insurer with a claims paying ability rating of "A-" or better by Standard & Poor's
Corporation or AV or better by A M. Best as published in Best's Key Rating Guide. Mortgagor
shall prv the premiums for such Policies (the "[nsurance Premiums") as the same become due
and payabl<{unless such Insurance Premiums have been paid by Mortgagee pursuant to Section 5
hereof).  Notieter than thirty (30) days prior to the expiraticn date of each of the Policies,
Martgagor witlaeliver to Mortgagee satisfactory evidence of the renewal of each Policy. If
Mortgagor receives frem any insurer any written notification or threat of any actions or
proceedings regarding the non-compliance or non-conformity of the Mortgaged Property with any
insurance requirements, Mprtgagor shall give prompt notice thereof to Mortgagee.

(d)  In the event of the entry of a judgment of foreclosure, sale of the Mortgaged
Property by non-judicial foreclosuiesale, or delivery of a deed in lieu of foreclosure, Mortgapee
hereby is authorized (without the consent of Mortgagor) to assign any and all Policies to the
purchaser or transferee thereunder, or to taice such other steps as Mortgagee may deem advisable
to cause the interest of such transferee or purciaser to be protected by any of the Policies without
credit or allowance to Moartgager for prepaid prsimiums thereon,

(¢)  [fthe Mortgaged Property shail be daraged or destroyed, in whole or in pari, by
fire or other casualty, Morigagor shall give prompt notice thereof to Morigagee.

(i)  In cuse of loss covered by Policies, Murtgngee may either (1) settle and
adjust any claim without the consent of Mortgagor, or (2} «liww Mortgagor to agree with
the insurance company or companies on the amount 10 be paid upen the loss; provided,
that Mortgagor may adjust losses aggregating not in excess of $100,000.00 if such
adjustment s carried out in a competent and timely manner, and provided that in any case
Mortgagee shall and is hereby authorized to collect and receipt for any-5uch. insurance
proceeds; and the expenses incurred by Morlgagee in the adjustment and-cailection of
insurance proceeds shall become part of the Debt and be secured hereby and shall be
reimbursed by Mortgagor to Mortgagee upon demand (unless deducted by and reitabursed
to Mortgagee from such proceeds).

(i) In the event of any insurcd damage 1o or destruction of the Mortgaged
Property or any part thereof (herein called an "Insured Casualty™), if (A) the loss is in an
aggregate amount less than twenty-five percent {25%) of the original principal balance
of the Note, and (B) in the reasonable judgment of Mortgngee, the Morigaged Property
can be restored within six (6) months after insurance proceeds are made available to an
economic unit not less valuable (including an assessment of the impact of the termination
of any Leases due to such Insured Casunlty) and not less useful than the same was prior
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to the Insured Casualty, and after such restoration will adequately secure the outstanding
balance of the Debt, and (C) no Event of Default (hereinafter defined) shall have occurred
and be then continuing, then the proceeds of insurance shall be applied to reimburse
Mortgagor for the cost of restoring, repairing, replacing or rebuilding the Mortgaged
Property or part thereof subject to Insured Casualty, as provided for below; and
Mortgagor hereby covenants and agrees forthwith to commence and diligently to
prosecute such restoring, repairing, replacing or rebuilding; provided, however, in any
event Mortgagor shall pay all costs (and if required by Mortgagee, Mortgagor shall
deposit the total thereof with Mortgagee in advance) of such restoring, repairing, replacing
or rchuilding in excess of the net proceeds of insurance made available pursuant to the
terms hereof.

(157 Except as provided above, the proceeds of insurance collected upon any
Insured Casualy shall, at the option of Mortgagee in its sole discretion, be applied to the
payment of the/LUebt or applied to reimburse Mortgagor for the cost of restoring,
repairing, replacizg or rebuilding the Mortgaged Property or part thereof subject to the
[nsured Casualty, in the manner set forth below. Any such application to the Debt shall

not be considered a voluuiary prepayment requiring payment of the prepayment
consideration provided in'the Note, and shall not reduce or postpone any payments

otherwise required pursuant t¢ the-Note, other than the final payment on the Note,

(iv)  In the event that proceeds-of insurance, if any, shall be made available to
Mortgagor for the restoring, repairing, replaring or rebuilding of the Mortgaged Property,
Mortgagor hereby covenants to restore, repair, zeplace or rebuild the same to be of at least
equal value and of substantially the same characest ps prior lo such damage or destruction,
all to be effected in accordance with applicable lawand plans and specifications approved
in advance by Mortgagee. '

(v)  In the event Mortgagor is enlitled 1o reimbtuirsement out of insurance
proceeds held by Mortgagee, such proceeds shall be disbursed f-om time to time upon
Mortgagee being furnished with (1} evidence satisfactory to it (which evidence may
include inspection[s] of the work performed) that the restoration, repiir, rzplacement and
rebuilding covered by the disbursement has been completed in accordance with-plans and
specifications approved by Mortgagee, (2) evidence satisfactory to it of the estiinated cost
of completion of the restoration, repair, replacement and rebuilding, (3} funds, or, at
Mortgagee's option, assurances satisfactory to Mortgagee that such funds are available,
sufficient in addition to the proceeds of insurance to¢ complete the proposed restoration,
repair, replacement and rebuilding, and (4) such architect's certificates, waivers of lien,
contractor's sworn statements, title insurance endorsements, bonds, plats of survey and
such other evidences of cost, payment and performance as Mortgagee may reasonably
require and approve; and Mortgagee may, in any event, require that all plans and
specifications for such restoration, repair, replacement and rebuilding be submitted to and
approved by Mortgagec prior to commencement of work. With respect to disbursements
to be made by Mortgagee: (A) no payment made prior to the final completion of the
restoration, repair, replacement and rebuilding shall exceed ninety percent (90%) of the
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value of the work performed from time to time; (B) funds other than proceeds of
insurance shall be disbursed prior to disbursement of such proceeds; and (C) at ail times,
the undisbursed halance of such proceeds remaining in the hands of Mortgagee, together
with funds deposited for thal purpose or irrevocably committed to the satisfaction of
Mortgagee by or on behalf of Mortgagor for that purpose, shall be at least sufficient in
the reasonable judgment of Mortgagee to pay for the cost of completion of the restoration,
repair, replacement or rebuilding, free and clear of alt liens or claims for lien and the
costs described in subsection 3(g)vi) below. Any surplus which may remain out of
insurance proceeds held by Martgagee after payment of such costs of restoration, repair,
reriacement or rebuilding shall be paid to any party entitled thereto. In no event shall
Morivagee assume any duty or obligation for the adequacy, form or content of any such
plans /and specifications, nor for the performance, quality or workmanship of any
restoration. repair, replacement and rebuilding,

(vi) " Morwithstanding anything to the contrary contained herein, the proceeds of
ingurance reimbursed to Mortgagor in accordance with the terms and provisions of this
Mortgage shall be reduced by the reasonable cosis (if any) incurred by Mortgagee in the
adjustment and collection tiiczeof and in the reasonable costs incurred by Mortgagee of
paying out such proceeds {including, wiihout limitation, reasonable atiomeys' fees and
costs paid to third parties for inspecting the restoration, repair, replacement and rebuilding

-

and reviewing the plans and specifications therefor).

4, Payment of Qther Charges. Mortgegor shall pay all assessments, water rates and

sewer rents, ground rents, maintenance charges,-Other governmental impositions, and other
charges, including without limitation vault charges ard-ifvense fees for the use of vaults, chutes
and similar arcas adjoining the Premises, now or hereaftertevied or assessed or imposed against
the Mortgaged Property or any part thereof (the "Other Cluirges™) as the same become due and
payable. Mortgagor will deliver to Mortgagee evidence satisfactory to Mortgagee that the Other
Charges have been so paid or are not then delinquent no later than'Ciity (30) days following the
date on which the Other Charges would otherwise be delinguent if not-paid, Mongagor shall not
suffer and shall promptly cause to be paid and discharged any lien or chargs whatsoever which
may be or become a lien or charge against the Morigaged Property, and skl promptly pay for
all utility services provided to the Mortgaged Property.

5. Tax and Insurance Escrow Fund. On the Closing Date, Mortgagor shul’ make an

initial deposit to the Tax and Insurance Escrow Fund, as herein defined, of an amount which,
when-added to the monthly amouats to be deposited as specified below, will be sufficient in the
estimation of Mortgagee to satisfy the next due taxes, assessments, insurance premiums and other
similar charges. Mortgagor shall pay to Mortgagee on the first day of each calendar month
(a) one-twelfth of an amount which would be sufficient to pay the all taxes, assessments and
other similar governmental impositions (the “Taxes™) payable, or estimated by Mortgagee lo be
payable, during the next ensuing twelve (12) months, and (b) one-twelfth of an amount which
would be sufficient to pay the Insurance Premiums due for the renewal of the coverage afforded
by the Policies upon the expiration thereof (said amounts in subsections [a] and (b] above
hereinafter called the "Tax and Insurance Escrow Fund"). Mortgagee may, in its sole discretion,
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retain a third-party tax consultant to obiain tax certificates or other evidence or estimates of

Taxes due or to become due or to verify the payment of Taxes and Mortgagor shall promptly
. reimburse Mortgagee for the reasonable cost of retaining any such third-parties or obtaining such
) certificates. Any unpaid reimbursements for such third-party cost shall be added to the Debt.
i The Tax and Insurance Escrow Fund and the payments of interest or principal or both, payable

! pursuant to the Note, shall be added together and shall be paid as an aggregate sum by Mortgagor
to Morigagee. Mortgagor hereby pledges (and grants a lien and security interest) to Mortgagee

any and all monies now or hereafter deposited in the Tax and Insurance Escrow Fund ag
additional security for the payment of the Debt.  Mortgagee will apply the Tax and Insurance
Escrow Fund to payments of Taxes and Insurance Premiums required to be made by Mortgagor
pursuant to Sections 3 and 4 hercof. If the amount of the Tax and Insurance Escrow Fund shall
exceed the arnounts due for Taxes and Insurance Premiums pursuant to Sections 3 and 4 hereof,
Morigagee sheil, jo its discretion, return any excess to Mortgagor or credit such excess against
future payments tote-made to the Tax and Insurance Escrow Fund. In allocating such excess,
Mortgagee may deal with the person shown on the records of Mortgagee to be the owner of the
Mortgaged Property. Ii"the Tax and [nsurance Escrow Fund is not sufficient to pay the items set
forth in subsections (a) and (b} atove, Mortgagor shall promptly pay to Mortgagee, upon demand,
an amount which Mortgagee sha'i estimate as sufficient to make up the deficiency, Upon the
accurrence of an Event of Default, Mortgagee shall be entitled to exercise both the rights of
setoff and banker's lien, if applicable, usainst the interest of Mortgagor in the Tax and Insurance
Escrow Fund to the full extent of the outsanding balance of the Debt, application of any such
sums to the Debt to be in any order in its sof< discretion. Untit expended or applied as above
provided, any amounts in the Tax and Insurance-Fscrow Fund shall constitute additional security
for the Debt. The Tax and Insurance Escrow Fund anell not constitute & trust fund and may be
commingled with other monies held by Mortgagee. Uriess otherwise required by applicable law,
no carnings or intcrest on the Tux and Insurance Escrow "und shall be payable to Mortgagor
even if Mortgagee o its servicer is paid a fee and/or receives, interest or other income in
connection with the deposit or placement of such fund (in waich-event such income shall be
reported under Mortgagee's or its servicer's tax identification number, as applicable). Upon
payment of the Debt and performance by Mortgagor of all its obligstions under this Mortgage
and the other Loan Documenis, any amounts remaining in the Tax and Instwance Escrow Fund
shall be refunded to Mortgagor.

Notwithstanding the foregoing, Mortgagee (by ils acceptance of this Mortgase) ngrees to
defer its right to require deposits into escrow for Insurance Premiums as long as the foilnwing
conditions are satisfied:

() Mortgagor is the sole fee simple owner of the Morigaged Property;

{(by  Mortgagor has established a mechanism acceptable to Mortgagee for insuring that

all [nsurance Premiums on the Mortgaged Property are paid at a time and in a manner acceptable
to Mortgagee,

Doe. # 97756241 Page 9 of 58
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(¢}  Mortgagee is satisfied in its discretion from written evidence provided promptly
and consistently to it by Mortgagor that all such Insurance Premiums are actually being timely
paid in full and that an escrow for such purpose is not necessary in Morlgagee's sole discretion;

(d)  No Event of Defauit exists hereunder or under any other of the Loan Documents;
and

(e)  Allinsurance companies must have agreed that such insurance shall not be subject
to termination without thirty (30) days prior written nofice to Mortgagee or its servicer.

In the evext any one or more of the foregoing condilions precedent shall be {or become}
unsatisfied, Martgagee may require (in addition to its other remedies under applicable law and
the Loan Dosaments) that such escrow be established and fully funded as provided herein.

8, Replacerient Escrow Fund, If initially or subsequently required by Mortgagee,
Mortgagor shall pay © Mertgagee on the first day of ench calendar month one-twelfth of the
amount rcasonably estimuted by Mortgagee to be due for replacements and capiial repairs
required to be made to the Modtgazed Property during cach calendar year (the "Replacement
Escrpw Fund™). Mortgagor hereuy piedges (and grants a lien and security interest) to Mortgagee
any and afl monies now or hereafter deposited in the Replacement Escrow Fund as additional
security for the payment of the Debt. Az“:cquired by Section 18 below, Mortgagor shall deliver
to Mortgagee for Mortgagee's review and apyroval, a ‘capital expenditure budget (the "Budget")
itemizing the replacements and capital repairs which are anticipated to be made to the Mortgaged
Property during the next immediately succeeding ¢uiendar year. Mortgagee may, upon notice 10
Mortgagor, adjust the monthly amounts required to be deposited into the Replacement Escrow
Fund 1o & monthly amount equal to one-twelfih of the (ofal. amount. specified in each approved
Budget. So long as no Event of Default exists and is conunuing, Mortgagee shall muke
disbursements from the Replacement Escrow Fund for items specitied in each approved Budget
on & quarterly basis in increments of no less than $5,000.00 upor delivery by Mortgagor of
Mortgagee's standard form of draw request accompanied by copies of paid invoices for the
amounts requested and, if required by Mortgagee, lien waivers and relcases from all parties
furnishing materials and/or services in connection with the requested paymen:, Gzlivery of such
certificates and certifications as Morigagee may require, including but not limad 1o, a new
certificate of occupancy for the portion of the Improvements covered by such repaizs. if a new
certificate of occupancy is required by applicable law, or a cestification by Mortgagor-that no
new certificate of occupancy is required and for disbursement requests in excess of $20,000.00,
a centification from an inspecting archilect or ather third-party ncceptable to Mortgagee describing
the completed repairs or capital improvements, verifying the completion of the completed work
and the compliance with applicable law and reimbursement of all out-of-pockei inspection fees
incurred by Mortgngee. Mortgagee may require an inspection of the Mortgaged Property prior
to making a quarterly disbursement in order to verify completion of replacements and repairs.
Morigagee reserves the right to make any disbursement from the Replacement Escrow Fund
directly to the party furnishing materials and/or services, The Replacement Escrow Fund is
sofely for the protection of Mortgagee and entails no responsibility or abligation on Mortgagee's
part beyond the payment of the costs and expenses described in this section in accordance with
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the terms hereof and beyond the allowing of a duc credit for the sums actually received. In the
event that the amounts on deposit or available in the Replacement Escrow Fund are inadequate
to pay the costs of such repairs or capital expenditure, Mortgagor shall pay the amount of such
deficiency. Until expended or applied as above provided, any amounts in the Replacement
i Escrow Fund shall constitute additional security for the Debt, Upon the occurrence of an Event
of Default, Mortgagee may apply any sums then present in the Replacement Escrow Fund to the
payment of the Debt in any order in its sole discretion. Upon payment of the Debt and
performance by Mortgagor of all its obligations under this Morigage and the other Loan
Documents, any amsounts remaining in the Replacement Escrow Fund shall be refunded to
Mortgrgor  The Replacement Escrow Fund shall not constitute a trust fund and may be
commingléd with other monies held by Morigagee. The Replacement Escrow Fund shall be held
in an account iz Mortgagee's name (or such other account name style as Morlgagee may elect)
at a financial 1nsotution selected by Mortgagee in its sole discretion. Mortgagor shall be entitled
to, and shall repovt uadzr its federal tax identification number, the amount earned, if any, on the
Replacement Escrow Fand at a yield equal to that which would accrue on such funds by taking
the average of the interest-rate paid on each tier (if any) of such institution's basic business
checking with interest account and the interest rates paid on cach tier (if any) of such institution's
business money market savings account, as such rates change from time to time, as quoted by
the institution with which Mortgapce (or its servicer) deposits the Replacement Escrow Fund
("Mortgagot’s Interest"), or if such ingatution does not have established basic business checking
with interest and business money markzy savings account {or if rates for such account cannot
otherwise be determined in cannection with t'ie dzposit of such Replacement Escrow Fund), then
at such average of comparable rates as quoted by Bank One, Texas, N.A. Morigagor's Interest,
less applicable administrative fees (if any), shal! be ans become part of such Replacement Escrow
Fund and shall be disbursed as provided in this section.’ Mortgagee shall not be responsible for
obtaining a specific return or yield on such deposit and, unless otherwise prohibited by applicabie
law, shall be entitled to retain any fecs or other earnings in excess of Mortgagor's Interest paid
in connection with the deposit or placement of any Replacement Zscrow Fund. Morigagee will
cause to be furnished to Mortgagor on an annual basis such income tax reporting forms as are
required by applicable law.

e T e

Notwithstanding the foregoing, Mortgagee (by its acceptance of this Moripage) agrees to
defer its right to require deposits into the Replacement Escrow Fund as long.2s tue following
conditions are satisiied:

(a)  Mortgagor (or & successor or assign of Morigagor which Mortgagee has approved
in writing, both with respect to Mortgagee's approval of such successor or assign in aceordance
with the terms of Sectipn 12 and Mortgagee’s approval of such suiccessor or assign with respect
ta the deferral of such deposits) is the sole fee owner of the Mortgaged Property;

(b)  Mortgagor has cstablished a mechanism acceptable to Mortgagee for insuring that
all capital expenditures refated to the Mortgaged Property are paid in accordance with the capital
expenditures budget approved by Mortgagee and in accordance with the Loan Documents;
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(¢)  Mortgagee is satisfied in its sole discretion from written evidence provided
promptly and consistently to it by Mortgagor (such as, without limitation, a schedule listing the
type and cost of replacements, together with copies of paid invoices and other appropriate
supporting documentation), and by annual inspection of the Mortgaged Property by Mortgagee

. or Mortgagee's Agent, that all capital expenditures set forth in such capital expenditure budget

: are actually timely made and that an escrow for such purpose is not necessary in Mortgagee's

sole discreticn; and

(d)  No Event of Default exists hereunder or under any other Loan Document and no
condition. of event exists which with notice; the passage of time, or both, would constitute an
Eventor Sefault.

In the svent any one or more of the foregoing conditions precedent shall be (or become)
unsatisfied, Mortgar,ee or Mortgagee's Agent (in addition to any other remedies under applicable
law and the Loan Drocuments) (i) may require that such deficiency be immediately remedied or
recauire that such escrovoe established and fully funded in such amount as may be estimated by
Mortgagee (and any such(eg.iviate shall be binding upon Mortgagor), and (ii) may retain (at

. Mortgagor's expense as a portion-of the Debt) an inspecting architect or engineer to verify the
' completion of the repairs or capital improvements in a manner reasonably satisfactory to
Mortgagee. '

7. Condemnation. Mortgagot shaii-oromptly give Mortgagee written notice of the
aciual or threatened commencement of any «ondemnation or eminent domain proceeding and
shall deliver to Mortgagee copies of any and-o!i papers served in connection with such

- proceedings. Mortgagee is hereby irrevocably appoinited as Mortgagor's attorney-in-fact, coupled

. with an interest, with exclusive power to collect, receive snd retain any award or payment for
said condernnation or eminent domain and to make any coinpromise or settiement in conneclion

with such proceeding, subject to the provisions of this Mortgage (including, without limitation,

the last sentence in Section 27 below). Notwithstanding any takinguy any public or quasi-public

autharity through eminent domain or otherwise (including but not-iiiizd to any transfer made

in lieu of or in anticipation of the exercise of such 1aking), Morigagor ihail continue to pay the _

Debt at the time and in the manner provided for its payment in the Note, in this Morigage and -

the other Loan Documents and the Debt shall not be reduced until any award o pa'ment therefor ‘

shall have been actually received after expenses of collection and applied by Martyagee to the

discharge of the Debt. Mortgagee shall not be limited to the interest paid on the zwaid by the

condemning authority but shall be entitled to receive out of the award interest at the raic or rates

provided in the Note. Mortgagor shall cause the award or payment made in any condemnation

or eminent domain proceeding, which is payable to Mortgagor, to be paid directly to Mortgagee,

Mortgagee may apply any such award or payment to the reduction or discharge of the Debt

whether or not then due and payable (such application to be free fram any prepayment

consideration provided in the Note, except that if an Event of Default, or an event with notice

and/or the passage of time, or both, would constitute an Event of Default, has occarred, then such

application shall be subject to the full prepayment consideration computed in accordance with
the Note). If the Mortgaged Property is sold, through foreclosure or otherwise, prior to the
receipt by Mortgagee of such award or payment, Morigagee shall have the right, whether or not
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4 deficiency judgment on the Note shall have been sought, recovered or denied, to receive said
award or payment, or a portion thereof sufficient to pay the Debt.

8. Representations Concerning Loan. Mortgagor represents, warrants and covenants

as follows:

(@)  Neither Mortgagor nor any guaranior of the Debt or any part thersof (a
"Guarantor") has any defense to the payment in full of the Debt that arises from applicable local,

state or federal laws, regulations or other requirements. Nene of the Loan Documents are subject
to any rizhi of rescission, set-off, abatement, diminution, counterclaim or defense, including the

defense of rsury, nor will the operation of any of the terms of any such Loan Documents, or the
exercise of anv right thereunder, render any Loan Documents unenforcenble, in whole or in part,
or subject to ainy rioht of rescission, set-off, abatement, diminution, counterclaim or defense,
including the defense of usury, and no such right of rescission, set-off, abatement, diminution,
counterclaim or defence nas been, or will be, asserted with respect thereto.

(b All certificat.ors:permits and approvals, including, without limitation, certificates
of completion and occupancy perriiz required for the legal use and occupancy of the Mortgaged
Property, have been obtained and are in full force and effect, The Mortgaged Property is in good
repair, good order and good conditicr-and free and clear of any damage that would affec
materially and adversely the value of tiie Mortgaged Property as security for the Debt and the
Mortgaged Property has not been materially deciiaged by fire, wind or other casualty or physical
condition (including, without limitation, any scil or-geological condition), which damage has not
been Rully repaired. There are no proceedings perding or threatened for the partial or totai
condemnation of the Mortgaged Property. '

(¢)  To the best of Borrower's knowledge: {iyall ofihe Improvements which were
included in determining the appraised value of the Mortgaged Preperty lie wholly within the
boundaries and building restriction lines of the Mortgaged Propeity (except for the slight
encroachment of the Improvements outside of the lot af the Northwes!‘end of the Morigaged
Property, as shown on the survey prepared by Paul F. Misturak on August 20, 1997, Order

No. 841830), (ii) no improvemenls on ndjoining properties encroach upon -the Mortgaged
Property, and (iii) no easements or other encumbrances upon the Premises encroach upon any of

the Improvemerits, so os to affect the value or marketability of the Martgaged Propisty except
for immaterial encroachments which do not adversely affect the security intended to be provided
by this Mortgage or the use, enjoyment, value or marketability of the Mortgaged Property. All
of the Improvements comply with all material requirements of any applicable zoning and
sibdivision laws and ordinances.

(d)  The Mortgaged Property is not subject to any leases or operating agreements other
than the leases and the operating agreements, if any, described in the rent roll delivered to
Mortgagee in connection with this Mortgage, and all such lcases and agreements are in full force
and effect. No person has any possessory interest in the Mortgaged Property or right to occupy
the same except under and pursuant to the provisions of the leases and any such operating
agreements.
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(e)  All financial data, including, without limitation, statements of cash flow and
income and operating expenses, delivered to Mortgagee by, or on behalf of Mortgager are (i) true
and correct in all material respects; (ii) accurately represent the financial condition of Mortgagor
or the Mortgaged Property as of the date thereof in all material respects; and (iii) to the extent
reviewsd by an independent certified public accounting firm, have been prepared in accordance
with generally accepted accounting principles consistently applied throughout the periods covered.

(f) The survey of the Mortgaged Property delivered to Morigagee in connection with
this Mortgage, has been performed by a duly licensed surveyor or registered professional engineer
in the jurisdiction in which the Morigaged Property is situated, and to the best of Mortgagor's
knowleags, does not foil to reflect any material matter affecting the Mortgaged Property or the
titie therewo

(g)  To'the best of Mortgagor's knowledge, the loan evidenced by the Loan Documents
complies with, ot<is ¢xempt from, applicable state or federal laws, regulations and other
requirements pertaining 4o usury and any and all other requirements of any federal, state or local
law,

() The Mortgaged P-operty is located on a dedicated, ali-weather road, or has access
to an irrevocable casement permitting ingress and epgress which are adequate in relﬂtton 10 the
premises and location on which the Morgaged Property is located.

(i) The Mortgaged Property is'served by public utilities and services in the
surrounding community, including police and _firs protection, public iransportation, refuse
removal, public education, and enforcement of safety codes which are adequate in relation to the
premises and location on which the Mortgaged Prorer;y ¢ located,

{j)  The Mortgnged Property is serviced by public ‘vate: and sewer systems which are
adequate in rclation to the premises and location on which the Miziigaged Property is located.

(k) [intentionally deleted)

()  The Mortgaged Property is a contiguous parcel and a separate 161 percel, and there
are no delinquent Taxes or other outstanding charges adversely affecting the Mortgap<d-Property,

{m} The Mortgaged Property is not relied upon by, and does not rely ujor, any
building or improvement not part of the Mortgaged Property to fulfill any zoning, building code
or other governmental or municipal requirement for siructural support or the furishing of any
essential building systems or utilitics, except (o the extent of any valid and existing reciprocal
casement agreements shown in the title insurance policy insuring the lien of this Mertgage.

(n)  Noaction, omission, misrepresentation, negligence, fraud or similar occurrence has
taken place on the part of any person that would reasonably be expected 1o result in the failure
or impairmen! of full and timely coverage under any insurance policies providing coverage for
the Morigaged Provertv.

. i * -]
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(o)  There are no defaults by Mortgagor beyond any applicable grace period under any
contract or agreement (other than this Mortgage and the other Loan Documents) that binds
Mortgagor and/or the Mortgaged Property, including any management, service, supply, security,
i maintenance or similar contracts; and Mortgagor has no knowledge of any such default for which
notice has not yet been given; and no such agreement is in effect with respect to the Mortgaged
' Property that is not capable of being terminated by Mortgagor on less than thirty (30) days notice
except as previously disclosed to Mortgagee by a delivery of a copy of all such agreements.

(p)  The representations and warranties contained in the Closing Certificate executed
by Mortgagor in connection with the Note (which certificate constitutes one of the Loan
Documents) are true and correct and Mortgagor shall observe the covenants contained therein,

9. Single Purpose Entity/Separateniess. Mortgagor represents, warrants and covenants

as follows:

(a)  Mortgagourdoes not own and will not own any encumbered asset or property other
than (i) the Mortgaged Proreity, and (ii) incidental personal property necessary for the ownership
or vperation of the Mortgagen Property.

. (b)  Mortgagor will not egrge in any business other than the ownership, management
L and operation of the Mortgaged Propirty znd Mortgagor will conduct and operate its business
as presently conducted and operaled. '

- (c) © Mortgagor will not enter into any tortract or agreement with any Guarantor or any
party which is directly or indirectly controlling, corimlled by or under common control with
Mortgagor or Guaranter (an "Affiliate"), except upon teimis and conditions that are intrinsically
fair and substantially similar to those that would be availa’!c'on an arms-length basis with third
parties other than any Guarantor or Affiliate.

(d)  Mortgagor has not incurred and will not incur any-indebtedness, secured or
unsecured, direct or indirect, absolute or contingent (including guaranteciig any obligation), other
than (i) the Debt, and (ii) trade and operational debt incurred in the ordinay course of business
with trade creditors and in amounts as are normal and reasonable under the ¢’rcunstances. No
indebtedness other than the Debt may be secured (subordinate or parj passu) by fie Mortgaged
Praperty.

(¢)  Mortgagor has not made and wil! not make any loans or advances to any third
party, nor to Guarantor, any Affiliate or any constituent party of Mortgagor.

() Mortgagor is and will remain solvent and Mortgagor will pay its debts from its
assels as the same shall become due,

(gy  Mortgagor has done or caused o be done and will do all things necessary, to
preserve its existence, and Morigagor will not, nor will Morlgagor permit Guarantor to amend,
mudify or otherwise change the partnership certificate, partnership agreement, articles of
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incorporation and bylaws, trust or other organizational documents of Mortgagor or Guarantor in
a manner which would adversely affect the Mortgagor's existence as a single-purpose enlity.

(hy  Mortgagor will maintain books and records and bank accounts separate from those
of its Affiliates and any constituent party of Mortgagor, and Mortgagor will file its own tax
reluens.

(i) Mortgagor will be, and at all times will hold itself out to the public as, a legal
entity separate and distinct from any other entity (including any Affiliate, any constituent party
of Mortgagor or any Guarantor).

50 Mortgagor will preserve and keep in full force and effect its existence, good
standing ara aualification to do business in the state in which the Mortgaged Property is located.

(k) “dospagor will maintin adequate capital for the normal obligations reasonably
foresecable in a business of its size and character and in light of its contemplated business
operations.

() Neither Mortgagor nor any constituent party of Mortgagor will seck the dissolution
or winding up, in whole or ir pad, of Mortgagor, nor will Mortgagor merge with or be
consolidated into uny other entily. '

(m)  Mortgagor will not comminile the funds and other assets of Mortgagor with those
of any Affiliate, any Guarantor, any constitunt rarty of Morigagor or any other person.

(n)  Mortgagor has and will maintain i1 assets in such a manner that it will not be
costly or difficult to segregate, ascertain or idemify its-individual assets from those of any
constituent party of Mortgagor, Affiliate, Guarantor or anv cther person.

(o)  Mortgagor does not and will not hold itself out 1o be responsible for the debts or
obligations of any other person (provided, that the foregoing shall-not-arevent Mortgagor from
being and holding itself responsible for expenses incurred or obligai'ons undertaken by the
property manager of the Mortgaged Property in respect of its duties regauding the Mortgaged
Property).

{py  Mortgagor shall obtain and maintain in full force and effect, and abide by and
satisfy the material terms and conditions of, all material permits, licenses, registrations widt other
authorizations with or granted by any governmental authorities that may be required from time
to time with respect to the performance of its obligations under this Mortgage.

10.  Maintenance of Mortgaged Property. Mortgugor shall cause the Mortgaged

Property to be operated and maintained in a good and safe condition and repair and in keeping
with the condition and repair of properties of a similar use, value, age, nature and construction,
Mortgagor shall not use, maintain or operate the Mortgaged Property in any manner which
constitutes a public or private nuisance or which makes void, voidable, or cancelable, or increases

_ A )
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the premium of, any insurance then in force with respect thereto, The Improvements and the

Equipment shall not be removed, demolished or materially altered (except for normal replacement

of the Equipment) without the consent of Mortgagee. Mortgagor shall promptly comply withi all
: laws, orders and ordinances affecting the Mortgaged Property, or the use thereof. Mortgagor
) shall promptly repair, replace or rebuild any part of the Mortgaged Property which may be
) destroyed by any casualty, or become damaged, worn or dilapidated or which may be affected
by any proceeding of the character referred to in Section 7 hereof and shall complete and pay
for any structure at any time in the process of construction or repair on the Premises.

11~ Use of Mortgaged Property. Mortgagor shall not initiate, join in, acquiesce in, or

conseni 1o any change in any private restrictive covenant, zoning law or other public or private
restriction, Tiruting or defining the uses which may be made of the Mortgaged Property or any
part thereof, nor shail Mortgagor initiate, join in, acquiesce in, or consent to any zoning change
or zoning matter altesting the Mortgaged Property, [f under applicable zoning provisions the use
of all or any portion of the Morigaged Property is or shall become a nonconforming use,

Mortgagor will not cause or permit such nonconforming use to be discontinued or abandoned
without the express written Gorseat of Morigagee. Mortgagor shall not permit or suffer to occur

any waste on or to the Morigaged Praperty or to any portion thereof and shal! not lake any steps
whatsoever to convert the Mortgagea Property, or any portion thereof, to a condominium or
cooperative form of management. Mazrigngor will not install or permit to be instalied on the
Premises any underground storage tank Gr2!ove-ground storage tank without the written consent

of Mortgngee,

12, Transferor Encumbrance of the Moitgnged Property. (a) Mortgagor acknowledges
that Mortgagee has examined and relied on the credivvedihiness and experience of Mortpagor in
owning and operating properties such as the Mortgaged Property in agreeing to make the loan
secured hereby, and that Mortgagee will continue to rely on Mortgagor's ownership of the
Mortgaged Property as a means of maintaining the value of the Morigaged Property as security
for repayment of the Debt, Mortgagor acknowledges that Morigapee has a valid interest in
maintaining the value of the Mertgaged Property so as to ensure that, sheuld Mortgagor default
in the repayment of the Debt, Mortgagee can recover the Debt by a sale of the Mortgaged
Property. Morigagor shall not, without the prior written consent of Mortgagee, sell, convey,
alienate, mortgage, encumber, pledge or otherwise transfer the Mortgaged Property or any part
thereof, or permit the Mortgaged Property or any part thereof to be sold, conveyzd alienated,
mortgaged, encumbered, pledged or otherwise transferred; provided, however, Mortgages may,
in its sole discretion, give such written consent (but shall have no obligation to do so)ioany
such sale, conveyance, alienation, mortgage, encumbrance, pledge or other transfer, and any such
consenl may be conditioned upon the satisfaction of such conditions precedent as Mortgagee may
require {including, without limitation, the conditions precedent set forth in gubsection 12[c)
below), Notwithstanding any othar provision of this Section 12, Mortgagee will consent, subject
to the conditions of subsegtion [2(c), and provided that no Event of Default has cccurred and is
continuing, to one (1) sale, conveyance, alienation, mortgage, encumbrance, pledge or other
transfer of the Mortgaged Property by the original Mortgagor as set forth in this Mortgage.
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(b) A sale, conveyance, alienation, mortgage, encumbrance, pledge or transfer within
the meaning of this Section 12 shall not include (x) transfers made by devise or descent or by
X operation of law upon the death of a joint tenant, partner or shareholder, subject, however, to all
X of the following requirements: (1) written notice of any transfer under this gybsection (b)(x),
whether by will, trust or other written instrument, operation of law or otherwise, is provided to
Mortgagee or its servicer, together with copies of such documents relating to the transfer as
Mortgagee or its servicer may reasonably request, (2) control over the management and operation
of the Mortgaged Property is retained by one or more of Dale Phillips or Daniel Claud (the
"Qrigingi Pringipals,” whether one or more) at all times prior to the death or legal incapacity of
any or a' Oripinal Principals and Is thereafter assumed by persons who are acceptable in all
respects to Mortgagee (in its sole and absolute discretion), (3) no such transfer by any of Original
Principals wiil release their respective estate from any liability as Guarantor, as more particularly
provided in gupsection 12(c) below, and (4) no such transfer, death or other event has any
adverse effect either v the bankrupicy-remate status of Mortgagor under the requirements of any
national raling agency«o: the Certificates (hereinafter defined) or on the status of Mortgagor as
a continuing legal entity lizhle for payment of the Debt and the performance of all other
obligations secured hereby,-or/(y) transfers otherwise by operation of law in the event of a
bankruptcy, nor shall the meaniag include a Lease, but shall be deemed to include (i) an
installment sales agreement whereir Marigagor agrees to sell the Mortgaged Property or any part
thereof for a price to be paid in instal'inents; (ii) an agreement by Mortgagor leasing all or a
substantial part of the Mortgaged Propert;-ior other than actual occupancy by a space tenant
thereunder or a sale, assignment or other transisr of, or the grant of a security interest in,
Mortgagor's right, titie and interest in and to-piy Leases or any Rents; (iii) if Mortgagor,
Guarantor, or any general partner of Mortgagor o Guarantor is a corporalion, any merger,
consolidation or the voluntary or involuntary sale, conveyance or transfer of such corporation's
stock {or the stock of any corporation directly or indirecilv. controlling such corporation by
operation of law or otherwise) or the creation or issuance of siew stock in one or a series of
(ransactions by which an aggregate of more than 10% of such corneration's stock shall be vested
in a party or parties who are not now stockholders (provided, however, in no event shall this
subpart [iii] apply to any Guarantor whose stock, shares or partnership iaterests are traded on a
nationally recognized stock exchange}; (iv) if Mortgagor, Guarantor, or ani/ general partner of
Mortgagor or Guarantor is a limited liability company or limited partnership, 4ie, voluntary or
involuntary sale, conveyance or transfer by which an aggregate of more than fitly. pezent (50%)
of the ownership interest in such limited linbility company or more than fifty perceit(50%) of
the limited partnership interests in such limiled partnership shall be vested in parties r.ot having
an ownership interest as of the date of this Mortgage; and (v) if Morigagor, any Guarantoy-oi any
general partner of Mortgagor or any Guarantor is a limited or general partnership or joint venture,
the change, removal or resignation of a general partner, managing partner or joint venturer or the
transfer of all or any portion of the partnership interest of any general partner, managing partner
or joint venturer,

(¢)  Notwithstanding the provisions of subsections 12 (a) and (b) above, Mortgagee will
give its consent lo a one time sale or transfer o Morigaged Property, provided that no Event of
Default has occurred and is continuing and (i) the grantee's or transferec's integrity, reputation,
choracter and management akilite - -gtisfyctory to Morigagee in its sole discretion, (i) the

—
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grantee's or transferee's (and its sole general partner's) single purpose and bankruptcy remote
character are satisfactory to Mortgagee in its sole discretion, (iii) and any conditions relating to
the sale or transfer imposed by any national rating agency for the Certificates are satisfied, (iv)
Mortgagee has obtained such estoppels from any guarantors of the Note or replacement
“ guarantors and such other legal opinions, certifications and similar matters as Morlgagee may
) requize, (v) al! of Mortgagee's costs and expenses associated with the sale or transfer (including
reasonable attorneys Tees) are paid by Mortgagor o the grantee or transferee, (vi) the payment
of a transfer fee not to exceed one percent (1%) of the outstanding principal balance of the loan
evidenced by the Note and secured hereby (the “Loan"), (vii) the graniee's execution of a written
assumption agreement and such modification to the Loan Documents containing such terms as
Mortgagce may require and delivery of such agreement to Mortgagee prior to such sale or
transfer (pravided that in the event the Loan is included in o REMIC and is a performing Loan,
no modificalici to. the terms and conditions shall be made or permitted that would cause (A) any
adverse tax conseqidences to the REMIC or any holders of any Certificates, (B) this Mortgage
to fail to be a "Quatifying Mortzage" under applicable federal law relating to REMIC's, or
(C) result in a taxation ~£he income from the Loan to the REMIC or cause a loss of REMIC
status), and (viii) the delivéry t» Mortgagee of an endorsement (at Mortgagor's sole cost and
expense) to the mortgagee policy-of title insurance then insuring the lien created by this
Mortgage in form and substance ¢cceptable to Mortgagee in its sole judgment. Without limiting
the foregoing, if Mortgagee shall coliseat to any such transfer, the written assumption agreement
described in subsection 12(c)(vii) above shall provide for the release of Mortgagor of personal
liability under the Note and other Loan Dociments solely as to acts or events occurring, or
obligations arising, after the closing of such sule; pravided, however, in no event shall such sale
operate to: {x) relieve Mortgagor of any personal iiability under the Note or any of the other
Loan Documents for any acts or events occuriing, or obligations arising, prior to or
simultaneously with the closing of such sale, and Mortgpgor shall execute, without any cost or
expense to Mortgagee, such documents and agreements-os Mortgagee shall reasonably require
to evidence and effectuate the ratification of such personal liab lity, or (y) relieve any Guarantor
or indemnitor, including Mortgagor, of its obligations under any gua:anty or indemnity agreement
executed in connection with the Debt (including, without limitation, ths Ervironmental Liabilities
Agreement of even date herewith [the "Environmental Agreement"]), end =ach Guarantor and
indemnitor shafl execute, without any cost or expense to-Mortgagee, cuch_documents and
agreements as Morigagee shall reasonably require to evidence and effectuate ‘he satification of
gach such guaranty and indemnity agreement. Notwithstanding clause (y) preceuing, if the
proposed transferee and a party associated with the proposed ransferee (the “"Substitute
Guarantor") (1) is approved by Mortgagee in its sole discretion (including a determinatic: that
the proposed transferee and Substitute Guarantor have adequate financial resources), (2) assumes
the obligations of Guarantor and indemnitor under its guaranty or indemnity agreement, and (3)
execules, without any cost or expense te Mortgagee, a new guaranty and/or indemnity agreement,
as applicable, in form and substance satisfactory to Mortgagee, then Mortgugee may release
Guarantor or any current indemnitor from all obligations arising under its guaranty or indemnity
agreement after the closing of such sale,

(d  Mortgagee may predicate its decision to grant or withhold consent to any
subsequent sale, convevance, alienation, mortgage, encumbrance, pledge or other transfer upon
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the satisfaction (in the sole determination of Morigagee) with such conditions as may be imposed
' by Mortgagee, which may include, but shall not be limited to, the following matters: (i) the
delivery to Mortgagee of an endorsement (at Mortgagor's sole cost and expense) to the martgagee -
policy of title insurance then insuring the lien created by this Mortgage in a form and substance -
acceptabic to Mortgagee, in its sole judgment; (ii) the grantee's integrity, reputation, character, K
creditworthiness and management ability being sntisfactory to Mortgagee, in its sole judgment;
(iti) the grantee's single-purpose and bankruptcy-remote character being satisfactory to Martgagee,
in its sole judgment; (iv) the grantee cxecuting (prior to such sale or transfer) a written
assumption agreement containing such terms as Mortgagee may require; (v) subject to any
restrictions described in gubsection 12(¢) above relating to the Loan being included in a REMIC,
an adjustrazat to the term of the Note, a principal pay down on the Note or an increase in the
rate of intetesi payable on the Note; {vi) payment by Mortgagor of 4 transfer and assumption {ee
not to excetd 0sie percent (1%) of the then unpaid principal balance of the Note; (vii) payment
by Mortgagor of tac expenses deseribed in subsection J2(f) belos; and {viii) the satisfaction of
any conditions imposed, by any national rating agency for Certificates, together with such
modification(s) of the Luan Documents and such legal opinions, certifications and similar matters
that Mortgagee may require._Mestgagee agrees not to unreasonably withhold its consent to a sale
or transfer of the Martgaged Property upon the satisfaction (in the sole determination of
Mortgagee) of the conditions to iis consent as set forth herein; provided, however, in any event
Mortgagee shall be deemed to be reacunable in withholding its consent if a sale to the proposed
transferee receives unfavorable commeri from a national rating agency for Certificates,
Martgagee shall not be required to demonstraie any -actual impnirment of its security or any
increased risk of default hereunder in order to-declare the Debt immediately due and payable
v upon any sale, conveyance, alienation, mortgage, cisumbrance, pledge or transfer by Mortgagor
' of the Morigaged Property without Mortgagee's consert.

(&)  Mortgagee's consent to one sale, conveyanse, alienation, mortgage, encumbrance,
pledge or transfer of the Mortgaged Property shall not be deemed to-be a waiver of Mortgagee's
right (o require such consent to any future occurrence of sume. Anjy ca'e, conveyance, alienation,

mortgage, encumbrance, pledge or transfer of the Mortgaged Property made in contravention of
this Section 12 shall be null and void and of no force and effect.

(ff  Mortgagor agrees to bear and shail pay or reimburse Morigagee on demand for
all reasonable expenses (including, without limitation, all recording costs, reasoncol< aitorney's
fees and disbursements and title search costs) incurred by Morlgagee in connectior” with the
review, approval and documentation of any such sale, conveyance, alienation, morigage,
encumbrance, pledge or transfer.

(g)  In no cvent shall any of the terms and provisions of this Section 12 amend or
modify the terms and provisions contained in Sg¢tion 2 herein.

13, Estoppel Centificates and No Default Affidavits. (a) After request by Mortgagee,
Mortgagor shall within ten (10) days furnish Mortgagee with a statement, duly acknowledged and
certified, setting forth (i) the amount of the original principal amount of the Note, (ii) the unpaid
principal amount of the Note, (iii} the rate of interest of the Note, (iv) the date installments of
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interest and/or principal were last paid, (v) any offsets or defenses to the payment of the Debt,
if any, and (vi) that the Note, this Mortgage end the other Loan Documents are valid, legal and

binding obligations and have not been modificd or if modified, giving particulars of such
modification,

(b)  Alter request by Mortgagee, Mortgagor shull within ten (10) days furnish
Mortgagee with a centificate reaffirming all representations and warranties of Mortgagor set forth
herein and in the other Loan Documents as of the date requested by Mortgagee or, to the extent
of any changes to any such representations and warranties, so stating such changes.

{cy - If the Mortgaged Property includes commercial property, Mortgagor shall deliver
lo Mortgagre Jpon request, tenant estoppel certifiates from cach commercial tenant at the
Mortgaged Propeity in form and substance reasonably satisfactory to Mortgagee provided that
Mortgagor shall 1iov'bs required to deliver such certificates more frequently than two (2) times
in any calendar year.

14, Changes inthe Yaws Regarding Taxation. 1 any law is amended, enacted or
adopted after the date of this Morgage which deducts the Debt from the value of the Mortgaged
Property for the purpose of taxatian oz which impoeses a tax; either directly or indirectly, on the
Debt or Mortgagee's interest in the Msrigaged Property, Mortgagor will pay such tax, with
interest and penalties thercon, if any. 1w tlie event Mortgagee is advised by counsel chosen by
it that the payment of such tax or interest ap<-penalties by Mortgagor would be unlawful or
taxable to Mortgagee or unenforceable or provide the basis for a defense of usury, then in any
such event, Morigagee shall have the option, by vriiten nolice of not tess than forty-five {45)
days, to declare the Debt immediately due and payabis,

15.  No Credits on Account of the Debt, Mortgagor tvill not claim or demand or be

entitled to any credit or credits on account of the Debt forlany part of the Taxes or Other
Charges assessed against the Mortgaged Property, or any part lhe:2uf, and no deduction shall
otherwise be made or claimed from the assessed value of the Mortgages Property, or any part
thereof, for real estate tax purposes by reason of this Mortguge or the Diebi. In the event such
claim, credit or deduction shall be required by law, Mortgagee shall have bz option, by written
natice of not less than ninety (90) days, to declare the Debt immediately due ind pavable,

i6.  Documentary Stamps. If at any time the United States of America; any State

thereof or any subdivision of any such State shall require revenue or other stamps to be @fixed
to the Note or this Mortgage, or impose any other tax or charge on the same, Mortgagor will pay
for the same, with interest and penalties thereon, if any.

17 Confrolling Agreement. It is cxpressly stipulated and agreed to be the intent of

Mortgagor and Mortgagee at all Limes to comply with applicable state law or applicable United
States federal law {to the extent that it permits Morlgagee to contract for, charge, take, reserve,
or receive a grealer amount of interest than under state law) and that this section shall control
every other covenant and agreement in this Mortgage and the other Loan Documents. If the
applicable law (state or federal) is ever judicially interpreted so as to render usurious any amount
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called for under the Note or under any of the other Loan Documents, or contracted for, charged,
taken, reserved, or received with respect to the Debt, or if Morigagee's exercise of the option to
accelerate the maturity of the Note, or if any prepayment by Mortgagor results in Mortgagor
having paid any interest in excess of that permitted by applicable law, then it is Morigagor's and
Mortgagee's express intent that all excess amounts theretofore collected by Mortgagee shall be
credited on the principal balance of the Note and all other Debt (or, if the Note and ail other
Debt kave been or would thereby be paid in full, refunded to Mortgagor), and the provisions of
the Note and the other Loan Documents immediately be deemed relormed and the amounts
thereafler collectible hereunder and thereunder reduced, without the necessity of the execution
of any new documents, so as to comply with the applicable law, but so as to permit the recovery
of the fuites: amount otherwise called for hereunder or thereunder. All sums paid or agreed to
be paid to vnrtgagee for the use, forbearance, or detention of the Debt shall, to the extent
permitted by apriicable law, be amortized, prorated, allocated, and spread throughout the full
stated term of the Seht until payment in full so that the rate or amount of interest on account of
the Debt does nat exveed the maximum rate permitted under applicable taw from time to time
in effect and applicabic 10-the Debt for so long as the Debt is outstanding. Notwithstanding
anything to the contrary coniained herein or in any of the other Loan Documents, it is not the
intention of Morngagee 1o acte!erate the maturity of any interest that has not acerued at the time
of such acceleration or to collect unearned interest at the time of such acceleration.

18.  Dooks and Records. rrtgagor will keep accurate books. and records in
accordance with sound accounting principies in which full, true and correct entries shall be

promptly made with respect to the Mortgaged "roparty and the operation thercof, and will permit
all such books and records (including without linritalion all contracts, s\atements, invoices, oills
and claims for fabor, materials and services supplied for.the construciion, repair or operation of
the Improvements) to be inspected or audited and <opies made by Mortgagee and ils
representatives during normal business hours and at any Other reasonable times. Mortgagor
represents that its chief executive office is as set forth in the in‘roductory paragraph of this
Mortgage and that all books and records pertaining to the Mortgaper-Property are maintained at
such location. Mortgagor will furnish, or cause to be furnished, ‘0 Murtgagee on or hefore
twenty (20) days afer cach calendar month the fellowing items, each ce/tified by Mortgagor as
being true and correct, in such format and in such detail as Mortgagee or its servicer may
request: {a) a writlen statement (rent roll) dated as of the last day of such month/identifying each
of the Leases by the term, space occupied, rentrl required to be paid, security depesit-paid, any
rental concessions, and identifying any defoults or payment delinguencies “tlieraunder;
{b) operating statements prepared for such month and year to date; {c) a property balancs sheet
for such months; and (d) a comparison of the budgeted income and expenses with the actual
income and expenses for such month and year to date, together with a detailed explanation of any
variances between budgeted and actual amounts that are greater than (i) $1,000.00, or (ii) five
percent (5%) or more for each line item therein. Such monthly reporting obligation will continue
through the end of the calendar month which is not less then twelve (12) months afier the date
of this Mortgage and uniil there is no Event of Default and no event with which notice or lapse
of time or both could constitute and Event of Default, Beginning upon the expiration of such
period, Mortgagor represents that its chief executive office is as set forth in the introductory
paragraph of this Mortgage and that atl books and records pertaining to the Mortgaged Property
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are maintained at such location. Mortgagor will fumish, or cause to be furnished, to Mortgagee
on or before forty-five (45) days after March 31, June 30, September 30 and December 31 of
each calendar year the following items, each centified by Mortgagor as being true and correct,
in such format and in such detail as Mortgagee or its servicer may request: (a) a written
statement (rent rofi) dated as of the last day of each such calendar quarter identifying each of the
Leases by the term, space occupied, rental required to be paid, security deposit paid, any rental
cancessions, and identifying any defaults or payment delinquencies thereunder, (b) quarterly and
year to date operating statements prepared for each calendar quarter during each such reporting
period; (¢) @ property balance sheet for each calendar quarter during ench such reporting period;
and {d) a comparison of the budgeted income and expenses and the actual income and expenses
for each calendar quarter during each such reporting period and year 1o date, together with a
detailed expianation of any variances between budgeted and actual amounts that are greater than
(i) $2,000.00, or (i) five percent (5%) or more for each line ifem therein, Within ninety (90)
days following ihe end of each calendar year, Mcrtgagor shall furnish a statement of the {inancial
affairs and conditior of the Mortgaged Property including a statement of profit and loss for the
Martgaged Praperty ip such format and in such detail as Mortgagee or its servicer may request,
and setting forth the finuicial condition and the income and expenses for the Mortgaged Property
for the immediately prectding-calendar year prepared by an independent certified public
gccountant, Mortgagor shall deliver to Mortgagee copies of alf income tax retusns, requests for
extension and other similar items contemporaneously with its delivery of same to the Internal
Revenue Service. On or before Noveraher 30 of each calendar year, Mortgagor shall deliver to
Mortgagee an itemized operating budgct’and capital expenditure budget of the Mortgaged
Property and a management plan for the Mortgaged Property for the next succeeding calendar
year on & month-by-month basis, in such format and in such detail as Mortgagee may request.
[n the event Mortgagor fails to deliver such reppis within the time frames provided above,
Mortgagor shall pay o late charge equal to two percert £2%) of the monthly payment amount for
each late submission of financial reporis to compensatc. Mortgagee or its servicer for the
additional administrative expense caused by such failure ¢r-delay whether or not Mortgagor is
entitled to any notice and opportunity to cure such failure piior to the exercise of any of the
remedies. Failure to provide monthly, quarterly or annual reporis chall constitute an Event of
Default, and shall entitle Mortgagee to audit, or cause o be audited, Morgagor's books and
records. The late charge and the cost of such audit shall be immediately sayable from Mortgagor
upon demand by Mortgagee and, until paid, shall be added to and constiuite a portion of the

Debt. Atany time and from time (o time Mortgagor shall deliver to Mortgagee or i's agenis such
other finencial data as Mortgagor prepares for its own use and which Mortgagee U its agents
shall request with respect to the ownership, mainienance, use and operation of the piortgaged
Property, including, but not limited to, schedules of gross sales for percentage rents under &.0ases.
Mortgagor will permit representatives appointed by Mortgagee, including independent
accountants, agents, attomeys, appraisers and any other persons, to visit and inspect during its
normal business hours and at any other reasonable times any of the Mortgaged Property and to
make photopraphs thereaf, and to write down and record any information such representatives
obtain, and shall permit Mortgagee or its representatives to investigate and verify the accuracy
of the information furnished to Mortgngee under or in connection with this Mortgage or any of

the other Loan Documents and (o discuss al such matters with its officers, en?ployees e'md
representatives. Mortgagor will furnish to Martgagee at Marigagor g gxpEnse all evidence which
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Mortgagee may from time to time reasonably request as to the accuracy and validity of or
compliance with all representations und warranties made by Mortgagor in the Loan Documents
and satisfaction of all conditions contained therein, Any inspection or audit of the Morgaged
Property or the books and records of Mortgagor, or the procuring of documents and financisl and
wther information, by or on behalf of Mortgagee, shall be for Mortgagee's protection only, and
shall not constitute any assumption of responsibility or liability by Mortgagee to Morgagor or
anyone else with regard to the condition, construction, maintenance or operation of the
Mortgaged Property, nor Mortgagee's approval of any certification given to Mortgagee nor relieve
Mortgagor of any of Mortgagor's obligations.

19, - Performance of Qther Agreements. Mortgagor shall observe and perform each and

every lerm to b observed or performed by Mortgagor pursuant to the terms of any agreement
or recorded insirwrnent affecting or pertaining to the Mortgaged Property,

20, [FurtherAds, ete. {a) Morlgagor will, at the cost of Mortgagor, and without
expense to Mortgagee, do, execute, avknowledge and deliver all and every such further acts,
deeds, conveyances, mortgages assignments, notices of assignment, Uniform Commercial Code
financing statements or continuatica s\atements, transfers and assurances as Mortgagee shall, from
time to time, require. for the betiez-assuring, conveying, assigning, transferring, and confirming
unto Mortgagee the property and rigris)hereby mortgaged, piven, granted, bargained, sold,
alicnated, enfeoffed, conveyed, confirmed, miedged, assigned and hypothecated or intended now
or hereafter so to be, or which Mortgagor may oc or may hereafter become bound to convey or
assign to Mortgagee, or for carrying out the intentisn or facilitating the performance of the terms
of this Mortgage or for filing, registering or recardijig-this Mortgage. Mortgagor, on demand,
will execute and deliver and hereby authorizes Mortgeger to execule in the name of Mortgagor
or without the signature of Mortgagor to the extent Morigagee may lawfully do so, one or more
financing statements, chattel mortgages or other instruments, to evidence mote effectively the
security interest of Mortgagee in the Morigaged Property. Maortgzgor grants lo Mortgagee an
irrevocable power of attorney coupled with an imterest for the purpose of exercising and
perfecting any and all rights and remedies available to Mortgagee at lawand.in equity, including
without limitation such rights end remedies available lo Mortgagee pursuari to this paragraph.

{b)  Mortgagee (and its mortgage servicer and their respective assigns)-spail have the
right to disclose in confidence such financial information regarding Mortgagor, Guararior or the
Morigaged Property as may be necessary (i) to complete uny sale or attempted sale ol the-Note
or participations in the loan (or any transfer of the mortgage servicing thereof) evidencea by the
Note and the Loan Documents, (ii) to service the Note, or (iii) to furnish information concerning
the payment status of the Note to the holder or beneficial owner thereof, including, without
limitation, al! Loan Documents, financial statements, projections, internal memoranda, audits,
reports, payment history, appraisals and any and all other information and documentation in the
Mortgagee's files {and such servicer's {iles) relating to the Mortgagor, any Guarantor and the
Mortgaged Property. This authorization shall be irrevocable in favor of the Mortgagee (and its
mortgage servicer and their respective agsigns), and Mortgagor and Guarantor waive any claims
that they may have against the Mortgagee, its mortgage servicer and their respective assigns or
the party receiving information from the Mongagee pursuant hereto regarding disclosure of
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. information in such files and further waive any alleged damages which they may suffer as a
' result of such disclosure.

(¢)  The Mongagor acknowledges that the Mortgagee intends to sel! the Joan evidenced
by the Note and the Loan Documents or a participation interest therein to a party who may pool
i the loan with a number of other loans and to have the holder of such loans (most likely a special
purpose REMIC) issue one or more classes of Morigage Backed Pass-Through Certificates (the
"Certificates™), which may be rated by one or more national rating agencies. Mortgagee (and its
mortgage servicer and their respective assigns) shall be permitted to share any of the information
| referred to in subsection (b) above, whether obtained before or after the date of the Note, with
—- the holacre or potential holders of the Certificates, investment banking firms, rating agencies,
: accounting ficms, custodians, successor morigage servicers, law firms and other third-party
advisory firnis {iyolved with the loan evidenced by the Note and the Loan Documents or the
Certificates. 1t isunderstood that the information provided by the Mortgagor to the Mortgagee
(or its mortgage services and their respective assigns) ar otherwise received by Mortgagee (or its
mortgage servicer and theii respective assigns) in connection with the loan evidenced by the Loan
Documents may ultimately oe incorporated into the offering documents for the Certificates and
thus various prospective investors may also see some or all of the information, The Mortgagee
(and its mortguge servicer and their respective assigns) and all of the aforesaid third-party
advisors and professional firms shail b2 entitled to rely on the information supplied by, or on
behalf of, the Mortgagor.

21, Regording of Mortgage, ete. «/non the execution and delivery of this Mortgage
and thereafter, from time to time, Mortgagor' wil! cause this Mortgage, and any security

instrument creating a lien or security interest or evidzpaing the lien hercol upon the Mortgaged
Praperty and each instrument of further assurance to vx filed, registered or recotded in such
manner and in such places as may be required by any present or future faw in order to publish
notice of and fully to protect the lien or security interest hereof upon, and the interest of
Morigagee in, the Mortgaged Property. Mortgagor will pay all {i'ing, registration or recording
fees, and all expenses incident to the preparation, execution and” scknowiedgment of this
Mortgage, any mortgage supplemental hereto, any security instrument wvith respect to the
Mortgoged Property and any instrument of further assurance, and all federud, state, county and
municipal, taxes, duties, imposts, assessments and charges arising out of or in coapection with
the execution and delivery of this Mortgage, any mortgage supplemental herete, =y security
instrument with respect to the Mortgaged Property or any instrument of further assurarce; except
where prohibited by law se to do. Mortgagor shall hold harmless and indemnify Mortgagee, its
successors and assigns, against any liability incurred by reason of the imposition of any tax on
the making and recording of this Mortgage.

22, Reporting Requirements. Mortgagor agrees 1o give prompt notice to Mortgagee
of the insolvency ar bankruptey filing of Mortgagor or the death, insolvency or bankruptey filing
of any Guarantor,

T e a

23, Events of Default. The term "LEvent of Default” as used hercin shall mean the

ceeurrence or happening, at any time and from time to time, of any ong or more of the following:
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(a)  if any portion of the Debt is not paid within ten (10) days from the date when the
same is due;

: (b)  if the Policies are not kept in full force and effect, or if the Policies are not
delivered to Mortgagee upon request;

’ (¢)  if Mortgagor fails to timely provide any monthly, quarterly or annua! finsncial or
accounting report required hereunder

‘ (> if Mortgagor sells, conveys, alienates, mortgages, encumbers, pledges or otherwise

) transfers any nortion of the Mortgaged Property or permits the Mortgaged Property or any part
thereof to be sold, conveyed, alienated, mortgaged, encumbered, levied, pledged or otherwise
transferred without Mortgagee's prior written consent, ‘

(e)  ifany rentosentation or warranly of Mortgagor, or of any Guarantor, made herein,
in any Loan Document, iy guaranty, or in any certificate, report, financial statement or other
instrument or document funizhed to Mortgagee shall have been false or misleading in any
material respect when made;

(h it Mortgagor or any Coasantor shall make an assignment for the benefit of
creditors or if Mortgagor or any Guuaarnior shall admit in writing its inability to pay, or
Moartgagor's or any Guarantor's failure to pay, debls generally as the debts become due;

(g)  if a.receiver, liquidator or trustee of Mortgagor or of any Guarantor shall be
appointed or if Mortgagor or any Guarantor shall be adji.dicated a bankrupt or insolvent, or if
any petition tor bankruptcy, reorganization or arrangemeitt persuant to federal bankrptey law,
ot any similar federal or state law, shall be filed by or against, coisanted to, or acquiesced in by,
Mortgagor or any Guarantor or if Mortgagor or any Guaraator-shall admit in writing its
insolvency or bankruptey or if any proceeding for the dissolution o1 ligqvridation of Mortgagor or
of any Guarantor shall be instituted; however, if such appoiniment, adindication, petition or
proceeding was involuntary and not consented to by Mortgagor or such Guarzntor, upon the same
not being discharged, stayed or dismissed within sixty (60) days;

(h)  subject to Mortgagor's right to contest as provided herein, if the iviortgaged
Property becomes subject to any mechanic's, materialman's, mortgage or other lien except a lien
for local real estate taxes and assessments not then due and payable;

(i) if Mortgagor fails to cure properly any violations of taws or ordinances affecting
or which may be interpreted to affect the Mortgaged Property,

(i)  except as permitted in this Morigage, the actual or threatened alteration,
improvement, demolition or removal of any of the Improvements without the prior consent of
Mortgagee;
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(k)  damage to the Mortgaged Property in any manner which is not covered by
insurance solely as a result of Mortgagor's failure to maintain insurance required in accordance
with this Mortgage;

g () if Mortgagor shall default under any term, covenant, or condition of this Mortgage
] or any of the other Loan Documents other than as specified in any of the above subparagraphs;

(m) if without Mortgagee's prior consent (i) the managing agem for the Mortgaged

Property resigns or is remaved, or (if) the ownership, management or control of such managing

. agent is transferred to a person or entity other than the gencral pariner or managing pariner of

~. the Mo:zegor, or (iii) there is any material change in the property management agreement of the
a Mortgager Troperty;

(n) “ifsl or a substantial part of Mortgagor's nssets (other than the Mortgaged
Property) are attached, seized, subjected lo a writ or distress warrant or are levied upon {unless
such attachment, seizare. wvrit, distress warrant or levy is vacated within sixty [60] days following
the date of the same);

()  enlry of a judgment in excess of $100,000.00 and the expiration of any appeal
rights or the dismissal or final adjusjcation of appeals against Mortgagor (unless such judgment
is vacated withiu sixty {60] days follewing the date of the same),

(p)  the Mortgage shall cease to/constitute a [irst-priority lien on the Mortgaged
Property (other than in accordance with its terms); and

(q)  seizure or forfeiture of the Morlgaged Troperty, or any portion therecf, ar
Mortgagor's interest therein, resultmg from criminal wrongdoing or other unlawful action of
Mortgagor, its affiliates or any tenant in the Morigaged Property under any federal, state or loca!
law,

24, Netice and Cure. Notwithstanding the foregoing, Mot gagee agrees to give to
Mortgagor written notice as described below of (a) Mortgagoer's failure to pay any part of the
Debt when due (s "Monetary Default"), (b) a default referred to in subsection »3(p) above (a
"First_Lien Default"), and (c) a defauit referred to in subsections 23(¢), (i} o ¢).above {a
"Nonmonetary Default'). Mortgagor shall have a period of ten (10) days from itseceipt of
notice in which to cure a Monetary Default (which written notice period may run concurrently
with the ten [10] day period referred to in subsection 23(a]}, shall have a period of twenty (20)
days from its receipt of notice to cure a First Lien Default and shall have a period of twenty (20)
days from ils receipt of notice in which to cure a Nonmonetary Default unfess such Nonmonetary
Default is not susceptible to cure within such tweaty (20) day period, in which case Mortgagor
shall commence to cure such Nonmonetary Default within twenty (20) days following notice and
diligently prosecute such cure to completion; provided, however, that Mortgagor will provide
Mortgagee with such information as Mortgagee may reasonably request concerning the status of
any attempted cure of any such Nonmonetary Default and the cure of any such Nonmonetary
Default must be completed to the satisfaction of Mortgagee within sixty (60) days of notice in
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! any case, Notwithstanding the foregoing, Mortgagee may, but shall not be required, to give
' notice of & Monetary Default or a recurrence of the same Nonmonetary Default more frequently
than two times in any calendar year. A Monetary Default ancl/or First Lien Default and/or
Nonmonetary Default shall nevertheless be an Event of Default for all purposes under the Loan
Decuments (including, without limitation, Mortgagee's right to collect Default Interest and any
other administrative charge set forth in the Note) except that the acceleration of the Debt or other
exercise of remedies shall not be prior to the expiration of the applicable cure and/or grace
periods provided in Section 23 or in this section,

25, Remedies. Upon the occurrence of an Event of Default and subject to any
applicabie’ rure period, Mortgagee may, at Mortgagee's option, do any one or more of the
following.

(a)  Kighi to Pe A0Q0r'S . If Mortgagor has failed to keep or
perform any covenant \whatsoever contained in this Mortgage or the other Loan Documents,
Mortgagee may, but shli not be obligated to any person ta do so, perform or attempt to perform
said covenant; and any payrient made or expense incurred in the performance or attempted
performance of any such covensnt, together with any sum expended by Mortgagee that is
chargeable to Mortgagor or subject 1o reimbursement by Morlgagor under the Loan Documents,
shall be and become a part of the "Tebt," and Mortgagor promises, upen demand, to pay to
Mortgagee, at the place where the Noie/i2 payable, all sums so incurred, paid or expended by
Mortgagee, with interest from the date waen zaid, incurred or expended by Morigagee at the
Default Rate as specified in the Note.

(b)  Right of Entry. Mortgagee may, priei or subsequent to the institution of any
foreclosure proceedings, enter upon the Morlgaged Pioperty, or any part thereof, and take
nxclusive possession of the Mortgaged Property and of ail zgoks, records, and accounts relating
thereto and to exercise without interference from Mortgagor any ard all rights which Mortgagor
has with respect to the management, possession, operation, prutzction, or preservation of the
Mortgaged Property, including without limitation the right to rent the‘zame for the account of
Mortgagor and to deduct from such Rents all costs, expenses, and liabiiitics of every character B
incurred by the Mortgagee in collecting such Rents and in managing, operating, maintaining, .
protecting, or preserving the Mortgaged Property and to apply the remainder Of svich Rents on
the Debt in such manner as Mortgagee may elect,  All such costs, expenses, aud tiabilities
ineurred by the Mortgagee in collecting such Renls and in managing, operating, maataining,
prolecting, or preserving the Mortgaged Property, if not paid out of Renis as heicinapove
provided, shall constitute a demand obligation owing by Mortgagor and shall bear interest from
the date of expenditure until paid at the Defaull Rate as specified in the Note, all of which shall
constitute a portion of the Debt. If necessary to obtain the possession provided for above, the
Mortgagee may invoke any and all legal remedies o dispossess Mortgagor, including specifically
one or more actions for forcible entry and detainer, trespass to try title, and restitution. In
connection with any action taken by the Morigagee pursuant to this subparagraph, the Mortgagee
shall not be lisble for any loss sustained by Mortgagor resulting from any failure to fet the
Mortgaged Property, or any part thereof, or from any other act or omission of the Mortgagee in
managing the Mortgaged Property unless such loss is caused by the willful misconduct of the
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Mortgagee, nor shall the Morigagee be obligated to perform or discharge any obligation, duty,
or liability under any Lease or under or by reason hereof ar the exercise of rights or remedies
hereunder, Mortgagor shall and does hereby agree to indemnify the Mortgagee for, and to hold
the Mortgagee harmless from, any and all liability, loss, or damage, which may or might be
incurred by the Morigagee under any such Lease or under or by reason hereof or the exercise of
rights or remedies hereunder, and from any and all claims and demands whatsoever which may
be asserted against the Mortgagee by reason of any alleged obligations or undertakings on its part
to perform or discharge any of the terms, covenants, or agreements contained in any such Lease.
Shouid the Mortgagee incur any such liability, the amount thereof, including without limitation
costs, evpenses, and reasonable attorneys' fees, together with interest thereon from the date of
expenditure-until paid at the Defauft Rate as specified in the Note, shall be secured hereby, and
Mortgagor tha.l reimburse the Mortgagee therefor immediately upon demand. Nothing in this
subsection shail izanose any duty, obligation, ar responsibility upon the Mortgagee for the control,
care, managememn,-iessing, or repair of the Mortgaged Property, nor for the carrying out of any
of the terms and corditions of any such Lease; nor shall it operate to make the Mortgagee
responsible or liable Tor any. waste committed on the Mortgaged Property by the tenants or by
any other parties, or for any-as.zardous substances or environmenial conditions on or under the
Morigaged Property, or for any dangerous or defective condition of the Mortgaged Property or
for any negligence in the management, leasing, upkeep, repair, or control of the Mortgaged
Property resulting in loss or injury¢i death to any tenant, licensee, employee, or stranger,
Mortgagor hereby assents to, ratifies, un< confirms any and all actions of the Mortgagee with
respect to the Morigaged Property taken undst this subparagraph,

(¢)  Right to Accelergte. Mortgagec viav, without notice except as provided in
Section 24 above), demand, presentment, notice of 40payment or nonperformance, protest,
notice of protest, notice of intent to accelerate, notice of aceleration, or any other notice or any
other action, all of which are hereby waived by Mortgagor and-ait other parties obligated in any
manner whatsoever on the Debt, declare the entire unpaid baltoce of the Debt immediately due
and payable; and upon such declaration, the entire unpaid bilurce of the Debt shal! be
immediately due and payable,

()  Eoreclosure-Power of Sale. Mortgagee may institute a procesding or proceedings,
judicial, or nonjudicial, by advertisement or otherwise, for the complete or paniial (reaclosure of
this Mortgage or the complete or partial sale of the Mortgaged Property under the power of sale
contained herein or under any applicable provision of law. Mortgagee may sell the Mortaaged
Property, and all estate, right, title, interest, claim and demand of Morigngor therein, =and all
rights of redemption thereof, at one or more sales, as an entirety or in parcels, with such clements
of real and/or personal property, and at such time and place and upon such terms as it may deem
expedient, or as may be required by applicable law, and in the event of a sale, by foreclosure or
otherwise, of less than all of the Mortgaged Property, this Mortgage shall continue as a lien and
security interest on the remaining portion of the Mortgaged Property.

(¢)  Rights Pertaining 10 Snles. Subject to the requirements of applicable law and

except as otherwise provided herein, the following provisions shall apply to any sale or sales of
all or any portion of the Mortgnged Property under or by virtue of subsection (d) above, whether
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made under the power of sale herein granted or by virwe of judicial proceedings or of a
judgment or decree of foreclosure and sale:

(i)  Mortgagee may conduct any number of sales from time to time. The
power of sale set forth above shall not be exhausted by any one or more such sales as to
any part of the Mortgaged Property which shall not have been sold, nor by any sale which
is not completed or is defective in Mortgagee's opinion, until the Debt shall have been
paid in full.

(i)  Any sale may be postponed or adjourned by public announcement at the
time-and place appointed for such sale or for such postponed or adjourned sale without
further rotice,

(iit) - Afer each sale, Mortgagee, or an officer of any court empowered to do so
shall execute aiid deliver to the purchaser or purchasers at such sale a good and sufticient
instrument or instruments granting, conveying, assigning and transferring all right, title
and interest of Morigagor in and to the property and rights sold and shall receive the
proceeds of said sale or seies and apply the same as specified in the Note. Mortgagee is
hereby appointed the true and-lawful attorney-in-fact of Mortgagor, which appointment
is irrevocable and shall be decried to be coupled with an interest, in Mortgagor's name
and stead, to make all necessary coiveyances, assignments, transfers and deliveries of the
property and rights so sold, Mortgagor nereby ratifying and conflirming all that said
.attorney or such substitute or substitutes shii lawfully do by virtue thereof. Nevertheless,
Mortgagor, if requested by Mortgagee, shaii satify and confirm any such sale or sales by
executing and delivering to Mortgagee or sueh. purchaser or purchasers all such.
instruments as may be advisable, in Mongagee's judgment, for the purposes as may be
designated in such request.

(iv)  Any and all statements of fact or other recisls made in any of the
instruments referred to in subparagraph (jii) of this subsecticn 7@} given by Mortgagee
shall be taken as conclusive and binding against all persons as (o evidence of the truth
of the facts so stated and recited.

(v)  Any such sale or sales shall operate to divest all of the estaie; Tight, title,
interest, claim and demand whatsoever, whether at law or in equity, of Mortgazor in and
to the properties and rights so sold, and shall be a perpetual bar both at law and i1 equity
against Mortgagor and any and all persons claiming or who may clgim the same, or any
part thereof or any interest therein, by, through or under Mortgagor to the fullest extent
permitted by applicable law.

(vi)  Upon any such sale or sales, Mortgagee may bid for and acquire the
Mortgaged Property and, in lieu of paying cash therefor, may make sctilement for the
purchase price by crediting against the Debt the amount of the bid made therefor, after
deducting therefrom the expenses of the sale, the cost of any enforcement proceeding
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hereunder, and any other sums which Mortgagee is authosized to deduct under the terms
hereof, to the extent necessary to satisfy such bid.

; (vil)  Upon any such sale, it shall not be necessary for Mortgagee or any public
officer acting under execution or order of court ta have present or constructively in its
possession any of the Mortgaged Property.

(H  Mortgagee's Judicial Remedies. Mortgagee may proceed by suit or suits, at law

or in equity, to enforce the payment of the Debt to foreclose the liens and security interests of
this Mozigege ns against all or any part of the Mortgaged Property, and to have all or any part
of the Mortgaged Property sold under the judgment or decree of a court of competent jurisdiction.
This remedy. <\l be cumulative of any other nonjudicial remedies available 1o the Mortgagec
under this Mortgoge or the other Loan Documents. Proceeding with a request or receiving a
judgment for legal celief shall not be or be deemed to be an election of remedies or bar any

available nonjudicial eriedy of the Mortgagee,

()  Mortgagee's Runiit to Appointment of Regeiver. Mortgngee, as a matter of right
and (i) without regard to the sufficicacy of the security for repayment of the Debt without notice
to Montgager, {ii) without any shewing of insolvency, {raud, or mismanagement on the part of
Mortgagor, (iii) without the necessiiy i\ filing any judicinl or other proceeding other than the
proceeding for appointment of a receivre, and (iv) withowt regurd to the then value of the
Mortgaged Property, shall be entitled to' the-appointment of a receiver or receivers for the
protection, possession, control, management axd cperation of the Mortgaged Property, including
(without limitation), the power Lo collect the Rents, ¢nforce this Mortgage and, in case of a sale
and deficiency, during the full statutory period of redemption (if any), whether there be a
redemption or not, as well as during any further tzaes when Mortgagor, except for the
intervention of such receiver, would be entitled (o colleciion ofzuch Rents. Mortgagor hereby
irrevocably consents to the appointment of a receiver or receivers. Any receiver appointed
pursuant to the provisions of this subsection shall have the usual’'posters and duties of receivers
in such matters,

(hy  Mongagee's Uniform Commercial Code Remedigs. The Muitgagee may exercise
its rights of enforcement under the Uniform Commercial Code in effect in the statz in which the
Mortgaged Property is located.

(i)  Other Rights. Mortgagee (i) may surrender the Policies maintained pursuaint (o
this Mortgage or any part thereof, and upon receipt shall apply the uncarned premiums as a credit
on the Debt, and, in connection therewith, Mortgagor heraby appoints Mortgagee as agent and
attorney-in-fact (which is coupled with an interest and is therefore irrevocable) for Mortgagor to
collect such premiums; and (ii) may apply the Tax and Insurance Escrow Fund and/or the
Replacement Escrow Fund and any other funds held by Mortgagee toward payment of the Debt;

: and (iii) shall have and may exercise any and all other rights and remedies which Mortgagee may
' have at law or in equity, or by virtue of any of the Loan Documents, or otherwise.

Doc. # 97756241 Page 31 ol 58

Rev 082607




" UNOFFICIAL COPY




()  Discontinvance of Remedies. In case Mortgagee shail have proceeded to invoke

any right, remedy, or recourse permitted under the Loan Documents and shall thereafter elect to
discontinue or abandon same for any reason, Mortgagee shal) have the unqualified right so to do
and, in such event, Mortgagor and Mortgagee shall be restored to their former positions with
respect to the Debt, the Loan Documents, the Morigaged Property or otherwise, and the rights,

remedies, recourses and powers of Mortgagee shall continue as if same had never been invoked.

(x)  Remedies Cumulative. AH rights, remedies, and recourses of Mortgagee granted

in the Note, this Mortgage and the other Loan Documents, any other pledge of collateral, or
atherwisz available at law or equity: (i) shall be cumulative and concurrent; (ii) may be pursued
separately, successively, or concurrently against Mortgagor, the Mortgaged Property, or any one
or more of thes, at the sole discretion of Mortgagee; (iii) may be exercised as often as occasion
therefor shall arics. it being agreed by Mortgagor that the exercise or failure 1o exercise any of
same shall in no ¢vent be construed es a waiver or release thereof or of any other right, remedy,
or recoirse; (iv) shall oe nonexclusive; {v) shall not be conditioned upon Mortgagee exercising
or pursuing any remed;-in relation to the Mortgaged Property prior to Mortgagee bringing suit
to recover the Debt; and (v fathe event Mortgagee elects to bring suit on the Debt and oblains
a judgment pgainst Morigagor privs o exercising any remedies in relation to the Morigaged
Praperty, all liens and security interests, including the lien of this Mortgage, shall remain in full
force and effect and may be exercisca inereafter at Morigagee's option,

N 1)) Eleclion of Remedies. Mortgpgee may release, regardless of consideration, any
: " part of the Mortgaged Property without, as lethe remainder, in any way impuairing, affecting,
subordinating, or releasing the lien or security inteests evidenced by this Mortgage or the other
l.oun Documents or aftecting the obligations of Moiigagor or any other party to pay the Debt.
For payment of the Debt, Mortgagee may resort to any. <cllaieral securing the payment of the
Debt in such order and manner as Mortgagee may elect. <20 collateral taken by Mortgagee shall
it any manner impair or affect the lien or security inter(sts piven pursuant to the Loan
Documents, and all collaterai shall be 1aken, considered, and held-as cumulative.

(m)  Waivers. Mortgagor hereby irrevocubly and unconditionnlly waives and relenses:
(i) all benefits that might accrue to Mortgagor by virtue of any present or future-taw exempting
. the Morigaged Property from attachment, levy or sale on execution or providiag for any
. appraisement, valuation, stay of exccution, cxemption from civil process, redumption, or
extension of time for payment; (i) il notices of any Event of Default except s ehpressly
provided herein or of the exercise of any right, remedy, or recourse provided for under theLoan
Documents; and (iif) any right o a marshalling of assets, a sale in inverse order of alienation or
any other right to direct in any manner, the order of sale of any of the Mortgaged Property.

) (m)  Stalute of Limitations. To the cxtent permitted by applicable law, Mortgagee's
-~ rights hereunder shall continue even to the extent thal a suit for collection of the Debt, or part
- thereof, is barred by a stutute of limitations. Mortgagor hereby expressly waives and releeses to

the fullest extent permitted by law, the pleading of any statute of limitations as a defense to
: payment of the Debt,
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(o)  Waiver of Automatic or Supplementp} Stay. In the event of the filing of any
voluntary or involuntary petition under the U.S. Bankruptey Code (the "Bankruptcy Code") by
, or against Mortgagor (other than an involuntary petition filed by or joined in by Mortgagee), the
i Mortgagor shall not assert, or request any other party to assert, that the automatic stay under
§362 of the Bankruptcy Code shall operate or be interpreted to stay, interdict, condition, reduce
or inhibit the ability of Mortgagee to enforce any rights it has by virtue of this Mortgage, or any
other rights that Mortgagee has, whether now or hereafter acquired, against any guarantor of the
Debt,  Further, Mortgagor shall not seek a supplemental stay or any other relief, whether
injunctive or otherwise, pursuant lo § 105 of the Bankruptey Code or any other provision therein
to stay, izierdict, condition, reduce or inhibit the ability of Mortgagee to enforce any rights it has
by virtue 0F this Mortgage against eny guarantor of the Debt. The waivers contained in this
paragraph a‘e & material inducement to Mortgagee's willingness o enter into this Mortgage and
Mortgagor ackaowledges and agrees that no grounds exist for equitable relief which would bar,
delay or impede tae avercise by Mortgagee of Mortgagee's rights and remedies against Mortgagor
or any guarantor of the Debt,

(p)  Bankniptey Ackaowledpement. In the event the Mortgaged Properly or any
poition thereof or any interest therein becomes property of any bankruptey estate or subject to
any state or federal insolvency proceeding, then Mortagee shall immediately become entitled,
in addition to all other relief to whick Mortpagee may be entitled under this Mortgage, to obtain
{i) an order from the Bankruptcy Court orsther appropriate court granting immediate relief from
the automatic stay pursuant to § 362 of the Bakriptey Code so as to permit Mortgagee to pursue
its rights and remedies against Mortgagor as provided under this Mortgage and all other rights
and remedies of Mortgagee at law and in equity. undzr applicable state law, and (ii) an order from
the Bankruptey Court prohibiting Mortgagor's use of £l “cash collateral” as defined under § 363
of the Bankruptcy Code. [n connection with such Bankripicy Court orders, Morigagor shall not
contend or ailege in any pleading or petition filed in any court-roceeding that Morigagee does
not have sufficient grounds for relief from the automatic stay. Any bankrupley petition or other
action taken by the Mortgagor to stay, condition, or inhibit Morigagee from exercising its
remedies are hereby admitted by Mortgagor to be in bad faith and Mort2agor further admits that

) Mortgagee would have just cause for relief from the automatic stay in orde: to take such actions
authorized under state law.

(@  Application of Proceeds. The proceeds from any sale, lease, or other disposition

made pursuant to this Mortgage, or the proceeds from the surrender of any insurance ralicies
pursuant herete, or any Rents coliected by Mortgagee {rom the Mortgaged Property, orthe Tax
and Insurance Escrow Fund or the Replacement Escrow Fund or sums received pursuant to
Section 7 hereof, or proceeds from insurance which Mortgagee elects to apply to the Debt
pursuant to Section 3 hereof, shall be applied by Mortgagee, as the case may be, to the Debt in
the following order and priority: (1) to the payment of ull expenses of advertising, selling, and
conveying the Mortgaged Property or part thereof, and/or prosecuting or otherwise collecting
Rents, proceeds, premiums or other sums including reasonable attorneys' fees; (2) to that portion,
if any, of the Debt with respect to which no person or entity has personal or entity liability for
payment (the “Exculpaled Portion™), and with respect to the Exculpated Portion as follows: first,
to accrued but unpaid interest, second, to matured principal, and third, to unmatured principal in
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inverse order of maturity; (3) to the remainder of the Debt as follows: first, to the remaining
accrued but unpaid interest, second, to the matured portion of principal of the Debt, and third,
to prepayment of the unmatured portion, i any, of principal of the Debt applied to instaliments
of principal in inverse order of maturity; (4) the balance, if any or to the extent applicable,
remaining after the full and final payment of the Debt to the holder or beneficiary of any inferior
liens covering the Mortgaged Propenty, if any, in order of the priority of such inferior liens
(Mortpagee shall hereby be entitled to rely exclusively on a commitment for title insurance issued
to determine such priority); and (5) the cash balance, if any, to the Mortgagor. The application
of proceeds of sale or other proceeds as otherwise provided herein shall be deemed 1o be a
payment of the Debt tike any other payment, The balance of the Debt remaining unpaid, if any,
shall remain fully due and owing in accordance with the terms of the Note and the other Loan
Documents,

26, Nipht of {(nspection. Mortgagee and its agents shall have the right to enter and
inspect the Moiipaead Property during normal business hours upon reasonable notice.

27.  Segurily ‘Agreement. This Mortgage is both a real property mortgage and a
“security agreement" within the meaning of the Uniform Commercial Code. The Mortgaged
Property includes bath real pao personal property and all other rights and interests, whether
tangible or intangible in nature, of Mortgagor in the Mortgaged Property. Mortgagor by
executing and delivering this Mortguge hag granted and hereby grants to Mortgagee, as security
for the Debi, a security interest in the Mertgaged Property to the full extent that the Mortgaged
Property may be subject to the Uniforin Commercial Code (said portion of the Mortgaged
Property so subject to the Uniform Commercial Code being called in this paragraph the
"Collateral"). Mortgagor hereby agrees with Morigegee to execute and deliver to Mongagee, in
form and subsiance satisfactory to Mortgagee, such financing statements and such further
assurances as Mortgagee may from time Lo time, reasoiab.y consider necessary to create, perfect,
and preserve Mortgagee's security interest herein granted, /This Mortgage shall also constitute
a "fixture filing" for the purposes of the Uniform Commeriial Code. All or part of the
Mortgaged Property are or are to become fixtures, Information-concerning the security interest
herein granted may be obtained from the parties at the addresses o5 the parties set forth in the
first paragraph of this Mortgage. If an Event of Default shall occur, Mortgagee, in addition 1o
any other rights and remedies which they may have, shall have and may exercise immediately
and without demand, any and all rights and remedies granted to a secured pariy-upon default
under the Uniform Commercial Code, including, without {imiting the generality of fa2 foregoing,
the right to take possession of the Collateral or any pan thereof, and to take such oihsr measures
as Mortgagee may deem necessary for the care, protection and preservation of the Coliateral.
Upon request or demand of Mortgagee, Mortgagor shall at its expense assemble the Collaieral
and make it available to Mortgagee at a conventent place acceptable to Mortgagee. Mortgagor
shalt pay 1o Mortgagee on demand any and all expenses, including legal expenses and attomeys'

fees, incurred or paid by Mortgagee in protecting the interest in the Collateral and in enforcing

e rights hereunder with rospect fo the Collateral,  Any notie of sale, disposition or other

intended action by Mortgagee with respect to the Collateral sent fo Morlgagor in aceor dance with
the provisions hereof at least five (5) days prior to such action, shall constitute commercially
regsonable notice to Mortgagor, The proceeds of any disposition of the Collnteral, or any part
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thereof, may be applied by Mortgagee to ithe payment of the Debt in such priority and
proportions as Mortgagee in its discretion shall deem proper. In the event of any change in
name, identity or structure of any Mortgagor, such Mortgagor shall notify Mortgagee thereof and
; promptly after request shall execute, file and record such Uniform Commercial Code forms as
| are necessary to maintain the priority of Mortgagee's lien upon and security interest in the
Collaternl, and shall pay all expenses and fees in connection wilh the filing and recording thereof.
I Mortgagee shall require the fiting or recording of additional Uniform Commercial Code forms
or continuation statements, Mortgagor shall, promptly after request, execute, file and record such
Uniform Commercial Code forms or continuation statements as Mortgagee shall deem necessary,
and shall zay all expenses and fees in connection with the filing and recording thereof, it being
understoot-and agrezd, however, that no such additional documents shall increase Mortgagor's
obligations  widzr the Note, this Mortgage and the other Loan Documents, Mortgagor hereby
irrevocably aproints Mortgagee as its aftorney-in-fact, coupled with an interest, to file with the
appropriate public clfice on its behalf any financing &r other statements signed only by
Mortgagee, as Mortgagor's attorney-in-fact, in connection with the Collateral covered by this
Martgage. Notwithstanaing the foregoing, Mortgagor shall appear and defend in any action or
proceeding which affects o1 purmarts to affect the Mortgaged Property and any interest or right
therein, whether such proceeding »&Tects title or any other rights in the Mortgaged Property (and
in conjunction therewith, Mortgagar shall fully cooperate with Mortgagee in the event Mortgagee
is a party (o such action or proceeding, ot Mortgagee desires to monitor same). '

28.  Actions and Proceedings. Mortgagee lias the right to appear in and defend any
action.or proceeding brought with respect to tie Mortgaped Property and to bring any action or

proceeding, in the name and on behalf of Mortgage:. which Mortgagee, in its discretion, decides
should be brought to protect their interest in the Martgaged Property. Mortgagee shall, at its
option, be subrogated to the lien of any morlguge or otier Security instrument discharged in
whole or in part by the Debt, and any such subrogation rigits shal! constitute additional security
for the payment of the Debt,

29.  Waiver of Setoff and Counterclaim. All amounts due vider this Mortgage, the

Note stnd the other Loan Documents shall be payable without setofi, counterclaim or any
deduction whatsoever, Mortgagor hereby waives the right to assert a sewff, <cunterclaim or
deduction in any action or proceeding in which Mortgagee is a participant, or arising out of or
in any way connected with this Morlgage, the Note, any of the other Loan Documepts, or the
Debt.

30.  Coptesi of Certnin Claims. Notwithstanding the provisions of Section 4 and
subsection 23(h} hereof, Mortgagor shail not be in default for failure to pay or discharge Taxes,

Other Charges or mechanic's or materialman's lien asserted against the Morigaged Property if,
and so long as, (a) Mortgager shall have notified Mortgagee of same within five (5) days of
obtaining knowledge thereof, (b) Morigagor shall diligently and in good faith contest the same
by appropriate legal proceedings which shall operate to prevent the enforcement or coliection of
the same and the sale of the Mortgaged Property or any part thereof, to satisty the same; (c)
Mortgagor shall have furnished to Mortgagee a cash deposit, or an indemnity bond satisfactery
to Mortgagee with a surety satisfactorv to Mortgagee, in the amount of the Taxes, Other Charges

Doc. # 97756241 Page 35 0f 38 -35- Rev, OH2697



UNOFFICIAL COPY




UNOFFICIAL COPY

or mechanic’s or materialman’s lien claim, plus a reasonable additional sum to pay all costs,
interest and penalties that may be imposed or incurred in connection therewith, to assure payment
of the matiers under contest and to prevent any sale or forfeiture of the Mortgaged Property or
any part thereof; (d) Morigagor shall promptiy upon final determination thereof pay the amount
of any such Taxes, Other Charges or claim so determined, together with all costs, interest and
penalties which may be payable in connection therewith; (e) the failure to pay the Taxes, Other
Charges or mechanic's or miaterialman's lien claim does not constitute a default under any other
mortgage or security interest covering or affecting any part of the Mortgaged Property; and (f)
notwithstanding the foregoing, Mortgagor shall immediately upon request of Morigagee pay (and
ift Mortgagor shall Fail s0 to do, Mortgagee may, but shall not be required to, pay or cause to be
discharged-ur bonded against) any such Taxes, Other Charges or claim notwithstanding such
contest, if in<he opinion of Mortgagee, the Mortgaged Property or any part thereof or interest
therein may be 1n danger of being soid, forfeited, foreclosed, terminated, cancelled or lost.
Mortgagee may puy aver any such cash deposit or part thereof to the claimant entitled thereto
at any time when, inahe’judgment of Mortgagee, the entitlement of such claimant is established.

31, Recovery of SuracRequired to Be Paid. Mortgagee shali have the right from time

to time to take action to recover ans-sum or sums which constitute a part of the Debt as the same
become due, without regard to whether or not the balance of the Debt shall be due, and without
prejudice to the right of Mortgagee thiregfier to bring an action of foreclosure, or any other
action, for a default or defaults by Moiizagor existing at (he time such earlier action was

commenced.

s

all times strictly comply 1o the extent applicable witli tise requirements of the Americans with
Disabilities Act of 1990, the Fair Housing Amendments A<t of 1988, all state and local laws and
ordinances related to handicapped access and all rules, reguiations, and orders issued pursuant
thereto including, without limitation, the Americans with Disabilities Act Accessibility Guidelines

for Buildings and Facilities (cotlectively "Access Laws").

32.  Hundicapped Access. (o) Mortgagoragrees that the Mortgaged Property shall at

(b)  Notwithstanding any provisions set forth herein or in any olaer document regarding
Mortgagee's approval of alterations of the Mortgaged Property, Mortgagor she!l not alter the
Mortgaged Property in any manner which would increase Mortgagor's resnorsibilities for
compliance with the applicable Access Laws without the prior written approval of viortgagee.
The foregoing shall apply to tenant improvements constructed by Mortgagor or by uny of its
tenants.  Mortgagee may condition any such approval upon receipt of a certificate froi an
architect, engineer, or ather person accepiable to Mortgagee of compliance with Access Laws.

(c)  Mortgagor agrees to give prompt notice to Mortgagee of the receipt by Mortgagor
of any complaints related to violation of any Access Laws and of the cammencement of any
proceedings or investigations which relate to compliance with applicable Access Laws.

33, Indemnification. In addition to any other indemnitications provided in any of the

Loan Documents, Mortgagor shail protect, defend, indemnify and save harmless Mortgagee, its
suheidiaries, affiliates, persans controlling or under common control with Mortgagee, their agents,
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N officers, directors, shareholders, employees, servanis, consultants, representatives and their
" respective successors and assigns (collectively, the "Ipdemnified Parties”), from and against all
‘ liabilities, obligations, claims, demands, damages, penalties, causes of action, losses, fines, costs
: and expenses (including without limitation reasonable attorneys' fees and expenses), imposed
upon or incurred by or asserted against any of the Indemnified Parties by renson of (a) ownership
k of this Mortgage, the Mortgaged Property or any interest therein or receipt of any Rents; (b) any
{ accident, injury to ar death of persons or loss of or damage to property occurring in, on or about
the Mortgaged Property oi any part thereof or on the adjoining sidewalks, curbs, adjacent
property or adjacent parking areas, streets or ways; (c} any use, nonuse or condition in, on or
about the Mortgaged Property or any part thereof or on adjoining sidewalks, curbs, adjacent
property o adjacent parking areas, streets or ways; (d) any failure on ihe part of Mortgagor to
perform or zomply with any of the terms of this Mortgage; (e) performance of any labor or
services or tlie ‘urnishing of any materials or other property in respect of the Mortgaged Property
or any part theiee (f) any failure of the Mortgaged Property to comply with any Access Laws;
() any representaticpor warranty made in the Note, this Moitgage or the other Loan Documents
being false or misleadiag in any respect as of the date such representation or warranty was made;
(h) any claim by brokers, finders or similar persons claiming to be entitled to a commission in
connection with any Lease c¢ sther transaction involving the Mortgaged Property or any part
thereof under any legal requirerieny or any liability asserted against Mortgagee with respect
. thercto; and (i) the claims of any icssee to any portion of the Mortgaged Property or any person
I acting through or under any lessee or cinerwise arising under or as a consequence of any Lease,
' Any amounts payable to any of the Ind¢mified Parties by reason of the application of this
paragraph shall be secured by this Mortgage aiid shail become immediately due and payable and
shall bear interest at the Default Rate specified in the Note from the date loss or damage is
sustained by any of the Indemnified Parties untii caid. The obligations and liabilities of
Mortgagor urder this Section 33 (A) shall survive tor » reriod ol one (1) year following any
release of this Mortgage executed by Mortgagee and sausiaction of the loan evidenced by the
Loan Documents, and (B} shall survive the transfer or assignment of this Mortgage, the entry of
a judgment of foreclosure, sale of the Mortgnged Property by wsniudicial foreclosure sale, or
detivery of a deed in lieu of foreclosure (including, without limitaticn, zay. transfer by Mortgagor
of any of its rights, title and interest in and to the Morigaged Property 1o eay party, whether or
not affiliated with Morigagor).

34, Notiges. Unless oral notice is expressty permitted hereunder any 1i0ties; demand,
statement, request or consent made hereunder shall be in writing and shall be desmed to be
received by the addressee on the first (Ist) business day afler such notice is tenaerzd)lo a
nationally-recognized overnight delivery service or on the third (3rd) day following the day such
notice is deposited with the United Slates postal service first class certified mail, return receipt
requested, in either instance, addressed to the address, as set forth above, of the party to whom
such notice is to be given, or to such other address as Mortgagor or Mortgagee, as the case may
be, shail in like manner designate in writing,

35, Authority. (a) Mortgagor (and the undersigned representative of Mortgegor, if any)
has full power, authority and right to execute, deliver and perform its obligations pursuani to this
Mortgage, and to mortgage, give, grant, bargain, sell, alien, enfeoff, convey, confirm, warrant,
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pledge, hypothecate and assign the Mortgaged Property pursuant to the terms hereof and (o keep
and observe all of the terms of this Mortgage on Mortgagor's part to be performed; and (b)
Mortgagor represents and warrants that Mortgagor is not a “foreign person” within the meaning
of Section 1445((3) of the [nternal Revenue Code of 1986, as amended and the related Treasury

Department regulations.

36, Waiver of Notice. Mortgagor shall not be entitled to any notices of any nature

whatsoever from Mortgagee except with respect to matters for which this Mortgage spacifically
and expressly provides for the giving of notice by Mortgagee to Morigagor and except with

respect to-matters for which Mortgagee is required by applicable law to give notice, and
Mortgagot-iereby expressly waives the right to receive any notice from Mortgagee with respect
to any matier for which this Mortgage does not specifically and expressly provide for the giving
of notice by Murts;agee to Mortgagor.

37. Remedizs of Mortgagor. In the event that a claim or adjudication is made that
Mortgagee has acted unueasonably or unreasonebly delayed acting in any case where by law or
under the Note, this Morigaze-or the other Loan Documents, it has an obligation to act
reasonably or promptly, Morngeges shall not be liable for any monetary damages, and
Mortgagor's remedies shall be linzited to injunctive relief or declaratory judgment.

38,  Sole Discretion of Mortgapse. Wherever pursuont to this Mortgage, Mortgagee

exercises any right given to il to approve or 4isapprove, or any arrangement or term is to be
satisfactory to Mortgagee, the decision of Mottgagze to approve or disapprave or to decide hat
arrangements or terms are satisfactory or not satisiactory shall be in the sole discretion of
Mortgagee and shall be final and conclusive, except as may be otherwise expressly and
specifically provided herein,

39,  Non-Waiver. The failure of Morigagee (o insist upea sirict performance of any
term hereof shall not be deemed to be a waiver of any term of thir Mortgage. Mortgagor shall
not be relieved of Mortgagor's obligations hereunder by reason of (a) the failure of Mortgagee
to comply with any request of Mortgagor or Guarantor to lake any action to foreclose this
Mortgage or otherwise enforce any of the provisions hercof or of the Note-or other Loan
Documents, (b) the release, regardless of consideration, of the whole or ‘any nart of the
Morigaged Property, or of any person liable for the Debt or any portion thereof; er (c) any
agreement or stipulation by Mortgagee extending the lime of payment or otherwise inodifying
or supplementing the terms of the Note, this Mortgags, or the other Loan Documents, Morfgagee
may resort for the payment of the Debt to any other security held by Mortgagee in such order
and manner as Mortgagee, in its discretion, may elect, Mortgagee may take action o recover
the Debt, or any portion thereof, or to enforce any covenant hereof without prejudice to the right
of Mortgngee thereafter to foreclosure this Mortgage. The rights and remedies of Morgagee
under this Mortgage shall be separate, distinct and cumulative and none shall be given effect to
the exclusion of the others. No act of Mortgagee shall be construed as an election to proceed
under any one provision herein to the exclusion of any other provision. Mortgagee shall not be
limited exclusively to the rights and remedics herein stated but shall be entitled to every right and
remedy now or hereafter afforded at law or in equity.

Doc. # 97756241 Page 38 of 38 -38- Rev. 082697




" UNOFFICIAL COPY




J0.  No Oral Change. This Mortgage may not be modified, amended, waived,
extended, changed, dischurged or terminated orally or by any act or failure to act on the part of
Mortgagor or Mortgagee, but only by an agreement in writing signed by the party against whom
- - enforcement of any modification, amendment, waiver, extension, change, discharge or termination
: A is sought.

41, Ligbility. [ Mortgagor consists of more than one person, the obligations and
liabilities of each such person hereunder shall be joint and several, Subject to the provisions
hereof requiring Mortgagee's consent to any transfer of the Mortgaged Property, this Mortgage
shall be ¥inding upon and inure to the benefit of Mortgagor and Mortgagee and their respeciive
successors and assigng forever,

42, inipolicable Provisions. If any term, covenant or condition of this Mortgage is
held to be invalig, illegal or unenforceable in any respect, this Morigage shell be construed

without such provistor. .

43,  Hendings.ec. The headings and crptions of various paragraphs of this Mortgage
are for convenience of refereiice xly and are not to be construed as defining or limiting, in any
way, the scope or intent of the provisions hereof.

44, Counterparts. This Morigaze may be executed in any number of counterparis each
of which shall be deemed to be an original bur-zll of which when taken together shall constitute

ane agreement,

45.  Defipitions. Unless the context cieary, indicates a contrary intent or unless
atherwise specilically provided herein, words used in thisviortgage may be used interchangeably
in singular or plural form and the word "Mortgagor"-<iail mean "each Mortgagor and any
subsequent owner or owners of the Mortgaged Praperty or any part thereof or any interest
therein," the word "Morigagee” shall mean "Mortgagee and any svtisaquent holder of the Note,"
the word "Debt" shall mean "the Note and any other evidence of irderiedness secured by this
Mortgage,” the word *person" shall include an individual, corporction, partnership, trust,
unincorporated association, government, governmentai authority, and any other entity, and the
words "Mortgaged Property” shall include any portion of the Mortgaged Propercy ad any interest
therein and the words "attornevs' fees” shall include any and all attorneys' fees, paratgal and law
clerk fees, including, but not limited to, fees at the pre-trial, trial and appellate levéls-incurred
or paid by Morlgagee in protecting its interest in the Morlgaged Property and Coliafcrel and
enforcing its rights hereunder. Whenever the context may require, any pronouns used herein
shall include the corresponding masculine, feminine or neuter forms, and the singular form of
nouns and pronouns shall include the plural and vice versa.

46.  Homestend. Mortgagor hereby waives and renounces all homestead and exemption

rights provided by the constitution and the laws of the United States and of any state, in and to
the Premises as against the collection of the Debt, or any part hereof.
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47.  Assignments. Mortgagee shall have the right to assign or transfer its rights under
this Mortgage and the other Loan Documents without limitation, including, without limitation,
the right to assign or transfer its rights to a servicing agent. Any assignee or transferee shall be
entitled to all the benefits afforded Mortgagee under this Mortgage and the other Loan
Documents.

48.  Survival of Obligations; Survival of Warrants and Represeniations. Each and all

of the covenants and obligations of Mortgagor (other than warranties end representations
contained herein) shall survive the execution and delivery of the Loan Documents und shail
continug $a full force and effect until the Debt shall have been paid in full; provided, however,
that nothing contained in this paragraph shall limit the obligations of Mortgagor except as
otherwise settorth herein. [n addition, any and all warranties and representations of Mortgagor
contained hereii ehalt survive the execution and delivery of the Loan Documents and (i) shall
continue for a periau-cf one (1) year following any release of this Morlgage executed by
Mortgagee and satisfac’ion of the loan evidenced by the Loan Documents, and (ii) shall survive
the transfer or assignment of this Mortgage, the entry of a judgment of foreclosure, sale of the
Mortgaged Property by non-judical foreclosure or deed in lieu of foreclosure (including, without
limitation, any transfer of the Mortgage by Mortgagee of uny of its rights, title and interest in and
to the Mortgaged Property to any pariy, whethe: or not afliliated with Mortgagee),

49,  Covenanls Rupning with 4 _land. Al covenants, conditions, warranties,

representations and other obligations contained in this Mortgage and the other Loan Documents
are intended by Mortgagor and Mortgagee to be, anil shall be construed as, covenants running
with the Mortgaged Property until the lien of this Mortgage has been fully released by
Mortgagee.

50,  QGoverning Law: Jurisdiction. THIS MORTGACE AND THE OTHER LOAN
DOCUMENTS SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE
WITH THE LAWS OF THE STATE IN WHICH THE MOR(CAGED PROPERTY IS
LOCATED (WITHOUT REGARD TO ANY CONFLICT OF LAWS PRINCIPLES) AND
THE APPLICABLE LAWS OF THE UNITED STATES OF AMERICA. \MORTGAGOR
HEREBY IRREVOCABLY SUBMITS TO THE JURISDICTION OF ANY COURT OF
COMPETENT JURISDICTION LOCATED IN THE STATE IN WISCH THE
MORTGAGED PROPERTY IS LOCATED IN CONNECTION WIiH  ANY
PROCEEDING QUT OF OR RELATING TO THIS MORTGAGE,

5. Time. Time is of the essence in this Mortgage and the other Loan Documents.

52.  No Third Party Beneficiaries. The provisions of this Mortgage and the other Loan
Documents are for the benefit of Mortgagor and Mortgagee and shall not inure to the benefit of

any third party (other than any successor or assignee of Mortgagee). This Mortgage and the
other Loan Documents shall not be construed as creating any rights, claims or causes of action
agninst Mortgagee or any of its officers, dircctors, agents or employees in favor of any party
other than Mortgagor including but not limited to any claims to any sums held in the Tax and
{nsurance Escrow Fund or the Replacement Escrow Fund,
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53, Relationship of Parties. The relationship of Morigagee and Mortgagor is solely
that of debtor and creditor, and Mortgagee has no fiduciary or other special relationship with the
Mortgagor, and no term or condition of any of the Loan Documents shail be construed to be
other than that of debtor and creditor. Mortgagor represents and acknowledges that the Loan
Documents do not provide for any shared appreciation rights or other equity participation interest,

54.  Ipvestigations. Any and all representntions, warranties, covenanis and agreements
made in this Mortgage (and/or in other Loan Documents) shall survive any investigation or
inspection made by or on behalf of Mortgagee.

55.~ [Fee for Handling Interest-Bearing Escrows. Upon the request of Mortgagee,
Mortgagor agrees to pay to Mortgagee a fee of Fifty Dollars ($50.00) per year (not to exceed
Martgagor's literet on the account) on each separate escrow account maintained by Mortgagee
on which Mortgagor-is credited with interest to compensale Mortgagee (or ils servicer) for
administrative costs ascociated with Mortgagee's deposit into an interest-bearing account any
funds escrowed underinis Mortgage or under any separate escrow agreement between Mortgagee
and Mortgagor. Morigagoragiees that Mortgagee (or its servicer) shall have the right to debit
any interest earned for the beaellt of Mortgagor on such escrow account maintained by
Mortgagee (or its servicer) for tiic account of Mortgagor hereunder to pay such administrative
fee. '

56.  Special Ulinojs State Provisiaus.

(a) A copy of the Note is attached to this Mertgage as Exhibit B and is incorporated in
this Mortgage by this reference.

{b)  Mortgagee as a matter of right and (i) without reward to the sufficiency of the
security for repayment of the Debt; (ii) without any shewiag of insolvency, fraud or
mismanagement on part of Mortgugor, and without the necessity o Mortgagee posting bong;
(iii) without the necessity of filing any judicial or other proceeding ciscr than a proceeding to
have Mortgagee placed in possession of the Mortgaged Property; and (iv) ‘Without regard to the
then value of the Mortgaged Property shall be entitled, at Mortgagee's election; 10 be placed into
possession of the Mortgaged Property as mortgagee in possession with the sane-prwers granted
herein to a receiver and with all other rights and privileges of 2 mortgagee in possession under
lawy,

(¢y  Mortgagor acknowledges that the transaction of which this Mortgage is a part is
a transaction which does not include either agricultural real estate (as defined in Section 15-1201
of the [Hinois Mortgage Foreclosure Law (735 ILCS 5/15- 110} ¢t seq.) (the "Agt"), or
residential reai estate (as defined in Section 15-1219 of the Act), and to the full extent permitted
by law, hereby voluntarily and knowingly waives its rights to reinstatement and redemption as
allowed under Section 15-1601 of the Act,

(d)  This Mortgage and the other Loan Documents arc given to secure not only existing
indebtedness, buy also future advances (whether such advances are obligatory or are to be made
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at the option of Mortgagee, or otherwise) made by Mortgagee under the Note, to the same extent
as if such future advances were made on the date of the execution of this Mortgage. The total
amount of indebtedness that may be so secured may decrease or increase from time to time, but
all indebtedness secured hereby shall, in no event, exceed five times the aggregate face amount
of the Note,

(e) In the event that any provision in this Mortgage shall be inconsistent with any
provision of the Act, the provision of the Act shall take precedence over the provisions of this
Mortgage, but shall not invalidate or render unenforceable any other provision of this Mortgage
that can e construed in a manner consistent with the Act. If any provision of this Mortgage
shall grani to Mortgages any rights or remedies upon default by Mortgagor which are more
limited thanine rights that would otherwise be vested in Mortgagee under the Act in the absence
of said provision Mortgagee shall be vested with the rights granted in the Act to the full extent
permitted by law. “Without limiting the generality of the foregoing, all expenses incurred by
Mortgagee lo the exteri reimbursable under Sections 15-1510 and 15-1512 of the Act, whether
incurred before or after'ziy decree or judgment of foreclosure, and whether enumerated in this
Mortgage, shall be added 10 tha-indebtedness secured by this Mortgage or by the judgment of

foreclosure.

() Mortgagor hereby reprosents, warrants and certifies to Mortgagee that: (i) the
execution and delivery of the Loan Dosuraents are not a transfer of "real property,” as "real
property" is defined in the Illinois Responsible Property Transfer Act (765 ILCS 90/1 g sg¢q.),
as amended from time to time ("RETA"); (ii) (here are no underground stornge tanks located on,
under or about the Mortgaged Property which ar¢ su.bject to the notification requirements under
Section 9002 of the Solid Waste Disposal Act, as nowor hereafier amended (42 U.S.C. § 6991);
and (iii) there is no facility located on or at the Mortgased Property which is subject to the
reporting requirements of Section 312 of the Federal Emerp nicy Planning and Community Right
to Know Act of 1986 and the federal regulations promulgated therzunder (42 U.S.C, § 11022),
as "facility” is defined in RPTA.

[The balance of this page is intentionally left blark ]
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Morigagor hes executed this instrument the day and year first above written,

MORTGAGOR:

CHICAGO JEFFERSON PARTNERSHIP,
an Illinois general partnership

By: Robert D, Claud, Inc.,
an lllinois corporation,
general partner

By: [Rdvi=caue C-\Qw&
Name: Robert D. Claund
Title:  President

: Phico of Dua Page, Lud,,
an {llinois corporation

geners) Purtner

ty:w%___
Name: Dale W. Phillj

ps
[iser  President
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STATE OF ILLINOIS
S8
J
couNty oF (aad )

L, . /{d— ,/&/Z/C/&Jd" ,t/; a Nolary Public in and for and residing in said
County and State, DO HEREBY CERTIFY THAT Robert D. Claud, President of Robert D,
Claud. Irc., an lllinois corporation, acting as general partner of CHICAGO JEFFERSON
PART?«EP‘SHIP, an lilinois general partnership, personally known to me (o be the same person
whose narie {5 subscribed ta the foregoing instrument, appeared before me this day in person and
acknowledged Hiat he signed and delivered said instrument as his own frec and voluntary act and
as the free and voiuatary act of said partnership for the uses and purposas therein set forth.

GIVEN under my-nand and nolarial seal this ﬂ (day of!, M 199 L

/' ‘ '

73

2 KARUY C
E; 1¢ OF WAINOIS ' Notary Pulﬂ]{

S mRES:10/17/98
AAAAAIN

\MbSl N
My Commission Expires:

/’(‘,J‘/)V/é {":}
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ACKNOWLEDGMENT
STATE OF ILLINOIS )
) S8
contyor (gl >

1, A ALy
County and State, DO HEREB

. 3 Notary Public in and for and residing in said
Y CERTIFY THAT Dale W, Phillips, President of Phico of
Du Page, Lid., an Ilinais corporation, acting as general partner of CHICAGO JEFFERSON
PARTNERSHIP, an illinois general partnership, personally known to me to be the same person
whose namt-is subscribed to the foregoing instrument, appeared before me this day in person and
acknowledgéd it he signed and delivered said instrument as his own free and voluntary act and
as the free and voivntary uct of said partnership for the uses any purposes therein set forth.

oo !
GIVEN undermy hand and notarial seal this éf_ day of Z:,)(p,]w’_/m_\; 199.7 .

OVVWAAANVINAA ALY

OFFICIAL SEAL /§07 SR s E e
CHRISTING E KAROFFE Notay e

NOTARY PUBLIC, STATE OF il

) & CILLINDIS
MY COMMISSION EXPIRES: 101708
NAARAASAAARAAAANVANARRARANAAA

My Commission Expires:

/'? / 7/ 94

$R972530500
160197 v9
329:601-33
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Office building located on the land at 216 South Jefferson, Chicago, [llinois, more particularly
deseribed as follows:
Lots 9 and 10 and the South 1/2 of Lot 8 in Magie and Merrill's Subdivision of East 1/2 of
Block 277in Schoo! Section's Addition to Chicago in the Northwest 1/4 of Section 16,

Townsnip 32 North, Range 14, East of the Third Principal Meridian, in Cook County, [Hinois.

Permanent {ncéx Number 17-16-111-021-0000,
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Lean No. 400028260

NOTE
(Fixed Rate)

$2,600,500 October __, 1997

FOR VALUY RECEIVED CHICAGO JEFFERSON PARTNERSHIP, an Illinois general
partnership (hereingiter referred to as "Maker"), promises to pay to the order of AMRESCO
CAPITAL, L.P,, a Deia:vare limited partnership, its successors and assigns (hereinafier referred
10 as "Payee"), at the office of Pryes or its agent, designee, or assignee at 700 North Pearl Street,
Suite 2400, Dallas, Texas 75201-7424, Attention: Loan Servicing or at such place as Payee or
ils agent, designee, or assignee may from time to lime designaie in writing, the principal sum of
Two Million Six Hundred Thousan! zad No/100 Dollars ($2,600,000}, in lawful money of the
United States of America, with interesi-thieieon to be computed on the unpaid principal balance
from time to time outstanding at the Applicablc.Interest Rate (hereinafter defined) at all tines
prior to the occurrence of an Event of Defaui: (as defined in the Mortgage [hereafter defined]),
at the Applicable Interest Rate (hereinafter defined}. and to be paid in installments as follows:

(. A payment of interest only on the date hetso¢ for the period from the date hereof
through October 31, [997, both inclusive;

A constant payment of principal and interest in ‘i amount of $18,824.74,
commencing on the first day of December, 1997 and rontinuing on the first day
of each calendar month thereafler 1ip to and including the first day of September,
2007;

and the balance of said principal sum, together with accrued and unpaid interest zid-any other
amounts due under this Note shall be due and payable on the first day of Novemucr, 2007 or
upon earlier maturity hereof whether by acceleration or otherwise (the "Maturity Date"). intarest
on the principal sum of this Note shall be calculated on the basis of a three hundred sixty (360)
day year composed of twnlve (12) months of thirty (30) days each, except that (i) interest due
and payable for a period less than a full month shall be calculated by multiplying the actual
number of days elapsed in such period by & daily rate based on said 360 day year, and (i) in any
event interest calculated with reference to the maximum rate permitted by applicable law shall
be calculated by multiplying the actual number of days elapsed in such period by a daily rate
based on a year vf 365/366 days (as applicable). Payments under this Note shall be applied first,
to the payment of interest and other costs and charges due in connection with this Note or the
Debt (hereinafter defined), as Payee may determine in its sole discretion, and the balance shall
be applied toward the reduction of the principal sum. All amounts due under this Note shall be
payable without setoff, counterclaim or any other deduction whatsoever.
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The term "Applicable Interest Rate" means from the date of this Note through and

" including the Maturity Date, a rate of seven and eighty-six one hundredths percent (7.86%) per
annum.

This Note is secured by, and Payee is entitled to the benefits of, the Mortgage and the
Assignment, the Environmental Agreement and the other Loan Documents (hereinafter defined),
The term “Mortgage" means the Mortgage and Security Agreement dated the date hereof given
by Maker for the use and benefit of Payee covering the estate of Maker in certain premises as
more particularly described therein (the "Morigaged Property"). The term "Assignment” means
the Assignzaent of Leases and Rents of even date herewith executed by Maker in favor of Payee.
The term “Fryironmentsl Agreement” means the Environmental Liabilities Agreement of even
date herewiti ¢xscuted by Maker in favor of Payee. The term "Loan Documents" refers
collectively to this Note, the Mortgage, the Assignment, the Environmental Agreement and any
and all other documents executed in connection with this Note or now or hereafter executed by
Maker and/or others an’-by or in favor of Payee, which wholly or partially secure or guarantee
payment of this Note or pertains to indebtedness evidenced by this Note,

If any instaliment payabis under this Note (including the final instaliment due on the
Maturity Date) is not received by Fayes within ten (10) days afier the date on which it is due
{without regard to any applicable cure-und/or notice period), Maker shall pay to Payee upon
demand an amount equal to the lesser of (a) fiva percent (5%) of such unpaid sum, or {b) the
maximum amount permitted by applicable law o defray the expenses incurred by Payee in
handling and processing such delinquent paymeit-ond fo compensate Payee for the loss of the
use of such delinquent payment, and such amount shzil = secured by the Loan Documents. The
term "Debt" means, collectively, (i) the unpaid principet belance of and the accrued but unpaid
interest on this Note, (ii) all other sums due, payable or-ziimburcable to Payee under the Loan
Documents (including, without limitation, sums due or payable by Maker for deposit into the Tax
and [nsurance Escrow Fund [as defined in the Mortgage], the Reptacement Escrow Fund {as
defined in the Montgage], and any other escrows established or-fesuired under the Loan
Documents), and (iii) any and all other liabilities and obligations of Maker under this Note or
the other Loan Documents,

So long as an Event of Default exists, Payee may, at its option, without noticz or demand
to Maker, declare the Debt immediately due and payable. All remedies hereundet, under the
Loan Documents and at law or in equity shall be cumulative, In the event that it should secome
necessary to employ counsel to collect the Debt or to protect or foreclose the security for the
Debt or to defend against any claims asserted by Maker arising from or related to the Loan
Documents, Maker also agrees to pay to Payee on demund all costs of collection or defense
incurred by Payee, including reasonable attorneys' fees for the services of counsel whether or not
suit be brought.

Upon the occurrence of an Event of Default, Maker shal! pay interest on the entire unpaid
principal sum and any other amounts due under the Loan Documents at the rate equal to the
lesser of (a) the maximum rate permitted by applicable law, or (b) the greater of (i) five percent
(5%) above the Applwable Interest Rate, or (ii) five percent (5%) above the Prime Rate
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(hereinafter defined), in effect at the time of the occurrence of the Event of Default (the "Default
- Rate"). The term "Prime Rate" means the prime rate reported in the Money Rates section of The
Wall Street fournal. In the event that The Wall Street Journal should ccase or temporarily
interrupt publication, the term "Prime Rate" shall mean the daily average prime rate published
in another business ncwspaper, or business section of a newspaper, of national standing and
general circulation chosen by Payee. [n the event that a prime rate is no longer generally
published or is limited, regulated or administered by a governmental or quasi-governmental body,
then Payee shall select a comparable interest rate index which is readily available and verifiable
to Maker but is beyond Payee’s control. The Defaull Rate shall be computed from the occurrence
of the Eveni of Default until the actual reseipt and collection of a sum of money determined by
Payee 10 be mufficient to cure the Event of Default, Amounts of interest accrued at the Default
Rate shall cunstitute a portion of the Debt, and shall be deemed secured by the Loan Documents.
This clause, liowever, shall not be construed as an agreement or privilege to extend the date of
the payment of the Tht, nor as o waiver of any other right or remedy accruing to Payee by
reason of the occwreiicy: of any Event of Default,

Provided no Event of Tefauh cxists, the principal balance of this Note may be prepaid,
in whole but not in part (excep’ with respect to the application of casualty or condemnation’
proceeds), on any scheduled paymeut date under this Note upon not less than thirty (30) days
prior written notice to Payee specifyiny the scheduled payment date on which prepayment is to
be made (the "Prepayment Datg") and upon pavment.of (a) interest accrued and unpaid on the
principal balance of this Note to and including the Prepayment Date, (b} all other suras then due
under this Note, and the other Loan Documents, and {¢) a prepayment consideration in an amount
equal to the greater of (i) one percent (1%) of the cutstanding principal balance of this Note at
‘the time of prepayment, or (if) the present value as of <nz Prepayment Date of the remaining
scheduled payments of principal and interest from the Prepayment Date through the Maturity
Date (including any balloon payment) determined by discounting siuch payments at the Discount
Rate (hercinafter defined) less the amount of principal being prepeid.- The term "Discount Rate"
means the rate which, when compounded monthly, is equivalent 1o the Treasury Rate (hereinafter
defined), when compounded semi-annually. The term "Treasury Rate” ricans the yield calculated
by the linear interpolation of the yields, as reported in Federal Reserve, Statistical Refease
H.15-Selected Interest Rates under the heading "U.S. Government Securities/Treasury Constant
Maturities” for the week ending prior 1o the Prepayment Date, of U.S. Treacws; constant
maturities with maturity dates {one fonger and one shorter) most nearly approxizosting the
Maturity Date. (In the event Release H.{5 is no longer published, Payee shali-sciect a
comparable publication to determine the Treasury Rate.) Payee shall notify Maker of the amount
and the basis of determination of the required prepayment consideration, Notwithstanding the
foregoing, Maker shall have the additional privilege to prepay the entire principal balance of this
Note (together with any other sums constituting Debt) on any scheduled payment date during the
six (6) months preceding the Maturity Date without any fee or consideration for such privilege.
If any such notice of prepayment is given, the principal balance of this Note and the other sums
required under this paragraph shall be due and payable on the Prepayment Date. Payee shall not
be obligated to accept any prepayment of the principal balance of this Note unless it is
accompanied by the prepayment consideration due in connection therewith. The term "Loan
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