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Kevin A. Sullivan, Esg,
Winstead Sechrest & Minick P.C.
5400 Renaissance Tower  ?
1204 Elm Street

Dalles, Toxas 75270

TO BE RECORDED IN THE
MORTGAGE RECORDS OF
COOK COUNTY, ILLINOIS

This Mortgage and Security Agreement also constitutes a Fixfure Financing Statement,
MORTGAGE AND SECURITY AGREEMENT
Loan No. 240730

THIS MORTGAGE AWND SECURITY AGREEMENT (this "Mortgage") is entered into
between CLARK-OHIO ASSCCIATES, INC,, an lilinois corporation. as Mortgagor
("Morigagor"), whose address is 1600.Ciolf Road, Suite 800, Rolling Meadows, Iilinois 60008,
and COLUMN FINANCIAL, INC.. a2rlaware corporation, as Mortgagee ("Mortgagee”),
whose address is 3414 Peachtree Road, N.I., Suite 1140, Atlanta, Georgia 30326-1113.

WITNESGZTH:

THAT FOR AND IN CONSIDERATION OF<TdE SUM OF TEN AND NO/10
DOLLARS (510.00), AND OTHER VALUABLE CONSIDERATION, the receipt and sufficiency

. of which is hereby acknowledged, mortgagor hereby irrevocabiy MORTGAGES, WARRANTS,
GRANTS, BARGAINS, SELLS, CONVEYS, TRANSFERS, PLEECCES, SETS OVER, AND
ASSIGNS, and GRANTS a security interest, to Mortgagee and its succzssors and assigns all of

~ the following described property, whether now owned or hereafier acquired (collectively, the

nmmu]:
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{A)  All that certain real property situated in the County of Cook, State of Iliinois, more

- particularly described on Exhibit A attached hereto and incorporated herein by this refcroace (the

“Land™). together with all of the easements, rights, privileges, franchises, tenements,

- hereditaments and appurtenances now or hereafter thereunto belonging or in any way appertaining

thereto, and all of the estate, right, title, interest, claim and demand whatsoever of Mortgagor

therein or thereto, either at faw or in equity, in possession or in cxpcctancy, now owned or
hereafier acquired; -

(B) Al strucrures, buildings and improvements of every kind and description now or
at any time hereafier located or placed on the Land (the "Improvements");
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(C)  All furniture, furnishings, fixtures, goods, equipment, inventory or personal
property owned by Mortgagor and now or hereafier located on, attached to or used in and about
the Improvements, including, but not limited to, all machines, engines, boilers, dynamos,
elevators, stokers, tanks, cabinets, awnings, screens, shades, blinds, carpets, draperies, lawn
mowers, and all appliances, plumbing, heating, air conditioning, lighting, ventilating,
refrigerating, disposals and incinerating equipment, and all fixtures and appurtenances thereto,
and such other goods and chattels and personal property owned by Mortgagor as are now or
hereafier used or furnished in operating the Improvements, or the activities conducted therein,
and ail building materials and equipment hereafer situated on or about the Land or

- Improvements, and all warranties and guaranties relating thereto, and all additions thereto and
- substitutions and replacements therefor (exclusive of any of the foregoing owned or leased by

tenants of gpase in the Improvements);

(D) Aiizasements, rights-of-way, strips and gores of land, vaults, streets, ways, alleys,
passages, sewer rights, und other embiements now or hereafter located on the Land or under or
above the same or any part or parcel thereof, and all estates, rights, titles, interests, tenements,
hereditaments and appurtsiiunces, reversions and remainders whatsoever, in any way belonging,
relating or appertaining ta the P:ogerty or any pant thereof, or which hereafter shall in any way
belong, relate or be appurtenant ther-io, whether now owned or hereafter acquired by Mortgagor;

(E)  All water, ditches, wells, izsvrveirs and drains and all water, ditch, well, reservoir
and drainage rights which are appurtenant ¢, -iccated on, under or above or used in connection
with the Land or the Improvements, or any rart thereof, whether now existing or hereafter
created or acquired,

(F)  All minerals, crops, timber, trees, shrubs, llowers and landscaping features now
or hereafter located on, under or above the Land;

(G)  All cash funds, deposit accounis and other rights und-evidence of rights to cash,
now or hereafter created or held by Mortgagee pursuant to this Mortgaze or any other of the
Loan Documents (as hereinafter defined), including, without limitation, all funds now or hereafier
on deposit in the Impound Account, the TILC Reserve, the Lease Termination Payment Reserve
and the Repair and Remediation Reserve (each as hereinafier defined);

(H)  All Jeases, licenses, concessions and occupancy agreements of the Land or the

- Improvements now or hereafier entered into and all rents, royalties, issues, profits, bonus ivoney,

revenue, income, rights and other benefits (collectively, the "Rents and Profits") of the Land or
the [mprovements, now or hereafter arising from the use or enjoyment of ail or any portion
thereof or from any present or future lease (including, without limitation, oil, gas and mineral
leases), license, concession, occupancy agreement or other agreement pertaining thereto or arising
from any of the Contracts (as hereinafier defined) or any of the General Intangibles (as
hereinafier defined) and all cash or securities deposited to secure performance by the tenants,
lessees or licensees, as applicable, of their obligations under any such leases, licenses,
concessions or occupancy agreements, whether said cash or securities are to be held until the
expiration of the terms ¢f said leases, licenses, concessions or occupancy agreements or applied
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to one or more of the installments of rent coming due prior to the expiration of said terms,
subject, however, to the provisions contained in Section [.1]1 hereinbelow;

(1)  All contracts and agreements now or hereafter entered into covering any part of
the Land or the Improvements (collectively, the “Contracts™) and all revenue, income and other
benefits thereof, inclucing, without limitation, menagement agreementis, service contracts,
maintenance contracts, e juipment leases, personal property leases and any contracts or documents
relating to construction ¢n any part of the Land or the Improvements (including plans, drawings,
surveys, tests, reports, binds and governmental approvals) or to the management or operation of
any part of the Land or the Improvements; - -

(J) All present and future monetary deposits given to any public or private ubility with
respect to utility services furnished to any part of the Land or the Improvements;

(K) Al preesnt and future funds, accounts, instruments, accounts receivable,
documents, causes of ‘action, claims, general intangibles (including, without limitation,
trademarks, trade names, service marks and symbols now or hereafier used in connection with
any part of the Land or ihe imir.ovements, all names by which the Land or the Improvements
may be operated or kno'wn, all rights to carry on business under such names. and all rights,
interest and privileges which Mongagor has or may have as developer or declarant under any
covenants, restrictions or ieclarations new or hereafier reiating to the Land or the Improvements)
and all notes or chatte] paper now or heicanter arising from or by virtue of any transactions
related to the Land or the Improvements (collctively, the "General Intangibles™;

(L}  All water tups, sewer taps, certificates of nccupancy, permits, licenses, franchises,
certificates, consents, apgrovals and other rights and pirvileges now or hereafter obtained in
connection with the Land or the Improvememts and alt present and future warranties and
guaranties relating to the Improvements or to any equipmeni, fixtures, furniture, furnishings,
personal property or components of any of the foregoing now or rércafter [ocated or installed on
the Land or the Improvem:ents;

(M) Al buildiny materials, supplies and equipment now or herzafter placed on the
Land or in the Improvements and all architectural renderings, models,  driwings, plans,
specifications, studies and data now or hereafter relating to the Land or the Impio»ements;

(N) Al right, title and interest of Mortgagor in any insurance policies or binde:s now
or hereafter reluting to the Property, including any unearned premiums thereen;

(0)  All proceeds, products, substitutions and accessions (including claims and demands
therefor) of the conversion, voluniary or involuntary, of any of the foregoing imto cash or
liquidated claims, including, without limitation, proceeds of insurance and condernation awards;
and B
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(P} All other or greater rights and interests of every nature in the Land or the
Improvements and in the possession or use thereof and income therefrom, whether now owned
or hereafer acquired by Mortgagor.

FOR THE PURPOSE OF SECURING:

(1)  The debt evidenced by that certain Promissory Note (such Promissory Note,
together with any and all renewals, modifications, consolidations and extensions thereof, is
rereinafter referred to as the "Note") of even date with this Mortgage, made by Mortgagor to the
order of Mortgagee in the principal face amount of FIVE MILLION AND NQY/100 DOLLARS
(85,000,000.00), together with interest at a rate per annum of 8.35% and having a maturity date
of Novermber 1, 20125

{(Z)  1ke full and prompt payment and performarce of all of the provisions, agreements,
covenants and obligst.ons herein contained and contained in any other agreements, documents
or instruments now or kereafier evidencing, securing or otherwise relating to the indebtedness
evidenced by the Note-(ine Note, this Mortgage, and such other agreements, documents and
instruments, together with ary and all renewals, amendments, extensions and modifications
thereof, are hereinafter coliectively referred to as the "Loan Documents”) and the payment of all
other sums therein covenanted to be-paid, including, without limitation, any applicable yield
maintenance premiums;

(3)  Any and all additional advancrs made by Mortgagee to protect or preserve the
Property or the lien or security interest created heceby on the Property, or for taxes, assessments
of insurance premiums as hereinafter provided «r {or performance of any of Mortgagor's
ubhgatmns hereunder or under the other Loan Docum<p:s s or for any other purpose provided
herein or in the other Loan Documents (whether or not the riginal Mortgagor remains the owner
of the Property at the time of such advances) together with inierest as provided herein or in the
other Loan Documents; and

(4)  Any and all other indebtedness now owing or which mry bereafier be owing by
Mortgagor to Mortgagee, however and whenever incurred or evidenced, whether express or
implied, direct or indirect, absolute or contingent, or due or 1o become due_ apJ all renewals,
madifications, consolidations, repiacements and extensions thereof, it being copicmplated by
Mortgagor and Mortgagee that Mortgagor may hereafier become so indebted to Mcrtgagee.

(All of the sums referred to in Paragraphs (1) through (4) above are herein sometimes referred
1o as the "sgcured indebtedneys” or the “indebtedness secured herehy"). The principal amount
of the indebtedness secured hereby shall not exceed three times the original principal amount of
the Note,

TO HAVE AND TO HOLD the Property unto Mortgagee, its successors and assigns
forever, and Mortgagor does hereby bind itself, its successors and assigns, 106 WARRANT AND
FOREVER DEFEND the titie to the Property unto Mortgagee against every person whomsoever
lawfully claiming or to claim the same or any part thereof;
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PROVIDED, HOWEVER, that if the principal and interest and all other sums due or to
become due under the Note, including, without limitation, any prepayment fees required pursuant
to the terms of the Note, shall have been paid at the time and in the manner stipulated therein
and all other sums payable hereunder and all other indebtedness secured hereby shall have been
paid and all other covenants contained in the Loan Documents shall have been performed, then,
in such case, the liens, security interests, estates and rights granted by this Mortgage shall be
satisfied and the estate, right, title and interest of Mortgagee in the Property shall cease, and upon
payment Yo Mortgagee of all costs and expenses incurred for the preparation of the release

- hereinafter referenced and &l recording costs if allowed by iaw, Morigagee shall satisfy and
release this Mortgage and the lien hereof by proper instrument.

ARTICLE 1
COVYENANTS OF MORTGAGOR

TFor the purpose of Farther securing the indebtedness secured hereby and for the protection
of the security of this Mortgage, for so long as the indebtedness secured hereby or any part
thereof remains unpaid, Mongsg:t covenants and agrees as follows:

11 ' a2%. Mortgagor, for itself and its successors and assigns,
does hereby represent, warrant and covenant to and with Mortgagee, its successors and assigns,
that:

(@)  Mortgagor has good and iad:feasible fee simple title to the Property,
subject only to those matters expressly set forth on JExhibit B attached hereto and by this
reference incorporated herein (the "Permitted Excepuinpy”), and has full power and lawful
authority to grant, bargain, sell. convey, assign, transfer and zucumber its intetest in the Property
in the mariner and form kereby done or intended. Mortgagor wiil peserve its interest in and title
10 the Property and will forever wamant and defend the same to Muitgagee against any and all
claims whatsoever and will forever warrant and defend the validity a:d priority of the lien and
security interest created herein against the claims of all persons and parties whomsoever, subject
1o the Permitted Exceptions. The foregoing warranty of title shall survive the foreclosure of this
Mortgage and shall inure to the benefit of and be enforceable by Mortgiece in the event
Mortgagee acquires title to the Property pursuant to any foreclosure;

(b)  No bankrupicy or insolvency proceedings are pending or contemplaed by
Mortgagor or, to the best knowledge of Morigagor, against Mortgagor or by or against any
endorser, cosigner or guirantor of the Note;

{c)  All reports, certificates, affidavits, statements and other data furnished by
Mortgagor to Mortgagee in connection with the loan evidenced by the Note are true and correct

in all material respects and do not omit to state any fact or circumstance necessary to make the
statements contained therein not misleading;
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, {d)  The execution, delivery and performance of this Mortgage, the Note and

ai! of the other Loan Documents have been duly authorized by all necessary action to be, and are,

binding and enforceable against Mortgagor in accordance with the respective terms thereof and

de not contravene, resull in a breach of or constitute (upon the giving of notice or the passage

of time or both) o defanlt under the partnership agreement, articles of incorporation or other

organizational documents of Mortgagor or any contract or agreement of any nature to which .
* Mortgagor is 8 party or by which Morigagor or any of its property may be bound and do not |
- violate or contravenc any law, order, decree, rule or regulation to which Mortgagor is subject;

, (e}  Mortgagor is not required to obtain any consent, approval or authorization
from or tofile any declaration or statement with, any governmental authority or agency in-
connection with or as a condition to the execution, delivery or performance of this Mortgage, the
Note or the ot'ier Loan Documents which has not been so obtained or filed,

L (f) "~ ortgagor has obtained or made all necessary (i) consents, approvals and
B suthorizations and registiations and filings of or with all governmemtal authorities and
(i) consents, approvals, waivers and notifications of partners, stockholders, creditors, lessors and
other non-governmental perscris and/or entities, in each case, which are required to be obtained
or made by Mortgagor in connectiun vith the execution and delivery of, and the performance by
Mortgagor of ils obligations under, ¢ Loan Documents;
(g) Mortgagor and, if ‘Niortgagor is a partnership, the general partner of
Morigagor, have filed all federal, state and Jocal tux returns required to be filed and has paid or
made adequate provision for the payment of all ‘edera), state and local taxes, charges and
assessments payable by Mortgagor and its general ‘pucner, if any. Mortgagor and its general
partaer, if any. believe thar their respective tax retums ,,roperly reflect the income and taxes of
Mortgagor and said genera! partner, if any, for the pericds covered thereby, subject only to
reasonable adjustments required by the Internal Revenue Service or ether applicable tax authority
upon audit;

(h)  Mortgagor is not an "employee benefit plan,” as d2fired in Section 3(3) of
the Employee Retirement Income Security Act of 1974, as amended ("ERLZA™,which is subject
to Title | of ERISA and the assets of Mortgagor do not constitute "plan asseis” 4f-one or more
such plans within the meaning of 29 C.F.R. Section 2510.3-101;

(i  To the best knowledge of Mortgagor, the Land and the lmproven;=ins and
the intended use thereof by Mortgagor comply with all applicable restrictive covenants, zoning
ordinances, subdivision and building codes, flood disaster laws, applicable health and
environmental laws and regulations and all other ordinances, orders or requirements issued by
any state, federal or municipal authorities having or claiming jurisdiction over the Property.
Except as disclosed to Mortgagee otherwise by Mortgagor in writing, the Land and Improvements
constitute a separate tax parcel for purposes of ad valorem taxation. The Land and Improvements
do not require any rights over, or restriciions against, other property in order to comply with any

. of the aforesaid governmental ordinances, orders or requirements;
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() To Mortgagor's best knowledge, ail utility services necessary and sufficient
for the full use, occupancy, operation and disposition of the Land and the improvements for their
intended purposes are available to the Property, including water, storm sewer, sanitary sewer, gas,
electric, cable and telephone facilities, through public rights-of-way or perpetual private
easements approved by Mortgagee;

(k)  All streets, roads, highways, bridges and waterways necessary for access
to and full use, occupancy, operation and disposition of the Land and the Improvements have
been completed, have been dedicated to and accepted by the appropriate municipal authority and
are open and available o the Land and the Improvements without further condition or cost to
Mcartgagor,

() All curb cuts, driveways and traffic signals shown on the survey delivered
to Mortgagee prio: i the execution and delivery of this Mortgage are existing and have been
fully approved by the éppropriate governmental authority;

(m)  Thec are no judicial, administrative, mediation or arbitration actions, suits
or proceedings pending or threitzned against or affecting Mortgagor, (and, if Mortgagor is 2
partnership, any of its general paruers or if Mortgagor is a limited liability company, any
member of Mortgagor) or the Property which, if adversely determined, would materially impair
either the Property or Mortgagor's abilitv-io perform the covenants or obligations required 1o be
pecformed under the Loan Documents;

(n)  The Property is free from delinquent water charges, sewer rents, taxes and
assessiments,

(0)  As of the date of this Mortgage, the Property is free from unrepaired
dimage caused by fire, flood, accident or other casusity;

{p)  As of the date of this Mortgage, no part of the L.apd or the Improvements
hiis been taken in condemnation, eminent domain or like proceeding no is'any such proceeding
pending or to Mortgagor's knowledge and belief, threatened or contemplaisd;

(@)  Mortgagor possesses all franchises, patents, copyrights. wagcinarks, trade
names, licenses and permits adequate for the conduct of its business substant’a’ly as now
conducted:

(n  To Montgagor's best knowledge, the Improements are structurally sound,
it good repair and free of defects in materials and workmanship and have been constructed and
installed in substatial compliance with the plans and specifications relating thereto. To
Mortgagor's best knowledge, all major building systems located within the Improvements,
including, without limitation, the heating and air conditioning systems and the electrical and
plumbing systems, are in good working order and condition;

MORTGAGE AND SECURITY AGREEMENT - Page 7
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(s)  Mortgagor has delivered to Morigagee true, correct and complete copies
of all Contracts and all amendments thereto or modifications thereof:

{ty  Mortgagor and the Property are free from any past due obligations for sales
and payroll taxes;

(u)  There are no security agreements or financing statements affecting any of
the Property other than (i) as disclosed in writing by Mortgagor 1o Mortgagee prior to the date
hercof and (ii} the security agreements and financing statements created in favor of Mortgagee;

(v}  Mongagor has delivered a true, correct and complete scheduie (the "Rent
Roll") of all icases affecting the Property (individually a "Lease" and collectively the "Leases™)
as of the date horeof, which accurately and completely sets forth in all material respects for each
such Lease, the following: the name of the tenam, the lease expiration date, extension and
renewal provisions, Uis_basc rent payable, and the security deposit held thereunder;

(W)  Eaca Lease constitutes the legal, valid and binding obligation of Mortgagor
and, to the best of Mortgago:'s kuiowledge and belief, is enforceable against the tenant thereof,
No default exists, or with the passing of time or the giving of notice would exist, under any
Lease which would, in the aggregarc, have a material adverse effect on Mortgagor or the
Property; '

{(x)  No tenant under any Lease has, of the date hereof, paid rent more than
thirty (30) days in advance, and the rents under such Leases have not been waived, released, or
otherwise discharged or compromised;

(y)  All work to be performed by Moigagor under the Leases has been
substantially performed, all contributions to be made by Mortgrgos to the tenants thereunder have
been made and all other conditions precedent to each such tenan?'s-obligations thereunder have
been satisfied:

{z) . Each tenant under a Lease has entered into accunancy of the demised
premises; ‘

(aa)  To the best of Mortgagor's knowledge and belief, each tenanc is free from
bankruptcy, reorganization or arrangement proceedings or a general assignment for ts benefit
of creditors;

(ab) No Lease or Contract or easement, right-of-way, permit or declaration
(collectively, ali such instruments are referred to hercinafter as "Property Agreements”) provides

any party with the right to obtain a lien or encumbrance upon the Property superior to the lien
of this Mortgage, :
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(ac)  Morgagor has not received or given any written communicution which
allepes that a default exists or, with the giving of notice or the lapse of time, or both, would exist
under the provisions ol any Property Agreement;

. (ad) Except as previously disclosed to Mortgagee in writing, there are no
LY brokerage fees or commissions payable by Mortgagor with respect 10 the leasing of space at the

) Property and there are no management fees payable by Mortgagor with respect to the
management of the Property,

{ae) Mortgagor is in compliance with all Lease requirements and lega) -
requiremente relating to security deposits; . '

‘aly  There are no outstanding options or rignts of first refusal to purchase all
or any portion o th2 Property or Morigagor's ownership thereof. No condition exists whereby
Mortgagor or any faure owner of the Property may be required to purchase any otier parcel of
land which is subject to-any Property Agreement or which gives any person or entity a right to
purchase, or right of first refusal with respect to, the Property;

(ag) The Propert:1s free and clear of any mechanics' liens or liens in the nature
thereof, and no rights are outstandiiig; that under law would give rise to any such liens, any of
which liens are or may be prior 1o, or ejuil with, the lien of this Mortgage, except those which
are insured against by the title insurance policy insuring the lien of this Morigage;

(ah} To the extem required 'ty Mortgagee, Mortgagor has delivered to
Mortgagee true, correct and complete copies of all @rurerty Agreements;

(ai)  No default exists or which, with the passing of time, or the giving of
notice, or both would exist under any Property Agreement which would, in the aggregate, have
a material adverse effect on the ability of Mortgagor to perform 2ay obligations under any Loan
Documents (collectively, a © 1 "),

(aj)  To the best knowledge of Morgagor, no offset or any right of offset exists
respecting continued contributions to be made by any party to any Property ‘Aprement except
as expressly set forth therein. Except as previously disclosed to Mortgagee in swriting, no
material exclusions or restrictions on the utilization, leasing or improvement of tle Property
{including non-compete agreements) exists in any Property Agreement;

{ak)  All work, if any, to be performed by Mortgagor under each of the Property
Agreements has been substantially performed, all contributions to be made by Mortgagor to any
purty to such Property Agreements have been made, and all other conditions to such party’s
obligations thercunder have been satisfied;

(al)  Except as disclosed to Mortgagee otherwise in writing by Morigagor, the
Property is taxed separately without regard to any other real estate and constitutes a legally
subdivided lot under al} applicable legal requirements (or, if not subdivided, no subdivision or

o
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platting of the Property is required under applicable legal requirements). The Property may, for
- all purposes, be mortgaged, conveyed or otherwise dealt with as an independent parcel;

(am) The representations and warranties contained in this Mortgage, or the
review and inquiry made on behalf of the Mortgagor therefor, have all been made by persons
having the requisite expertise and knowledge to provide such representations and warranties, No
statement or fact made by or on behalf of Mortgagor in this Mortgage or in any certificate,
document or schedule furnished to Mortgagee pursuant hereto, contains any untrue statement of
a material fact or omits to state any material fact necessary to make statements contained therein
or herein not misleading (which may be to Mortgagor's best knowledge where so provided
hercin). There is no fact presently known to Mortgagor which has not been disclosed to
Morigagee wh.ch would have a Materiai Adverse Effect;

- R . e
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(any ) The Property forms no part of any property owned, used or claimed by
Mortgagor as a resicenze or business homestead and is not exempt from forced sale under the
laws of the State of llinu1s. Mortgagor hereby disclaims and renounces each and every claim
to all or any portion of the Property as a homestead; and

(a0) Mongagor hrs delivered to Mortg,agee true, correct and complete co;nes
of all Leases described in the Rent Roti

1.2 Defense nf Title. If, while &is Mortgage is in force, the title to the Property or
the interest of Mortgagee therein shall be the supjest, directly or indirectly, of any action at law
or in equity, or be attached directly or indirectly, or endangered, clouded or adversely affected
in any manner, Morigagor, at Mortgagor's expense, rae.l take all necessary and proper steps for

- the defense of said title or interest, including the employmar: of counsel approved by Mortgagee,
the prosecution or defense of litigation, and the compromise or discharge of claims made against
said title or interest. Notwithstanding the foregoing, in the evert that Mortgagee determines that
Morigagor is not adequately performing its obligations under %z Section, Mortgagee may,
without limiting or waiving any other rights or remedies of Mortgagee Yerzunder, take such steps
with respect thereto as Mortgagee shall deem necessary or proper and aity and all costs and
expenses incurred by Mortgagee in connection therewith, together with inierest thereon at the
Default Interesi Rate (as defined in the Note) from the date incurred by Mortgigee until actually
paid by Mortgagor, shall he immediately paid by Mortgagor on demand and shall o2 sccured by
this Mortgage and by all of the other Loan Documents securing all or any ‘part of the
indebtedness evidenced by the Note.

1.3 Performance of Obligalions. Mortgagor shall pay when duc the principal of and
the interest on the indebtedness evidenced by the Note. Mortgagor shal! also pay all charges,
fees and other sums required to be paid by Mortgagor as provided in the Loan Documents, and
shall observe, perform and discharge all obligations, covenants and agreements to be observed,
performed or discharged by Mortgagor set jorth in the Loan Documents in accordance with their
terms. Further, Mortgagor shall promptly and strictly perform and comply with all covenants,
conditions, obligations end prohibitions required of Mortgagor in connection with any other
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document or instrument affecting title to the Property, or any part thereof, regardless of whether
such document or instrument is superior or subordinate to this Mortgage.

.4 Insurance. Morigagor shall, at Mortgagor's expense, maintain in force and effect
on the Property at all times while this Mortgage continues in effect the following insurance:

{a}  "All-risk" coverage insurance against loss or damage to the Property from
all-risk perils. The amount of such insurance shall be not less than one hundred percent (100%)
of the full replacement cost of the Improvements, furniture, furnishings, fixtures, equipment and
other items (whether personalty or fixtures) included in the Property and owned by Mortgagor
from time to time, without reduction for depreciation. The determination of the replacement cost
amount shali-te adjusted annually to comply with the requirements of the insurer issuing such
coverage or, 4t Mortgagee's election, by reference to such indices, appraisals or information as
Mortgagec detenpiags in its rcasonable discretion. Full replacement cost, as used herein, means,
~ with respect to the taprovements, the cost of replacing the Improvements without regard to
deduction for depreciatior, zxclusive of the cost of excavations, foundations and footings below
the lowest basement floci, and means, with respect to such furniture, furnishings, fixtures,
equipment and other items, the ot of replacing the same, Each policy or policies shall contain
u replacement cost endorsement and <ither an agreed amount endorsement (to avoid the operation
of any co-insurance provisions) oi-a-waiver of any co-insurance provisions, all subject to
Mortgagee's approval. :

(b)  Commercial general liabiity insurance for personal injury, bodily injury,
death and property damage liability in amounts zot less than $2,000,000.00 per occurrence,
$4.000,000.00 aggregate $3,000,000.00 per occurrence, $6,000,000.00 aggregate, if Property has
elevator (inclusive of umbrella coverage) or such lesseranicunt as Mortgagee may accept, in its
sole discretion, for bodily injury, personal injury and propert: damage. This policy must contain,
but not be limited to, coverage for premises and operations liabiiity, products and completed
operations liability, contractual liability, hired and non-owned auto.nuhile liability, personai injury
liability and property damage liability. During any construction on the 1.and, Mortgagor's general
contractor for such construction shall also provide the insurance requirca inthis Subsection (b).
Mortgagee hereby retains the right to periodically review the amount of suiid liability insurance
being maintained by Mortgagor and to require an increase in the amount of said liability
insurance should Mortgagee deem an increase to be reasonably prudent under ib:a- existing
circumstances.

(¢)  Insurance covering the major components of the central heating, air
conditioning and ventilating systems, boilers, otiier pressure vessels, high pressure piping and
machinery, elevators and escalators, if any, and other similar equipment installed in the
Improvements, in an amount equal tc one hundred percent (100%) of the full replacement cost
of the Improvements which policies shall insurc against pliysical damage to and loss of
occupancy and use of the Improvements arising out of an accident or breakdown covered
thereunder.
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- (d)  [f the Land or any part thereof is identified by the Secretary of Housing
end Urban Development as being situated mn an area now or subsequently designated as having
special flood hazards (including, without limitation, those areas designated as Zone A or Zone
V), flood insurance in an amount equal to one hundred (100%) of the replacement cost of the
Impiovements or the maximum amount of flood insurance available, whichever is the lesser.

(¢)  During the period of any construction on the Land or renovation or
alteration of the Improvements, a so-valled "Builder's All-Risk Completed Value" or "Course of
-Construction" insurance policy in non-reporting form for any Improvements under construction,
renovation or alteration in an amount approved by Mortgagee and Worker's Compensation
Insurance covering all persons engaged in such construction, renovation or alteration.

(3, Rental value orrental income insurance in amounts sufficient to compensatc:
Mortgagor for sl Rents and Profits during a period of not less than one year in which the
Property may be darianed or destroy=d.

= ' (8)  Svch-other insurance on the Property or on any replacements or
% substitutions thereof or addit’ors theveto as may from time to time be required by Mortgagee
o against other insurable hazards or casvalties which at the time are commonly insured against in
the case of property similarly situated, due regard being given to the height and type of buildings,
their construction, location, use and ¢ocegancy.

All such insurance shall (i) be with insvzers authorized to do business in the state within
which the Land is located and who have and main*zin a rating of at least the third (3rd) highest
rating category of Moody's, Duff & Phelps, Fitch lnvéstors or Standard & Poor's (or, at Lender's
election, a Best Insurance Reports rating of A-V or betier). (ii) contain the complete address of
the Land (or a complete legal description), (iii) be for adeim of at least one year, {iv) contain
deduciibles no greater than $10,000.00 or as otherwise required by Mortgagee, and (v} be subject
to the approval of Mortgagee as to insurarice companies, amoun's. content, forms of policies,
method by which premiums are paid and expiration dates.

Mortgagor shall as of the date hereof deliver to Mortgagee evidencs that said insurance
policies have been paid cwrrent as of the date hereof and original certificates of insurance signed
by an authorized agent evidencing such insurance satisfactory to Mortgagee and, uzon reguest,
certified copies of such insurance polizies. Mortgagor shall renew all such insurance zud deliver
to Mortgagee certificates evidencing such renewals at least thirty (30) days before v such
insurance shall expire. Without limiting the required endorsements to insurance policies,
Mortgagor further agrees that all such policies shall provide that proceeds thereunder shall be
payable 1o Mortgagee, its successors and assigns, pursuent and subject to a mortgagee clause
(without contribution) of standard form attached to, or otherwise made a part of, the applicable
policy and that Mortgagee, its successors and assigns, shall be named as an additional insured
under all liability insurance policies. Mortgagor further agrees that all such insurance policies:
(i) shall provide for at Jeast thirty (30) days' prior written notice to Mortgagee prior to any
canceilation or termination thereof and prior to any modification thereof which affects the interest
of Mortgagee; {ii) shall contain an endorserent or agreement by the insurer that any loss shall
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be payable to Mostgagee in accordance with the terms of such policy notwithstanding any act or
negiigence of Mortgagor which might otherwise result in forfeiture of such insurance; and (jii)
shall either name Mortgagee as an additional insured or waive all rights of subrogation against
Mertgagee. The delivery to Mortgagee of the insurance policies or the certificates of insurance
as provided above shall constitute an assignment of all proceeds payable under such insurance
policies by Morigagor to Mortgagee as further security for the indebtedness secured hereby. In
the evemt of foreclosure of this Mortgage, or other transfer of title to the Property in
extinguishment in whole or in part of the secured indebtedness, all right, title and interest of
Mortgagor in and to all proceeds payable under such policies then in force concerning the
Property shall thereupon vest in the purcheser at such foreclosure, or in Mortgagee or other
~transferee in the event of such other transfer of title. Approval of any insurance by Mortgagee
shall not be a representation of the solvency of any insurer or the sufficiency of any amount of
e nsurance. In tnp-event Mortgagor fails to provide, maintain, keep in force or deliver and fumish
1o Mortgugee the roi'cies of insurance required by this Mongage or evidence of their renewal
b as required hercin, Moripagee may, but shell not be obligated to. procure such insurance and
% Mortgagor shall pay ali a:aounts advanced by Mortgagee, together with interest thereon at the
e Default Interest Rate from and after the date advanced by Mortgagee until actually repaid by
Morigagor, promptly upon demara by Mortgagee. Any amounts so advanced by Mortgagee,

o together with interest thereon, snall-ix secured by this Mortgage and by all of the other Loan
kD Documents securing all or any pant of the indebtedness evidenced by the Note. Mortgagee shall
- not be responsible for nor incur any likitiiy for the insolvency of the insurer or other failure of
the insurer to perform, even though Morgz 22 has caused the insurance to be placed with the
insurer after failure of Mortgagor to furnish sucihy insurance,

- B T L I T,
ey e mg ¢l e e

i 1.5 Payment of Taxes. Mortgagor shail puy or cause to be paid, except to the extent
N provision is actuaily made therefor pursuant to Sgetiap. 1.6 of this Mortgage, all taxes and
o assessments which are or may become a licn on the Proper(v or which are assessed against or
imposed upon the Property. Mortgagor shall furnish Mortgage= with receipts (or if receipts are
not immediately available, with copies of canceled checks evicencing payment with receipts to
follow promptly after they become available) showing payment of such taxes and assessments
al least fifteen (15) days prior to the applicuble delinquency date therefti. Notwithstanding the
foregoing, Mortgagor may in good faith. by appropriate proceedings. and upon notice to
Mortgagee. contest the validity, applicability or amount of any asserted tax or 2ssexsment so long
a3 (a) such contest is diligently pursued, (b} Mortgagee determines, in its subjeciive eginion, that
such contest suspends the obligation to pay the tax and that nonpayment of sich tax or
assessment will not result in the sale, loss, forfeiture or diminution of the Property vrany part
thereof or any interest of Mortgagee therein, and (c) prior to the earlier of the commencement
of such contest or the delinquency date of the asserted tax or assessment, Mortgagor deposits in
the Impound Account (as hereinafier defined) an amount determined by Morngagee to be
adennate to cover the payment of such tax or assessment and a reasonable additional sum to
cover possible intersst, costs and penalties; provided, however, that Mortgagor shall promptly
cause to be paid any amount adjudged by a court of competent jurisdiction to be due, with aif
interest, costs and penaities thereon, promptly after such judgment becomes final; and provided
further that in any event each such contest shall be concluded and the taxes, assessments, interest,
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“costs and penalties shall be paid prior to the date any writ or order is issued under which the
Property may be sold, lost or forfeited.

. 1.6 Taxand Insurance impound Account. Mortgagor shali establish and maintain at
all times while this Morigage continues in effect an impound account (the "lmpouand Account™)

with Mortgagee for payment of real estate taxes and assessments and insurance on the Property
and as additional security for the indebtedness secured hereby. The Impound Account shall be
created and administered as follows:

: (a)  Simultaneously with the execution hereof, Mortgagor shall deposit in the
Impound Account an amount determined by Morigagee equal to fifty percent (50%) of the
aggregate annual real estate taxes, assessments and insurance premiums estimated for the Property
for the ensuing year. In lieu of the aforesaid deposit, Mortgagor may provide Mortgagee with
an unconditional, irr:vocabie Letter of Credit in an amount equal to such otherwise required
deposit and issued by 2 financial institution with a Standard & Poor's or Moody's rating of "A"
or better and otherwise acceptable to Mortgagee as to form and content. Mortgagor shall, subject
to Seption 1.6(b) hereinbsiow, he required to maintain the Impound Account in an amount equal
o Mortgagor's estimate of fifty peicent (50%) of the annual assessments and insurance premiums
as aforesaid for the then-current vear, or shall, at all times, be required to have provided to
Mortgagee a current Letter of Credit-by an issuer and in the form described hereinabove and in
such then current required amount. Suc'i b.etter of Credit (and any replacement or substitution
therefor) shall be replaced by a new substiiuic letter of credit satisfying all of the requirements
described above on or before thirty (30) days prior to its expiry and, failing such timely
replacement, may be drawn upon by Mortgagee w'th such funds being held in the Impound
Account and made » part thereof for all purposes lercunder. Without limiting the foregoing,
Mortgagee shal] be entitled to draw upon the letter of crédit at any time a default should occur
by Morigagor pursuant to the Loan Documents upon the “xpiration of any notice and/or cure
period, if any, provided with respect to such default. Any funds o drawn shall be held in tie
jmpound Account and subject to all of the terms and provisions with respect thereto.

(b)  To the extent of a default by Mortgagor under any of the Loan Documents
and the expiration of any applicable notice and/or cure periods with respect thereto, or, to the
extent a default should occur with respect to the tenant lease at the Property for be RainForest
Cafe (the "RuinForest Lease"), then, it addition to any other rights or remedies Mrrtyagee may
possess hereunder or under the other Loan Documents, Mortgagor shall thereafier aivvays ensure
that there will be on deposit with Morigagec an amount which, when added to the monthly
payments subsequently required to be deposited with Morigagee hereunder on account of real
eslate taxes, assessments and insurance premiums, result in there being on deposit with
Morigagee in the Impound Account &n amount sufficient to pay the next due annual instaliment
ot real estate taxes and assessment on the Property at least one (1) month prior to the
delinquency date thercof and the next due annual insurance premiums with respect (o the
Property at least ane (1) month prior to the due date thereof. From and after the occurrence of
any such default, commencing on the first monthly payment date under the Note and continuing
thereafter on each monthly payment date under the Note, Mortgagor shall pay to Mortgagee,
~concurrently with and in addition to the monthly payment due under the Note and until the Note
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anc all other indebtedness secured hereby is fully paid and performed, deposits in an amount
equal to one-twelfth (1/12) of the amount of the annual real estate taxes and assessments that will
next become due and payable on the Property, plus one-twelfth (1/12) of the amount of the
anriual premiurns that will next become due and payable on insurance policies which Mortgagor
is required to maintain hereunder, each as estimated and determined by Mortgagee. So long as
no default hereunder or under the other Loan Documents has occurred and is continuing, all sums
in the Impound Account shall be held by Mortgagee in the Impound Account to pay said taxes,
assessments and insurance premiums before the same become delinquent.

(¢)  Mortgagor shall be responsible for ensuring the receipt by Mortgagee, at -
least ten (10" days prior to the respective due date for payment thereof, of evidence acceptable
to Mortgageo-of pavment in full of all taxes, assessments and insurance premiums applicable to
the Property, <[5 the extent the tenant of the Property does not timely make payment of all such
taxes, assessments and insurance premiums or Mortgagor otherwise fails to provide Mortgagee
timely evidence of such payment, then, provided Morigagor has fully satisfied the requirements
of Section 1.6(b) hereinatove, and such funds remain available, then such taxes, assessments and
insurance may, at Mortgazor's election, be paid from the Impound Account, so long as no default
hereunder or under the other Lian Documents has occurred and is continuing, directly by
Mortgagee. In making any such payinent fromi the Impound Account, Mortgagee shall be entitled
to reiy on any bill, statement or estiinars procured from the appropriate public office or insurance
company or agent without any inquiry irio the accuracy of such bill, statement or estimate and
without any inquiry into the accuracy, va'idity, enforceability or contestability of any tax,
assessment, valuation, sale, forfeiture, tax lien or title or claim thereof.

(dy  The Impound Account shall rot unless otherwise explicitly required by
applicable law, bear interest or be or be deemed to be ¢seicw or trust funds, but, at Mortgagee's
option and in Mortgagee's discretion, may either be held it & scparate account or be commingled
by Mortgagee with the general funds of Mortgagee. No intérest on funds contained in the
Impound Account shall be paid by Mortgagee to Morigagor. The linpound Account is solely for
the protection of Mortgagee and entails no responsibility on Mortgagee's part beyond the payment
of 1axes, assessments and insurance premiums following receipt of bilis' invoices or statements
therefor in accordance with the terms hereof and beyond the allowing of due credit for the sums
actually received. Upon assignment of this Mortgage by Mortgagee, any funcs ir the Impound
Account shall be rned over to the assignee and any responsibility of Mortgage:, a2 assignor,
with respect thereto shall terminate. if the total funds in the linpound Account shali cxceed the
amount of payments actually applied by Mongagee for the purposes of the Impound /Aczount,
such excess may be credited by Mortgagee on subsequent payments to be made hereunder or, at
the option of Morigagee, refunded to Mortgagor. If, however, the Impound Account shell not
contain sufficient funds to pay the sums required when the same shall become due and payable,
Mortgagor shall, within ten (10) days after receipt of written notice thereof, deposit with
Mortgagee the full amount of any such deficiency. If Morgagor shall fail to deposit with
Mortgagee the full amount of such deficiency as provided above, Mortgagee shall have the
option, but not the cbligation, to make such deposit, and all amounts so deposited by Mortgagee,
together with interest thereon at the Default Interest Rate from the date incurred by Mortgagee
until actually paid by Mortgagor, shall be immediately paid by Mortgagor on demand and shall
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be secuied by this Mortgage and by all of the other Loan Documents securing all or any part of
the indebtedness evidenced by the Note. If there is a default under this Mortgage which is not
cured within any applicable grace or cure period, Mortgagee may, but shall not be obligated to,
apply at any time the balance then remaining in the Impound Account against the indebtedness
securcd hereby in whatever order Mortgagee shall subjectively determine. No such application
of the Impound Account shall be deemed to cure any default hereunder. Upon full payment of
the indebtedness secured hereby in accordance with its terms or at such carlier time as Mortgagee
may elect, the balance of the Impound Account then in Morigagee's possession shal] be paid over
to Mortgagor and no other party shall have any right or claim thereto.

1.7 . Intentionally deleted.

1.8 ° Gesurity Interest Reserves. As additional security for the payment and
performance by *1o1gagor of all duties, responsibilities and obligations under the Note and the

other Loan Documents. Mortgagor hereby unconditionally and irrevocably assigns, conveys,
pledges, mortgages, trazsiers, delivers, deposits, sets over and confirms unto Mortgagee, and
hereby grants to Mortgagee a security interest in, (i) the Impound Account, the TILC Reserve,
the Lease Termination Paymeni Reserve, and the Repair and Remediation Reserve (collectively,
the "Reserves”), (i) the accounts irito which the Reserves have been deposited, (iii) all insurance
- on said accounts, (iv) all accounts; contract rights and general intangibles or other rights and
interests pertaining thereto, (v} all sums now. or hereafter therein or represented thereby, (vi) all
replacements, substitutions or proceeds tizreof, (vii) all instruments and documents now or
hereafler evidencing the Reserves or such accounis, (viii) all powers, options, rights, privileges
- and immunities pertaining to the Reserves (including the right to make withdrawals therefrom),
and (ix} all proceeds of the foregomng. Mongagor hérebv authorizes and consents to the account
into which the Reserves have been deposited being held i Mortgagee's name or the name of any
entity servicing the Note for Mortigagee and hereby acknov lzdges and agrees that Mortgagee, or
at Mortgagee's election, such servicing agent, shall have exciusive control over said account.
Notice of the assignment and security interest granted to Mortgages herein may be delivered by
Mortgagee at any time io the financial institution wherein the Reserves-have been established,
and Morigagee, or such servicing entity, shall have possession of all passsooks or other evidences
of such accounts. Martgagor hereby assumes all risk of toss with respect t© amaunts on deposit
in the Reserves, except to the extent such loss is caused by the gross negligence or intentional
misconduct of Mortgagee. Mortgagor hereby knowingly, voluntarily and intentioiie!sv stipulates,
acknowledges and agrees that the advancement of the funds from the Reserves as set {orth herein
1$ at Mortgagor's direction and is not the exercise by Morigagee of any right of set-ofl o1 other
remedy upon a default. Mortgagor hereby waives all right to withdraw funds from the Reserves.
If a default shall occur hereunder or under any other of the Loan Documents which is not cured
within any applicabie grace or cure period, then Mortgagee may, without notice or demand on
Mortgagor, at its oplion: (A) withdraw any or all of the funds (including, without limitation,
interest) then remaining in the Reserves and apply the same, after deducting all costs and
expensvs of safekeeping, collection and delivery {including, but not limited to, attorneys’ fees,
costs and expenses) to the indebtedness evidenced by the Note or any other obligations of
Mortgagor under the other Loan Documents in such manner as Mortgagee shali deem appropriate
in its sole discretion, and the excess, if any, shall be paid to Mortgagor, (B) exercise any and all
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RO rights and remedies of a secured party under any applicable Uniform Commercial Code, or (C)

S exercise any other remedies available at Jaw or in equity. No such use or application of the

CO funds contained in the Reserves shall be deemed to cure any default hereunder or under the other
L Loan Documents.

R 19 Casualty and Condempation. Mongagor shall give Mortgagee prompt written
. notice of the occurrence of any casualty affecting, or the institution of any proceedings for
eminent domain or foy the condemnation of, the Property or any portion thereof. All insurance
i proceeds on the Property, and all causes of action, claims, compensation, awards and recoveries
0 for any damage, condemnation or taking of all or any part of the Property or for any damage or
& injury to it fur any loss or diminution in value of the Property, are hereby assigned to and shall
b paid to Murigagee. Mortgagee may participate in any suits or proceedings relating to any
i such proceeds, causes of action, claims, compensation, awards or recoveries, and Mortgagee is
L hereby authorizeZ, 'a its own name or in Mortgagor's name, to adjust any loss covered by
insurance or any condomnation claim or cause of action, and to settle or compromise any claim
or cause of action in cenriection therewith, and Mortgagor shall from time to time deliver to
Mortgagee any instruments required to permit such participation; provided, however, that
Mortgagee shall not have the #ight to participate in the adjustment of any loss which Mortgagor
has no right to paticipate under the RainForest Lease or which is not in excess of the lesser of
(i) ten percent (10%) of the then ouwistuniing principal balance of the Note, and (ii) $250,000.00.
Montgagee shall apply any sums received by it under this Section first to the payment of all of
its costs and expenses (including, but not'Iimited to, legai fees and disbursements) incurred in
obwining those sums, and then, as follows:

(8)  Inthe event that less than sixty nercent (6(0%) of the Improvements located
on the Land have been taken or destroyed, then ift

(1}  no default is then continuing he‘eurder or under any of the other
Loan Documents and no event has occurred which, witkithe giving of notice or the
passage of time or both, would constitute a default hereunder o1 under any of the other
Loan Documents, and

(2)  the Property can, in Mortgagee's judgment, with difs gent restoration
or repair, be returned to a condition at ieast equal to the condition therers that existed
prior to the casualty or partial taking causing the loss or damage within e earlier 10
occur of (i) eight (8) months after the receipt of insurance proceeds or condeinnation
awards by either Mortagor or Mortgagee, and (ji) the siated maturity date of the Note,
and

(3)  all necessary governmental approvals can be obtained to allow the
rebuilding and reoccupancy of the Property as described in Section 1,9(3)(2) above, and

(4)  there are sufficient sums available (through insurance proceeds or

;f{;":. condemnation awards and contributions by Mortgagor, the full amount of which shall at
Mortgagec's option have been deposited with Mortgagee) for such restoration or repair
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(including, without limitation, for any costs and expenses of Mortgagee to be incurred in
administering said restoration or repair) and for payment of principal and interest to
become due and payable under the Note during such restoration or repair, and

(5} the tenant under the RainForest Lease has affirmatively elected that
restoration occur and agreed to reinstate its occupancy and the RainForest Lease upon the
completion of such resteration, and

(6)  Mortgagor so elects by written notice delivered to Mortgagee within
five (5) days afier settlement of the aforesaid insurance or condemnation claim,

then, Mortgagee shall, solely for the purposes of such restoration or repair, advance so much of
the remainder ¢i such sums as may be required for such restoration or repair, and any funds
deposited by Morgayor therefor, to Mortgagor (or, to the extent applicable), the tenant under the
RainForest Lease) ir. ite manner and upon such terms and conditions as would be required by
a prudent interim constzustion lender, including, but not limited to, the prior approval by
Mortgagee of plans and specifications, contractors and form of construction contracts and the
furnishing to Morigagee of peripiis, bonds, lien waivers, invoices, receipts and affidavits from
contractors and subcontractors, in form and substance satisfactory to Morigagee in its discretion,
with any remainder being applied by }ortgagee for payment of the indebtedness secured hereby
in whatever order Mortgagee directs in s absolute discretion.

(b)  In all other cases, namely, ih the event that sixty percent (60%) or more
- of the Improvements located on the Land have beep taken or destroyed or Mortgagor does not
elect 1o restore or repair the Property pursuant to ¢lais; /a) above, or otherwise fails to meet the
requirements of clause (a) above, then, in any of ‘such events, Mortgagee shall elect, in
Mortgagee's absolute discretion and without regard to the “deéquacy of Mortgagee's security, 10
do either of the iollowing: (1) accelerate the maturity date of the Note and declare any and all
indebtedness secured hereby to be immediately due and payable azitanply the remainder of such
sums received pursuant to this Section to the payment of the indebierlaess secured hereby in
whatever order Mortgagee directs in its absolute discretion, with any remainder being paid to
Mortgager, or (2) notwithstanding that Morigagor may have elected not tu restcre or repair the
Property pursuant to the provisions of Sgction 1,9(a}(7} above, require Mortgagsr 4o restore or
repair the Property in the manner and upon such terms and conditions as would bz required by
& prudent interim construction lender, including, but not limited to, the deposit by Morigagor with
Mortgagee, within thirty (30) days after demand therefor, of any deficiency necessary in order
to assure the avaiiability of sufficient funds to pay for such restoration or repair, including
Mortgagee's costs and expenses to be incurred in connection therewith, the prior approval by
Mortgagee of plans and specifications, contractors and form of construction contracts and the
furnishing to Mortgagee of permits, bonds, lien waivers, invoices, receipts and affidavits from
contractors and subcontractors, in form and substance satisfactory to Mortgagee in its discretion,
and apply the remainder of such sums toward such restoration and repair, with any balance
thereafter remaining being applied by Mortgagee for payment of the indebtedness secured hereby
in whatever order Mortgagee directs in its ahsolute discretion.
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Any reduction in the indebtedness secured hereby resulting from Mortgagee's application of any
sums received by it hereunder shall iake effect only when Mortgagee actually receives such sums
and elects to apply such sums to the indebtedness secured hereby and, in any event, the unpaid
portion of the indebiedness secured hereby shall remain in full force and effect and Mortgagor
shall not be excused in the payment thereof. Partial payments received by Mortgagee, as
described in the preceding sentence, shall be applied first to the final payment due under the Note
and thereafter to installments due under the Note in the inverse order of their due date. If
Mortgagor elects or Monigagee directs Mortgagor to restore or repair the Property after the
occurrence of a casualty or partial taking of the Property as provided above, Mortgagor shall
promptly and diligently, at Mortgagor's sole cost and expense and regardiess of whether the
insurance prceeds or condemnation award, as appropriate, shall be sufficient for the purpose,
restore, regair, replace and rebuild the Property as neatly as possible to its value, condition and
character imgaesiately prior to such casualty or partial taking in accordance with the foregoing
provisions and M~rigagor shall pay to Morigagee ail costs and expenses of Mortgagee incurred
in administering sa’d rebuilding, restoration or repair, provided that Morigagee makes such
proceeds or award avalso'e for such purpose. Mortgagor agrees to execute and deliver from
time to time such further izstruments as may be requested by Mortgagee to confirm the foregoing
assignment to Mortgagee of any award, damage, insurance proceeds, payment or other
compensation. Mortgagee is hereby-irrevocably constituted and appointed the attorney-in-fact
of Mortgagor (which power of atto;mev shall be irevocable so long as any indebtedness secured
hereby is outstanding, shall be deemed roupled with an interest, shall survive the voluntary or
involuntary dissolution of Mortgagor and <2zl not be affected by any disability or incapacity
suffered by Mortgagor subsequent to the date herenf), with full power of substitution, subject to
the terms of this Section, to settle for, collect and egeive any such awards, damages, insurance
proceeds, payments or other compensation from tie parties or authcrities making the same, to
appear in and prosecute any proceedings therefor and't5 sive receipts and acquittances therefor.

1.10  Construgtion Liens. Mortgagor shall pay wher-due all claims and demands of
mechanics, materialimen, laborers and others for any work pertorméd or materials delivered for
the Land or the Improvements; provided, however, that, Mortgagor shu)! have the right to contest
in good faith any such claim or demand, so long as it does so diligeatly, by appropriate
proceedings and withous prejudice to Mortgagee and provided that neither the Property nor any
interest therein would be in any danger of sale, loss or forfeiture as a result of sush proceeding
or contest. In the event Mortgagor shall contest any such claim or demand, Mizitsagor shall
promptly notify Morigagee of such contest and thereafter shall, upon Mortgageds. request,
promptly provide & bond, cash deposit or other security satisfactory to Mortgagee {c urotect
Mortgagee's interest and security should the contest be unsuccessful. If Mortgagor shaii fail to
immediately discharge or provide security against any such claim or demand as aforesaid,
Mortgagee may do so and any and all expenses incurred by Mortgagee, together with interest
thereon at the Default Interest Rate from the date incurred by Mortgagee until actually paid by
Mortgagor, shall be immediately paid by Mortgagor on demand and shall be secured by this
Mortgage and by all of the other Loan Documents securing all or any part of the indebtedness
evidenced by the Noe.
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1.1} Rents and Profits. As additional and collateral security for the payment of the
indebtedness secured hereby and cumulative of any and all rights and remedies herein provided
for, Mortgagor hereby absolutely and presently assigns 1o Mortgagee all existing and future Rents
and Profits. Mortgagor hereby grants to Morigagee the sole, exclusive and immediate right,
without taking possession of the Property, to demand, collect (by suit or otherwise), receive and
give valid and sufficient receipts for any and all of said Rents and Profits, for which purpose
Mortgagor does hereby irrevocably make, constitute and appoint Mortgagee its attorney-in-fact
with full power to appoint substitutes or a trustee to accomplish such purpose (which power of
attorney shall be irrevocable so long as any indebtedness secured hereby is outstanding, shall be
geemed to be coupled with an interest, shail survive the voluntary or involuntary dissolution of
Mortgagor #nd shall not be affected by any disability or incapacity suffered by Mortgagor
subsequent to-he date hercof), Morigagee shall be without liability for any loss which may arise
from a failure or inability to collect Rents and Profits, proceeds or other payments. However,
until the occurrerice of a default under this Mortgage which has not been cured within any
applicable grace or ¢ure oeriod, Mortgagor shall have a license to collect and receive the Rents
i and Profits when due ane prepayments thereof for not more than one (1) month prior to due date
N thereof. Upon the occuirence of a default hereunder which has not been cured within any
applicable grace or cure pericd, Mortgagor's license shall automatically terminate without notice
to Mortgagor and Mortgagee may (nereafler, without taking possession of the Property, collect
thc Rents and Profits itself or by ai-rgent or receiver. From and after the termination of such
license, Mortgagor shall be the agent of 'vorigagee in collection of the Rents and Profits, and all
of the Rents and Profits so collected by Monigagor shall be held in trust by Mortgagor for the
sole and exclusive benefit of Mortgagee, and Morigagor shall, within one (1) business day after
receipt of any Rents and Profits, pay the same 10 Mortgagee to be applied by Mortgagee as
hereinafter set forth. Neither the demand for or ccilection of Rents and Profits by Mortgagee
shall constitute any assumption by Mortgagee of any okizations under any agreement relating
thereto. Mortgagee is obligated to account only for such-Rents and Profits as are actually
collected or received by Mortgagee. Morgagor irrevocably tgrees and consents that the
respective payors of the Rents and Profits shall, upon demand and notice from Mortgagee of a
default hereunder, pay said Rents and Profits to Mortgagee without iisbility to determine the
nctual existence of any default claimed by Mortgagee. Mortgagor hereo) waives any right, claim
or demand which Morigagor may now cr hereafter have against any such payor by reason of such
payment of Rents and Profits to Mortgagee, and any such payment shall discnars,s such payor's
obligation to make such payment to Mortgagor. All Rents and Profits collected o7 received by
Monigagee may be applied against all expenses of collection, including, withoat limitation,
attomneys' fees, against costs of operation and management of the Property and agminst the
indebtedness secured hereby, in whatever order or priority as to any of the items so mentioned
as Mortgagee directs in its sole subjective discretion and without regard to the adequacy of its
-security. Neither the exercise by Mortgagee of any rights under this Section nor the application
of any Rents and Profits to the secured indebtedness shall cure or be deemed a waiver of any
default hereunder. The assignment of Rents and Profits hereinabove granted shall continue in
full force and effect during any period of foreclosure or redemption with respect to the Property.
Mortgagor has executed an Assignment of Leases and Rents dated of even date herewith (the
"Assignment") in favor of Mortgagee covering all of the right, title and interest of Mortgagor,
as landlord. lessor or licensor, in and to any leases, licenses and occupancy agreements relating
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to all or portions of the Property. All rights and remedies granted to Morigagee under the
Assignment shall be in addition to and cumulative of all rights and remedies granted to
Mortgagee hereunder.

.12 Leases and Licenses.

(  Mongagor covenants and agrees that it shall not enter into any lease
affecting 5,000 square feet or more of the Property or having a term of more than 10 years
without the prior written approval of Mortgagee, which approval shall not be unreasonably

~ withheld. The request for approval of each such proposed new lease shall be made to Mortgagee
in wriling #xd shali state that, pursuant to the terms of this Mortgage, failure to approve or
disapprove such proposed lease within ten {10) business days is deemed approval and Mortgagor
shali furnish 1o Mortgagee (and any loan servicer specified from time to lime by Mortgagee):
(1) such biograpiicxl and financial information about the proposed tenant as Mortgagee may
require in conjunction, with its review, (ii) a copy of the proposed form of lease, and (iii) a
summary of the matenia! torms of such proposed lease (including, without limitation, rental terms
and the term of the proposed )2ase and any options). It is acknowledged that Mortgagee intends
to include among its criteria £or approval of any such proposed lease the following: (1) such
lease shall be with a bona-fide armis-izngth tenant; (2) such lease shail not contain any rental or
other concessions which are not thei: ustomary and reasonable for similar propertics and leases
in the market area of the Land; (3) such tense shall provide that the tenant pays for ils expenses;
(4) the rental shall be at least at the marke rate then prevailing for similar properties and leases
in the market areas of the Land; and (5) such leate shall contain subordination and attornment
provisions in form and content acceptable to Martragee. Failure of Mortgagee to approve or
disapprove any such proposed lease within ten (10 business days after receipt of such written
request and all the documents and information required.ic e furnished to Mortgagor with such
request shall be decmed approval, provided that the writicu request for approval specifically
mentioned the same.

(b)  Prior to execution of any other leases of spacein ithe Improvements after
the date hereof, Morigagor shall submil to Mortgagee, for Mortgagee s prior approval, which
approval shall not be unreasonably withheld, a copy of the form lease Mortzagor plans to use in
leasing such space in the Improvements or &t the Property. All such leascs of space in the
Improvements or of any portion of the Property shall be on terms consistent with tie terms for
similor leases in the market area of the Land, shall provide for free rent only if tae same is
consistent with prevailing market conditions and shall provide for markei rents then prevailing
in the market area of the Land. Such leases shall also provide for security deposits in reasonable
amounts. Mortgagor shall also submit to Mortgagee for Mortgagee's approval, which approval
shail not he unreasonably withheld, prior to the execution thereof, any proposed lease, license or
occupincy agreement of the improvements or any portion thereof that differs materially and
adversely from the aforementioned form lease.

Without limitation to the foregoing, Morigagor shall not execute any lease, license or
occupancy agreement for all or a substantial portion of the Property, except for an actual
occupancy by the tenant, lessee or licensee thereunder, and shall at all times promptly and
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faithfully perform, or cause to be performed, all of the covenants, conditions and agreements
contained in all leases, licenses and occupancy agreements with respect to the Property, now or
hereafier existing, on the part of the landlord, lessor or licensor thereunder to be kept and
pertormed. In addition to the requirements set forth in Section 1.18{(c), Mortgagor shall furnish
to Mortgagee, within ten (10) days after a request by Mortgagee to do so, a current rent roll,
certified by Mortgagor as being true and correct, containing the names of all tenants, lessees and
licensees with respect 1o the Property, the terms of their respective leases, licenses or occupancy
agreements, the spaces occupied and the rentals or fees payable thereunder and the amount of
cach tenant's sccurity deposit. Upon the request of Mortgagee, Mortgagor shall deliver to
Mortgagee a copy of each such lease, license and occupancy agreement. Mortgagor shall net do
or suffer to be done any act that might result in a default by the landlord, lessor or licensor under
- any such lcas., license or occupancy agreement or allow the tenant, lessee or licensee thereunder
to withhold peyment or renmt and, except as otherwise expressly permitted by the terms of
Section §.13 heieo? shall not further assign any such lease, license or occupancy agreement or
any such rents. “Miortgagor, at no cost or expense to Mortgagee, shall enforce, short of
termination, the perfeimuace and observance of each and every condition and covenant of each
of the parties under suc’:-ieases. Mortgagor shall not, without the prior written consent of
Mortgagee, modify any of tlie lenses, lerminate or accept the surrender of any leases, waive or
release any other party from the performance or observance of any obligation or condition under
such leases except with respect only 10 leases affecting less than 5,000 square feet and having
a term of ten years or less, in the nonazt course of business in a manner which is consistent with
sound and customary leasing and manager:ant practices for similar properties in the community
in which the Property is located. Mortgagor s'aii not permit the prepayment of any rents under
any of the leases for more than one (1) month pricr to the due date thereof.

(¢)  Each lease, license and occupancy 2greement executed after the date hereof
affecting any of the Land or the Improvements mus¢ provide, in a manner approved by
Mortgagee, that the tenant, lessee or licensee, as appropriate, wili vscognize as its landlord, lessor
or licensor and attorn to any person succeeding to the interest of Murtgagor upon any foreclosure
of this Mortgage or deed in lieu of foreciosure. Each such ieusr, license and occupancy
agreement shall also provide that, upon request of said successor in fitcrest, the tenant, lessee
or licensee shall exscute and deliver an instrument or instruments contimuing its aftornment as
provided for in this Section; provided, however, that neither Moiigagee nor any
successor-in-interest shall be bound by any payment of rental for more than cue' (1) month in
advance, or any amendment or modification of said lease or rental agreement made »ithout the
express written consent of Morigagee or said successor-in-interest.

(d)  Upon the occurrence of a default under this Mortgage which is not cured
within any applicable grace period, whether before or after the whole principal sum secured
hereby is declared to be immediately due or whether before or afier the institution of legal
proceedings to foreclose this Mortgage, forthwith, upon demand of Mortgagee, Mortgagor shall
surrender to Mortgagee, and Mortgagee shall be entitled to take actual possession of, the Property
or any part thereof personally, or by its agent or attorneys. In such event, Mortgagee shall have,
and Mortgagor hereby gives and grants to Mortgagee, the right, power and authority to make and
. enter into leases, licenses and occupancy agreements with respect 1o the Property or portions
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thereof for such rents and for such periods of occupancy and upon conditions and provisions as
Mortgagee may deem desirable in its sole discretion, and Mortgagor expressly acknowledges and
agrees that the term of such lease, license or occupancy agreement may extend beyond the date
of any foreclosure sale of the Propenty; it being the intention of Mortgagor that in such event
Mortgagee shall be deemed to be and shall be the attomey-in-fact of Mortgagor for the purpose
of making and entering into leases, licenses or occupancy agreements of parts or portions of the
Property for the rents and upon the terms, conditions and provisions deemed desirable to
Mortgagee in its sole discretion and with like effect as if such leases, licenses or oceupancy
agreements had been made by Mortgagor as the owner in fee simple of the Property free and
clear of any conditions or limitations established by this Mortgage. The power and authority
hereby given and granted by Mortgagor to Morigagee shall be deemed to be coupled with an
interest, suall not be revocable by Mortgagor so long as any indebtedness secured hereby is
outstanding, shxi! survive the voluntary or involuntary dissolution of Mortgagor and shall not be
affected by any disability or incapacity suffered by Mortgagor subsequent to the date hereof, In
connection with any iction taken by Mortgagee pursuant to this Section, Mortgagee shall not be
liable for any loss sustized by Mortgagor resulting from any failure to let the Property, or any
part thereof, or from any.siner act or omission of Mortgagee in managing the Property, nor shall

- Mortgagee be obligated to perfarm or discharge any obligation, duty or liability under any lease,

license or occupancy agreement cevering the Property or any part thereof or under or by reason
of this instrument or the exercise of rights or remedies hereunder. Mortgagor shall, and does
hereby, indemnify Mortgagee for, and hiold Mortgagee harmiess from, any and all claims, actions,
demands, liabilities, loss or damage whict way or might be incurred by Morigagee under any
such lease, license or occupancy agreement or uniler this Mortgage or by the exercise of rights
or remedies hereunder and from any and all izls and demands whatsoever which may be
asserted against Morigagee by reason of any alleged ebligations or undenakings on its part to
perform or discharge any of the terms, covenants or agiesments contained in any such Jease,
license or occupancy agreement other than those finally Getirmined to have resulted solely from
the gross negligence or willful misconduct of Mortgagee. Shou'd Mortgagee incur any such
liability, the amount thereof, including, without limitation, cosis, ¢xpenses and attorneys' fees,
together with interest thereon at the Default Interest Rate from the-deic incurred by Mortgagee
until actually paid by Mongagor, shall be immediately due and payabie to Mortgagee by
Mortgagor on demand and shall be secured hereby and by all of the other Loan Documents
securing all or any part of the indebtedness evidenced by the Note. Nothing it this Section shal}
impose on Mortgagee any duty, obligation or responsibility for the control, care, ranagement or
repair of the Property, or for the carrying out of any of the terms and conditions 07 any such
lease, license or occupancy agreement, nor shall it operate to make Mortgagee respodsidle or

 liable for any waste committed on the Property by the tenants or by any other parties or for any

dangerous or defective condition of the Property, or for any negligence in the management,
upkeep, repair or contro} of the Property, Mortgagor hereby assents to, ratifies and confirms any
and all actions of Mortgagee with respect to the Property taken under this Section,
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.13 Alienation and Further Encumbrances.

(a)  Mortgagor acknowledges that Mortgagec has relied upon the principals of

Mortgagor and their experience in owning and operating properties similar to the Property in
connection with the closing of the loan evidenced by the Note, Accordingly, except as
specifically allowed hereinbelow in this Section and notwithstanding anything to the contrary
© contained in Sgction §.6 hereof, in the event that the Property or any part thereof or interest
therein shall be soid, conveyed, disposed of, alienated, hypothecated, leased (except to tenants
of space in the Improvements in accordance with the provisions of Section 1,12 hereof), assigned,
pledged, mortgaged, further encumbered or otherwise transferred or Mortgagor shall be divested
of its title 1o the Property or any interest therein, in any manner or way, whether voluntarily or
involuntarily, *»ithour the prior written consent of Mortgagee being first obtained, which consent
may be withheid ‘n Mortgagee's sole discretion, then the same shail constitute a default hereunder
and Moiigagee ci:all have the right, at its option, to declare any or all of the indebtedness secured
hereby, irrespective of tii2 maturity date specified in the Note, immediately due and payable and
to otherwise exercise any of its other rights and remedies contained in Article IIf hereof. if such
“acceleration is during any period when a prepayment fee is payable pursuant to the provisions
set ferth in the Note, then, in ad4nion 1o all of the foregoing, such prepayment fee shall also then
be immediately due and payable t the same end as though Mortgagor were prepaying the entire
indebtedness secured hereby on the date of such acceleration. For the purposes of this Section:
(i) in the event cither Mortgagor or any of i*s general partners is a corporation or trust, the sale,
conveyance, transfer or disposition of more than 49% of the issued and outstanding capital stock
of Mortgagor or any of its general partners or of the beneficial interest of such trust (or the
issuance of new shates of capital stock in Moitgupor or any of its general partners so that
immediately after such issuance the total capital stock then issued and outstanding is more than
110% of the total immediately prior to such issuance) sha!l be deemed to be a transfer of an
interest in the Property; and (ii) in the evemt Mortgagor o:-any general partner of Montgagor is
a limited or general partnership, 4 joint venture or a limited labiliry company, a change in the
ownership interests in any general partner, any joint venturer or &y’ member, either voluntarily,
involuntarily or otherwise, or the sale, conveyance, transfer, dispositiozs, »henation, hypothecation
or encumbering of all or any portion of the interest of any such general partner, joint venturer
or member in Mortguger or such general partner (whether in the forzd of-a beneficiai or
partnership inierest or in the form of a power of direction, control or management, or otherwise),
shall be deemed to be a transfer of an interest in the Property. Notwithstanding e foregoing,
however, (1) limited partnership interests in Mortgagor or in any general partner or member of
Mortgagor shall be freely transferable without the consent of Mortgagee, (ii) any invoiuntary
transfer coused by the death, incompetence or dissolution of Mortgagor or any general partner,
shareholder, joint venturer, member or beneficial owner of a trust shall not be a default under this
Mortgage so long as Mortgagor is reconstituted, if required, following such death, incompetence
or dissolution and so long as those persons responsible for the management of the Property
remain unchanged after such death, incompetence or dissolution or any replacement management
is approved by Mortgagee, and (iii) the transfer of capital stock of Mortgagor to direct family
members or trusts or similar ownership vehicles for the benefit of direct family members
undertaken for the purposes of estate planning or similar measures shall not be a default under
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this Mortgage so long as those persons responsible for the management of Mortgagor and the |
Property remain unchanged after such transfer.

: (b)  Inthe event that Mortgagee shall consent, without in any way implying any

~ obligation on the part of Mortgagee to so consent, to a further encumbrance of the Property, the
documents evidencing or creating such encumbrance shall be subject to the prior approval of
Mortgagee and shall expressly provide, in addition to any other items required by Mortgagee,
thst: (i) they are subordinate, secondary, junior and inferior in all respects to the lien of this
Mortgage, to the security provided by the other Loan Documents and to any and all rights of
Mortgagee set forth therein, including, without limitation, Mortgagee's right lo payment under
thhe Note and. the rigats of Mortgagee set forth herein with respect to any insurance proceeds and
condemnsaaun awards which are a part of the Property; and (ii) they shall remain subordinate,
secondary, juniur and inferior in all respects to any amendments, modifications, extcnsions or
changes in this Moi'gage and the other Loan Documents thereafter entered into by Mortgagee
‘and Mortgagor ot ¢y sndemnitor or guarantor under any indemnity or guaranty executed in
connection with the loar secured hereby; and (iii) they are subordinate, secondary, juntor and
‘inferior in all respects to'all existing and future leases of space in the Improvements, and the
holder thereof shall, upon requist of Mortgagee, specifically subordinate the lien of such
encumbrance to all leases of spece in the Improvements executed after the date of such
encumbrance; and (iv) the holder ofsuch subordinate deed of trust acknowledges and agrees that
a eonveyance of all or any portion of ilie T'roperty to such holder by foreclosure, deed in lieu of
foreclosure or otherwise shall constitute a <zfault under this Mortgage.

(c)  Nowwithstanding the foregoing provisions of this Section, Mortgagee shall
consent 10 a one 1ime sale, conveyance or transter Of the Property in its entirety (hereinafter,
"Sale") to any person or entity provided that each of the foilowing terms and conditions are
satisfied: -

(1) No default is then continuing hercurder or under any of the other
L.oan Documents;

(2)  Mortgagor gives Mortgagee written notice of the terms of such
prospective Sule not less than sixty (60) days before the date on woich such Sale is
scheduled to close and, concurrently therewith, gives Mortgagee all supl ‘uformation
concerning the proposed transferee of the Property (hereinafter, "Buyer") as Niortgagee
would require in evaluating an initial extension of credit 1o a borrower and pays to
Mortgagee a non-refundable application fee in the amount of $2,500.00. Mortgagee shall
have the right to approve or disapprove the proposed Buyer. In determining whether to
give or withhold its approval of the proposed Buyer, Mortgagee shall consider the Buver's
experience and track record in owning and operating facilities similar to the Property, the
Buyer's entity structure, the Buyer's financial strength, the Buyer's general business
standing and the Buyer's relationships and experience with contractors, vendors, tenants,
lenders and other business entities; provided, however, that, notwithstanding Mortgagee's
agreement to consider the foregeing factors in determining whether to give or withhold
such approval, such approval shall be given or withheld based on what Mortgagee

+
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Jetermines to be commercially reasonable in Mortgagee's sole discretion and, if given,
may be given subject to such conditions as Mortgagee may deem appropriate;

(3)  Monrtgagor pays Mortgagee, concurrently with the closing of such
Sale, a non-refundable assumption fee in an amount equal to all out-of-pocket costs and
expenses, including, without limitation, attorneys' fees, incurred by Mortgagee in
connection with the Sale, plus either (i) if the closing of such Sale occurs prior to the
assignment of this Mortgage to any party other than a shareholder of Mortgagee, or any
affiliate of such shareholder, an amount equal to one percent (1.0%) of the then
owstanding principal balence of the Note, or (it} if the closing of such Sale occurs on or
subsaquent to such assignment, the amount of $7,500.00; :

(4)  The Buyer assumes and agrees to pay the indebtedness secured
hereby suhsject to the provisions of Saction 5,26 hereof and, prior 10 or concurrently with
the closing t ureh Sale, the Buyer executes, without any cost or expense to Mortgagee,
such documents ard agreements as Mortgagee shall reasonably require to evidence and
effectuate said assumption and delivers such legal opinions as Mortgagee may require;

(5)  Mortgagor and the Buyer execute, without any cost or expense to
Mortgagee, new financing -staisments or financing statement amendments and any
additional documents reasonabiy Teguested by Mortgagee;

(6)  Mortgagor delivers 10 Mortgagee, without any cost or expense to
Mortgagee, such endorsements to Mortgrges's title insurance policy, hazard insurance
endorsements or certificates and other similar materials as Mortgagee may deem necessary
at the time of the Sale, all in form and substane: atisfactory to Mortgagee, including,
without limitation, an endorsement or endorsements o Morigagee's title insurance policy
insuring the lien of this Mortgage, extending the effective date of such policy to the date
of execution and delivery {or, if later, of recording) <f the assumption agreement
referenced above in subparagraph (4) of this Section, with nc pdditional exceptions added
to such policy, and insuring that fee simple title to the Properiy 15 vested in the Buyer;

(7)  Mortgagor executes and delivers to Mortgagee, withbut any cost or
expense to Morigagee, a release of Mortgagee, its officers, directors, zmpioyees and
agents, from atl claims and liability relating to the transactions evidenced vy the Loan
Documents, through and inciuding the date of the closing of the Sale, which agr<ement
shall be in form and substance satisfactory to Mostgagee and shali be binding upen the
Buyer;

(8)  Subject to the provisions of Section 5.26 hereof, such Sale is not
construed so as to relieve Mortgagor of any personal liability under the Note or any of
the other Loan Documents for any aets or events occurring or obligations arising prior to
or simultaneously with the closing of such Sale, and Mortgagor executes, without any cost
or expense to Mortgagee, such documents and agreements as Mortgagee shall reasonably
requite to evidence and effectuate the ratification of said personal liability;
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(9)  Such Sale is not construed so as to relieve any current guarantor or
indemnitor of its obligations under any guaranty or indemnity agreement executed in
connection with the lcan secured hereby and each such current guarantor and indernitor
executes, without any cost or expense to Mortgagee, such documents and agreements as
Mortgagee shall reasonably require to evidencs and effectuate the ratification of each such
guaranty and indemnity agreement, provided that if the Buyer or a party associated with
the Buyer approved by Morigagee in its sole discretion assumes the obligations of the
current guarantor or indemnitor under its guaranty or indemnity agreement and the Buyer
or such party associated with the Buyer, as applicable, executes, without any cost or
expense to Mortgagee, a new guaranty or indemnity agreement in form and substance -
satisfactory tc Mortgagee, then Mongagee shall release the current guarantor or
tncemuitor from al] obligations arising under its guaranty or indemnity agreement afler
the closing of such Sale; '

£10)  The Buyer shall furnish, if the Buyer is a corporation, partnership,
or ather entity, al’ appropriate papers evidencing the Buyer's capacity and good standing,
and the qualificatizi of the signers to execute the assumption of the indebtedness secured
hereby, which papers shell include certified copies of all documents relating to the
organization and formation 5 the Buyer and of the entities, if any, which are partners or
members of the Buyer. The Buyer and such constituent partners, members or
shareholders of Buyer (us the cuss may be), as Mortgagee shall require, shall be single
purpose, "bankruptcy remote” entivzs, whose formation documents shail be approved by
counsel to Mortgagee,

(11)  The Buyer shall assurie. the obligations of Borrower under the
management agreements pertaining to the Property: and

(12) The Buyer shall fumish an opiiicn of counsel satisfactory to
Morigagee and its counsel (i) that the Buyer's formaiior documents provide for the
matters described in Sectiop 1.13(c)(10) hereof, (i) thar the assumption of the
indebtedness evidenced hereby has been duly authorized, executziiand delivered, and that
the Loan Documents are valid, binding and enforceable against the Buyer in accordance
with their terms, (iii) that the Buyer and any entity which is a controlling stockholder or
general partner of Buyer, have been duly organized, and are in exisiere=-and pood
standing, and (iv) with respect to such other matters, as Mortgagee may reguest.

i.14  Payment.of Utiliies, Assessments, Charges, Etc, Mortgagor shall pay when due

all utility charges which are incurred by Mortgagor or which may become a charge or lien
- against any portien of the Property for gas, electricity. water and sewer services furnished to the
Land and/or the Improvements and all other assessments or charges of a similar nature, or
assessments payable pursuant to any restrictive covenants, whether public or private, affecting
the Land and/or the Improvements or any portion thereof, whether or not such assessments or
charges are or may becorme liens thereon.
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115 Access Privileges and Inspections. Mortgagee and the agents, representativ 2s and
employees of Mortgagee shall, subject to the rights of tenants, have full and free access to the
Land and the Improvements and any other location where books and records concerning the
Property are kept at all reasonable times for the purposes of inspecting the Property ind of
examining, copying and making extracts from the books and records of Mortgagor relating to the
Property. Mortgagor shali lend assistance to all such agents, representatives and employ :es of
Moitgugee. o

1.16  Waste; Alteration of Improvements. Mortgagor shall not commit, suffer or permit

any waste on the Property nor take any actions that might invalidate any insurance carried »on the

- Property. Mortgagor shall maintain the Property in good condition and repair. No part f the

Improvemetiis. may be removed, demolished or materially altered, without the prior vritten

- consent of Mertyagee. Without the prior written consent of Morigagee, Mortgagor shsll not

commence const:ucion of any impravements on the Land other than improvements requin:d for
the maintenance or'regrir of the Property.

1.17  Zoning. “Wwithout the prior written consent of Mortgagee, Mortgagor shall not seck,
“make, suffer, consent to or acuiesce in any change in the zoning or conditions of use of the
Land or the kmprovements, Mortgagor shall comply with and make all payments required inder
the provisions of any covenants, conditions or restrictions affecting the Land o' the
Improvements,  Mortgagor shall comply with all existing and future requirements f all
governmental authorities having jurisdictior over the Property. Mortgagor shall keep all lice nses,
-permits, franchises and other approvals necescary for the operation of the Property in full force
and effect, Morigagor shall operate the Property as a restaurant and retail use for so long ts the
indebtedness secured hereby is outstanding, [f, under applicable zoning provisions, the use of
all or any part of the Land or the Improvements is or deccines a nonconforming use, Mortyagor
shail not cause or permit such use to be discontinued or/2bandoned without the prior witten
consent of Mortgagee. Further, without Mortgagee's prior writter. consent, Mortgagor sha: | not
file or subject any part of the Land or the Improvements to any deciaration of condominivm or
co-operative or convert any part of the Land or the Improveriesis to a condomir jum,
co-operative or other form of multiple ownership and governance.

1.1%  [inancial Stalements and Books and Records. Mortgagor saall keep acc irate
books and records of account of the Property and its own financial affairs sufficieat . permit the
preparation of financial statements therefrom in accordance with generally accepted accouriting
principles. Mortgagee and its duly authorized representatives shall have the right to exaniine,
copy and audit Mortgagor's records and books of account at all reasonable times. So long as this
Mortgage continues in effect, Mortgagor shall provide to Mortgagee, in addition to any «ther
financial statements required hercunder or under any of the other Loan Documents, the follovving
finuncial statements and information, all of which must be certified to Mortgagee as being true
and correct by Mortgagor or the entity to which they pertain, as applicable, be preparei in
accordance with generally accepted accounting principles consistently applied and be in form and
substance acceptable to Mortgagee:
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(a)  copies of all tax returns filed by Mottgagor, within thirty (30) days after
the date of filing;

_ (b}  operating statements for the Property at any time upon request of
Mortgagee until the first (1st) anniversary of the date hereof and, thereafter, quarterly oper iting
statements for the Property, within fifieen (15) days after the end of each such calendar qu: ster;

(¢}  current rent rolls for the Property, within fifteen (15) days afier the end of
each March, June, September and December, provided, rent rolls shall be delivered al any
reasonable time upon request of Morigagee for the first twelve (12) calendar months of the §ote;

{d)  annual balance sheets for the Property and annual financial statements for
Mortgagor, eack principal or general partner in Mortgagor, and each indemnitor and guar intor
under any indemrity or guaranty executed in connection with the loan secured hereby, within
ninety (90) days afi¢t the end of each calendar year;, and

(e)  sucli other information with respect to the Property, Morigagor, the
principals, members or general pnaners in Mortgagor, and each indemnitor and guarantor \ nder
any indemnity or guaranty executes in connection with the loan secured hereby, which m:y be
requested from time to time by Moigrgee, within a reasonable time after the applicable request.

If any of the aforementioned materials are »wi furnished to Mortgagee within the applicable time
periods or Mortgagee is dissatisfied with the conteits of any of the foregoing, in addition & any
other rights and remedies of Mortgagee contained ‘ieyein, Mortgagee shall have the right, bui not
the obligation, (0 obtain the same by means of ar pudit by an independent certified p iblic
accountant selected by Mortgagee, in which event Morigzgor agrees to pay, or to reimturse
Mortgagee for, any expense of such audit and further agrees to provide all necessary inform ition
to said accountant and to otherwise cooperate in the making of such audit. Mortgagor agree: that
any and all materials furnished hereunder are the property of dfortgagee (and Morigaee's
servicer) and may be released to such parties as Mortgagee or its seivicer deems approp iate,
including FNMA, FHLMC, DLJ Morgage Acceptance Corp,, Donaicsor, Lufkin & Jerrette
Securities Corporation and any affiliates, any issuer, underwriter, certificate holder or trustee with
respect to securities issued in connection with the sale of this Deed of Trust or'any rating ag :ncy
responsible for rating such securities from time to time.

b 1.19  Further Documenttiop. Mortgagor shall, on the request of Mortgagee dnd al the
o expense of Mortgagor: (a) promptly ccrrect any defect, error or omission which mas be
discovered in the contents of this Mortzage or in the contents of any of the other ).can
Documents, (b) promptly execute, acknowledge, deliver and record or file such futher
msinunents (inciuding, without limitation, further mortgages, deeds of trust, security dieds,
security agreements, financing statements, continuation statements and assignments of ren:s or
i Jeases) and promptly do such further acts as may be necessary, desirable or proper to carr out
more effectively the purposes of this Mortzage and the other Loan Documents and to subjest to
v the fiens and security interests hereof and thereof any property intended by the terms hereo! and
' thereof to be covered hereby and thereby, inciuding specifically, but without limitation, any




" UNOFFICIAL COPY




renewals, additions, substitutions, replacements or appurtenances to the Property; (c) pron ptly
4 execute, acknowledge, deliver, procure and record or file any document or instrument (including
N specifically any financing statement) deemed advisable by Morigagee to protect, continve or
: perfect the liens or the security inierests hereunder against the rights or interests of third persons;

and (d) promptly furnish to Morlgegee, upon Mortgagee's request, a duly acknowledged wiitten

statement and estoppel certificate addressed to such party or parties as directed by Mortgage¢ and
~ in form and substance supplied by Mortgagee, setting forth all amounts due under the tote,
SO stating whether any event has occurred which, with the passage of time or the giving of ntice
o or both, would constitute an event of defauit hereunder, stating whether any offsets or def nses
' exist against the indebtedness secured hereby and containing such other matters as Morigagee
may reasonably require.

120 “Paywment of Costs; Reimbu:sement to Mortgagee. Mortgagor shall pay all :osts
and expenses of every character incurred in connection with the closing of the loan evidenced
by the Note and securzd bereby or otherwise atiributable or chargeable to Mortgagor a; the
owner of the Property, insivding, without limitation, appraisal fees, recording fees, documet tary,
stamp, mortgage or intangivie taxes, brokerage fees and commissions, title policy premium: and
title search fees, uniform comunsicial code/tax lienslitigation search fees, escrow fees and
attorneys’ fees. If Mortgagor deraul’s in any such payment, which defauit is not cured withi) any
applicable grace or cure period, Morteagee may pay the same and Mortgagor shall reim urse
Mortgagee on demand for al} such cosiswd expenses incurred or paid by Mortgagee, together
with such interest thereon at the Defauit 12:¢crest Rate from and afier the date of Mortg: gee's
making such payment until reimbursement tnerzof by Mortgagor. Any such sums disbursid by
Mortgagee, together with such interest thereon, shall be additional indebtedness of Mortj;agor
secured by this Mortgage and by all of the other Loau Documents securing all or any part of the
indebtedness evidenced by the Note. Further, Mortguger. shall promptly notify Mortgagee in
writing of any litigation or threatened litigation affecting the Property, or any other demad or
claim which, if enforced, could impair or threaten to impair Mortgagee's security herey nder,
Without limiting or waiving any other rights and remedies of Murtgagee hereunder, if Mort jagor
fails to perform any of its covenants or agreements contained in this Mortgage or in any of the
other Loan Documents and such failure is not cured within any applicavie grace or cure p :riod,
_.‘; or if any action or proceeding of any kind (including, but not limited to, any bankn picy,
a insolvency, arrangement, reorganization or other debtor relief proceeding) is commenced 'vhich
o might affect Mortgagee's interest in the Property or Mortgagee's right to enforce its'szourity, then
. Mortgagee may, at its option, with or without notice to Mortgagor, make any urpearnces,

disburse any sums and take any actions as may be necessary or desirable to protect v e force
tae security of this Mortgage or 1o remedy the failure of Mortgagor to perform its covenan s and
agreements (without, however, waiving any default of Mortgagor). Mortgagor agrees io pay on
demand al} expenses of Mortgagee incurred with respect to the foregoing (including, but not
limited to, fees and disbursemenis of counsel), together with interest thereon at the Default
Interest Rate from and after the datc on which Morigagee incurs such expenses until
reimbursement thereof by Mortyzagor. Any such expenses so incurred by Mortgagee, 1o jether
with interest thereon as provided above, shall be additional indebtedness of Mortgagor st cured
by this Mortgage and by all of the other Loan Documents securing all or any part .»f the
indebtedness evidenced by the Note. The necessity for any such actions and of the amou nts to
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be paid shall be determined by Mortgagee in its discretion. Mortgagee is hereby empouvered to
enter and 10 authonze others to enter upon the Property or any part thercof for the pwpose of
performing or observing any such defaulted term, covenant or condition without thereby
becoming liable to Mortgagor or any person in possession holding under Mortgagor. M rtgagor
hereby acknowledges and agrees that the remedies set forth in this Section 1.20 shall be
exercisable by Mortgagee, and any and all payments made or costs or expenses incu-red by
Morigagee in connection therewith shall be secured hereby and shall be, without ¢emand,
immediately repaid by Mortgagor with interest thereon at the Default Interesi Rate,
notwithstanding the fact that such remedies were exercised and such payments made ard costs
incurred by Mortgagee afier the filing by Mortgagor of a voluntary case or the filing against
Mortgagor of an involuntary case pursuant to or within the meaning of the Bankruptey iteform
Act of 1978, as mended, Title 11 U.S.C., or afier any similar action pursuant to any other debtor
relief law (whether statutory, common law, case law or otherwise) of any jurisdiction what ;oever,
now or hercafier o e.fect, which may be or become applicable to Mortgagor, Mortgag: e, any
guarantor or indemnioi, the secured indebtedness or any of the Loan Documents. Moitgagor
heteby indemnifies and holas Mortgagee harmless from and against all Inss, cost and ex penses
with respect to any default nereof, any liens {i.e., judgments, mechanics' and materialmen’: liens,
or otherwise), charges and encuirurances filed against the Property, and from any clairis and
demands for damages or injury, iicluding claims for property damage, personal injry or
wrongful death, arising out of or in coraection with any accident or fire or other casualty on the
Land or the Improvements or any nuisa'ice made or suffered thereon, including, in any case,
attorneys' fees, costs and expenses as afore.mid, whether at pretrial, trigl or appellate level, and
such indemnity shall survive payment in full of the indebtedness secured hereby. This S:ction
shall not be construed to requ:re Mortgagee to incu; @v expenses, make any appearances ¢ 1 take
any actions.

.21 Security Interest. This Mortgage is also jntended to encumber and create a
security interest in, and Morigagor hereby grants to Morigagee a security interest in all swns on
deposit with Mortgagec pursuant to the provisions of Ssgtien 1.6, Ssstion 1.7, Section 1,3 and
Exhibit C hereof or any other Section hereof and all fixtures, chatt<is, accounts, eguip nent,
inventory, contract rights, general intangibles and other personal property_included within the
Property, all renewals, replacements of any of the aforementioned items, or articles in substitution
therefor or in addition thereto or the proceeds thereof (said property is herenafier referrzd to
collectively as the "Coijlateral"), whether or not the same shall be attached to the Zand cr the
Improvements in any manner. [t is hereby agreed that to the extent permitted by law, s1) ¢ f the
foregoing property is to be deemed and held to be a pant of and affixed to the Land anii the
Improvements. The foregoing security interest shall also cover Morigagor's leasehold inter:st in
any of the foregoing property which is leased by Morigagor. Notwithstanding the foregoin J, all
of the foregoing property shall be owned by Mortgagor and no leasing or instaliment sal:s or
other financing or title retention agreement in connection therewith shall be permitted wi:hout
the prior written approval of Mortgagee. Mortgagor shall, from time to time upon the reijuest
of Mortgagee, supply Mortgagee with a current inventory of all of the property in which
Mortgagee is granted a security interest hereunder, in such detail as Mortgagee may require.
Mortgagor shall promptly replace all of the Collateral subject to the lien or security intere it of
this Mortgage when worn out or obsolete with Collateral comparable to the worn out or cbsulete
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Collateral when new and will not, without the prior written consent of Mortgagee, remove from
the Lund or the Improvements any of the Collateral subject to the lien or security interest of' this
S Mortgage except such as is replaced by an article of equal suitability and value as a>ove
¥ provided, owned by Mortgagor free and clear of any lien or securily interest except that created
© *} by this Mortgage and the other Loan Documents and except as otherwise expressly permitted by
o the terms of Section 1,33 of this Mortgage. Al of the Collateral shall be kept at the locaticn of
the Land except as otherwise required by the terms of the Loan Documents. Mortgagor shall not
use any of the Collatera) in violation of any applicable siatute, ordinance or insurance pol cy.

i 122 Security Agreement. This Mortgage constitutes a security agreement bet'veen
L Mortgagor ard Mortgagee with respect to the Collateral in which Mortgagee is granted a security
e interest hececrder, and, cumulative of all other rights and remedies of Mortgagee hereuder,

3 Mortgagee shall bave all of the rights and remedies of a secured party under any appliiable
Uniform Commer:iel Code. Mortgagor hereby agrees to execute and deliver on demand and
hereby irrevocably Gurustitutes and appoints Mortgagee the attomey-in-fact of Mortgagor to
exccute and deliver and, it appropriate, to filc with the appropriate filing officer or office such
security agreements, firnacing statements, continuation statements or other instrumenis as
Mortgagee may request or resunr: in order to impose, perfect or continue the perfection of the
lien or security interest crealed herioy. Except with respect to Rents and Profits to the ectent
specifically provided herein to the coriary, Mortgagee shall have the right of possession of all
cash, securities, instruments, negotiabir instruments, documents, certificates and any other
evidences of cash or other property or evidei ves of rights to cash rather than property, whic are
now or hereafter a part of the Property, and ‘Mcrtgagor shall promptly deliver the sanme to
Mortgagee, endorsed to Mortgagee, without furilizr notice from Mortgagee. Mortgagor ajirees
to furnish Mortgagee with notice of any change ‘a _the name, identity, corporate structure,
residence, or principal place of business or mailing acdr.ss of Mortgagor within ten (10) days
of 1he effective date of any such change. Upon the occuirence of any default hereundei not
cured within any applicable grace or cure period, Mortgagee shall have the rights and remedies
as prescribed in this Mortgage, or as prescribed by general inw, or as prescribed by any
applicable Uniform Commercial Code, all at Mortgagee's electivn. ~Any disposition o.' the
Collateral may be conducted by an employee or agem of Mortgagee. Ady person, including both
Mortgagor and Mortgagee, shall be eligible to purchase any part or all of vhe Collateral al any
such disposition. Expenses of retaking, holding, preparing for sale, selling or t'ie Like (incluiling,
without limitation, Mortgagee's attorneys’ fees and legal expenses), together with inerest thereon
at the Default Interest Rate from the date incurred by Mortgagee until actueliypait by
Mortgagor, shali be paid by Mortgagor on demand and shall be secured by this Moxgaee and
by all of the other Loan Documents securing all or any part of the indebtedness evidenced b the
Note. Mortgagee shall have the right to enter upon the Land and the Improvements or any real
property where any of the property which is the subject of the security interest granted herein is
located to take possession of, assemble and collect the same or to render it unusabl:, or
Mortgagor, upon demand of Mortgagee, shall assemble such property and make it available to
Mortgagee ot the Land, or at a place which is hereby deemed to be reasonably convenie1t to
Mortgagee and Mortgagor. If notice is required by law, Mortgagee shall give Mortgagor at least
ten (10) days' prior written notice of the time and place of any public sale of such propery or
of the time of or after which any private sale or any other intended disposition thereof is 10 be
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made, and if such notice is sent to Mortgagor, as the same is provided for the mailing of notices
herein, it is hereby deemed that such notice shall be and is reasonable notice to Mortgagor. No
such notice is necessary for any such property which is perishable, threatens to decline speedily
in value or is of a type customarily sold on a recognized market. Any sale made pursuart to the
provisions of this Section shall be deemed to have been a public sale conducted in a
o commercially reasonable manner if held contemporaneously with the foreclosure sale as p ‘ovided
Y in Section 3.1(¢) hereof upon giving the same notice with respect to the sale of the Property
: heveunder as is required under said Section 3.1¢e). Furthermore, to the extent permitted 1y law,
in conjunction with, in addition to or in substitution for the rights and remedies available to
Mortgagee pursuant to any applicable Uniform Commercial Code: - -

(@) In the event of a foreclosure sale, the Property may, at the opion of
- Mortgagee. be/sold as a whole; and

(b) "t shall not be necessary that Mortgagee take possession nf the
aforementioned Collateral, or any part thereof, prior to the time that any sale pursuant to the
provisions of this Secticii 1s conducted and it shall not be necessary that said Collatersl, or any
part thereof, be present at the location of such sale; and

()  Mortgagee may appoint or delegate any one or more persons as agent to
perform any act or acts necessary or inc'dent to any sale held by Mortgagee, including the
sending of notices and the conduct of the-saie, but in the name and on behalf of Mortga;ee.

* The name and address of Mortgagor (as Debtor unge) any applicable Uniform Commercial Code)
are: ‘

S Clark-Ohio Associates, Inc.
;- 1600 Golf Road, Suite 800
S Rolling Meadows, lllinois 6000%

The name and address of Mortgagee {as Secured Party under any applicable Uniform Comm srcial
Code) are:

Column Financial, Inc,

3414 Peachiree Road, N.E.
Suite 1140

Atlanta, Georgia  30326-1113

The record owner of the Property is Clark-Chic Associates, Inc,

123 Eascments and Rights-of-Way. Morigagor shall not grant any easemeit or

i right-of-way with respect to all or any portion of the Land or the Improvements without the srior
written consent of Mortgagee. The purchaser at any foreclosure sale hereunder may, i1 its
S discretion, disaffirm any easement or right-of-way granted in violation of any of the provisions
i of this Morigage and may take immediate possession of the Property free from, and despitc the
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terms of, such gram of easement or right-of-way. 1f Morigagee consents to the grant of an
casement or right-of-way, Mortgagee aprees to grant such consent without charge to Morigagor
other than expenses, including, withou! Jimitation, sttomeys’ fees, incurred by Mortgagee in the
review of Mortgagor's request and in the preparation of documents effecting the subordination.

124  Compliance with Laws. Mortgagor shall at all times comply with all statutes,
ordinances, regulations and other governmental or quasi-governmental requirements and private
covenants now or hereafier relating to the ownership, construction, use or operation of the
Property, including, but not limited to, those concerning employment and compensation of
persons engaged in opcration and maintenance of the Property and any environmental o
* ecological reouirements, even if such compliance shall require structural changes to the Property, :

provided. kovsver, thal, Mortgagor may, upon providing Mortgagee with secunty satisfactory
to Mortgagee, proceed ditigently and in good faith to contest the validity or applicability of any
such statute, ordipanne, regulation or requirement so long as during such contest the Propesty
shail not be subject 10 2ay lien, charge, fine or other liability and shall not be in danger of being
forfeited. lost or closed. origagor shall not use or occupy, or allow the wse or eccupancy of,
the Property in any mann.2, which violates any lease of or any other agreement applicable to the
Property or any applicable lav.ivle, regulation or order or which constitutes a public or private
nuisance or whick makes void, voidable or cancelable, or increases the premium of, any

insurance then in force with respecithareto.

125  Additional Taxes. In the eveisiof the enactment after this date of any law of the
siaie where the Propenty is located or of any otlier Jovernmental entity deducting from the value
of the Property for the purpose of taxation any hien 01 security interest thereon, or imposing upon
Mortgagee the payment of the whole or any part of (netaxes or assessments or charges or lens
herein reguired to be paid by Mortgagor, or changing i a:voway the laws relating to the taxation
of deeds of trust, mortgages or security agreements or debis szeured by deeds of trust, mortgages
or security agreements or the interest of the beneficiary, morigagee or secured panty in the
property covered thereby, or the manner of colleciion of such taxes, £0 as to adversely affect this
Mortgage or the indebtedness secured hereby or Mortgagee, then “and in any such event,
Mortgagor, upon demand by Mortgagee, shall pay such taxes, assessracnts, charges or liens, or

v reimburse Morigagee therefor; pravided, however, that if in the opinion of counsel for Mortgagee

o {a) it might be unlawful to require Mortgagor to make such payment, or (b} the riaking of such

" payment might resuft in the imposition of intrrest beyond the maximum amouri germitted by
law, then and in either such event, Mortgagee may elect, by notice in writing given 1o iviortgagor,
to declare all of the indebtedness secured hereby to be and become due and payable in ) thirty
(30 days from the giving of such netice.

‘ ! 126  Secured Indebtedness. 1 is undersiood and agreed that this Mortgage shall secur:
o payment of not only the indebtedness evidenced by the Note but also any and all substitutions,
replacements, renewals and extensions of the Note, any and all indebtedness and obligations
RFising pursuan to the terms hereof and any and all indebtedness and obligations arising pursuant
to {he terms of any of the other Loan Documents, all of which indebledness is equally secured :
with and has the same priority as any amounts advanced as of the date hereof, 1t is agreed that |
this Mortgage is given to secure any future advances made by Mortgagee to or for the benefit -
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i terms of, such grant of easement or right-of-way. If Morigagee consents to the grant of an
E easernent or right-of-way, Mortgagee ngrees 10 grant such consent without charge to Mortgagor
other than expenses, including, without limitation, attorneys' tees, incurred by Mortgagee in the
review of Mortgagor's request and in the preparation of documents effecting the subordination.

T 1.24  Compliance with Laws. Morigagor shall at all times comply with all statutes,

o ordinances, regulations and other govemmental or quasi-governmental requirements and private
covenants now or hereafter relating to the ownership, construction, use or operation of the
Property, including, but not limited to, those concerning employment and compensation of
persons engaged in operation and maintenance of the Property and any environmental or
ecological regnirements, even if such compliance shall require structural changes 1o the Property;
provided. hawsyer, that, Mortgagor may. upon providing Mortgagee with security satisfactory
to Mortgagee, proceed diligently and in good faith to contest the validity or applicability of any
such statute, ordinunce, regulation or requirement so long as during such contest the Property
shali not be subject t¢ v lien, charge, fine or other liability and shali not be in danger of being
forfeited, lost or closed. vortgagor shail not use or occupy, or allow the use or occupancy of,
the Property in any mannci which violates any lease of or any other agreement applicable to the
Property or any applicable law. :vl2, regulation or order or which constitutes a public or private
nuisance or which makes void, voiaable or cancelable, or increases the premium of, any
insurance then in force with respect theieto.

o 125 Additional Taxes. In the eveiiof the enactment after this date of any law of the
o state where the Property is located or of any otter governmental entity deducting from the value
of the Property for the purpose of taxation any lien or security interest thereon, or imposing upon
Mortgagee the payment of the whole or any part of taeiaxes or assessments or charges or liens
herein required to be paid by Mortgagor, or changing in'azy way the laws relating to the taxation
of deeds of wust, mortgages or security agreements or debis ccured by deeds of trust, mortgages
or security agreements or the interest of the beneficiary, mcngegee or secured party in the
property covered thereby, or the manner of collection of such taxes, <o as to adversely affect this
Mortgage or the indebtedness secured hereby or Mortgagee, thea“and in any such event,
Mortgagor, upon demand by Mortgagee, shall pay such taxes, assessments. charges or liens, or
reimburse Mortgagee therefor; provided, however, that if in the opinion of ¢ounsel for Mortgagee
(a) it might be unlawfui to require Mortgagor to make such payment, or (b} tlie making of such
payment might result in the imposition of interest beyond the maximum amoun! rermitied by
law, then and in either such event, Mortgagee may elect, by notice in writing given to vortgagor,
to declare all of the indebtedness secured hereby to be and become due and payable in {ui! thirty
o (30) days from the giving of such notice.

1.26  Secured Indebtedness. It is understood and agreed that this Mortgage shall secure
payment of not only the indebtedness evidenced by the Note but also any and all substitutions,
replacements, renewals and extensions of the Note, any and all indebtedness and obligations
arising pursuant (o the terms hereof and any and all indebtedness and obligations arisitig pursuant
to the ternis of any of the other Loan Docuinents, all of which indebtedness is equally secured
with and has the same priority as any amounts advanced as of the date hereof. It is agreed that
this Mortgage is given to secure any future advances made by Mortgagee to or for the benefit
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of Mortgagor from time to time under this Mortgage or the other Loan Documents &nd, therefore,
secures not only present indebtedness but also future advances, whether such futuse advances are
obligatory or are to be made at the option of Mortgagee, or otherwise, as are to be made within
iwenty (20) years of the date hereof. The amount of indebtedness secured hereby may increase
ot decrease from time 10 time, however the principal amount of such indebtedness shall not at
one time exceed three (3) times the original principal amount of the Note, plus interest thereon,

- and other costs, amounts and disbursements as provided herein and in the other Loan Documents.
R is further agreed that all such future advances shall be equally secured by this Mortgage and
shall have the same priority as all amounts, if any, advanced as of the date hereof and shall be
subject to all of the terms and provisions of this Mortgage. '

127 Mortgagor's Waivers. To the full extent permitted by law, Mortgagor agrees that
Mortgagor sha'i not at any time insist upon, plead, claim or take the benefit or advantage of any
law now or hereafler in force providing for any appraisement, valuation, stay, moratorivm or
extension, or any law-now or hereafler in force providing for the reinstatement of the
indebtedness secured horeby prior to any sale of the Property to be made pursuant to any
provisions contained het<in or prior to the entering of any decree, judgment or order of any court
of competent jurisdiction, or any ght under any statute to redeem all or any part of the Property
so sold. Montgagor, for Mortgago: and Mortgagor's successors and assigns, and for any and al!
persons ever claiming uny interest iiviie Property, to the full extent permitted by law, hereby
knowingly, intentionally and voluntarity” vith and upon the advice of competent counsel: (a)
weives, releases, relinquishes and forever srgoes all rights of valuation, appraisement, stay of
execution, reinstatement and notice of election or intention 10 mature or declare due the secured
indebtedness (except such notices as are specificutly orovided for herein); (b) waives, releases,
relinquishes and forever forgoes all right to a marskalting of the assets of Mortgagor, including
the Property, to a sale in the inverse order of alienation; oc to direct the order in which any of
the Property shall be sold in the event of foreclosure of the-iiens and security interests hereby
created and agrees that any court having jurisdiction to foreclose such liens and security interests
‘may order the Property sold as an entirety; and (c) waives, reieasss, relinquishes and forever
forgoes all rights and periods of redemption provided under applicablé law. To the full extemt
permitted by law, Mortgagor shall not have or assert any right under arty statute or rule of law
periaining 1o the exemption of homestead or other exemption under any federal, state or local law
now or hereafter in effect, the administration of estates of decedents or other meters whatever
to defeat, reduce or affect the right of Mortgagee under the terms of this Mortgege « a sale of
the Property, for the coilection of the secured indebtedness without any prier or diffcrent resort
for collestion, or the right of Mortgagee under the terms of this Mortgage to the payment of the
indebtedness secured hereby out of the proceeds of sale of the Property in preference to every
other claimant whatever, Further, Mortgagor hereby knowingly, intentionzlly and voluntarily,
with and upon the advice of competent counsel, waives, releases, relinquishes and forever forgoes
all present and future statutes of limitations as a defense to any action to enforce the provisions
of this Mortgage or to collect any of the indebtedness secured hereby to the fullest extent
permitted by law. Mortgagor covenants and agrees that upon the commencement of a voluntary
or involuntary bankraptcy procecding by or against Mortgagor, Mortgagor shall not seek a
supplemental stay or otherwise shall not sesk pursuant to 11 U.S.C. §105 or any other provision
of the Bankruptcy Reform Act of 1978, as amended, or any other debtor relief law (whether
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statutory, common law, case law, or otherwise} of any jurisdiction whatsoever, now or hereafter
in effect, which may be or become applicable, o stay, interdict, condition, reduce or inhibit the
ability of Mortgagee 10 enforce any rights of Morigagee against any guarantor or indemnitor of
the secured obligations or any other party liable with respect thereto by virtue of any indemnity,
guaranty or otherwise.

i.28 SWWWL

(a) MORTGAGOR, TO THE FULL EXTENT PERMITTED BY LAW,
HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON
THE ADYICE OF COMPETENT COUNSEL, (i) SUBMITS TO PERSONAL
JURISDICTLION IN THE STATE OF ILLINOIS OVER ANY SUIT, ACTION OR
PROCEEDING BY ANY PERSON ARISING FROM OR RELATING TO THE NOTE,
THIS MORTGACE OR ANY OTHER OF THE LOAN DOCUMENTS, (i) AGREES
THAT ANY SUCH ACTION, SUIT OR PROCEEDING MAY BE BROUGHT IN ANY
STATE OR FEDERAL “OURT OF COMPETENT JURISDICTION PRESIDING OVER
COOK COUNTY, ILLiINOIS, (i) SUBMITS TO THE JURISDICTION OF SUCH
COURTS, AND (iv) TO THF FULLEST EXTENT PERMITTED BY LAW, AGREES
THAT IT WILL NOT BRING ANY ACTION, SUIT OR PROCEEDING IN ANY OTHER
FORUM (BUT NOTHING HEREIM SHALL AFFECT THE RIGHT OF MORTGAGEE
TO BRING ANY ACTION, SUIT OR PROCEEDING IN ANY OTHER FORUM),
- MORTGAGOR FURTHER CONSEMTS AND AGREES TO SERVICE OF ANY
SUMMONS, COMPLAINT OR OTHER LEGAL PROCESS IN ANY SUCH SUIT,
ACTION OR PROCEEDING BY REGISTERFED OR CERTIFIED U.S. MAIL, POSTAGE
PREPAID, TO THE MORTGAGOR AT THE ADDRESS FOR NOTICES DESCRIBED
IN SECTION $.5 HEREOF, AND CONSENTS AND AGREES THAT SUCH SERVICE
SHALL CONSTITUTE IN EVERY RESPECT VALIL AND EFFECTIVE SERVICE (BUT
NOTHING HEREIN SHALL AFFECT THE VALIDIT¢ OR EFFECTIVENESS QF
PROCESS SERVED IN ANY OTHER MANNER PERMITIZLD BY LAW),

(b) MORTGAGOR, TO THE FULL EXTENT FLRMITTED BY LAW,
HEREBY KNOWINGLY, INTENTIONALLY AND VOLUNTARILY, WITH AND UPON
THE ADVICE OF COMPETENT COUNSEL, WAIVES, RELINQU'SHES AND
FOREVER FORGOES THE RIGHT TO A TRIAL BY JURY IN ANY AZTION OR
PROCEEDING BASED UPON, ARISING OUT OF, OR IN ANY WAY RELATING TO
THE INDEBTEDNESS SECURED HEREBY OR ANY CONDUCT, ACT OR OWiSSION
- OF MORTGAGEE OR MORTGAGOR, OR ANY OF THEIR DIRECTORS, OFFICERS,
PARTNERS, MEMBERS, MANAGERS, EMPLOYEES, AGENTS OR ATTORNEYS, OR
ANY OTHER PERSONS AFFILIATED WITH MORTGAGEE OR MORTGAGOR, IN
EACH OR THE FOREGOING CASES, WHETHER SOUMDING IN CONTRACT, TORT
OR OTHERWISE.

129 Conwrattual Statute of Limitations. Mongagor hereby agrees that any ciaim or

cause of action by Mortgagor against Mortgagee, or any of Mortgagee's directors, officers,
employees, agents, accountants or attorneys, based upon, arising from or relating to the
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‘indebtedness secured hereby, or any other matter, cause or thing whatsoever, whether or not
relating thereto, occurred, done, omitted or suffered to be done by Mortgagee or by Mortgagee's
directors, officers, employees, agents, accountants or attorneys, whether sounding in contract or
in tort or otherwise, shall be barred unless asserted by Mortgagor by the commencement of an
action or proceeding in a court of competent jurisdiction by the filing of a complaint within one
(1) year after Mortgagor first acquires or reasonably should have acquired knowledge of the first
acl, occurrence or omission upon which such claim or cause of action, or any part thereof, is
based and service of 2 summons and complaint on an officer of Mortgagee or any other person
authorized to accept service of process on behalf of Mortgagee, within thirty (30) days thercafter.
Mortgagor agrees that such one (1) year period of time is reasonable and sufficient time for a
borrower 1o investigate and act upon any such claim or cause of action. The one (1) vear period
provided iierein shall not be waived, 1olled or extended except by the specific written agreement
of Mortgagee, /This provision shail survive any termination of this Mortgage or any of the other
Loan Documents:

.30 Managemert. The management of the Property shall be by either: (a) Mortgagor
or an entity affiliated witn Mortgagor approved by Mortgagee for so long as Mortgagor or said
affiliated entity is managing the i'roperty in a first class manner; or (b) a professional property
management company approved by Mortgagee in its sole discretion. Such management by an
affiliated entity or a professional prorerly management company shall be pursuant 1o a written
agreement approved by Mortgagee in t's co'¢ discretion. Each and any manager approved by

Mortgagee (whether such manager is an eitity affiliated with Mortgager or is a professional
_ property management company) shall enter iqto 4 written agreement in recordable forrn with
Mortgagee subordinating any liens in favor of such rnanager to the lien of this Mortgage. In no
event shall any manager be removed or replaced ¢ the terms of any management agreement
modified or amended without the prior written consent-of Mortgagee. In the event of default
hereunder or under any management contract then in effect, %vhich default is not cured within any
-applicable grace or cure period, Mortgagee shall have the riglt to terminate, or to direct
Mortgagor to terminate, such management contract upon thirty (3% days' notice and to retain,
or to direct Mortgagor to retain, a new management agent approved ov ' Mortgagee. All Rents
and Profits generated by or derived from the Property shall first be wtilized solely for current
expenses directly attributable to the ownership and operation of the Propeity, insluding, without
~ limitation, cwirent expenses relating to Mortgagor's liabilities and obligations with respect to this
Mortgage and the other Loan Documents, and none of the Renis and Profits generated by or
derived from the Property shall be diverted by Monigagor and utilized for any othér pnrposes
unless all such current expenses atiributable to the ownership and operation of the Property have
been fully paid and satisfied, '

.37 Hazardaus Waste and Other Substances.

(@  Morigagor hereby represents and warrants to Mortgagee that, as of the date
hereof: (i} ta the best of Mortgagor's knowledge, information and belief, the Property is not in
direct or indirect violation of any local, state or federal law, rule or segulation pertaining to
environmental regulation, contamination or clean-up (collectively, "Environmental Laws™),
inciuding, without limitation, the Comprehensive Environmental Response, Compensation and
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Liability Act of 1980 (42 U.S.C. §9601 gt sgq. and 40 CFR §302.1 gt seq.), the Resource
Conservation and Recovery Act of 1976 (42 U.S.C. §6901 g1 seq.). The Federal Water Pollution
Control Act (33 U.S5.C. §125] ¢t seg. and 40 CFR §116.1 ¢t seq.}). the Hazardous Materials
Transportation Act (49 U.S.C. §1801 ¢f ggq.), and the regulations promulgated pursuant 1o said
g taws, all as amended; (if) to the best of Mortgagor's knowledge, information and belief, no
.. % hazardous, toxic or harmiul substances, wastes, materials, pollutants or contaminants (including,
= without limitation, asbestos, polychiorinated biphenyls, petroleum products, flammable explosives,
radioactive materials, infectious substances or raw materials which include hazardous
constituents) or any other substances or materials which are included under or regulated by
Environmental Laws (collectively, "Hazardous Substances”) are located on or have been handled,
generated, stored, processed or disposed of on or released or discharged from the Property
(including voderground contamination), except for those substances used by Mortgagor in the
ordinary cousse of its business and in compliance with all Environmental Laws; (iii} Mortgagor
hiis not received any writien notice that the Property is subject to any lien or judicial or
administrative actior; rlating 1o Hazardous Substances and Mortgagor is not otherwise aware that
the Property is subject to'any private or governmental lien or judicial or administrative notice or
action relating to Hazardrus Substances; (iv) to the best of Mortgagor's knowledge, information
and belief, there are no existiig or-closed underground storage tanks or other underground storage
receptacles for Hazardous Substanccs on the Property; (v) Mortgagor has received no notice of,
and to the best of Mortgagor's knowledge and belief, there exists no investigation, action,
proceeding or claim by any agency, atisrity or unit of government or by any third party which
could result in any lisbility, penalty, sancion or judgment under any Environmental Laws with
respect to any condition, use or operation of the rroperty, nor does Mortgagor know of any basis
for such a claim; and (vi) Mortgagor has received-no notice of and, to the best of Mortgagor's
knowledge and belief, there has been no claim by ary narty that any use, operation or condition
of the Property has caused any nuisance or any other Lability or adverse condition on any other

property, nor does Mortgagor know of any basis for such x claim,

(b)  Mortgagor shall keep or cause the Propeny 1o've kept free from Hazardous
Substances (except those substances used by Mortgagor in the orditary course of its business and
in compliance with all Environmental Laws) and in compliance with.«i! Environmental Laws,
shall not install or use any underground storage tanks, shall expressly prohibit the use, generation,
handling, storage, production, processing and disposal of Hazavdous Substances by all tenants of
space in the Improvements, and, without limiting the generality of the foregoing, durng the term
of this Mortgage, shall not install in the Improvements or permit to be instzuiled in the
improvements asbestos or any substance containing asbestos.

(¢)  Mortgagor shall promptly notify Mortgagee if Morigagor shall become
aware of the possible existence of any Hazardous Substances on the Property or if Mortgagor
shall Lecome aware that the Property is or may be in direct or indirect violation of any

Environmenta! Laws. Further, immediately upon receipt of the same, Mortgagor shall deliver
B to Mortgagec copies of any and all orders, notices, permits, applications, reports, and other
' communications, documents and instruments pertaining to the actual, alleged or potential presence
or existence of any Hazardous Substances at, on, about, under, within, near or in connection with
the Property. Mortgagor shall, pramptly and when and as required by Mortgagee, at Mortgagor's
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o sule cost and expense, take all actions as shall be necessary or advisable, in Morigagee's
o  discretion, for the clean-up of any and all portions of the Property or other affected property.
C including, without limitation, all investigative, monitoring, removal, containment and remedial
S actions in accordance with all applicable Environmental Laws (and in all events in a manner
S satisfactory to Mortgagee) and shall further pay or cause to be paid, at no expense to Mortgagee,
all clean-up, administrative and enforcement costs of applicable governmental agencies which
may be asserted against the Property. In the event Mortgagor fails to do so, Mortgagee may, but
shall not be obligated to, cause the Property or other affected property to be freed from any
Hazardous Substances or otherwise brought into conformance with Environmental Laws, and any
and all costs and expenses incurred by Mortgagee in connection therewith, together with interest -
thereon at the Default Interest Rate from the date incurred by Mortgagee until actually paid by
Mortgagar, shall be immediately paid by Mortgagor on demand and shall be secured by this
Mortgage an< by all of the other Loan Documents securing all or any part of the indebtedness
evidenced by hdote. Morigagor hereby grants to Mortgagee and its agents and employees
access to the Proper.y and a license to remove any items deemed by Mortgagee 1o be Hazardous
Substances and to dc” »li things Mortgagee shall deem necessary to bring the Property in
conformance with Enviroziental Laws, MORTGAGOR COVENANTS AND AGREES, AT
MOCRTGAGOR'S SOLE CONT AND EXPENSE, TO INDEMNIFY, DEFEND (AT TRIAL
AND APPELLATE LEVELS, AND WITH ATTORNEYS, CONSULTANTS AND
EXPERTS ACCEPTABLE TO MORTGAGEE), AND HOLD MORTGAGEE HARMLESS
FROM AND AGAINST ANY ANN ALL LIENS, DAMAGES, LOSSES, LIABILITIES,
OBLICATIONS, SETTLEMENT 2AYMENTS, PENALTIES, ASSESSMENTS,
CITATIONS, DIRECTIVES, CLAIMS, LITIGATION, DEMANDS, DEFENSES,
JUDGMENTS, SUITS, PROCEEDINGS, COSTS, DISBURSEMENTS OR EXPENSES OF
ANY KIND OR OF ANY NATURE WEATSOEVER (INCLUDING, WITHOUT
LIMITATION, REASONABLE ATTORNEYS', CONSULTANTS' AND EXPERTS' FEES
AND DISBURSEMENTS ACTUALLY INCURRED 1™ '"NVESTIGATING, DEFENDING,
SETTLING OR PROSECUTING ANY CLAIM, LifIGATION OR PROCEEDING)
WHICH MAY AT ANY TIME BE IMPOSED UPON, INCURRZD BY OR ASSERTED OR
AWARDED AGAINST MORTGAGEE OR THE PROPERTY, M1} ARISING DIRECTLY
OR INDIRECTLY FROM OR OUT OF: (i) THE PRESENCE, RZ LFASE OR THREAT
OF RELEASE OF ANY HAZARDOUS SUBSTANCES ON, IN, UNDER OR AFFECTING
ALL OR ANY PORTION OF THE PROPERTY (OR ANY SURROUNDING AREAS T0O
THE EXTENT CAUSED BY MORTGAGOR, SOURCED FROM THE PRC#ERTY OR
MORTGAGOR IS OTHERWISE LEGALLY RESPONSIBLE THZREFOR),
FEGARDLESS OF WHETHER OR NOT CAUSED BY OR WITHIN THE CONTY.OL OF
MORTGAGOR,; (it} THE YIOLATION OF ANY ENVIRONMENTAL LAWS RELATING
TO OR AFFECTING THE PROPERTY, WHETHER OR NOT CAUSED BY OR WITHIN
THE CONTROL OF MORTGAGOR; (iii) THE FAILURE BY MORTGAGOR TO
COMPLY FULLY WITH THE TERMS AND CONDITIONS OF THIS SECTION 1,31; (iv)
- g THE BREACH OF ANY REPRESENTATION OR WARRANTY CONTAINED IN THIS
L SECTION 1.31; OR (v) THE ENFORCEMENT OF THIS SECTION 111, INCLUDING,
WITHOUT LIMITATION, THE COST OF ASSESSMENT, CONTAINMENT AND/OR
REMOVAL OF ANY AND ALL HAZARDOUS SUBSTANCES FROM ALL OR ANY
- FORTION OF THE PROFERTY (OR ANY SURROUNDING AREAS TO THE EXTENT
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CAUSED BY MORTGAGOR, SOURCED FROM THE PROPERTY OR MORTGAGOR
{3 OTHERWISE LEGALLY RESPONSIBLE THEREFOR), THE COST OF ANY
ACTIONS TAKEN IN RESPONSE TO THE PRESENCE, RELEASE OR THREAT OF
RELEASE OF ANY HAZARDOUS SUBSTANCES ON, IN, UNDER OR AFFECTING
ANY PORTION OF THE PROFERTY (OR ANY SURROUNDING AREAS TO THE
EXTENT CAUSED BY MORTGAGOR, SOURCED FROM THE PROPERTY OR
MORTGAGOR IS OTHERWISE LLEGALLY RESPONSIBLE THEREFOR) TO PREVENT
OR MINIMIZE SUCH RELEASE OR THREAT OF RELEASE SO THAT IT DOES NOT
MIGRATE OR OTHERWISE CAUSE OR THREATEN DANGER TO PRESENT OR
FUTURE PUBLIC HEALTH, SAFETY, WELFARE OR THE ENVIRONMENT, AND
COSTS INCURRED TG COMPLY WITH THE ENVIRONMENTAL LAWS IN
CONNECYYUN WITH ALL OF. ANY PORTION OF THE PROPERTY (OR ANY
SURROUNE{MG AREAS TO THE EXTENT CAUSED BY MORTGAGOR, SOURCED
FROM THE FROPERTY OR MORTGAGOR IS OTHERWISE LEGALLY
RESPONSIBLE 1i¥REFOR). THE INDEMNITY SET FORTH IN THIS SECTION
L3l(s} SHALL AL50 INCLUDE ANY DIMINUTION IN THE VALUE OF THE
SECURITY AFFORDEL 5Y THE PROPERTY OR ANY FUTURE REDUCTION IN THE
SALES PRICE OF THE. PFO?ERTY TO THE EXTENT, BUT ONLY TO THE EXTENT,
THAT (1) SUCH 1S DIRECYLY CAUSED BY ANY MATTER SET FORTH IN THIS
SECTION L31{(c} AN (2) SUCH DIMINUTION IN VALUE OR SALES PRICE
o REDUCTION RESULTS IN AN ACYUAL LOSS TO MORTGAGEE. MORTGAGEE'S
B - RIGHTS UNDER THIS SECTION Si7.iLL SURVIVE PAYMENT IN FULL OF THE
A INDEBTEDNESS SECURED HEREBY ANE SHALL BE IN ADDITION TO ALL OTHER
RIGHTS OF MORTGAGEE UNDIIR THIS MCRTGAGE, THE NOTE AND THE OTHER
LOAN DOCUMENTS.

. - e . ERI
L s I W et Sop R dmetmpa o

(d)  Upnon Mortgagee's request, at any tiipe after the occurrence of a default
hereunder or at such other time as Mortgagee has reasonable giounds to believe that Hazardous
Substances are or have been released. stored or disposed of on ¢ zinund the Property or that the
Preperty may be in violation of the Ervironmental Laws, Mortgagor shall provide, at
Mortgagor's sole cost and expense an inspection or audit of the  “reperty prepared by a
hydrogeologist or environmental engineer or other appropriate consultant epnroved by Mortgagee
indicating the presence or absence of Hazardous Substances on the Property or a1 inspection or
audit of the Improvements prepared by an engineering or consulting firm approver! by Morigagee
indicating the presence or absence o7 friable asbestos or substances containing asbeains on the
Property. If Mortgagor fails to provice such inspection or audit within thirty (30) days a%zr such
request, Mortgagee may order the same, and Mortgagor hereby grants to Mortgagee and its
employees and agents access to the Property and a license to undertake such inspection or audit.
The cost of such inspection or audit, together with interest thereon at the Default Interest Rate
from the date incurred by Mortgagee until actually paid by Mortgagor, shall be immediately paid
by Mortgagor on demand and shall be secured by this Mortgage and by all of the other Loan
Documents securing ail or any part of the indebtedness evidenced by the Note.

{(€)  Tothe extent Mortgagee reasonably deems such advisable, Morigagor shail
establish and comply with an operations and maintenance program relative to the Property, in
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form and substance acceptabie to Mortgagee, prepared by an environmental consuitant acceptable
to Mortgugee, which program shall address any Hazardous Substances (including, without
limitation, asbestos containing material or lead based paint) that may now or in the future be
detected on the Property. Without limiting the generality of the preceding sentence, Mortgagee
may require (i) periodic notices or reports to Mortgagee in form, substance and at such intervals
&s Mortgagee may specify, (ii) an amendment to such operations and maintenance program to
address changing circumstences, laws or other matters, (iii) at Mortgagor's sole expense,
supplemental examination of the Property by consultants specified by Mortgagee, (iv) access to
the Property by Mortgagee, its egent or servicer, to review and assess the environmental
condition of the Property and Mcrtgagor's compliance with any operations and maintenance
program, and (v) variation of the operations and maintenance program in response to the reports
provided by any such consultants.

{fy. ) Mortgagor hereby represents, warrants and certifies that: (i} the execution
and delivery of this(iMortgage is not a transfer of "real property” under and as defined in the
[llinois Responsible Propeeiy Trans’er Act (765 ILCS 90/1 gf 5eq.), as amended from time to time.
("RETA"); (ii) there areris underground storage tanks located on, under or about the Property
which are subject to the notificsion requirements under Section 9002 of the Solid Waste
Disposal Act, as now or herearer axended (42 U.S.C. § 6991); and (iii) there is no facility
Incated on or at the Property which is subject to the reporting requirements of Section 312 of the
federal Emergency Planning and Cowriunity Right to Know Act of 1986 and the federal
regulations promulgated thereunder (42 U.S C. § 11022), as "facility" is defined in RPTA.

132 INDEMMFICATION; SUBROGATION.

() MORTGAGOR SHALL INLENIFY, DEFEND AND HOLD
MORTGAGEE HARMLESS AGAINST: (i) ANY AND Al CLAIMS FOR BROKERAGE,
LEASING, FINDERS OR SIMIL AR FEES WHICHMAY BT MADE RELATING TO THE
PROPERTY OR THE SECURED INDEBTEDNESS, AND (ii) ¥V AND ALL LIABILITY,
OBLIGATIONS, LOSSES, DAMAGES, PENALTIES, CLAIMS, ACTIONS, SUITS, COSTS
AND EXPENSES (INCLUDING MORTGAGEE'S REASONABLE ATTORNEYS' FEES,
TOGETHER WITH REASONABLE APPELLATE COUNSEL FGJS, IF ANY) OF
WHATEVER KIND OR NATURE WHICH MAY BE ASSERTED AGAINS), IMPOSED
ON OR INCURRED BY MORTGAGEE IN CONNECTION WITH THY, SECURED
INDEBTEDNESS, THIS MORTGAGE, THE PROPERTY, OR ANY PART Tf:XREOF,
OR THE EXERCISE BY MORTGAGEE OF ANY RIGHTS OR REMEDIES GRANTED
TO IT UNDER THIS MORTGAGE; FROVIDED, HOWEVER, THAT NOTHING
HEREIN SHALL BE CONSTRUED TO OBLIGATE MORTGAGOR TO INDEMNIFY,

BEFEND AND HOLD HARMLIISS MORTGAGEE FROM AND AGAINST ANY AND
ALL LIABILITIES, OBLIGATIONS, LOSSES, DAMAGES, PENALTIES, CLAIMS,

- ACTIONS, SUITS, COSTS AND EXPENSES ENACTED AGAINST, IMPOSED ON OR
INCURRED BY MORTGAGEE BY REASON OF MORTGAGEE'S WILLFUL
MISCONDUCT OR GROSS NEGGLIGENCE.

DOC. #

977909
75 Py
96 40 of
65

MORTGAGE AND SECURITY AGREEMENT - Page 41




7 UNOFFICIAL COPY




UNOFFICIAL COPY

(b) IF MORTGAGEE IS MADE A PARTY DEFENDANT TO ANY
LITIGATION OR ANY CLAIM 1S THREATENED OR BROUGHT AGAINST
MORTGAGEE CONCERNING THE SECURED INDEBTEDNESS, THIS MORTGAGE,
THE PROPERTY, OR ANY PART THEREOF, OR ANY INTEREST THEREIN, OR THE
CONSTRUCTION, MAINTENANCE, OPERATION OR QCCUPANCY OR USF
THEREOF, THEN MORTGAGOR SHALL INDEMNIFY, DEFEND AND HOLD

* MORTGAGEE HARMLESS FROM AND AGAINST ALL LIABILITY BY REASON OF
SAID LITIGATION QR CLAINIS, INCLUDING REASONABLE ATTORNEYS' FEES
(TOGETHER WITH REASONABLE APPELLATE COUNSEL FEES, IF ANY) AND
EXPENSES INCURRED BY MORTGAGEE IN ANY SUCH LITIGATION-OR CLAIM,
WHETHEP. OR NOT ANY SUCCH LITIGATION OR CLAIM 1S PROSECUTED TO
JUDGMENT. IF MORTGAGEE COMMENCES AN ACTION AGAINST MORTGAGOR
TO ENFORCEZ ANY OF THE TERMS HEREOF OR TO PROSECUTE ANY BREACH
BY MORTGAVOR OF ANY OF THE TERMS HEREOF OR TO RECOVER ANY SUM
SECURED HER:YY, MORTGAGOR SHALL PAY TO MORTGAGEE ITS
REASONABLE ATTOXNEYS' FEES (TOGETHER WITH REASONABLE APPELLATE
COUNSEL, FEES, IF ANY) AND EXPENSES, THE RIGHT TO SUCH ATTORNEYS'
FEES (TOGETHER WITH RL ASONABLE APPELLATE COUNSEL FEES, IF ANY) AND
EXPENSES SHALL BE DEEMFu TO HAVE ACCRUED ON THE COMMENCEMENT
OF SUCH ACTION, AND SHALI-RE ENFORCEABLE WHETHER OR NOT SUCH
ACTION IS PROSECUTED TC JU/ MENT. IF MORTGAGOR BREACHES ANY
TERM OF THIS MORTGAGE, MORT{AGEE MAY ENGAGE THE SERVICES OF AN
ATTORNEY OR ATTORNEYS TO PROTECT ITS RIGHTS HEREUNDER, AND IN THE
EVENT OF SUCH ENGAGEMENT FOLLOV/ING ANY BREACH BY MORTGAGOR,
MORTGAGOR SHALL PAY LENDER FFASONABLE ATTORNEYS' FEES
(TOGETHER WITH REASONABLE APPELLATY. TOUNSEL FEES, IF ANY) AND
EXPENSES INCURRED BY MORTGAGEE, WHET4ZR OR NOT AN ACTION IS
ACTUALLY COMMENCED AGAINST MORTGAGOR 3Y REASON OF SUCH
BREACH. ALL REFERENCES TO "ATTORNEYS" IN/7GIS SUBSECTION AND
ELSEWHERE IN THIS MORTGAGE SHALL INCLUDE, WI12OUT LIMITATION,
ANY ATTORNEY OR LAW FIRM. ENGAGED BY MORTGAGEE ANQ MORTGAGEE'S
IN-HOUSE COUNSEL, AND ALLL REFERENCES TO "FEES AND EX2ENSES" IN THIS
SUBSECTION AND ELSEWHERLE IN THIS MORTGAGE SHALL INCLUDY., WITROUT
LIMITATION, ANY FEES OF SUCH ATTORNEY OR LAW FIRM. AND ANY
ALLOCATION CHARGES AND ALLOCATION COSTS OF MORTGAGEE'S (- JOUSE
COUNSEL.

(¢) A waiver of subrogation shall be obtained by Mortgagor from its insurance
carrier and, consequently, Mortgagor waives any and all right 1o claim or recover against
Mortgagee, its officers, employers, agents and representatives, for loss of or damage to
Mortgagor, the Property. Mortgagor’s property or the property of others under Mortgagor's contro)
from any cause insured apainst or required to be insured against by the provisions of this
Mortgage.
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.33 Covenants with Respect lo Indebiedness, Operations, Fundamental Changes of
Mortgagor. Mortgagor represents, warrants and covenants as of the date hereof and until such
time as the indebtedness. secured hereby is paid in full, that Mortgagor:

(@)  dees not own and will not own any encumbered asset other than (i) the
Property, and (ii) incidental personal property necessary for the operation of the Property;

(b) is not engaged and will not engage in any business other than the
ownership, management and operation of the Property;

(¢)  will not enter into any contract or agreement with any general partner,
member ornerager, priacipal or a¥iliate of Mortgagor or any affiliate of any gencral partner,
member or maneger of Mortgagor, except upon terms and conditions that are intrinsically fair
and substantially similar 1o thosc that would be available on an arms-length basis with third
parties other than an affiliate;

(d)  has ot incurred and will not incur any debt, secured or unsecured, direct
or contingent (including guaragite2isy any obligation), other than (i) the secured indebtedness, and
(i) affiiiate advances or trade payabics or accrued expenses incurred in the ordinary course of
business of operating the Property; ro_ debt of Mortgagor whatsoever may be secured (senior,
subordinate or pari passu) by the Properiy oxcept the Indebtedness;

(e)  has not made and will not'make any loans or advances to any third party
(including any affiliate of Mortgagor, any genesal-partner of Mortgagor or any indemnitor or
guarantor),

it () is and will be solvent and pay i's debts and liabilities (including
ey employment and overhead expenses) from its assets as the sam< shall become due;

(g)  has done or caused to be done and will do ali tiings necessary to preserve
. its existence. and will not, nor will any partner, limited or general, siizzeholder or member
therzof, amend, modify or otherwise change its partnership certificate, pariaership agreement,
i articles of incorporation, by-laws, articles of organization or operating agreernent in a manner
. which adversely affects Martgagor's existence as a single purpose entity;

b (hy  will conduct and operate its business as presently conducted and aperated;

ks et

o (1)  will maintain books and records and bank accounts separate from those of
' its affiliates, including its general partners or members;

ST

0) will be, and at all times will hold itself out to the public as, a legal entity
separate and distinct from any other entity (including any affiliate, any general partner or member
of Mortgagor or any afiiliate of the general partner or member of the Morigagor or any
inclemnitor or guarantor) and shall maintain and use separate stationery, invoices and checks;

b
I
-
1
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(k) will file its own tax returns,

1)) will maintain adequate capital for the normal obligations reasonably
foreseeable in a business of its size and character and in light of its contemplated business
operations;

(m) will not seek the dissolution or winding up, in whole or in part, of
Moertgagor;

(n)  will not enter into any transaction of merger or consolidation, or acquire
by purchase or otherwise all or substantially all of the business or assets of, or any stock or
beneficial Ovrership of, any entity;

{37 will not commingle the funds and other assets of Mortgagor with those of
any general partner, nv.mber or affiliate or any other person;

(p)  haszad will maintain its assets in such a manner that it is not costly or
difficult o segregate, atcertaia cr.identify its individual assets from these of any affiliate or any
other person; -

(@)  does not and will not hold itself out to be responsible for the debts or
obligations of any other person; and!

(ry  shall comply with the provisions of its articles of incorporation, articles of

organization, by-laws, operating agreement or partie:ship agreement, as applicable.

.34 Handicapped Access.

(@)  Mlortgagor agrees that the Property shall ot ali times comply to the extent
appiicable with the requirements of the Americans with Disabiiitice. Act of 1990, the Fair
Housing Amendments Act of 1988, all state and local laws and ordinanc< ielated 1o handicapped
access and all rules, regulations, and orders issued pursuant thereto including, without limitation,
the American with Disabilities Act Accessibility Guidelines for Buildings ond Facilities

(collectively, "Agccess Laws").

(b)  Notwithstandiag any provisions set forth herein or in any other Gocuments
regarding Morigagee's approval of alterations of the Property, Mortgagor shall not alter the
Property in any manner which would increase Mortgagor's responsibilities for compliance with

- the applicable Access Laws without the prior written approval of Mortgagee. The foregoing shall

~ apply to tenant improveinents constricted by Mortgagor or by any of its tenants. Mortgagee may
condition any such approval upon 1eceipt of a cettificate of Access Law compliance from an
architect, engineer, or other person ucceptabie to Mortgagee.
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(c)  Mortgagor agrees to give prompt notice to Mortgagee of the receipt by
Mortgagor of any complaints related to violations of any Access Laws and of the commencement
of any proceedings or investigations which relate to compliance with applicable Access Laws.

1.35  Expense Reimbursemeni. Mortgagor shall reimburse Mortgagee for any and all
costs and expenses incutred by Mortgagee with respect to the administration of the indebtedness

secured hereby including, without limitation, the fees of Mortgagee's legal counsel, Without
limiting the generality of the foregoing sentence, it is expressly agreed that Mortgagor shall
reimburse Mortgagee with respect to any fees or expenses incurred by Mortgagee with respect
to the administration of the Reserves, ad valorem tax disputes, insurance concerns or the
evaluation oi any proposed Sale pursuant to Section J.13 hereof or other assignment or
conveyance. '

1.36 Mcrtgagor recognizes that the Property consists of multiple parcels or tracts. At
Morigagee's request, Mo:tgagor agrees to amend and/or supersede this Mortgage and other Loan
Documents with two (2):0r more Deeds of Trust and corresponding Loan Documents, each such
new insirument correspouaing *o a portion of the Property such that all the new instruments will
collectively encumber the Propercy. Mortgagor further agrees that such new multiple Deeds of
Trust and other new insttuments may include such partial release provisions as Mortgagee may
require[; provided, however, any such naw partial release provisions shall not be economically
inconsistent with those currently providend in this Mortgage]. Mortgagor further agrees to
coaperate with Mortgagee with respect to Mortgagee's reasonable request for additional or
supplemental documents relative to the new insiruments described in this Section 1,36 (e.g., title
updates or endorsements. evidence of authority, eic.) [provided, Mortgagee shall reimburse
Mortgagor's reasonable costs incurred in complying with such requests).

ARTICLE 1]
EVENTS OF DEFAULT

2.1 Events of DRefault. The occurrence of any of the foliowing events shall be a
default hereunder:

(@)  Mortgagor fails to punctually perform any covenant, agreemen?, abligation,
rerm or condition hereof which requires payment of any money to Mortgagee (except those
regarding payments to be made under the Note, whlch failure is subject to any prace pencds set
forth in the Note).

(b)  Mongagor fails to provide insurance as required by Section 1.4 hereof or
fails 10 perform any covenunt, agreement, obligation, term or condition set forth in Section 1.16

or Section 13! hereof,

{c)  Morigagor fails to perform any other covenant, agreement, obligation, term
or condition set forth herein, other than those otherwise described in this Section 2.1, and, to the
exien! such failure or default is susceptible of being cured, the continuance of such failure or
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default for thirty (30) days after written notice thereof from Mortgagee to Mortgagor; provided,
hewever, that if such defauly is susceptible of cure but such cure cannot be accomplished with
i reasonable diligence within said period of time, and if Mortgagor commences to cure such default
¥ promptly after receipt of notice thereof from Morigagee, and thereafier prosecutes the curing of
r such default with reasonable diligence, such period of time shall be extended for such period of
time as may be necessary to cure 3uch detauh with reasonable diligence, but not to exceed an
I additional sixty (60) days.

P {d)  Any representation or warranty made herein, in or in copnection with any
' application or commitment relating to the loan evidenced by the Note, or in any of the other
Loan Documents to Mortgagee by Mortgagor, by any principal, general partner or member in
Mortgagor or by any indemnitor or guarantor under any inderanity or guaranty executed in
copnection with the Joan secured hereby is determined by Mortgagee to have been false or

" misleading in anv matetial respect at the time made.

(e}  Thery shall be & sale, conveyance, disposition, alienation, hypothecation,
leasing, assignment, pledge, mortgage, granting of a security interest in or other transfer or
further encumbrancing of the P2.operty, Mortgagor, its general partners or members, or any
portion thereof or any interest theramn, in violation of Section 1,13 hereof.

() A default occurs under any of the other Loan Documents which has not
been cured within any applicable grace or'cure period therein provided.

(8)  Mortgagor or any indemniicr or guarantor under any indemnity or guaranty
cxecuted in connection with the loan secured hereby bucomes insolvent, or shall make a transfer
in fraud of creditors, or shall make an assignment for ine tcnefit of creditors, shall file a petition
in bankruptcy, shall voluntarily be adjudicated insolvent or/rznkrupt or shall admit in writing the
ingbility to pay debts as they mature, shall petition or apply tu any tribunal for or shall consent
to or shal! not contest the appointment of a receiver, trustee, vustodian or similar officer for

. Mortgagor, for any such indemnitor ot guarantor or for a substawiini part of the assets of
Mortgagor or of any such indemnitor or guarantor, ot shail commence anv case, proceeding or
other action under any bankruptcy, reorganization, arrangement, readjustment or debt, dissolution

or liquidation law or statute of any jurisdiction, whether now or hereafter in etfict.

(h) A petition is filed or any case, proceeding or other action is <ommenced |
against Mortgagor, against any principal, member or general partner of Mortgagor or against any
indemnitor or guarantor under any indemnity or guaranty executed in connection with the loan

~secured hereby seeking to have an order for relief entered against it as debtor or seeking
reorganization, arrangemeni, adjustment, liquidation, dissolution or composition of it or its debts
or other relief under any law relating to bankruptey, insolvency, arrangement, reorganization,
receivership or other debtor relief under any law or statute of any jurisdiction, whether now or
hereafler in effect, or a court of competent jurisdiction enters an order for relief against
Mortgagor, against any principal, member or general partner of Mortgagor or against any
indemnitor or guarantor under any indemnity or guaranty executed in connection with the loan
secured hereby, as debtor, or an order, judgment or decree is entered appointing, with or without
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the consent of Mortgagor, of any such principal, member or general partuer of Mortgagor or of

g any such indemnitor or guarantor, a receiver, trustee, custodian or similar officer for Mortgagor,

for any such principal, member or general partner of Mortgagor or for any such indemnitor or

guarantor. or for any substantial part of any of the properties of Mortgagor, of any such principal,

SN mernber or general partner of Mortgagor or of any such indemnitor or guarantor, and if any such

i event shall occur, such petition, case, proceeding, action, order, judgment or decree shall not be
g dismissed within sixty (60) days afier being commenced.

(i)  The Property or any part thereof shall be taken on execution or other
o process of law in any action against Mortgagor,

()  Mortgagor abandons all or a pbrtion of the Property.

(x3) The holder of any lien or security interest on the Property (without
~implying the consert of Mortgagee to the existence or creation of any such lien or security
interest), whether superiec or subordinate to this Mortgage or any of the other Loan Documents,
declares a default and sw<iy default is not cured within any applicable grace or cure period set
forth in the applicable decum=p: = such holder institutes foreclosure or other proceedings for the
enforcement of its remedies therenader; provided. however, the imposition against all or any
pariion of the Property of a mechanie’s or materialman’s lien shall not constitute an Event of
Default so long as (i) such lien is "boudsd around” or otherwise the subject of security provided
for the benefit of Mortgagee reasonably eccoptable to Mortgagee, (ii) contested in accordance
with statutory or judicial procedures availadle o Mortgagor with respect to such lien, and (iii)
paid off, released or satisfied prior to any actioti by such claimant jeopardizing title to all or any
portion of the Property as reasonably determined by Mortgagee.

( The Property, or any part thereof, is sukjected to actual or threatened waste
or 1o removal, demolition or material alteraiion so that the vaiue of the Property is materially
diminished thereby and Mortgagee determines (in its subjeciive’ determination) that it is not
adequately protected from any loss, damage or risk associated therawith,

{(m)  Any dissolution, termination, partial or complete {iquidation, merger or
consolidation of Mortgagor, any of its principals, members, managers or any general partner.

ARTICLE M1
REMEDIES

3.1 Remedies Available. If there shall occur a default under this Mortgage, and such
default has not been cured within any applicable grace or cure period, then this Mortgage is
subject to foreclosure as provided by law and Morgagee may, at its option and by or through
a trustce, nominee, assignee or otherwise, to the fullest extent permitted by law, exercise any or
all of the following rights, remedies and recourses, either successively or concurrently:
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(@)  Asgceleration. Accelerate the maturity date of the Note and declare any or
all of the indebtedness secured hereby to be immediately due and payable without any
preseniment, demand, protest, notice or action of any kind whatever (each of which is hereby
expressly waived by Mortgagor), whereupon the same shall become immediately due and
payable. Upon any such acceleration, payment of such accelerated amount shall constitute a
prepayment of the principal balance of the Note and any applicable prepayment fee provided for
in the Note shall then be immediately due and payable.

(b)  Entry on the Property. Either in person or by agent, with or without

‘bringing any action or proceeding, or by a receiver appointed by a court and without regard to
the adequacy of its security, enter upon and take possession of the Property, or any part thereof,
without forwe cr with such force as is permitted by law and without notice or process or with
such notice orprocess as is required by law, unless such notice and process is waivable, in which
cas¢ Mortgagor herchy waives such notice and process, and do any and all acts and perform any
and all work whici: iasy be desirable or necessary in Mortgagee's judgment to complete any
unfinished constructior: 0% the Land, to preserve the value, marketability or rentability of the
Property, to increase the inzome therefrom, to manage and operate the Property or 10 protect the
security hereof, and all sums ¢xrnended by Mortgagee therefor, together with interest thereon at
the Default Interest Rate, shall be irunediately due and payable 1o Mortgagee by Mortgagor on
demand and shall be secured hereby.and by all of the other Loan Documents securing all or any
part of the indebtedness evidenced by the Note.

(¢)y  Collect Rents and Profita.~ With or without taking possession of the

Property, sue or otherwise collect the Rents and-Praofits, including those past due and unpaid.

(d)  Appointment of Receiver. Upor, or at any time prior or afer instituting

any judicial forectosure or instituting any other foreclosar: of the liens and security interests
provided for herein or any other legal proceedings hereunder. miake application to a court of
competent jurisdiction for appointment of a receiver for all or-ary part of the Property, as a
matter of strict right and without notice to Mortgagor and without vegasd to the adequacy of the
Property for the repayment of the indebtedness secured hereby or the =iiveacy of Mortgagor or
aity person or persons liable for the payment of the indebtedness secured hereby, and Mortgagor
does hereby irrevocably consent to such appointment, waive any and all notices o€ and defenses
to such appointment and agree not 1o oppose any application therefor by Mortguage<, but nothing
herein is to be construed to deprive Mortgagee of any other right, remedy or privileg: Mortgagee
may now have under the law to have a receiver appointed, provided, however, <hat the
appointment of such receiver, trustee or other appointee by virtue of any court order, statute or
reguiation shali not itapair or in any manner prejudice the rights of Mortgagee to receive payment
of the Rents and Profits pursuant to other terms and provisions hereof. Any such receiver shall
have: all of the usual powers and duties of receivers in similar cases, including, without limitation,
the full power to held, develop, rent, leuse, manage, maintain, operate and otherwise use or
permit the use of the Property upon such terms and conditions as said receiver may deem to be
prudeit and reasonable under the circumstances as more fully set forth in Section 3.3 below.
Such receivership shall, at the option of Mortgagee, continue until full payment of all of the
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indebtedness secured hereby or until title to the Property shall have passed by foreclosure sale
under this Mongage or deed in lien of foreclosure.

(¢}  Foreclosure. Immediately commence an action o foreclose this Mortgage
or to specifically enforce its provisions with respect to the indebtedness secured hereby, pursuant
to the statutes in such case made and provided, and seil the Property or cause the Property to be
sold in accordance with the requirements and procedures provided by said statutes in a single
parcel or in several parcels at the option of Mortgagee.

(1)  In the event foreclosure proceedings are instituted by Mortgagee,
all expenses incident to such proceedings, including, but not limited to, attorneys’ fees and
cesie, shall be paid by Mortgagor and secured by this Mortgage and by all of the other
Loan'Dscuments securing all or any part of the indebtednzss evidenced by the Note. The
secured dnbtedness and all other obligations secured by this Mortgage, including,
without limaxiion, interest at the Default Interest Rate (as defined in the Note), any
ptepayment charze, fee or premium required to be paid under the Note in order to prepay
principal {to the'extent permitted by applicable law), attorneys' fees and any other
amounts due and unpsid-to Mortgagee under the Loan Documents, may be bid by
Mortpagee in the event of 4 Toreclosure sale hereunder.

()  Morigagor may, by following the procedures and satisfying the
requirements prescribed by law, icisclose on only a portion of the Property and, in such
event, said foreclosure shall not affect tie lien of this Mortgage on the remaining portion
of the Property not forecloszd,

() Judicial Remadjes. Proceed by suil ar suits, at law or in equity, instituted
by Mortpagee, or Mortgagee, upon written request of Morgzgee, to enforce the payment of the
indebtedness secured hereby or the other obligations of Mortpager hereunder or pursuant to the
Loan Documents, to foreclose the lieis and security interests of tis Mortgage as against all or
any part of the Property, and to have all or any part of the Property s21d under the judgment or
decree of a court of competent jurisdiction. This remedy shall be zursulative of any other
non-judicial remedies available to the Mortgagee with respect to the Loan Documents.
Proceeding witl, the request or receiving a judgment for legal relief shall not be or be deemed
to be an election of remedies or bar any available non-judicial remedy of the Morigagee.

()  Qihber. Exercise any other right or remedy available hereunder, u:vler any
of the other Loan Documents or at law or in equity.

3.2 Application of Proceeds. To the fullest extent permitted by law, the proceeds of
any sale under this Mortgage shall be applied, to the extent funds are so available, to the
following items in such order as Mortgagee in its discretion may determine:

{8)  To payment of the costs, expenses and fees of taking possession of the
Property, and of holding, operating, maintaining, using, leasing, repairing, improving, marketing
and seiling the same and of otherwise enforcing Mortgagee's right and remedies hereunder and
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under the other Loan Documents, including, but not limited to, receivers' fees, court costs,
attorneys', accountants', appraisers’, managers' and other professional fees, title charges and
transfer taxes.

(b)  To payment of all sums expended by Mortgagee under the terms of any
of the Loan Documents and not yet repaid, together with interest on such sums at the Default
Interest Rate.

| {(¢)  To payment of the secured indebtedness and all other obligations secured
by this Mortgage, including, without liniitation, interest at the Default Interest Rate and, 1o the
extent permitted by applicable law, any prepayment fee, charge or premium required to be paid
under the/Note in order to prepay principal, in any order that Mortgagee chooses in its sole
discretion.

(d) (The remainder, if any, of such funds shall be disbursed to Morigagor or
to the person or persoits «¢gally entitled thereto,

3.3 Rightand Autoods of Begeiver or Mortgagee in the Event of Default; Power of
Attorney. Upon the occurrence of w default hereunder, which default is not cured within any
applicable grace or cure period, and-entry upon the Property pursuant to Section 3.1(b) hereof
or appointment of a receiver pursuant i Section 3.J(d) hereof, and under such terms and
conditions as may be prudent and ressonssic under the circumstances in Mortgagee's or the
receiver's sole discretion, all at Mortgagor's expense, Mortgagee or said receiver, or such other
persons or entities as they shall hire, direct or engrge, as the case may be, may do or permit one
or more of the following, successively or concurrentiy: (a) enter upon and take possession and
control of any and all of the Property; (b) take and maiatz.r possession of all documents, books,
records, papers and accounts relating to the Property; (c) exclude Mortgagor and its agents,
servants and employees wholly from the Praperty; {(d) manase and operate the Property; (e)
preserve and maintain the Property; (f) make repairs and alterations 1= the Property; (g) complete
any construction: or repair of the Improvements, with such changes, »dditions or modifications
of the plans and specifications or inlended disposition and use of the Improvéments as Mortgagee
may in its sole discretion deem appropriate or desirable to place the Propenty in such condition
as will, in Mortgagee's sole discretion, make it or any part thereof readily mark:table or rentable;
(h) conduet a marketing or leasing program with respect o the Property, or empicy = marketing
or leasing agent or agents to do so, directed to the leasing or sale of the Property vader such
terms and conditions as Mortgagee may in its sole discretion deem appropriate or desicuble; (i)
employ such contractors, subcontractors, materialmen, architects, engineers, consultants,
managers, brokers, marketing agents, or other employees, agents, independent contractors or
professionals, as Mortgagee may in its sole discretion deem appropriate or desirable to implement
and effectuate the rights and powers herein granted; (j) execute and deliver, in the name of
Mortgagee as attomney-in-fact and agent of Mortgagor or in its own name as Morigagee, such
documents and instruments as are necessary or appropriate to consummate authorized
_transactions; (K) enter such leases, whether of rea) or personal property, or tenancy agreements,
under such terms and conditions as Mortgagee may in its sole discretion deem appropriate or
desirable; (1) collect and receive the Rents and Profits from the Property; (m) eject tenants or
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