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MORTGAGE AND SECURITY AGREEMENT

THIS MORTGAGE AND SECURITY AGREEMENT (this “Mertgage”™) is
dated as of November QU, 1997 and is given by WELLS HISTORIC ASSOCIATES, a
Pennsylvania limited partnership, as Mortgagor (“Mongagor™), whose address is 237 Chestnut
Street, Philadeiphia, Pennsylvania 19106, to TRANSATLANTIC CAPITAL COMPANY,
L.L.C., a Delaware limited liability company, as Mortgagee (“Morigagee”), whose addiess is
31 West Sziid Street, 12th Floor, New York, New York 10019.

In order'tosecure:

(A} The debi evidenced by that certain Open-End Morigage Note (such Open-End
Mortgage Note, together with any and all renewals, amendments, modifications, consolidations
and extensions thereof, is-leicinafier referred to as the “Note”) of even date with this
Mortgage, made by Mortgagor andicertain affiliates of Mortgagor (which affiliates, together
with Mortgagor (each, for so long as the sume shall be the owner of an Gther Mortgaged
Property or the Mortgaged Property, (i Borrower” and, collectively, the “Borrowers”), are
listed on Schedule A annexed hereto and made a part hereof) payable to the crder of
Mortgagee in the principal face amount (of SIXTY-ONE MILLION FIVE HUNDRED
THOUSAND AND NO/100 DOLLARS ($61.500,000), together with interest as therein
provided;

(B)  The full and prompt payment and perforraance by the Borrowers of all of the
provisions, agreements, covenants and obligations herein contaiaed and contained in any other
agreements, documents or instruments now or hereafter evidenoing, securing or otherwise
relating to the Debt (the Note, this Mortgage, and such other sgréements, documents and
instruments, together with any and all renewals, amendments, extensions and modificatiotis
thereof, are hereinafter collectively referred to as the “Loan Documents”) and the payment of
all other sums herein or therein covenanted to be paid;

(C)  Any and all additional advances made by Morlgagee to protect or/praserve the
Mortgaged Property or any of the Other Morigaged Properties or the lien or securty interest
created hereby on the Mortgaged Property or under any Contemporaneous Mortgage on any
Other Mortgaged Property, or for any other purpose provided herein or in the other Loan
Documents (whether or not the original Mortgagor remains the owner of the Mortgaged
Property at the time of such advances or any other of the Borrowers is the owner of the
applicable Other Mortgaged Property); and

(D)  Any and all other indebtedness now owing or which may hereafier be owing by
Mortgagor or any of the other Borrowers to Mortgagee, however and whenever incurred or
evidenced, whether express or implied, direct or indirect, absolute or contingent, or due or to
become due.
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(All of the sums and covenants referred to in Paragraphs (A) through (D) above are herein
referred to as the “Debt™);

And in consideration of the Debt and other valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Mortgagor hereby irrevocably morigages,
granis, bargains, sells, conveys, transfers, pledges, sels over and assigns to Mortgagee, with
power of sale, and creates a security interest in, all of Mortgagor’s estate, right, title and
interest in, to and under any and all of the following described property, whether now owned
or hereafter acquired by Mortgagor (collectively, the “Mortgaged Property”):

(i) All that certain real property described in Schedule B attached hereto (the
“Premises”y, together with all of the easements, rights and appurtenances now or hereafter in
any way appertuning thereto, either at law or in equity, whether now owned or hereafier
acquired hy Mortgagor:

(2) Al structares, buildings and improvements of every kind and description now
ar at any time hereafter locsted on the Premises (the “lmprovements”);

(3)  All easements, rights-of-way, strips and gores of land, vaults, streets, ways,
alleys, passages, sewer rights, and otfieremblements now or hereafter located on the Premises
or under or above the same or any 4ot thereof, and all estates, rights, interests and
appurtenances, reversions and remainders whatsoever, in any way beionging or appertaining to
the Morigaoed Property or any part thereof,” whzther now owned or hereafter acquired by
Mortgagor;

(4)  All water, diches, wells, reservoirs and drains and all water, ditch, weil,
reservoir and drainage rights which are appurtenant to, locited on, under or above or used in
connection with the Premises or the Improvements, or any partihereof, whether now existing
or hereafter created or acquired by Martgagor;

(5)  All minerals, crops, timber, trees, shrubs, flowers and landscaping features now
or hergafter located on, under or above the Premises;

6)  All building materials, supplies and equipment now or hereafter riaced on the
Premises or in the Improvements;

(7y Al furniture, furpishings, fixiures, goods, equipment, inventory or personal
property owned by Mortgagor and now or hereafter located on, attached to or used in and
about the Improvements, including, but not [imited to, all muachines, engines, boilers,
dynamos, elevators, stokers, tanks, cabinets, awnings and all appliances, communication,
plumbing, heating, air conditioning, lighting, ventilating, refrigerating, disposal and
incinerating equipment, and sprinkler and fire and thefl protection equipment, and all fixtures
and appurtenances thereto, and such other goods and chattels and personal property owned by
Mortgagor as are now or hereafter used or furnished in operating the Improvements, or the
activities conducted therein, and all building materviais and equipment hereafter situated on or
aboul the Premises or Improvements, and all warrantics and guaranties relating thereto, and all

3.
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additions thereto and substitutions and replacements therefor (exclusive of any of the foregoing
owned or leased by tenants of space in the Improvements except to the exient any of the same
constitule fixtures) (collectively, the “Equipment™. To the extent any portion of the
Equipment is not deemed real property or Fixtures under applicable law, it shall be deemed to
be personal property, and this Mortgage shail be deemed to constitute a security agreement for
the purposes of creating a security interest therein in favor of Lender under the Uniform
Commercial Code of the state in which the Premises are located (the “UCC");

(8)  All leases (including, without limitation, oil, pas and mineral leases), licenses,
concessions and occupancy agreements of all or any part of the Premises or the Improvements
(each, & “Lease” and collectively, “Leases”), whether written or oral, now or hereafter
entered into oad all rents, royalties, issues, profits, bonus money, revenue, income, rights and
other benefits (zoliectively, the “Rents and Profits™) of the Premises or the Improvements, now
or hereafter arising {om the use or enjoyment of all or any portion thereof or from any present
or future Lease or other agreement pertaining thereto or any of the General Intangibles and ail
cash or securities depusited to secure performance by the tenants, lessees or licensees (each, a
“Tenant” and collectively,~ Tenants™), as applicable, of their obligations under any such
Leases, whether said cash or secuiriiies are to be held until the expiration of the terms of said
Leases or applied to one or more of (e installments of rent coming due prior to the expiration
of said terms, subject, however, to the provisions contained in Section 6.1 hereinbelow;

(9)  All contracts and agreements cow or hereafter entered into covering any part of
the Premises or the Improvements {collectiveiy; the “Contracts”) and all revenue, income and
other benefits thereof, including, without lirditiion, management agreements, service
contracts, maintenance contracts, equipment leases, pecconal property leases and any contracts
or documents relating to construction on any part o'-ine Premises or the Improvements
(including all architectural renderings, models, specificatior’s, plans, drawings, surveys, tests,
reports, dala, bonds and governmental approvals) or to the masegement or operation of any
part of the Premises or the Improvements;

(10 All water taps, sewer taps, certificates of occupaicy, permits, licenses,
franchises, certificates, consents, approvals and other rights and privileg:s now or hereafter
obtained in connection with the Premises or the Improvements and all presea and future
warranties and guaranties relating to the Improvements or to any equiprical, fixwres,
furniture, furmishings, personal property or components of any of the foregoiig now or
hereafter located or installed on the Premises or the Improvements;

(11) Al present and future funds, accounts, instruments, accounts receivable,
documents, claims, general intangibles (including, without limitation, trademarks, trade names,
service marks and symbels now or hereafter used in connection with any part of the Premises
or the Improvements, all names by which the Premises or the Improvements maty be operated
or known, all rights to carry on busingss under such names, and all rights, interest and
privileges which Martgagor has or may have as developer or declarant under any covenants,
restrictions or declarations now or hereafter relating to the Premises or the Improvements)
(collectively, the “General Intangibles”);
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(12)  All right, title and interest of Mortgagor in any insurance policies or binders
now or hereafter relating to the Morigaged Property, including any unearned premiums
thereon;

(13)  All cash funds, deposit accounts and other rights and evidence of rights to cash,
now or hereafler created or held by Mortgagee pursuant to this Mortgage or any other of the
Loan Documents, including, without limitation, all funds now or hereafter on deposit in the
Impound Account, the Rent Account, the Payment Rescrve, the Replacement Reserve and the
Repair and Remediation Reserve and all notes or chattel paper now or hereafter arising from or
by virtue of any transaclions related to the Premises or the Improvements;

(14)7 All present and future monetary deposits given by Mortgagor 10 any public or
private utilitywith respect to ulility services furnished to any part of the Premises or the
Improvements;

(15) ANl pruceeds, products, substitutions and accessions (including claims and
demands therefor) of the conversion, voluntary or involuntary, of any of the foregoing into
cash or liquidated claims;” including, without limitation, proceeds of insurance and
condemnation awards; and

(16)  All other or greater rightsand interests of every nature in the Premises and the
Improvements and in the possession or use theieof and income therefrom, whether now owned
or hereafter acquired by Mortgagor.

TO HAVE AND TO HOLD the Mortgagzd Property unto Mortgagee, ils successors
and assigns forever, and Mortgagor does hereby bipa ditself, ils successors and assigns, to
WARRANT AND FOREVER DEFEND the title to the Mertgaged Property, subject only fo
the Permitted Encumbrances, to Mortgagee against every nerson whomsoever may lawfully
claim the same or any part thereof;

PROVIDED, HOWEVER, that if the Debt shall have been paid-and performed in full,
then, in such case, the liens, security interests, estates and rights granter-ty this Mortgage
shall be satisfied and the estate, right, title and interest of Mortgagec.in he Mortgaged
Property shall cease, and upon payment to Mortgagee of all costs and expenses-incurred for the
preparation of the release hereinafter referenced and all recording costs if allowes by law,
Mortgagee shall promptly satisfy and release this Mortgage of record and the lien hereof by
proper instrument.

For the purpose of further securing the Debt for so long as the Debt or any part thereof
remains incomplete or unpaid, Mortgagor covenants and agrees as follows:
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ARTICLE 1.
TAXES AND UTILITIES

1.1 Payment of Taxes. Mortgagor shall pay or cause to be paid, except to
the extent provision is actually made therefor pursuant to Section 1.2 below, all taxes and
assessments which are or may become a lien on any portion of, or interest in, the Mortgaged
Property or which are assessed against or imposed upon any portion of, or inlerest in the
Mortgaged Property. Mortgagor shall furnish Mortgagee with receipts (or it receipts are not
immediately available, with copies of canceled checks evidencing payment with receipts to
follow promptly after they become available) showing payment of such taxes and assessments
at least fificen (15) days prior to the applicable delinquency date therefor. Notwithstanding the
foregoing, Mortgagor may, in good faith, by appropriate proceedings and upon notice to
Mortgagee, cuutzsi the validity, applicability or amount of any asserted tax or assessment so
lang as (a) such contest is diligently pursued, (b) Mortgagee determines, in its subjective
opinion, that such ccatest suspends the obligation to pay the tax and that nonpayment of such
tax or assessment will.not result in the sale, loss, forfeiture or diminution of the Mortgaged
Property or any part thereof of sy interest of Mortgagee therein, and (¢) prior to the earlier of
the commencement of such contest ar the delinquency date of the asserted tax or assessment,
Mortgagor deposits in the Impound- Account an amount determined by Morigagee to be
adequate to cover the payment of such iz or assessment and an additional sum sufficient in the
sole judgment of Mortgagee to cover poss Uie interest, costs and penalties; provided, however,
that taxes, assessments, interest, costs and penaliies owing shall be paid by Mortgagor prior to
the date any writ or order is issued under which the Mortgaged Property may be sold, lost or
forfeited.

1.2 Tax and Insurance Impound Accturnit- (a) Mortgagor shall establish and
maintain at all times while this Mortgage continues in eftect an impound account (the
“Impound Account”) with Mortgagee for payment of real estaie taxes and assessments and
insurance on the Mortgaged Property and as additional security forithe Debt.  Simultaneously
with the execution hereof, Mortgagor shall deposit in the Impound” Account an amount
reasonably determined by Mortgagee. Commencing on the first Paymen: Date under the Note
and continuing thereafter on each subsequent Payment Date, Mortgigor shall pay to
Mortgagee, concurrently with and in addition to the monthly payment due underine Note and
until the Debt is fully paid and performed, deposits in an amount equal 1o one-twelith (1/12) of
the amount of the annual real estate taxes and assessments that will next becom? aue and
payable on the Mortgaged Property, plus one-twelfth (1/12) of the amount of the annual
premiums that will next become due and payable on insurance policies which Mortgagor is
required to maintain hereunder, each as estimated and determined by Mortgagee. So long as
no Event of Default has occurred which has not been waived, and no event has occurred or
failed to occur which with the passage of time, the giving of notice, or both would constitute
an Event of Default (a “Default™, all sums in the Impound Account shall be held by
Mortgagee in the Impound Account to pay said taxes, assessments and insurance premiiums
before the same become delinquent. Mortgagor shall be responsible for ensuring the receipt by
Mortgagee, at least thirty (30) days prior to the respective due date for payment thereof, of all
bills, invoices and statements for all taxes, assessments and insurance premiums to be paid

-5-
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from the Impound Account, and so long as no Event of Default has occurred and not been
waived, Mortgagee shall pay the governmental authority or other party entitled thereto directly
to the extent funds are available for such purpose in the Impound Account. No interest on
funds contained in the Impound Account, if any, shall be paid by Mortgagee to Morigagor.

{(b) Notwithstanding anything to the contrary contained in this Section 1.2,
Mortgagee agrees 1o waive the requirement that Mortgagor make deposits to the Impound
Account with respect to insurance payments for so long as Mortgagor maintains insurance
policies with respect to the Mortgaged Property that are financed through a third party,
provided that (i} such insurance shall comply with all the reguirements of this Merigage and
shall provide that (A) Morlgagee shall receive written notice of any default by Mortgagor
under such poiiny or any proposed cancellation thereof and (B) Mortgagee shall have a period
of thirty (30) dzys from receipt of such netice within which to cure such default or cancellation
(or fifteen (15) days from such notice within which to cure a default or cancellation due to
nonpayment of premiuiv), and said policy cannot be canceled unless Mortgagee fails to effect
such cure within said” thirty (30) or fifteen (15) day period, as applicable, and (ii) the
Mortgagor named herein 1c-be owner of the Mortgaged Property. In the event Morigagee
receives written notice of a /default and/or cancellation under such insurance policy,
(x) Mortgagor shall immediately deposit an amount equal to the annual premjum for such
insurance policy in an aceount contreiled by Mortgagee at a financial institution acceptable to
Mortgagee, provided, however, that it 'such amount s not so deposiled, Mortgagee may
immediately require Mortgagor to enter int¢ a Disbursement Agreement which shall terminate
after one vear provided that (I) no Event of Defaalt shail have occurred during such year and
(1) Mortgagee is not then entitled to require a Dishursement Agreement under Section 12.6(b)
below, and (y) the waiver contained in the previous ecmtence shall be null and void for the
remaining term of this Mortgage.

1.3 Payment of Utilities, Assessments, Chaines, Eie. Mortgagor shall pay
when due all utility charges which are incurred by Mortgagor or -wbich may become a charge
or lien against any portion of the Morigaged Property for gas, electricity, water and sewer
services {urnished to the Premises and/or the Improvements und ail- other assessments or
charges of a similar nature, or assessments payable pursuant to any resirictive covenants,
whether public or private, affecting the Premises and/or the Improvements ot any portion
thereof, whether or not such assessments or charges are or may become liens thercor

1.4 Additional Taxes. In the event of the enactment after the date hereof of
any law imposing upon Mortgagec the payment of the whole or any part of the taxes or
nssessments or charges or liens herein required to be paid by Mortgagor, or changing in any
way the laws relating to the taxation of mortgages or security agreements or the interest of the
mortgagee or secured party in the properly covered thereby, or the manner of collection of
such taxes, so as to adversely affect this Mortgage or the Debt or Morigagee, then, and in any
such event, Mortgagor, vpon demand by Mortgagee, shall pay such taxes, assessments,
charges or liens, or reimburse Mortgagee therefor; provided, hawever, that if in the opinion of
counsel for Morigagee (a) it might be unlawful to require Mortgagor ro make such payment, or
(b) the making of such payment might result in the imposition of interest beyond the maximum

-6-
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amount permitted by law, then and in either such event, Morigagee may elect, by notice in
writing given to Mortgagor, to declare all of the Debt o be and become due and payable in full
ninety (90) days from the giving of such notice, and, in connection with the payment of such
Debt, no prepayment premium or fee shall be due.

ARTICLE 1.
INSURANCE

2.1 Insurance. Mortgagor shall, at Morigagor's expense, maintain in force
and effect on the Mortgaged Property at ail times while this Mortgage continues in effect the
following ineurance:

(a) Insurance against loss or damage to the Mortgaged Property by
fire, windstorm, 1ighining, tornado and hail and against loss and damage by such other,
additional risks as mav'be now or hereafter embraced by an “all-risk” form of insurance
policy. The amount of sicn insurance shall be not less than one hundred percent (100%) of the
full replacement cost {insucakle-value) of the lmprovements (as reasonably determined by
Mortgagee), without reduction for-dapreciation and with an Agreed Value Endorsement. The
determination of the replacement .cost amount shall be adjusted annually to comply with the
requirements of the insurer issuing suclicoverage or, at Mortgagee's election, by reference to
such indices, appraisals or information as Mortgagee determines in its reasonable discretion in
order to reflect increased value due to inflaticn. \In addition, each policy shall contain inflation
guard coverage. Full replacement cost, as uwsed herein, means, with respect to the
Improvements, the cost of replacing the Improvements without regard to deduction for
depreciation, exclusive of the cost of excavations, foviations and footings below the lowest
basement floor, Mortgagor shall also maintain insurancs sgainst loss or damage to furniture,
furnishings, fixtures, equipment and other items (whether nersonalty or fixtures) included in
the Mortgaged Property and owned by Mortgagor from time to.4me 1o the extent applicable.

(1) Commercial General Liability Insurdice” against claims for
personal injury, bodily injury, death and property damage occurring on, in or about the
Premises or the Improvements in amounts not less than $1,000,000 per occurrence and
$2,000,000 in the aggregate plus umbrella coverage in an amount not less thaw $2,000,000.
Mortgagee hereby retains the right to periodically review the amount of said liatiticy insurance
and to require an increase in the amount of said liability insurance should Mortgapgée. Jeem an
increase to be reasonably prudent under then existing circumstances.

(¢} Boiler and machinery insurance (including explosion coverage), if
steam boilers or other pressure-fired vessels are in operation at the Premises. Minimum
liability coverage per accident must equal the greater of the replacement cost (insurable value)
of the Improvements housing such boiler or pressure-fired machinery or $2,000,000. If one or
more HVAC units is in operation at the Premises, “Systems Breakdowns” coverage shail be
required, as determined by Mortgagee, Minimum liability coverage per accident must equal
the replacement value of such unil(s).
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(d) If the Improvements or any part thercof is situated in an area
designated by the Federal Emergency Management Agency ("FEMA”) as a special flood
hazard area (Zone A or Zone V), flood insurance in an amount equal to the lesser of: (a} the
mintmum amount required, under the terms of coverage, to compensate for any damage or loss
on a replacement basis (or the unpaid balance of the Debt if replacement cost coverage is not
available for the type of building insured), or (b) the maximum insurance avaiiable under the
appropriate National Flood Insurance Administration program. The maximum deductible shall
be $100,000 per building or a higher minimum amount as required by FEMA or other
applicable law.

(¢) During the period of any construction, renovation or alteration of
the existing Improvements which exceeds the lesser of 10% of the principat amount of the Note
or $500,000, at-Morigagee’s request, a completed value, “All Risk™ Builder’s Risk form or
*Course of Constraction” insurance policy in non-reporting form, in an amount approved by
Mortgagee, may be required. During the period of any construction of any addition to the
existing Improvements; a completed valug, “All Risk” Builder’s Risk form or “Course of
Construction” insurance poticy’in non-reporting form, in an amount approved by Mortgagee,
shall be required.

(D Worker's” Compensation and Employer's Liability Insurance
covering all appropriate persons.

(g) Business income (lozs of rents) insurance in amounts sufficient to
compensate Mortgagor for all Rents and Profits aud other income during a period of not less
than eighteen (18) months if the Improvements on the Martgaged Property are any of a hotel,
moiel ot office building and twetve (12) months for ali pther property types. The amount of
coverage shall be adjusted annually to reflect the Rents and Frofits or income payable during
the succeeding twelve (12) month period.

(h)  Such other insurance on the Morigaged Property or on any
replacements or substitutions thereof or additions thereto as may fiom time to time be
reasonably required by Mortgagee against other insurable hazards or casvaitizs which at the
time are commonly insured against in the case of property similarly situated Siciuding, without
limitation, sinkhole, mine subsidence, carthquake and environmental insuranve, <ue regard
being given to the height and type of improvements, their construction, location, jse and
accupancy.

All such insurance shait (i) be with insurers fully licensed and authorized to do
business in the state within which the Premises is located and which have and maintain a rating
of at least A from Standard & Poors, or equivalent, (i} contain the complete address of the
Premises (or a complete legal description), (iii) be for terms of at least one year, with premium
paid in advance (provided that the current one year term may have commenced prior to the
date hereof), and (iv) be subject to the approval of Mortgagee as to insurance companies,
amounts, content, forms of policies and expiration dates, and (v) include a standard, non-
contributory, mortgagee clause naming EXACTLY:
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TRANSATLANTIC CAPITAL COMPANY, L.L.C.
its successors and assigns,

31 West 52nd Street; 12th Floar

New York, New York 10019

Attention: Mr, James Howard

(a) as an additional named insured under all liability insurance policies, (b) as the first
mortgagee and loss payee on all property insurance policies and (¢) as the loss pavee on all loss
of rents or 10ss of business income insurance policies.

Metgagor shall deliver to Mortgagee certificates and policies evidencing the insurance
required to b¢ maintained hereunder at least thirty (30) days before any such insurance shali
expire, Mortgage: further agrees that each such insurance policy: (i) shall provide for at least
thirty (30) days” porer)written notice to Mortgagee prior to any policy reduction or canceilation
for any reason other 4nzi non-payment of premium and at least ten (10) days' prior written
notice to Mortgagee pricr 1o any cancelfation due to non-payment of premium; (ii) shall
contain an endorsement or pgreement by the insurer that any loss shall be payable to
Mortgagee in accordance with'the-terms of such policy notwithstanding any act or negligence
of Mortgagor or any other person which might otherwise result in forfeiture of such insurance;
(iii) shall waive all rights of subrogaion-ngainst Mortgagee; (iv) in the event that the Premises
or the Improvements constitutes a legal ncn-conforming use under applicable building, zoning
or fand use laws or ordinances, shall include an ordinance and law coverage endorsement
which will contain Coverage A: “Loss Due (o Gpgration of Law” (with a minimum liability
limit equal to Replacement Cost With Agreed Vaiie Endorsement), Coverage B: “Demolition
Cost" and Coverage C: “Increased Cost of Constructicn” coverages, which Coverage B and
Coverage C shall have a combined limit of at least $1,000,000 and a deductible of not more
than $25,000; (v) unless otherwise specified above, shall diave a maximum deductible of
$10,000; (vi) shall contain a replacement cost endorsement 2pd. either an agreed amount
endorsement (to avoid the operation of any co-insurance provigiuns) or a waiver of any
co-insurance provisions, all subject to Mortgagee's approval; and (vii) may be in the form of a
blanket policy provided that, Mortgagor hereby acknowledges and agrees that upon (A) any
failure to pay any portion of the premium for such blanket policy which is ot zllocable to the
Mortgaged Property or (B) the occurrence of any other action not relating to-the Mortgaged
Property which would otherwise permit the issuer thereof to cancel the coverage ihereof, the
Mortgaged Property shall immediately be insured as if by a scparate, single-propesty’ policy
and the blanket policy must properly identify and, immediately upon the occurrence of any
event described in the foregoing clauses (A) and (B), fully protect the Mortgaged Property as if
a separate policy were issued for 100% of Replacement Cost at the time of loss and otherwise
meet all of Mortgagee's applicable insurance requirements set forth in this Section 2.1. The
delivery to Mortgagee of the insurance policies or the certificates of insurance as provided
above shall constitute an assignment of all proceeds payable under such insurance policies
relating to the Mortgaged Property by Mortgagor to Mortgagee as further security for the
Debt. In the event of foreclosure of this Mortgage, or other transfer of title to the Mortgaged
Property in extinguishment in whole or in part of the Debt, all right, title and interest of
Morttgagor in and to all proceeds payable under such policies then in force concerning the
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Mortgaged Property shall thereupon vest in the purchaser at such foreclosure, or in Mortgagee
or other transferee in the event of such other transfer of title. Approval of any insurance by
Mortgagee shall not be a representation of the solvency of any insurer or the sufficiency of any
amount of insurance. [n the event Mortgagor fails to provide, maintain, keep in force or
deliver and furnish to Mortgagee the policies of insurance required by this Mortgage or
evidence of their replacement or renewal as required herein, Mortgagee may, but shall not be
obligated to, procure such insurance and Mortgagor shall pay all amounts advanced by
Mortgagee therefor, together with interest thereon at the Default Interest Rate from and after
the date advanced by Mortgagee until actuatly repaid by Martgagor, promptly upon demand by
Mortgagee. . Mortgagee shall not be responsible for nor incur any liability for the failure of the
insurer t¢” pesform, even though Mortgagee has caused the insurance to be placed with the
insurer aftes Failure of Mortgagor to furnish such insurance. Mortgagor shall not obtain
insurance for tiis TMortgaged Property in addition to that required by Mortgagee without the
prior written conseqi.of Mortgagee, which consent will not be unreasonably withheld provided
that (i) Mortgagee is #» named insured on such insurance, (i) Morigagee receives compiete
copies of all policies evidencing such insurance, and (iii) such insurance complies with all of
the appticable requirements ‘et furth herein.

ARTICLE 1L
CASUALTY AND CONDEMNATION

3.1  Casualty and Conderination. (a) Mortgagor shall give Morigagee
prompt writien notice of the occurrence of ary casualty affecting, or the institution of any
proceedings for eminent domain or for the condemiation of, the Mortgaged Property or any
portion thereof. All insurance proceeds on the Mortgazed Property, and all causes of action,
claims, compensation, awards and recoveries for any darage, condemnation or taking of ail or
any part of the Mortgaged Property or for any diminution i va.e of the Mortgaged Property,
are hereby assigned to and shall be paid to Mortgagee. Mortgagee may participate in any suits
or proceedings relating to any such proceeds, causes of action, clais, compensation, awards
or recoveries, and Mortgagee is hereby authorized, in its own name or-in Mortgagor’s name,
to adjust any loss covered by insurance or any condemnation claim or causz.of action, and to
settle or compromise any claim or cause of action in connection therewith, andMortgagor shall
from time to time deliver to Marigagee any instruments required to permit such participation;
provided, however, that, so long as no Default or Event of Default shall have occuriad and not
been waived, Mortgagee shall not have the right to participate in the adjustment cf any loss
which is not in excess of the lesser of (i) five percent (5%) of the then outstanding principal
balance of the Note and (ii) $100,000. Mortgagee shall apply any sums received by it under
this Section first to the payment of all of its costs and expenses (including, but not limited to,
reasonable legal fees and disbursements) incurred in obtaining those sums, and then, as
follows:

In the event that less than fifty percent (50%) of the Improvements located on
the Premises have been taken or destroyed, then if and so long as:
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(1)  no Default or Event of Default has occurred and is continuing
hereunder or under any of the other Loan Documents and has not been waived, and

(2)  the Mortgaged Property can, in Mortgagee's judgment, with
diligent restoration or repair, be returned to a condition at Jeast equal to the condition
thereof that existed prior (o the casualty or partial taking causing the loss or damage
within the earlier to occur of (i) nine (9) months afier the receipt of insurance proceeds
or condemnation awards by either Mortgagor or Mortgagee, and (i) sixty (60) days
prior to the stated maturity date of the Note, and

(3)  all necessary governmental approvals can be obtained to ailow the
rebutlding and reoccupancy of the Mortgaged Property as described in subsection (2)
above, i

(%) there are sufficient sums available (through insurance proceeds or
condemnation azvards and contributions by Mortgagor, the full amount of which shall,
at Mortgagee's oplion,-have been deposited with Morlgagee) for such restoration or
repair (including, withowt-limitation, for any costs and expenses of Mortgagee to be
incurred in administering.said restoration or repair) and for payment of principal and
interest to become due andpeyable under the Note during such restoration or repair,
and

(5)  the economic feasibility of the Improvements after such
restoration or repair will be such thai income from their operation is reasonably
anticipated to be snfficient to pay operating exnenses of the Morigaged Property and
debt service on the Debt in full with the same‘coverage ratio considered by Morgagee
in its determination to make the loan secured hereby “and

(6)  in the event that the insurance proceeds or condemnation awards
received as a result of such casualty or partial taking excced the lesser of (i) five
percent {5%) of the then outstanding principal balance of theTote and (ii) $150,000,
Mortgagor shall have delivered to Mortgagee, at Mortgagor’s sole Cost and expense, an
appraisal report from an appraiser satisfactory to Mortgagee in formi and substance
satisfactory to Mortgagee appraising the value of the Mortgaged Properiy-as proposed
to be restored or repaired to be not less than the appraised value of the Mortgaged
Property considered by Mortgagee in its determination to make the loan secured
hereby, and

(7)  Mortgagor so elects by written notice delivered fo Morigagee
within five (5) days after settiement of the aforesaid insurance or condemnation claim,

then, Mortgagee shall, solely for the purposes of such restoration or repair, advance so much
of the remainder of such sums as may be required for such restoration or repair, and any funds
deposited by Mortgagor therefor, to Mortgagor in the manner and upon such terms and
conditions as would be required by a prudent interim construction lender, including, but not
limited to, the prior approval by Mortgagee of plans and specifications, contractors and form
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of construction contracts and the furnishing to Mortgagee of permits, bonds, lien waivers,
invoices, receipts and affidavits from contractors and subcontractors, in form and substance
samisfactory to Mortgagee in its discretion, with any remainder being applied by Mortgagee for
payment of the Debt in whatever order Mortgagee directs in its absolute discretion.

(b) In ail other cases, namely, in the event that fifty percent (50%) or
more of the Improvements located on the Premises have been taken or destroyed or Mortgagor
does not elect to restore or repair the Mortgaged Property pursuant to claust (a) above or
otherwise fails to meet the requirements of clause () above, then, in any of such events,
Mortgagee may elect, in Mortgagee's absolute discretion and without regard to the adequacy of
Mortgagee’s szeurity, to do either of the following: (i) apply the remainder of such sums
received pursuani to this Section (o the payment of the Debt in whatever order Mortgagee
directs in its absonag discretion (provided that any portion of such sums applied in reduction of
the outstanding principz: amount of the Debt shall be applied first to reduce the Allocated Loan
Amount), with any remainder being paid to Mortgagor; in which event, (A} Mortgagor shall
not be required to repair o restore the Mortgaged Property as set forth above, provided that
Mortgagor shall take, at its own zZxpense, such steps as may be reasonably required to put and
maintain the Improvements in a‘cafo and secure condition; (B) Mortgagor may, at its own
expense, make such alterations and repairs to the Improvements as Merigagor may desire to
restore the Improvements to a functioning multifamily residential property, in compliance with
all applicable laws; (C) Mortgagee shall wa've any defaults hereunder based on the physical
condition of the Improvements unless and untii Mcrtgager shall restore the same as set forth in
the foregoing clause (B); (D) Mortgagor's obligauon.to make deposits into the Replacement
Reserve under Section 5.2 shail be (1) suspended for sz long as the Maortgaged Property is
vacant and (1J) recalculated in Mortgagee's discretion to-reflect any decrease in Rents and
Profits caused by such casually or condemnation; (E) Mortzager may obtain a release of the
Mortgaged Property from the tien of this Mortgage pursuantin-Section 12.7(a) and (F) the
amount of the Monthly Payment shall be recalculated by Mortgagesz 1o reflect the amortization
of the remaining Allocated Loan Amount, through constant payments, as determined by
Mortgagee on each Payment Date from the date of application of such sums by Mortpagee
through the Mawrity Date, or (ii) notwithstanding that Mortgager may Lave elected not to
restore or repair the Mortgaged Property pursuant to the provisions of Section 3 4(2)(7) above,
require Mortgagor to restore or repair the Morigaged Property in the manner and upon such
terms and conditions as would be required by a prudent interim construction lender, including,
but not limited to, the deposit by Mortgagor with Mortgagee, within thirty (30) days after
demand therefor, of any defliciency reasonably determined by Mortgagee to be necessary in
order to assure the availability of sufficient funds to pay for such resioration or repair,
including Mortgagee's costs and expenses to be incurred in connection therewith, the prior
approval by Mortgagee of plans and specifications, contractors and form of construction
contracts and the furnishing to Mortgagee of permits, bonds, lien waivers, invoices, receipts
and affidavits from contractors and subcontractors, in form and substance satisfactory to
Mortgagee in its discretion, and apply the remainder of such sums toward such restoration and
repair, with any balance thereafter remaining being applied by Morigagee for payment of the
Debt in whatever order Mortgagee directs in its absolute discretion.
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(c)  Any reduction in the Debt resulting from Mortgagee’s application
of any sums received by it hereunder shall take effect only when Mortgagee actually receives
such sums and elects to apply such sums 1o the Debt and, in any event, the unpaid portion of
the Debt shall remain in full force and effect and Mortgagor shall not be excused in the
payment thereof, Partial payments received by Morigagee, as described in the preceding
sentence, shall be applied first (o the final payment due under the Note and thereafter to
installments due under the Note in the inverse order of their due date. If Mortgagor elects or
Mortgagee directs Mortgagor o restore or repair the Mortgaged Property after the occurrence
of a casualty or partial taking of the Morigaged Property as provided above, Mortgagor shall
promptly 2nd diligently, at Mortgagor's sole cost and expense and regardless of whether the
insurance proceeds or condemnation award, as appropriate, shali be sufficient for the purpose,
restore, repaiv, replace and rebuild the Mortgaged Property as nearly as possible to its value,
condition and chiaracter immediately prior to such casualty or partial taking in accordance with
the foregoing provisions and Mortgagor shall pay to Mortgagee all costs and expenses of
Mortgagee incurred inadministering said rebuilding, restoration or repair. Mortgagor agrees
to execute and deliver from-time to time such further instruments as may be requested by
Mortgagee to confirm the assizament to Morigagee of any award, damage, insurance proceeds,
payment or other compensation, Mortgagee is hereby irrevocably constituted and appointed
the attorney-in-fact of Mortgagor, with full power of substitution, subject to the terms of this
Section, to settle for, collect and rece.ve any such awards, damages, insurance proceeds,
payments or other compensation from the parties or authorities making the same, to appear in
and prosecute any proceedings therefor and (o give receipts and acquittances therefor.

ARTICLE Y.
ENVIRONMENTAL MA” TERS

4,1 Hazardous Waste and Other Substance:.

()  Mortgagor hereby represents and warranta to Mortgagec that, as of
the date hereof, except as may be set forth in the Section entitled Executive Summary
(Summary of Findings and Recommendations and Conclusions) (the “KepeirtSection”) of the
Engineering Evaluation of Property Condition and Phase 1 Environmental Asscssioent prepared
by Edward H. Kaljian Associates, Inc. daied as set forth with respect to”Mortgagor on
Schedule € annexed hereto (the “Property Report™): (i) to the best of Morigagor's-knowledge,
information and belief, none of Mortgagor nor the Mortgaged Property nor any Tenant at the
Premises nor the operations conducted thereon has at any time been or presently is in direct or
indirect violation of or otherwise exposed to any liability under any local, state or federal law,
rule or regulation or common law duty pertaining to human health, natural resources or the
environment (collectively, “"Environmental Laws”), including, without limitation, the
Comprehensive Environmental Response, Compensation and Liability Act of 1980 (42 U.S.C.
§ 9601 et seq.) (*CERCLA"), the Resource Conservation and Recovery Act of 1976 (42
U.S.C. § 690! et seq.), the Federal Water Pollwtion Control Act (33 U.S.C. § 1251 gt seq.),
the Clean Air Act (42 U.S.C. § 7401 et seq.), the Emergency Planning and Community-Right-
te-Know Act (42 U.S.C. § 11001 et seq.), the Endangered Species Act (16 U.S.C. § 1531 et
seq.), the Toxic Substances Control Act (15 U,S.C. § 2601 et seq.), the Occupational Safety
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and Health Act (29 U.S.C. § 651 et seq.) and the Hazardous Materials Transportation Act (49
U.S.C. § 1801 et seq.), regulations promulgated pursuant to said laws, all as amended from
time to time; (ii) no hazardous, toxic or harmful substances, wastes, materials, pollutants or
contaminants (including, without limitation, asbestos or asbestos-containing materials, lead
based paint, polychlorinated biphenyls, peiroleum or petroleum products or byproducts,
flammable explosives, radioactive materials, infectious substances or raw materials which
include hazardous constituents) or any other substances or materials which are included under
or regulated by Environmental Laws (collectively, “Hazardous Substances™) are located on, in
or under or have been handied, generated, stored, processed or disposed of on or released or
discharged £rom the Mortgaged Property (including underground contamination), except for
those substainces used by Mortgagor or any Tenant in the ordinary course of their respective
businesses ard Jin compliance with all Environmental Laws and where such could not
reasonably be <xrected to give rise 1o liability under Environmental Laws (“Permitted
Materials”); (iii) tae Mortgaged Property is not subject to any private or governmental lien
arising under Environraeatal Laws; (iv) there is no pending, nor, to Mortgagor's knowledge,
information or bhelief, threatened litigation arising under Environmental Laws affecting
Mortgagor or the Mortgaged froperty; there are no and have been no existing or closed
underground storage tanks or otler underground storage receptacles for Hazardous Substances
or landfills or dumps on the Morigazed Property; (v) Mortgagor has received no notice of, and
to the best of Mortgagor’s knowledge and belief, there exists no investigation, action,
proceeding or claim by any agency, authority. or unit of government or by any third party
which could result in any liability, penalty, satction or judgment under any Environmental
Laws with respect to any coadition, use or operation of the Mortgaged Property, nor does
Mortgagor know of any basis for such an investigauss, action, proceeding or claim; and (vi)
Mortgagor has received no notice of and, to the best.of Mortgagor’s knowledge and belief,
there has been no claim by any party that any use, operation.or condition of the Mortgaged
Property has caused any nuisance or any other lability o adverse condition on any other
property, nor does Mortgagor know of any basis for such an investigation, action, proceeding
or claim.

(h) Mortgagor has not received nor to the vest-of Mortgagor’s
knowledge, information and belief’ has there been issued, any notice, noiificgtion, demand,
request for information, citation, summons, or order in any way relating to any.aciual, alleged
or potentia! violation or liability arising under Environmental Laws.

(¢)  Neither the Morigaged Property, nor (o the best of Mortgagor's
knowledge, information and belief, any property to which Mortgagor has, in conneclion with
the maintenance or operation of the Mortgaged Property, directly or indirectly transported or
arranged for the transportation of any Hazardous Substances is listed or, 1o the best of
Mortgagor's knowledge, information and belief, proposed for listing on the National Priorities
List promulgated pursuant 1o CERCLA, on CERCLIS (as defined in CERCLA) or on any
similar federal or state list of sites requiring environmental investigation or clean-up,

(d) Mortgagor shall comply with all applicable Environmental Laws.
Mortgagor shall keep or cause the Mortgaged Property 1o be kept free from Hazardous
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Substances (except Permitted Materials and Hazardous Substances identified in the Report
Section and treated by Morigagor in accordance with all applicable Environmental Laws and
the other provisions of this Mortgage).

(e) Mortgagor shall promptly notify Mortgagee of (i) the actual or
potential existence of any Hazardous Substances on the Mortgaged Property other than
Permitted Materials, (ii) any direct or indirect violation of, or other exposure o }iability under,
any Environmental Laws, (iii) any lien, action or notice affecting the Mortgaged Property ov
Mortgagor resulting from any violation or alleged violation of or liability or alleged Lability
under any Environmental Laws arising from any condition or activity on the Mortgaged
Property iv, the institution of any investigation, inquiry or proceeding concerning Mortgagor
or the Mowigazad Property pursvant to any Environmental Laws or otherwise relating to
Hazardous Suustaves, or (v) the discovery of any occurrence, condition or state of facts which
would render anyeepresentation or warranty contained in this Mortgage incorrect in any
respect if made at the time of such discovery. Immediately upon receipt of same, Mortgagor,
shall deliver to Mortgagee conies of any and all requests for information, complaints, citations,
summonses, orders, notices ieposts or other communications, documents or instruments in
any way relating to any actualy alleged or potential violation or liability of any nature
whatscever arising under Environmental Laws and relating to the Mortgaged Property or to
Mortgagor. Mortgagor shall remedy o nanse to be remedied in a timely manner (and in any
event within the time period permitted Uy applicable Environmental Laws) any violation of
Environmental Laws or any condition that could give rise to liability under Environmental
Laws. Without limiting the foregoing, Mortgagor shall, promptly and regardless of the source
of the contamination or threat 1o the environment ¢r linman health, at its own expense, take all
actions as shatl be necessary or prudent, for the cléei-up of any and all portions of the
Mortgaged Property or other atfected property, including,-without limitation, all investigative,
monitoring, removal, containment and remcdial actions it accordance with all applicable
Environmental Laws (and in all events in a manner satisfactory 4o Mortgagee) and shall further
pay or cause to be paid, at no expense to Mortgagee, all cléan-up, administrative and
enforcement costs of applicable governmenial agencies which may' be-asserted against the
Mortgaged Property. In the event Morigagor fails to do so, Mortgagee may;-but shall not be
obligated (o, cause the Mortgaged Property or other affecied property to he/rreed from any
Hazardous Substances or otherwise brought into conformance with Enviromipcntal Laws.
Mortgagor hereby grants to Mortgagee and its agents and employees access to the-Martgaged
Property and a license to remave any items deemed by Mortgagee to be Hazardous Substances
and to do all things Mortpagee shall deem necessary to bring the Mortgaged Property into
conformance with Environmental Laws,

()  Mortgagor covenants and agrees, at Mortgagor's sole cost and
expense, to indemnify, defend (at trial and appellate levels, and with attorneys, consultants and
experts acceplable to Mortgagee), and hold Mortgagee harmless from and against any and all
liens, damages (including without limitation, punitive or exemplary damages), losses, liabilities
(inciuding, without limitation, strict liability), obligations, settlement payments, penaltics,
fines, assessments, citations, directives, claims, litigation, demands, defenses, judgments,
suits, proceedings, costs, disbursements or expenses of any kind or of any nature whatsoever
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(including, without limitation, reasonable attorneys', consultants’ and experts’ fees and
disbursements actually incurred in investigating, defending, settling or prosecuting any claim,
litigation or proceeding) which may at any time be imposed upon, incurred by or asserted or
awarded against Mortgagee or the Mortgaged Property, and arising directly or indirectly from
or out of: (i) any violation or alleged violation of, or liability or alleged liability under, any
Environmental Law; (ii} the presence, release or threat of release of or exposure to any
Hazardous Substances on, in, under or affecting all or any portion of the Mortgaged Property
or any surrounding areas, regardless of whether or not caused by or within the contro! of
Mortgagor: (iil) any transport, treatment, recycling, storage, disposal or arrangement therefor
of Hazardous Substances whether on the Mortgaged Property, originating from the Mortgaged
Property,”or’ otherwise associated with Mortgagor or any operations conducted on the
Mortgaged Treperty at any time; (iv) the failure by Morigagor to comply fuily with the terms
and conditions 0/ this Section 4.1; (v) the breach of any representation or warranty contained
in this Section 4.1 (vi) the enforcement of this Section 4.1. The indemnity set forth in this
Section 4.1 shall also4nclude any diminution in the value of the security afforded by the
Mortgaged Property or-any future reduction in the sales price of the Mortgaged Property by
reason of any matter set forth isthis Section 4.1. Mortgagee’s rights under this Section shall
survive payment in full of the Déot,and shall be in addition to all other rights of Mortgagee
under this Mortgage, the Note ant-ihe other Loan Documents.

(g) Upon Mortgngce's request, at any time afier the occurrence of an
Event of Defauit which is continuing and nas not been waived or at such other time as
Mortgagee has reasonabie grounds to believe Ahat Hazardous Substances are or have been
released, stored or disposed of on the Mortgaged Property, or on property affecting the
Mortgaged Property, or that the Mortgaged Property gy be in violation of the Environmental
Laws, Mortgagor shall perform or cause to be pericemed, at Mortgagor’s sole cost and
expense and in scope, form and substance satisfaclory (o Mortgagee, an inspection or audit of
the Mortgaged Property prepared by a hydrogeologist or ¢rvironmental engineer or other
appropriate consultant approved by Mortgagee indicating the presence.or absence of Hazardous
Substances on the Mortgaged Property, the compliance or nor-coripliance status of the
Mortgaged Property and the operations conducted thereon with applicable Environmental
Laws, or an inspection or audit of the Mortgaged Property prepared by ar. engineering or
consulting firm approved by Mortgagee indicating the presence or absence ol Fiible asbestos
or substances containing asbestos or lead or substances containing lead or ledad tased paint
(“Lead Based Paint") on the Mortgaged Property. If Mortgagor fails to provide rcports of
such inspection or audit within thirty (30) days after such request, Mortgagee may order the
same at Mortgagor's expense, and Mortgagor hereby grants to Morigagee and its employees
and agents access to the Mortgaged Property and an irrevocable license to undertake such
inspection or audit.

(h) Reference is made to that certain Environmental Indemnity
Agreement of even date herewith by the Borrowers and Stephen E. Solms in favor of
Mortgagee (the “Environmental Indemnity Agreement”). The provisions of this Mortgage and
the Environmental Indemnity Agreement shail be read together to maximize the coverage with
respect to the subject matter thercof, as determined by Mortgagee.
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()  Mortgagor covenants and agrees to institue, within thirty (30) days
after the later of (i) the date hereof and (ii) the initial discovery of asbestos-conlaining
materials (*ACM's") at the Mortgaged Property, an operations and maintenance program (the
“Maintenance Program”) designed by an environmental consultant, satisfactory to Mortgagee,
with respect to ACM's, consistent with “Guidelines for Controlling Asbestos-Containing
Materials in Buiidings” (USEPA, 1985} and other relevant guidelines, and such Maintenance
Program will hereafter continuousty remain in effect until the Debt secured hereby is repaid in
full, In furtherance of the foregoing, Mortgagor shall inspect and maintain all ACM's on a
regular basis and ensure that all ACM’s shall be maintained in a condition that prevents
exposure of occupants to ACM's at all times, Without limiting the generality of the preceding
sentence, ~Mcrtgagee may require (i) periodic notices or reports to Mortgagee in form,
substance ard ai such intervals as Morigagee may specify, (i) an amendment to such
operations and wosintenance program to address changing circumstances, laws or other matters,
(iii) at Mortgagor s sole expense, supplemental examination of the Mortgaged Property by
consultants specified by Mortgagee, and (iv) variation of the operations and maintenance
program in response to.rh:ic reports provided by any such consultants,
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() It /prierto the date hereof, it was determined that the Mortgaged
Property contains Lead Based Paint, Mortgagor had prepared an assessiment report describing
the location and condition of the Lead Based Paint (a “Lead Based Paint Report™). If, at any
time hereafter, Lead Based Paint is suseccted of being present on the Mortgaged Property,
Mortgagor agrees, at its sole cost and expenssand within twenty (20) days therealter, to cause
to be prepared a Lead Based Paint Report prepared by an expert, and in form, scope and
substance, acceptable to Mortgagee,

(k) Mortgagor agrees that if it Yias been, or if at any time hereafter it
is, determined that the Mortgaged Property contains Lesd Bascd Paint, on or before thirty (30)
days following (i) the date hereof, if such determination was-mpde prior to the date hereof or
(i) such determination, if such determination is hereafter made, as. applicable, Mortgagor
shall, at its sole cost and expenses, develop and implement, and“thereafter diligently and
continuously carry out (or cause to be developed and implemented and thereafter diligently and
continually to be carried out), an operations, abatement and maintenance plan for the Lead
Based Paint on the Mortgaged Property, which plan shall be prepared by an-cxpert. and be in
form. scope and substance, acceptable to Mortgagee (together with any Lead Rused Paint
Report, the “O&M Plan™). If an O&M Plan has been prepared prior to the daie hereof,
Mortgagor agrees 1o diligently and continually carty out (or cause lo be carried out) the
provisions thereof. Compliance with the O&M Plan shall require or be deemed to require,
without limitation, the proper preparation and maintenance of all records, papers and forms
required under the Environmental Laws.
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ARTICLE V.
RESERVES
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5.1 Intentionally Deleted.
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5.2  Replacement Reserve. As additional security for the Debt, Mortgagor
shall establish and maintain at all times while this Mortgage continues in effect a capital
improvement reserve (the “Replacement Reserve”) with Mortgagee for payment of costs and
expenses incurred by Mortgagor in connection with the performance of work which would
normatly be treated as a capital improvement under generally accepted accounting principles
(collectively) the “Replacements”). Commencing on the first Payment Date under the Note
and continuinz. on each Payment Date thereafter until the Debt is fully paid and performed,
Mortgagor shiait-pay to Mortgagee, in addition to the monthly payment due under the Note, a
deposit to the Kepianement Reserve in an amount equal to the monthly Replacement Reserve
Deposit identified with respect to Mortgagor on Schedule C annexed hereto. So long as no
Default or Event of Default has occurred and has not been waived, Mortgagee shall, to the
extent funds are available for such purpose in the Replacement Reserve, disburse to Mortgagor
the amount paid or incurred by NMortgagor in performing Replacements within ten (10) days
following: (a) the receipt by Mortapaee of a written request from Mortgagor for disbursement
from the Replacement Reserve and « eeitification by Mortgagor in a form approved in writing
by Mortgagee that the applicable item of Replacement has been completed; (b) the delivery to
Mortgagee of invoices, receipts or other evidence satisfactory to Mortgagee, verifying the cost
of performing the Replacements; (c) for aiskarsement requests in excess of $15,000, the
delivery to Mortgagee of affidavits, lien waivers‘or other evidence reasonably satisfactory 1o
Mortgagee showing that all parties who might or covid claim statutory or common law liens
and are furnishing or have furnished material or labor co-the Morigaged Property have been
paid all amounts due for labor and materials furnished to"the Mortgaged Property; (d) for
disbursement requests in excess of $25,000, delivery to Morigagee of a certification from an
inspecting architect ot other third party acceptable to Mortgages-describing the completed
Replacements and verifying the completion of the Replacements and The‘value of the completed
Repiacements; and (¢) for disbursement requests in excess of $50,000, delivery to Mortgagee
of a new certificate of occupancy for the portion of the Improvemens covered by such
Replacements, if said new certificate of occupancy is required by law, or 2 cetification by
Mortgagor that no new certificate of occupancy is required. Mortgagee shall riot e required
to make advances from the Replacement Reserve more frequently than once in any ihirty (30)
day period and six (6) times in any calendar year. In making any paymenl from the
Replacement Reserve, Mortgagee shall be entitled to rely on such request from Mortgagor
without any inguiry into the accuracy, validity or contestability of any such amount.
Morigagee may, at Morlgagor’s expense, make or cause to be made during the term of this
Mortgage an annual inspection of the Mortgaged Property to determine the need, as determined
by Mortgagee in its reasonable judgment, for further Replacements of the Morigaged Property,
such inspection to be no more frequent than once in any calendar year unless a Defauit or an
Event of Default shall have occurred and not been waived. In the event that such inspection
reveals that further Replacements of the Mortgaged Property are required, Mortgagee shall
provide Morigagor with a written description of the required Replacements and Mortgagor
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shall complete such Replacements to the reasonable satisfaction of Mortgagee within ninety
(90) days after the receipt of such description from Mortgagee, or such later date as may be
approved by Mortgagee in its sole discretion.

ety L e B
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5.3 Repair_and Remediation Reserve, Prior to the execution of this
Morigage, Mortgagee has caused the Mortgaged Property 10 be inspected and such inspection
has revealed that the Mortgaged Property is in need of certain maintenance, repairs and/or
remedial or corrective work. Contemporaneously with the execution hereof, Mortgagor has
established with the Mortgagee a reserve in the amount identified as such with respect to
Mortgagor on Schedule C annexed hereto (the “Repair and Remediation Reserve”) by
depositing wuzh amount with Mortgagee, Mortgagor shall cause each of the items described in
the Property” Peoort (the “Deferred Maintenance™) 1o be completed, performed, remediated
and corrected -1 the satisfaction of Morigagee and as necessary to bring the Mortgaged
Property into comuliance with all applicable laws, ordinances, rules and regulations on or
before the expiration‘of'six (6) months after the effective date hereof, as such time peried may
be extended by Mortgagee in its sole discretion. So long as no Event of Default has occurred,
all sums in the Repair and Remadiation Reserve shall be held by Mortgagee in the Repair and
Remediation Reserve to pay the <osts and expenses of completing the Deferred Maintenance.
So long as no Event of Default has sceurred, Mortgagee shall, to the extent funds are available
for such purpose in the Repair and Remediation Reserve, disburse to Mortgagor the amount
paid or incurred by Mortgagor in coimnpieting, performing, remediating or correcting the
Deferred Maintenance upon (a) the receipt ty Mortgagee of a written request from Mortgagor
for disbursement from the Repair and Remediatior. Reserve and a certification by Mortgagor in
a form as may be required by Mortgagee that the‘applicable item of Deferred Maintenance has
been completed in accordance with the terms of this-Mertgage, (b) delivery to Mortgagee of
invoices, receipts or other evidence satisfactory to Mortgagee verifying the costs of the
Deferred Maintenance to be reimbursed, (¢) delivery to Mbrigagee of a certification from an
inspecting architect, engineer or other consultant reasonahiy acceptable to Mortgagee
describing the completsd work, verifying the completion of thewark and the value of the
completed work and, if applicable, certifying that the Mortgaged Froperty is, as a result of
such work, in compliance with all applicable laws, ordinances, rules and regulations relating to
the Deferred Maintenance so performed, and (d) delivery to Mortgagee oi alfidavits, lien
waivers or other evidence reasonably satisfactory to Mortgagee showing that ail imaterialmen,
faborers, subcontractors and any other parties who might or could claim statutory. o common
law liens and are furnishing or have furnished materials or labor to the Mortgaged Property
have been paid all amounts due for such labor and materials furnished to the Mortgaged
Property. Mortgagee shall not be required to make advances from the Repair and Remediation
Reserve more frequently than once in any thirty (30) day period and six (6) times in any
calendar year, In making any payment from the Repair and Remediation Reserve, Mortgagee
shall be entitled to rely on such request from Mortgagor without any inquiry into the accuracy,
validity or contestability ol any such amount. Mortgagor hereby grants to Morigagee a power-
of-attorney, coupled with an interest, to cause the Deferred Maintenance to be completed,
performed, remediated and corrected to the satisfaction of Morigagee upon Mortgagor’s failure
to do so in accordance with the terms and conditions of this Section 5.3, and to apply the
amounts on deposit in the Repair and Remediation Reserve to the costs associated therewith,
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all as Mortgagee may determine in its sole and absolute discretion but without obligation to do
50,

54  lotentionally deleted.

5.5 Reserves Generally: Security Inlerest.

(@) Mortgagee shall cause funds in the Replacement Reserve and the
Repair and Remediation Reserve to be deposited into interest bearing accounts of the type
customarily maintained by Mortgagee or its servicing agent for the investment of similar
reserves, wiich accounts may not yield the highest interest rale then available. Interest
payable on_such amounts shall be computed based on the daily outstanding balance in the
Replacement “Resarve and the Repair and Remediation Reserve. Such interest shiil be
calculated on & sinole, non-compounded interest basis based solely on contributions made to
the Replacement Resarye and the Repair and Remediation Reserve by Mortgagor. All interest
earned on amounts contcituted to the Replacement Reserve and the Repair and Remediation
Reserve shall be retained Ly Mortgagee and accumulated for the benefit of Mortgagor and
added to the balance in the Replacement Reserve and the Repair and Remediation Reserve and
shall be disbursed for payment of the items for which other funds in the Replacement Reserve
and the Repair and Remediation Reszrv2, as the case may be, are to be disbursed.

(b) As additional sezurity for the payment and performance by
Mortgagor of all duties, responsibilities and obligations under the Note and the other Loan
Documents, Mortgagor hereby unconditionally and irrevocably assigns and pledges to
Mortgagee, and hereby grants to Mortgagee a security interest in, (i) the Impound Account, the
Rent Account, the Payment Reserve, the Replacement Reserve and the Repair and Remediation
Reserve and any other reserve or cscrow account established pursuant 10 the terms hereof or of
any other Loan Document (coliectively, the “Reserves™), (i al insurance on said accounts,
(iil) all accounts, contract rights and general intangibles or other 1izhts and interesls pertaining
thereto, (iv) all replacements, substitutions or proceeds thereof < {) all instruments and
documents now or hereafter evidencing the Reserves or such accounts, (vi) all powers,
options, rights, privileges and immunities pertaining to the Reserves (inciuding the right to
make withdrawals therefrom), and (vii) all replacements, substitutions and ali Zicceeds of the
foregoing. Mortgagor hereby authorizes and consents to each account into which/the Reserves
have been deposited being held in Morigagee's name or the name of any entity seriving the
Note for Mortgagee and hereby acknowledges and agrees that Mortgagee, or at Mortgagee's
election, such servicing agent, shall have exclusive control over each accounl. Notice of the
assignment and security interest granted to Mortgagee herein may be delivered by Mortgagee
at any time to the financial institution wherein the Reserves have been established. and
Mortgagee, or such servicing entity, shall have possession of all passbooks or other evidences
of such accounts. Martgagor hereby assumes all risk of loss with respect to amounts on
deposit in the Reserves, unless such loss is caused by Mortgagee's willfu!l misconduct.
Mortgagor hereby knowingly, voluntarily and intentionally stipulates, acknowledges and
agrees that the advancement of the funds from the Reserves as set forth herein is at
Mortgagor's direction and i1s not the exercise by Morigagee of any right of set-off or other
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remedy upon a Default or an Event of Default. Mortgagor hereby waives all right to withdraw
funds from the Reserves except as provided for in this Mortgage. 1f an Event of Defauit shall
occur hereunder or under any other of the Loan Documents, Mortgagee may, without nolice or
demand on Mortgagor, at its option: (A) withdraw any or all of the funds (including, without
limitation, interest) then remaining in the Reserves and apply the same, afler deducting all
costs and cxpenses of safekeeping, collection and delivery (including, but not limited to,
reasonable attorneys' fees, cosls and expenses} to the Debt or any other obligations of
Mortgagor under the other Loan Documents in such manner as Mortgagee shall deem
appropriate in its sole discretion, and the excess, if any, shall be paid 10 Mortgagor, (B)
exercise ary and all rights and remedies of a secured party under any applicable Uniform
Coinmercial Code, or (C) exercise any other remedies available at law or in equity. No such
use or applicaticn of the funds contained in the Reserves shall be deemed to cure any Default
or Event of Defauli

(©), _The Reserves shall not, unless otherwise explicitly required by
applicable law, be or be deemzd to be escrow or trust funds, but, at Mortgagee's option and in
Mortgagee's discretion, may_<ither be held in a separate account or be commingled by
Mortgagee with the general furds of Mortgagee, Upon assignment of this Morigage by
Mortgagee, any funds in the Rescrves shall be turned over lo the assignee and any
responsibility of Mortgagee, as assignor, with respect thereto shall terminate.  If the funds in
the applicable Reserve shall exceed the aniount.of payments actually applied by Morigagee for
the purposes and items for which the applicable Reserve is held, such excess may be credited
by Mortgagee on subsequent payments o be made hereunder or, at the optien of Mortgagee,
refunded to Mortgagor, 1f, however, the applicabls Reserve shall not contain sulficient funds
to pay the sums required by the dates on which such suris/are required to be on deposit in such
account, Mortgagor shall, within ten (10) days afier reecipt of written notice thereof, deposit
with Mortgagee the full amount of any such deficiency. [f Mortpagor shall fail to deposit with
Mortgagee the full amount of such deficiency as provided above) Mortgagee shall have the
option, but not the obligation, to make such deposit.

ARTICLE VI.
RENTS; LEASES: ALIENATION

6.1  Rents and Profits. As additional and collateral security for ihe payment
of the Debt and cumulative of any and all rights and remedies herein provided for, Mortgagor
hereby absolutely and presently assigns to Morigagee all existing and future Rents and Profits,
Mortgagor hereby grants 1o Mortgagee the sole, exclusive and immediate right, without taking
possession of the Mortgaged Property, to demand, collect (by suit or otherwise), receive and
pive valid and sufficient receipts for any and all of said Rents and Profils, for which purpose
Mortgagor does hereby irrevocably make, constitute and appoint Mortgagee its attorney-in-fact
with full power to appoint substilutes or a trustec (o accomplish such purpose. Mortgagee
shall be without liability for any loss which may arise from a failure or inability to collect
Rents and Profits, proceeds or other payments, However, until the occurrence of an Event of
Default under this Mortgage or under any other of the Loan Documents, Mortgagor shall have
a hicense to collect, receive, use and enjoy the Rents and Profits when due and prepayments
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thereof for not more than one (1) month prior to due date thereof; provided that with respect to
residential leases, Mortgapor may collect the last two (2) months’ rent at the signing of the
Lease in accordance with the Rent Grow Applicant Selection Policy delivered by Mortgagor to
Mortgagee (the “Policy Requirements”). The assignment of Rents and Profits hereinabove
granted shall continue in Rul} force and effect during any period of foreclosure or redemption
with respect to the Mortgaged Property, Mortgagor has executed an Assignment of Leases and
Rents and Profits dated of even date herewith (the “Assignment™) in favor of Mortgagee
covering ali of the righe, title and interest of Mortgagor, as landlord, lessor or licensor, in and
lo any Leases. All rights and remedies granted to Morgagee under the Assignment shall be in
addition teeand cumulative of all rights and remedies granted to Mortgagee hereunder.

G.2  Leases,

(1) Mortgapor covenants and agrees that, except as permitted under
paragraph (b) below, iushall not enter into any Lease without the prior written approval of
Morigagee, which approval shall not be unreasonably withheld. The request for approval of
each such proposed new Lesse shall be made to Mortgagee in writing and Mortgagor shall
furnish to Mortgagee (and any oan servicer specified from time to time by Morigagee): (i)
such biographical and financial-information aboul the proposed Tenant as Mortgagee may
require in conjunction with its review, (it a copy of the proposed form of Lease, and (iii) a
summary of the material terms of suchGroposed Lease (including, without limitation, rental
terms and the term of the proposed lease and ary options). It is acknowledged that Morigagee
intends to include among its criteria for approvai of any such proposed Lease the following: (i)
such Lease shall be with a bona-tfide arm’s-length Tenant; (i) the terms of such Lease shall
comply with the requirements set forth in paragraphs (%) and (c) below; and (iii} such Lease
shall provide that the Tenant pays for its expenses. /Failure of Mortgagee 1o approve or
disapprove any such proposed Lease within fifteen (15) basiess days after receipt of such
written request and all the documents and information requiies to be furnished to Mortgagee
with such request shail be deemed approved, provided that the written request for approval
specifically mentioned the same.

(b)Y Prior to execution of any Leases of space in the Improvements
after the date hereof, Mortgagor shalt submit to Mortgagee, for Mortgagee s prior approval,
which approval shall not be unreasonably withheld, a copy of the form Leases Morigagor plans
to use in leasing residential or commercial space, respectively, in the Improvemenis.or at the
Mortgaged Property. Morigagor may, without the prior approval of Mortgagee, enter into any
Leases of space at the Mortgaged Properly which shall be entered into substantially on such
residential or commercial form, as applicable, and shall be at a rental and on terms consistent
with the terms for similar leases in the market area of the Premises. Mortgagor shall,
however, submit to Mortgagee for Mortgagee's approval, which approval shall not be
unreasonably withheld, prior (o the execution thereof, any proposed Lease of the
Improvements or any portion thereof that differs materiaily and adverscly from the applicable
aforementioned form Lease. Mortgagor shall not execute any Lease for all or a substantial
portion of the Mortgaged Property, except for an actual occupancy by the Tenant, lessee or
licensee thereunder, and shall at all 1imes promptly and faithfully perform, or cause to be
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performed, all of the covenants, conditions and agreements contained in all Leases with respect
to the Mortgaged Property, now or hereafter existing, on the part of the landlord, lessor or
licensor thereunder to be kept and performed. Mortgagor shall furnish to Morigagee, within
tet (10) days after a request by Mortgagee to do so, bul in any event by January 1 of each
year, a current Rent Roll, certified by Mortgagor as being true and correct, containing the
names of all Tenants with respect to the Mortgaged Property, the terms of their respective
Leases, the spaces occupied and the rentals or fees payable thereunder and the amount of each
Tenant's security deposit. Upon the request of Mortgagee, Mortgagor shall deliver 1o
Mortgagee a copy of each such Lease. Mortgagor shall not do or suffer to be done any act, or
omit to take.any action, that might result in a default by the landlord, lessor or licensor under
any such’Lease or allow the Tenant thereunder to withhold payment of rent or cancel or
terminate samz ¢nd shall not further assign any such Lease or any such Rents and Profits.
Mortgagor, at no cost or expense to Mortgagee, shall enforce, short of termination, the
performance and obserzance of each and every condition and covenant of each of the parties
under such Leases and Mortgagor shall not anticipate, discount, release, waive, compromise or
otherwise discharge any rent-payable under any of the Leases, Mortgagor shall not, without
the prior written consent of Moiigagee (which shall not be unreasonably withheld or delayed),
modify any of the Leases, termirateior accept the surrender of any Leases, waive or release
any other party from the performancé or observance of any obligation or condition under such
Leases except in the normal course of business in a manner which is consistent with sound and
customary leasing and management practices for similar properties in the community in which
the Mortgaged Property is located. Mortgagor shall not permit the prepayment of any rents
under any of the Leases for more than one (1) manth prior to the due date thereof, provided
that with respect to residential Leases, Mortgagor may-collect the last two (2) months’ rent at
the signing of the Lease in accordance with the Policy Requirements.

{¢) Each Lease exccuted after the tale hereof affecting any of the
Premises or the Improvements must provide, in a manner appraved by Mortgagee, that the
Lease is subordinate to the lien of this Mortgage and that Tenant will recognize as its landlord,
lessor or licensor, as applicable, and attorn to any person succecding to the interest of
Mortgagor upon any foreclosure of this Mortgage or deed in lieu of fureclpsure. Each such
Lease shall also provide that, upon request of said successor-in-interest, the Tenant shall
execute and deliver an instrument or instruments confirming its attornment as provided for in
this Section; provided, however, that neither Mortgagee nor any successor-in-intetes: shall be
bound by any payment of rent for more than one (1) month in advance (except to ihe extent
Mortgagor shall have collected the last two (2) months’ rent at the signing of a residential
Lease as permitted hereunder). or any amendment or modification of said Lease made without
the express written consent of Mortgagee or said successor-in-interest.

6.3  Alienation and Further Encumbrances.

(a) Mortgagor acknowledges that Mortgagee has relied upon the
principals of Mortgagor and their experience in owning and operating the Mortgaged Property
and properties similar to the Mortgaged Property in connection with the closing of the loan
evidenced by the Note. Accordingly, except as specifically allowed hereinbelow in this
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Section and notwithstanding anything to the contrary contained in Section_{6.4 hereof, in the
evenl that the Mortgnged Property or any part thercof or interest therein shall be sold,
conveyed, disposed of, alienated, hypothecated, leased (except to Tenants of space in the
Iraprovements in accordance with the provisions of Section 6.2 hereof), assigned, pledged,
mortgaged, further encumbered or otherwise transferred or Morigagor shall be divested of its
title to the Mortgaged Property or any interest therein, in any manner or way, wiiether
voiuntarily or involuntarily, without the prior writtern consent of Morigagee being first
obtained, which consent may be withheld in Mortgapee’s sole discretion, then the same shall
constitute an Event of Default and Mortgagee shall have the right, at its option, to declare any
or all of the Debt, irrespective of the maturity date specified in the Note, immediately due and
payable a0 otherwise exercise any of its other rights and remedies contained in Article X1V
hereof. For tue purposes of this Section: (i) in the event either Mortgagor or any of its
general partnere or members is a corporation or trust, the sale, conveyance, transfer or
disposition of mere’ than 10% (in one or more related transactions) of the issued and
outstanding capital stock of Mortgagor or any of its general partners or members or of the
beneficial interest of such trnst (or the issuance of new shares of capital stock in Mortgagor or
any of its general partners o ianaging members so that immediately after such issuance (in
one or a series of transactions) t'ie ial capital stock then issued and outstanding is more than
110% of the total immediately prici io such issuance) shall be deemed to be a transfer of an
interest in the Mortgaged Property; provided that the sale, conveyance, transfer or disposition
of up to 49% of such issued and outstanding capital stock or of the beneficial interests of such
trust (or the issuance of new capital stock (in «ny such entity so that immediately after such
issuance, the total capital stock then issued andovistanding is less than or equal to 149% of the
total immediately prior to such issuance) shaliaet require the prior writlen consent of
Mortgagee if the persons In Control of such entity are ot changed by such sale, conveyance,
transfer, disposition or conveyance; and (ii) in the everiMortgagor or any general partner or
managing member of Mortgagor is a limited or general partiership, a joint venture or a limited
liability company, a direct or indirect change in the ownership interests in any general partner,
any joint venturer or any managing member, either volumarily, fivotuntarily or otherwise, or
the sale, conveyance, transfer, disposilion, alienation, hypothecation or-encumbering of all or
any portion of the interest of any such general partner, joint venturer or managing member in
Mortgagor or such general partner or managing member (whether in the form/cfa beneficial or
partnership interest or in the furm of a power of direction, control or rizinagement, or
otherwise), shall be deemed to be a transfer of an interest in the Mortgaged Proparty; provided
that the transfer of up to 49% of such interests in any entity shail not require the prior written
consent of Mortgagee if the persons In Control of such entity are not changed by such transfer.
Notwithstanding the foregoing, however, (i) limited partnership interests in Mortgagor or in
any general partner or member of Mortgagor shall be freely transferable without the consent of
Mortgagee, (ii) any involuntary transfer caused by the death of Mortgagor or any general
partner, shareholder, joint venturer, or member of Mortgagor or any general partner or
member of Mortgagor or beneficial owner of a trust shall not be an Event of Default under this
Mortgage so long as Mortgagor is reconstituted, if required, fotlowing such death and so long
as those persons responsible for the management of the Mortgaged Property and Mortgagor
remain unchanged as a result of such death or any replacement management company is
appraved by Mortgagee {(and for the purposes of this provision, any replacement management

24-




| UNOFICIAL OPY




UNOFFICIAL COPY

company shall be deemed approved by Mortgagee for so long as Randy Kessler and/or Peter
Weiss is employed by such company in a decision-making capacity with respect to the
Mortgaged Property), and (iii) gifts for estate planning purposes of any individual’s interests in
Mortgagor or in any of Mortgagor's general partners. managing members or joint venturers to
the spouse or any lineal descendant of such individual, or to a trust for the benefit of any one
or more of such individual, spouse or fineal descendant, shall not be an Event of Default under
this Mortgage so long as Mortgagor is reconstituted, if required, following such gift and so
long as those persons responsible for the management of the Mortgaged Property and
Mortgagor remain unchanged following such gift or any replacement management company is
approved by Mortgagee (and for the purposes of this provision, any replacement management
company siadl be deemed approved by Mortgagee for so long as Randy Kessler and/or Peter
Weiss is einrioyed by such company in a decision-making capacity with respect to the
Mortgaged Prorerny); provided that no transfer of any interest in Mortgagor, directly or
indirectly, shall be_permitted hereunder that results in any entity or group of related entities
owning, directly or inditectly, more than 45% of the ownership interests in Mortgagor or any
general pariner or maraging. member of Mortgagor that did not own more than 49% of such
ownership interests prior tc-svch transfer unless, prior to such transfer, Mortgagor and the
transferee of such interest shall bave delivered a substantive nonconsolidation opinion in form
and substance satisfactory to Mortgazee.

(by Nowwithstandirg the foregoing provisions of this Section,
Mortgagee shall not unreasonably withhold its' consent 1o a one time sale, conveyance or
transfer of the Mortgaged Property in its entirety thereinafter, “Sale”) to any person or entity
provided that each of the following terms and conditizps are satisfied;

(1)  No Default and ‘no-Event of Default has occurred
hereunder or under any of the other Loan Documents which has nol been waived;

(2)  Mortgagor gives Mortgagee wyitten notice of the terms of
such prospective Sale not less than sixty (60) days before the Giie-on which such Sale is
scheduled to close and, concurrently therewith, gives Mortgagee all such information
concerning the proposed transferee of the Mortgaged Property (hereiiafter, ¥Buyer”) as
Mortgagee would require in evaluating an initial extension of credit 104 kurrower and
pays to Mortgagee a non-refundable application fee in the amount of §5,300, which
application fee shall be credited against any assumption fee that may become payable in
connection with such Sale. Morigagee shall have the right to approve or disapprove the
proposed Buyer. In determining whether to give or withhold its approval of the
proposed Buyer, Mortgagee shall consider the Buyer’s experience and track record in
owning and operating facilities similar to the Morigaged Property, the Buyer’s financial
strength, the Buyer’s general business standing and the Buyer's relationships and
experience with contractors, vendors, tenants, lenders and other business entities;
pravided, however, (hat, notwithstanding Morigagee's agreement to consider the
foregoing factors in delermining whether to give or withhold such approval, such
approval shall be given or withheld based on what Morigagee determines to be
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commercially reasonable in Mortgagee’s sole discretion and, if given, may be given
subject to such conditions as Mortgagee may deem appropriate;

(3)  Mortgagor pays Mortgagee, concurrently with the closing
of such Sale, a non-refundable assumption fee in an amount equal to all out-of-pocket
costs and expenses, including, without limitation, reasonable attorneys’ fees, incurred
by Mortgagee in connection with the Sale, plus an amount equal to one percent (1.0%)
of the then outstanding principal balance of the Note;

(4)  Buyer executes, without any cost or expense to
Marigagee, such documents and agreements as Mortgagee shall rcasonably require in
connection with the Sale, including, but not limited to, an assumption agreement,
financing-statements, and guaranties or indemnities from guarantors and indemnitors
acceptabic ©0 Mortgagee, all in form and substance satisfactory to Mortgagee, The
Buyer shall aise deliver to Mortgagee such insurance policies and other documents and
certificates as th2-Mortgagee may require;

3) . If such Sale is made in conjunction with the simultaneous
Sale of all of the Other Morigaged Properties to the same Buyer, (A) the Debt Service
Coverage Ratio as of the date/of such Sale shall be at least 1.25/1.0 and (B) the ratio of
the outstanding principal balanceof the Debt to the aggregate fair market value of the
Mortgaged Property and the Other Mortgaged Properties (the “Loan-to-Value Ratjo”),
determined based on appraisals of the Mortgaged Property and the Other Mortgaged
Properties prepared, at Mortgagor’s sole cust-and expense, by an appraiser, and in form
and substance, satisfactory to Mortgagee, shail b= not more than 75%; and

(6)  If such Sale shall involvea transter of less than all of the
Mortgaged Property and the Other Mortgaged Propeities to the same Buyer, (A) (I) the
Debt Service Coverage Ratio, determined for the purpases.of this clause (A)(I) with
respect only to the Mortgaged Property and such Other Marigaged Properties, if any,
as are transferred to the Buyer in the same Sale (the “Conveyea Properties™), shall be
at least equal to 1.3/1.0 and (IT) the Loan-to-Value Ratio for the Conveyed Properties,
determined based on the aggregate Allocated Loan Amounts (as detinéoherein and in
the Contemporaneous Mortgages) for the Conveyed Properties and on n¢ fair market
value of the Conveyed Properties as established by appraisals of thel Tonveyed
Properties prepared, at Mortgagor’s sole cost and expense, by an appraiser, and in form
ang substance, satisfactory to Morigagee, shall be not more than 70%, (B) (I) the Debt
Service Coverage Ratio, determined for the purposes of this clause (B)(I) with respect
to all of the Other Mortgaged Properties not transferred to the Buyer as part of such
Sale (the “Retained Properties™) shall be at least 1.3/1.0 and (I1I) the Loan-to-Value
Ratio for the Retained Properties, determined based on the aggregate Allocated Loan
Amounts for the Retained Propertics and the fair market value of the Retained
Properties as established by (x) Mortgagee based on the *net underwritten income” for
the Retained Properties (determined in accordance with Mortgagee's standard
underwriting practices and procedures) capitalized at a rale reasomably deiermined by
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Mortgagee or (y), al Mortgagor's election, appraisals of the Retained Properties
prepared, at Mortgagor's sole cost and expense, by an appraiser, and in form and
substance, satisfactory to Mortgagee, shall be not more than 70% and (C) Buyer,
Mortgagor and Mortgagee, as applicable, shatl execute and deliver (I) replacement
notes (the “Replacement Notes”), in the same form as the Note with a principal
amount, for the Replacement Note executed by Buyer, equal to the then aggregate
Allocated Loan Amounts for the Conveyed Properties and, for the Replacement Note
executed by Mortgagor, equal to the then aggregate Allocated Loan Amounts for the
Retained Properties, (11) releases of the Retained Properties as security for the
oblizations of Buyer under the Replacement Note executed by Buyer and releases of the
Conveyed Properties as security for the obligations of Mortgagor under the
Replacement Note executed by Mortgagor and (IlI) such other releases and
modificaitons, amendments and replacements of the Loan Documents as are reasonably
deemed necessary or desirable by Mortgagee so that Mortgagor shall be obligated to
Mortgagee for ar indebtedness in a principal amount equal to the aggregate of the
Allocated Loan Amounts for the Retained Properties, secured by liens on the Retained
Properties and all reiarzd collateral under the Loan Documents, all on the terms and
conditions set forth in the Loin Documents, and Buyer shall be obligated 1o Mortgagee
for an indebtedness in a prirciral amount equal to the aggregate of the Allocated Loan
Amounts for the Conveyed Properiics, secured by tiens on the Conveyed Properties and
all related collateral under the Lean Documents, all on the terms and conditions set
forth in the Loan Documents, except that the mortgages securing the Replacement Note
executed by Buyer shall not include a provision regarding transfers of the Mortgaged
Property similar to this Section 6.3(b).

i Ak araed
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()  Such Sale shall not be censirued so as to relieve Mortgagor or

Indemnitor of any personal liability under the Note or any‘of the other Loan Documents for

any acts or events occurring or obligations arising prior to or simltaneously with the closing

of such Sale, whether or not same is discovered prior or subsequent tethe closing of such Sale.

. Mortgagor and Indemnitor shal! be released from and relieved of any personal liability under
- the Note or any of the other Loan Documents for any acts ot events occusring or obligations
arising after the closing of such Sale which are not caused by or arising o 4f any acts or

events occurring or obligations arising prior to or simultaneously with the closing 5f such Sale.

6.4  Easements and Rights-of-Way. Mortgagor shall not grant any-£asement
or right-of-way with respect to all or any portion of the Premises or the Improvements without
the prior written consent of Mortgagee. The purchaser at any foreclosure sale hereunder may,
at its discretion, disaffirm any easement or right-of-way granted in violation of any of the
provisions of this Mortgage and may take immediate possession of the Mortgaged Property
free from, and despite the terms of, such grant of easement or right-of-way. If Mortgagee
consents to the grant of an easement or right-of-way, Mortgagee agrees to grant such consent o
without charze to Mortgagor other than expenses, including, without limitation, reasonable L

. ) , \ . e
attorneys’ fees, incurred by Mortgagee in the review of Mortgagor's request and in the )
preparation of documents effecting the subordination. f&‘;
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K 6.5 Optional Prepayment Date Provisions. On or before the Optional
b Prepayment Date or within ten (10) business days of request by Mortgagee if the DSCR Trap
ii Date or the Initial Default Date shall have occurred, Mortgagor shall deliver to Mortgagee for
delivery, at Mortgagor's expense, by certified mail, return receipt requested, to all tenants of
- ; the Morigaged Property an irrevocable written notice in the form attached hereto as Exhibit A

directing such tenants to pay their rent and other amounts due under their leases (o the
depository under the Disbursement Agreement for deposit into the Rent Account.
Additionally, each lease, license and occupancy agreement executed after the Optional
Prepayment Date or the DSCR Trap Dale affecting any of the Premises or Improvements must
provide, in a manner approved by Mortgagee, that the tenant, lessee or licensee, as
approprizie. is required to make all payments due to Mortgagor under the lerms of such lease,
license or ceeupancy agreement (o the depository of the Rent Account by check, cashiers check
or money order annde payable to Mortgagee or its successors or assigns. Upon the occurrence x
of any default under this Mortgage, Mortgagee may apply any sums then held pursuant to the
Disbursement Agreeedat to the payment of the Debt in any order in its sole discretion.  Until
expended or applied,—<inounts held in the Rent Account pursuant to the Disbursement
Agreement shall constitute additional security for the Debt. The Disbursement Agreement
when and if executed shall ‘be «*“Loan Document” for all purposes under the Note, this
Mortgage and the other Loan Doruments. Mortgagor hereby irrevocably constitutes and
appoints Mortgagee the attorney-in-incy of Mortgagor, coupled with an interest, te, upon
Mortgagor's failure to do so in accordanct-with the terms hereof, withoul notice to Mortgagor,
execute and deliver the notices to tenants dzscribed in this Section 6.5 and to take any other
action necessary or desirable in Mortgagee s judgment to carry out the intention of this
Section 6.5,

izt
AT

ARTICLE VII.
PROPERTY MANAGEMENT

7.1 Management. The management of the Mortgagzed Property shali be by
either: (n) Mortgagor or an entity affiliated with Mortgagor approved-by Mortgagee for so
long as Mortgagor or said affiliated entity is managing the Mortgaged Property in a first class
manner; or {b) a professional property management company approved by Martgagee. Such
management by an affiliated entity or a professional property management company shall be
pursuant to a written agreement approved by Mortgagee, such approval not to be unieasonably
withheld or delayed. Agreement Real Estate Companies, Inc., a Pennsylvania cerporation,
shall be deemed approved by Mortgagee for so long as Stephen E. Solms is employed by
Agreement Real Estate Companies, Inc. in a decision-making capacity with respect to the
Mortgaged Property. Mortgagor shall give Mortgagee prompt writlen notice of the occurrence
of a default under any management contract then in effect  In no event shall any manager be
removed or replaced or the terms of any management agreemen! be modified or amended
without the prior written consent of Mortgagee. After an Event of Default or a default under
any management contract then in effect, which default is not cured within any applicable grace oo

or cure period, Mortgagee shall have the right to terminate, or to direct Mortgagor to L"g
terminate, such management contract upon thirty (30) days’ notice and 1o retain, or to direct 9
ao

-38.
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Mortgagor to retain, 4 new management agent approved by Morigagee. All Rents and Profits
generated by or derived from the Morigaged Property shall first be wtilized sotety for current
expenses directly attributable 1o the ownership and operation of the Mortgaged Property,
including, without limitation, current expenses relating to Morigagor's liabilities and
obfigations with tespect to this Mortgage and the other Loan Documents, and none of the
Rents and Profits generated by or derived from the Mortgaged Property shall be diverted by
Mortzagor and wtilized for any other purposes unless all such current expenses attributable 10
the ownership and operation of the Mortgaged Property have been fully paid and satisfied.

ARTICLE VIHL.
INDEMNIFICATION

&1 Indemnification; Subrogation.

(<5 Mortgagor shall indemnify, defend and hold Mortgagee harmless
against: (i) any and alciaims for brokerage, leasing, finders or similar fees which may be
made relating to the Mortgaezd-Property or the Debt, and (ii} any and all liability, obligations,
losses, damages, penalties, cClaims; actions, suits, costs and expenses (including Mortgagee’s
reasonable attorneys' fees and cxnenses) of whatever kind or nature which may be asserted
against, imposed on or incurred by Morigagee in connection with the Debt, this Mortgage and
any other Loan Document, the Mortgazed Property, or any part thereof, or the exercise by
Mortgagee of any rights or remedies grantzd 10 it under this Mortgage; provided, however,
that nothing herein shall be construed to obiigas Mortgagor to indemnify, defend and hold
harmiess Mortgagee from and against any and (al) Habilities, obligations, losses, damages,
penalties, claims, actions, suits, costs and expenses 4 the extent enacted against, imposed on
oF incurred by Mortgagee solely by reason of Mortuagee's willful misconduct as finally
determined by a court of competent jurisdiction,

(by Mortgagor hereby indemnities and Loids-Mortgagee harmless from
and against all toss, cost and expenses with respect o any Event of Défault hereof, any liens
{i.e., judgments, mechanics’ and materialmen’s liens, or otherwise), charges and
encumbrances filed against the Mortgaged Property, and from any claimis and demands for
damages or injury, including claims for property damage, personal injury or‘wiongful death,
arising out of or in connection with any accident or fire or other casualty on the” Fremises or
the Improvements or any nuisance made or suffered thereon, except to the exien. due to
Mortgagee's willful misconduct as finally determined by a court of compelent jurisdiction,
including, without limitation, in any case, reasonable attorneys’ fees, costs and expenses as
aforesaid, whether at pretrial, wial or appellate level, and such indemnity shall survive
payment in full of the Debt. This Section shall not be construed to require Mortgugee to incur
any expenses, make any appearances or take any actions,

(¢) If Mortgagee is made a party defendant to any litigation or any
claim is threatened or brought against Mortgagee concerning the Debt, this Morigage, the
Mortgaged Property, or any part thereof, or any interest therein, or the construction,
maintenance, operation or occupancy or use thereof, then Morigagor shall indemnify, defend

20,
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and hold Mortgagee harmless from and against all liability by reason of said litigation or
claims, including reasonable attorneys’ fees and expenses incurred by Mortgagee in any such
litigation or claim, whether or not any such litigation or claim is prosecuted to judgment. If
Mortgagee commences an action against Mortgagor to enforce any of the terms hereof or to
prosecute any breach by Mortgagor of any of the terms hereof or to recover any sum secured
hereby, Mortgagor shall pay to Mortgagee the reasonable attorneys’ fees and expenses incurred
by Mortgagee in connection therewith, The right to such attorneys’ fees and expenses shall be
deemed to have accrued on the commencement of such action, and shall be enforceable
whether or not such action is prosecuted to judgment. tf Mortgagor breaches any term of this
Mortgage and any other Loan Decument, Mortgagee may engage the services of an attorney or
attorneys’ tu-protect its rights hereunder, and in the event of such engagement following any
breach by Moiigagor, Mortgagor shall pay Mortgagee reasonable attorneys’ fees and expenses
incurred by Morgsgee, whether or not an action is actually commenced against Mortgagor by
reason of such breacii~. Ail references to “attorneys™ in this Subsection and elsewhere in this
Mortgage shall include; without limitation, any attorney or law firm engaged by Mortgagee
and Mortgagee's in-house counsel, and ali references to “fees and expenses” in this Subsection
and elsewhere in this Mortgape shall include, without timitation, any fees of such attorney or
law firm, any appellate counsel ‘ees, if applicable, and any allocation charges and allocation
costs of Mortgagee’s in-house couns:i,

(@) A waiver of subrogation shall be obtained by Mortgagor from its
insurance carrier and, consequently, Mortgazor ‘waives any and all right to claim or recover
against Mortgagee, its officers, employees, agen(s und representatives, for loss of or damage to
Mortgagor, the Mortgaged Property, Morigagor's pranerty or the property of others under
Mortgagor’s control from any cause insured against or/rzquired to be insured against by the
provisions of this Mortgage.

ARTICLE IX.
REPORTING

9.1  Access Privilepes and Inspections.  Morigagee ~and the agents,
representatives and employees of Mortgagee shall, subject to the rights of Tcpznts, have full
and free access to the Premises and the Improvements and any other location wiieie-books and
records concerning the Mortgaged Property are kept at all reasonable times and, execut in the
event of an emergency, upon not less than 48 hours prior notice (which notice may be
telephonic) for the purposes of inspecting the Mortgaged Property and of examining, copying
and making extracts from the books and records of Mortgagor relating to the Mortgaged
Property. Mortgagor shall lend assistance to all such agents, representatives and employees of
Mortgagee.

9.2 Financial Statements and Books and Records. Mortgagor shall keep
accurate books and records of account of the Mortgaged Properly and its own linancial affairs
sufficient to permit the preparation of financial statements therefrom in accordance with
generally accepted accounting principles (as applied to real estate). consistently applied.
Mortgagee and its duly authorized representatives shall have the right to examine, copy and

-30-
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audit Mortgagor's records and books of account at all rcasonable times.  So long as this
Mortgage continues in effect, Mortgagor shall provide to Morigagee, in addition to any other
financial statements required hereunder or under any of the other Loan Documents, the
following financial statements and information, all of which shall be in the form and substance

1
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;} reasonably acceptable to Mortgagee and all of which must be certified to Martgagee as being
- true and correct by Mortgagor or the person or entity 1o which they pertain, as applicable:
{a) copies of all tax returns filed by Mortgagor, within thirty (30) days
after the date of filing;
. (b) monthly operating statements for the Morigaged Property, within

thirty (30) save after the end of each calendar month;

(¢) year-to-date operaling statements for the Mortgaged Property,
within thirty (30) <avs after the end of each March, June, September and December
commencing with the fi‘st"(1st) of such months to oceur following the first (1st) anniversary of
the date hereof;

() anndal balance sheets for the Mortgaged Property and annual
financial statements for Mortgagor apd each general partner in Mortgagor, within one hundred
twenty (120) days after the end of eacia-cziendar year; and

(e) such other information with respect to the Mortgaged Properiy,
Mortgagor, and the general partners in Mortgagar, which may be reasonably requested from
time to time by Mortgagee, within a reasonable titee af'er the applicable request.

In the event of any failure to provide any of the statemesiis or other materials referred to above
in this Section 9.2 on the date required to be delivered hercuncer, which failure continues for
fifteen (15) days after written notice thereof (or, if the inforiration or records required to
compile such statements or other materials are destroyed by casupliy beyond the control of
Mortgagor, for such reasonable period as may be deiermined by Mortzagee), or in the event
any such statements or other materials shali be materially inaccurate or false;-or in the event of
the failure of Mortgagor 1o permit Mortgagee or its representatives to inspectihe said books
and records upon request, an Event of Default shall automatically exist hereunder without any
notice 1o, or right to cure by, Mortgagor. In addition to the provisions of the immediately
preceding sentence, upon each failure of Mortgagor to provide any of the statemenis or other
materials referred to above in this Section 9.2 on the due date thereof without regard to any

notice requirement or grace period, Mortgagor shall, in Morigagee’s sole and absolute i%
discretion, be subject 1o a charge in the amount of $500 (provided that the apgregate amount o
payable by the Borrowers hereunder and under Section 9.2 of the Contemporaneous Mortgages e
, with respect to any month shall not exceed $2,500), which amount shal) be paid to Mortgagee, g
together with interest thereon at the Default Interest Rate from the date that the applicable 2-3\?7
statement or other material was required to be delivered to Mortgagee until the date such an

amount is paid to it, immediately on demand by Mortgagee,

31-
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ARTICLE X.
WARRANTIES AND COVENANTS

0.1  Warranties of Mortzagor, Mortgagor, for itself and its successors and
assigns, does hereby represent, warrant and covenant 10 and with Mortgagee, its successors
and assigns, that:

(a) Mortgagor has good, marketable and indefeasibie fee simple title to
the Mortgaged Property, subject only to those matters expressly set forth as exceptions to title
or subordinate matters in the title insurance policy insuring the lien of this Mortgage which
Mortgages s agreed to accept, (Such ttems being the “Permitled Encumbrances™), and has
full power and lawful authority to mortgage its interest in the Mortgaged Property in the
manner and toripchereby done or intended. Mortgagor will preserve iis interest in and title to
the Mortgaged Freperty and will forever warrant and defend the same to Mortgagee against
any and all claims wlharsoever and will forever warrant and defend the validity and priority of
the lien and security irtcrest created herein against the claims of all persons and partics
whomsoever, subject to the Fermitted Encumbrances. The foregoing warranty of title shail
survive the foreclosure of this Merigage and shall inure to the benefit of and be enforceable by
Mortgagee in the event Mortgagee acquires title to the Mortgaged Property by foreclosure or
otherwise;

(b) No bankruptey, ~reorganization or insolvency proceedings are
pending or contemplated cither by Mortgagor-or-to the best knowledge of Mortgagor, against
Mortgagor (or, if Mortgagor is a partnership or-«imited liability company, any of its general
partpers or members) or by or against any endorscror cosigner of the Note or of any portion
of the Debt, or any guarantor or indemnitor undercany. guaranty or indemnity agreement
executed in connection with the Note or the loan evidenced thereby and secured hereby (an
*Indemnitor”);

(¢) All reports, certificates, affidavits, “sttements and other data
furnished by or on behaif of Morlgagor to Mortgagee in connection with ihe loan evidenced by
the Note are true and correct in ali maserial respects and do not omit to stie any material fact
or circumstance necessary to make the stalements contained therein not misteading:

(d) The execution, delivery and performance of this Morizage, the
Note and all of the other Loan Documents have been duly authorized by all necessary action to
be, and are, binding and enforceable against Mortgagor in accordance with the respective
terms thereof and do not (i) contravene, result in a breach of or constituie a default (nor upon
the giving of notice or the passage of lime or both will the same constilute a default) under the
organizational documents of Mortgagor or any contract or agreement of any nature to which
Martgagor is a party or by which Mortgagor or any of its property may be bound or (i} violate
or contravene any law, order, decree, rule or regulation to which Mortpagor is subject;

(e) There are no judicial, administrative, mediation or arbitration

actions, suits or proceedings pending or threaiened against or affecting Mortgagor (or, if
Mortgagor is a partnership or a limited lability company, any of its general partners or

2.
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members) or the Mortgaged Property which, if adversely determined, would materially impair
either the Mortgaged Property or Morigagor's ability to perform the covenants or obligations
required 10 be performed under the Loan Documents;

()  Martgagor possesses all  franchises, patents, copyrighis,
trademarks, trade names, licenses and permits (the “Licenses™) necessary for the conduct of its
business substantially as now conducted, all fees due and payable in connection with such
Licenses have been paid and Mortgagor's operation of the Premises complies with such
Licenses;

(g} Mortgagor is not a “foreign person” within the meaning of
§1445(H(3) ol the Internal Revenue Code of 1986, as amended, and the related Treasury
Department repatations, including temporary regulations;

{*; The Premises and the Improvements and the current intended use
thereof by Mortgagor c2inply in all material respects with all applicable restrictive covenants,
zoning ordinances, subdivisien and building codes, food disaster faws, health and
environmental laws and reguiations. and all other ordinances, orders or requirements issued by
any state, federal or municipal wethorities having or claiming jurisdiction over the Mortgaged
Property. The Premises and Improviements constitute one or more separate tax parcels for
purposes of ad valorem taxation. The Tremises and Improvements do not require any rights
over, or restrictions against, other property 1 order to comply with any of the aforesaid
governmental ordinances, orders or requiremen’s,

(iy Al utility services necessary and sufficient for the full use,
occtipancy, operation and disposition of the Premises and the Improvements for their intended
purposes are dvailable (o the Mortgaged Property, including water, storm sewer, sanitary
sewer, gas, electric, cable and telephone facilities, througl-prblic rights-of-way or perpetual
private easements approved by Mortgagee;

() Al streets, roads, highways, bridges, curbcuts, driveways and
tralfic signals and walerways necessary for access to and full use, occupuncy, operation and
disposition of the Premises and the Improvements have been completed, have pcen dedicated to
and accepted by the appropriate municipal authority and are open and available’1z the Premises
and the Improvements without further condition or cost 10 Mortgagor,

(k) The Mortgaged Property is free from delinquent water charges,
sewer rents, taxes and assessments,

(1  As of the date of this Mortgage, the Mortgaged Property is free
from unrepaired damage caused by fire, flood, accident or other casualty (except as disclosed
in the Property Report); all insurance required by the terms of this Mortgage is in full force
and effect and none of the premiums payable therefor have been, nor at any time in the future
will be financed;
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(m) As of the date of this Mortgage, no part of the Premises or the
Improvements has been taken in condemnation, eminent domain or like proceeding nor is any
such proceeding pending or, to Morigagor’s knowledge and belicf, threatened or contemplated;

(n) Except as may otherwise be disclosed in the Property Report, the
Improvements are structurally sound, in good repair and free of defects in materials and
workmanship. Except as may otherwise be disclosed in the Property Report, all major
building systems located within the Improvements, including, without limitation, the heating
and air conditioning systems and the electrical and plumbing syslems, are in good working
order and rondition;

(0) Mortgagor has delivered to Mortgagee true, correct and complete
copies of all Coraracts and all amendments thereto or modifications thereof;

(vy Each Contract constitutes the legal, valid and binding obligation of
Martgagor and, to the test of Mortgagor's knowledge and belief, is enforceable against all
other parties thereto. No gefauvlt exists, or with the passing of time or the giving of notice or
both would exist, under any Centract or Contracts which would, individually or in the
aggregate, have a material adverze effect on Mortgagor or the Mortgaged Property:

(@) No Contract or Lease provides any party with the right o obtain a
lien or encumbrance upon the Mortgaged Progerty superior to the lien of this Morigage;

(r) Mortgagor and the Morigaged Property are free from any past due
obligations for sales and payroll taxes:

(s) There are no security agreerients or financing statemenis affecting
all or any portion of the Morigaged Property other thin (1> as disclosed in writing by
Mortgagor to Mortgagee prior to the date hereof and (ii) the sceurity agreements and financing
statements created in favor of Mortgagee;

(1) Mortgagor has delivered a Lrue, correct anG-comnlete schedule (the
“Rent Roll") of all Leases affecting the Mortgaged Property as of the'das hercof, which
accurately and completely sets forth in all material respects for each such Lepse the name of
the Tenant, the Lease expiration date, extension and renewal provisions, the baserent payable,
the security deposit held thereunder and any other malerial provisions of such Lease and a true,
correct and complete copy of the most recent Rental Activity Report for the Mortgaged
Property (the “Rental Activity Report”™); and Mortgagor has delivered to Mortgagee true,
correct and complete copies of all Leases described in the Rent Roll;

(uy Each Lease constitutes the legal, valid and binding obligation of
Mortgagor and, to the best of Mortgagor's knowledge and belief, is enforceable against the
Tenant thereunder. No default has been asserted or exists, or with the passing of time or the
giving of notice or both would exist, under any Lease which would, in the aggregate, have a
material adverse effect on Mortgagor or the Mortgaged Property;
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(v) No Tenant under any Lease has, as of the date hereof, paid rent
more than thirty (30) days in advance, except for residential tenants that have paid the last
month’s rent in advance as set forth in the Rent Roll and/or the Rental Activity Report, and the
rents under such Leases have not been waived, released, or otherwise discharged or
compromised;

(w) All work to be performed by Mortgagor under the Leases has been
substantially performed, all contributions to be made by Mortgagor to the Tenants thereunder
have been made and all other conditions precedent to each such Tenant’s obligations
thereunder have been satisfied;

(x) Each Tenant under any Lease has entered into occupancy of the
demised premises; and

(3 To the best of Mortgagor's knowledge and belief, each commercial
Tenant (if any) is_feec from bankrupicy, rcorganization, insolvency or arrangement
proceedings or a general agsisrment for the benefit of creditors,

10.2 Waste: Al eradon of Improvements. Mortgagor shall not commit, suffer
or permit any waste on the Mortgaged Property nor take or fail to take any actions that might
invalidale any insurance carried on bz Mortgaged Property.  Mortgagor shall maintain the
Mortgaged Property in good condition ‘and-sepair. No part of the Improvements may be
removed, demolished or materizlly altered, without the prior written consent of Mortgagee.
Without the prior written consent of Mortgages, Mortgagor shall not commence construction
of any improvements on the Premises other than imipiovements required for the maintenance or
repair of the Morigaged Propeity.

10.3 Zoning. Without the prior written =onssnt of Mortgagee, Mortgagor
shall not make, suffer, consent to or acquiesce in any change inahe zoning or conditions of use
of the Premises or the Improvements. Mortgagor shall comply ‘witn and make all payments
required under the provisions of any covenants, conditions or recwiictions affecting the
Premises or the Improvements. Mortgagor shall comply with ail existing and future
requirements of all governmental authorities having jurisdiction over the Meideganed Property.
Mortgagor shall keep all licenses, permits, franchises and other approvals nccessary for the
operation of the Mortgaged Property in full force and effect, Mortgagor shail-coerate the
Mortgaged Property as a multi-family apartment complex for so long as the Debt is
outstanding. If, under applicable zoning provisions, the use of all or any part of the Premises
or the Improvements is or becomes a nonconforming use, Mortgagor shall not cause or permit
such use to be discontinued or abandoned without the prior written consent of Mortgagee.
Further, without Mortgagee’s prior written consent, Mortgagor shall not, after the date hereof,
file or subject any part of the Premises or the Improvements 1o any declaration of
condominium or co-operative or convert any part of the Premises or the Improvements io a
condominium, co-operative or other form of multiple ownership and governance,
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10.4 Covenants _with Respect te Indebtedness, Operations, Fundamental
Changes_of Mortgagor. Mortgagor hereby represents, warrants and covenants as of the date
hereof and until s:ch time ag the Debt is paid in full, that Mortgapor:

(a) will not, nor will any partner, limited or general, member or
shareholder thereof, as applicable, amend, modify or otherwise change Mortgagor’s or
Mortgagor's general partner’s or managing member's, as applicable, partnership certificate,
partnership agreement, articles of incorporation, by-laws, operating agreement, articles of
arganization, or other formation agreement or document, as applicable, in any material term or
manner, or in a manner which adversely affects Mortgagor's existence as a single purpose
entity;

(b) will not liquidate or dissolve (or suffer any liquidation or
dissolution), or eiter)into any transaction of merger or consolidation, or acquire by purchase
or otherwise all or subsiantially all or any parl of the business or assets of, or any stock or
other evidence of beneliviai ownership of, or make any investment in, any entity;

(¢} has notand will not guaranlee, pledge its assets for the benefit of,
or otherwise become liable on Cr in_connection with, any obligation of any other person or
entity;

(d) does not owr apd will not own any asset other than (i) the
Mortgaged Property and any Other Mortgaged Properties, and (ii) incidental personal property
necessary for the operation of the Mortgagea-Uroperty or any Other Mortgaged Property
owned by Mortgagor;

(e) s not engaged and will not-cugage, either directly or indirectly, in
any business other than the ownership, management and operaticn of the Mortgaged Property
and any Other Mortgaged Property owned by Mortgagor,

(f) will not enter into any contract or agreenent with any general
partuee, principal, affiliate or member of Mortgagor, as applicable, or any.affiliae of any
general partner, principal or member of Mortgagor, except upon terms and <eazitions that are
intrinsically fair and substantially similar to those that would be available on«n arms-length
basis with unrelated third parties;

(2) has not incurred and will not incur any debt, secured or unsecured,
direct or contingent (including guaranteeing any obligation), other than (i) the Debi, and
(ii) trade payables or accrued expenses incurred in the ordinary course of business of operating
the Mortgaged Property and any Other Mortgaged Property owned by Mortgagor (including
indebtedness related to the financing of insurance policies as referenced in Section 1.2(b}), and
no debt other than the Debt will be secured (senior, subordinate or pari passu) by the
Mortgaged Property:;

(hy  has noi made and will not make any loans or advances to any third
party {including any affiliate);
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(i) is and will be solvent and pay its debts from its assets as the same
shall become due;

(i) has done or caused to be done and will do all things necessary 1o
preserve its existence, and will observe all formalities applicable to it;

(k) will conduct and operate its business in its cwn name and as
presently conducted and operated;

(0 will maintain financial statements, books and records and bank
accounts serarate from those of its affiliates, including, without limitation, its general partners
or members, a5 applicable,

(m) will be, and at all times will hold its¢lf out to the public as, a legal
entity separate and is’inct from any other entity (including, without limitation, any affiliate,
general partner, or member, as applicable, or any affiliate of any general partner or member of
Mortgagor, as applicable};

(n) will'file its own tax returns;

(0) will maiain adequate capital for the normal  obligations
reasonably foreseeable in a business of its size and character and in light of its contemplated
business operations;

(p) will establish and maiitain an office through which its business
will be conducted separate and apart from those of its uffiliates or if it shares office space with
its affitiates, shall allocate fairly and veasonably any overhead and expense for shared office
space;

(q3  will not commingle the funds and other-assets of Mortgagor with
those of any general partner, member, affiliate, principal or any other prison;

(r) has and will maintain its assets in such a manrer-that it is not
costly or difficult to segregate, ascertain or identify its individual assets froni those of any
affitiate or any other person;

{s) does not and will not hold itself out 10 be responsible for the debts
or obligations of any other person;

{1y will pay any liabilities including salaries of its employees, out of its
own funds and not funds of any affiliate (provided that such funds may be held and disbursed
by Mortgagor’s management company, as agent for Mortgagor);

() will use stationery, invoices, and checks separate from its
affiliates;
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(v)  will at all times during which any portion of the Debt remains
outstanding have, or if Mortgagor is a limited liability company or partnership have a
managing member or general parther that is a corporation with, at least one independent
director as set forth in the charter documents of Mortgagor;

(w) shall comply with the provisions of its articles of incorporation,
by-laws, partnership agreement, articles of organization or operating agreement, as applicable;
and

(x) shall conduct itself and operate its business so that all of the
assumpticng rnade in that certain legal opinion delivered in connection with this Mortgage with
respect to nanesnsolidation issues shall be true at all times.

ARTICLE XI
FURTHER ASSURANCES

11.1 Defenzeof Title, If the title to the Mortgaged Property or the interest of
Morigagee therein shall be directly or indirectly endangered, clouded or adversely affected in
any manner, Mortgagor, at Mortgagsor’s expense, shall take all necessary and proper steps for
the defense of said title or interest ncluding the employment of counsel approved by
Mortpagee, the prosecution or defense of litigation, and the compromise or discharge of claims
made against said title or interest. Notwithstind.ng the foregoing, in the event that Mortgagee
determines that Mortgagor is not adequately per‘orming its obligations under this Section,
Mortgagee may. without limiting or waiving anv-ether rights or remedies of Mortgagee
hereunder, take such steps with respect thereto as Meitzagee shali deem necessary or proper
and any and all costs and expenses incurred by Mortgagee in cornection therewith, together
with interest thereon at the Default Interest Rate from the Jate incurred by Mortgagee until
actually paid by Mortgagor, shall be immediately paid by Morigazor on demand and shall be
secured by this Mortgage and by all of the other Loan Documents securing all or any part of
the Debt.

11.2  Performance of Obligations. Mortgagor shall pay when due-the principal
of and the interest on the Debt in accordance with the terms of the Note. Morigsgor shall also
pay all charges, fees and other sums required to be paid by Mortgagor as provided in the Loan
Documents, in accordance with the terms of the Loan Documents, and shall observe; perform
and discharge all obligations, covenants and agreemenis to be observed, performed or
discharged by Mortgagor set forth in the Loan Documents in accordance with their terms.
Further, Mortgagor shall promptly and strictly perform and comply with all covenants,
conditions, obligations and prohibitions required of Mortgagor in connection with any other
document or instrument affecting title to the Mortgaged Property, or any part thereof,
regardless of whether such document or instrument is superior or subordinate to this Mortgage.

11.3  Construction Liens. Mortgagor shall pay when due all claims and
demands of mechanics, materialmen, laborers and others for any work performed or materials
delivered for the Premises or the Improvements; provided, however, that Mortgagor shall have
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the right to contest in good faith any such claim or demand, so long as it does so diligently, by
appropriate proceedings and without prejudice to Mortgagee and provided that neither the
Mertgaged Property nor any interest therein would be in any danger of sale, loss or forfeiture
as a resull of such proceeding or contest. In the event Mortgagor shall contest any such claim
or demand, Mortgagor shall promptly notify Mortgagee of such contest and thereafter shall,
upon Mortgagee's request, promptly provide a bond, cash deposit or other security satisfactory
to Mortgagee to protect Morigagee's interest and security should the contest be unsuccessful.
If Mortgagor shall fail to immediately discharge or provide security against any such claim or
demand as aforesaid, Mortgagee may do so and any and all expenses incurred by Mortgagee,
together with interest thereon at the Default Interest Rate from the date incurred by Morigagee
untif actually naid by Mortgagor, shall be immediately paid by Mortgagor on demand and shail
be secured by th's Morigage and by all of the other Loan Documents securing all or any part of
the Debt.

11,4 Farher Documentation. Mortgagor shall, on the request of Mortgagee
and at the expense of Wiortgagor: (a) promptly correct any defect, error or omission which
may be discovered in the corienis of this Mortgage or in the contents of any of the other Loan
Documents; (b) promptly execvie, \acknowledge, deliver and record or file such further
instruments (including, without himéiaiion, further mortgages, deeds of trust, security deeds,
security agreements, financing statements, zontinuation statements and assignments of rents or
leases) and promptly do such further acts'ss may be necessary, desirable or proper to carry out
more effectively the purposes of this Mortgage and the other Loan Documents and 1o subject to
the liens and security interests hereof and thercof any property intended by the terms hereof
and thereof to be covered hereby and thereby, inclucing specifically, but without limitation,
any renewals, additions, substitutions, replacements 4y appurtenances to the Mortgaged
Property; (c) promptly exccute, acknowledge, deliver, pracure.and record or file any document
or instrument {including specilically, without limitation, any financing statement) deemed
advisable by Mortgagee to protect, continue or perfect the 1iens or the security interests
hereunder against the rights or interests of third persons; ana [d) promptiy furnish to
Mortgagee, upon Mortgagee’s request, a duly acknowledged written statement and estoppel
certificate addressed to such party or parties as directed by Morgagee wnd in form and
substance supplied by Mortpagee, setting forth all amounts due under the Note, stating whether
any Default or Event of Default has occurred hereunder, stating whether sny offsets or
defenses exist against the Debt and containing such other matters as Mortgagee ma_ reasonably
require.

11.5 Payment of Costs; Mortgagee's Right to Cure. Mortgagor shall pay all
costs and expenses of every character reasonably incurred in connection with the closing of the
loan evidenced by the Note and secured hereby or otherwise attributable or chargeable to
Mortgagor as the owner of the Mortgaged Property, including, without fimitation, appraisal
fees, recording fees, documentary, stamp, morigage or intangible taxes, brokerage fees and
commissions, title policy premiums and title search fees, uniform commercial codeftax
lien/litigation search fees, escrow fees and reasonable attorneys’ fees and disbursements. If
Mortgagor defaults in any such payment, which default is not cured within any applicable
grace or cure period, Mortgagee may, at its option, pay the same and Mortgagor shail
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reimburse Mortgagee on demand for all such costs and cxpenses incurred or paid by
Mortgagee, together with such interest thereon at the Default Interest Rate from and afier the
date of Mortgagee's making such payment until reimbursement thereof by Mortgagor. Any
such sums disbursed by Mortgagee, together with such interest thercon, shall be additional
indebtedness of Mortgagor secured by this Mortgage and by all of the other Loan Documents
securing all or any part of the Debt. Further, Mortgagor shall promptly notify Mortgagee in
writing of any litigation or threatened litigation affecting the Mortgaged Property, or any other
demand or claim which, if enforced, could impair or threaten to impair Morigagee's security
hereunder.  Without limiting or waiving any other rights and remedies of Mortgagee
hereunder, if Morlgagor fails to perform any of its covenants or agreements contained in this
Mortgage ot in any of the other Loan Documents and such failure is not cured within any
applicable grace br cure period, or if any action or proceeding of any kind (including, but not
limited to, any oaskruptcy, insolvency, arrangement, reorganization or other debtor relief
proceeding) is commenced which might affect Mortgagee's interest in the Morigaged Property
or Mortgagee's right (¢ eaforce its security, then Mortgagee may, at it option, with or without
notice to Mortgagor, make any appearances, disburse any sums and take any actions as may be
necessary or desirable to protect or enforce the security of this Mortgage or o remedy the
failure of Mortgagor to perform [ts covenants and agreements (without, however, waiving any
default of Mortgagor). Mortgagor ngrees to pay on demand all expenses of Mortgagee
incurred with respect to the foregoing (iacluding, but not limiled to, reasonable fees and
disbursements of counsel), topether with interest thereon at the Default Interest Rate from and
after the date on which Mortgagee incurs such expenses until reimbursement thereof by
Mortgagor. Any such expenses so incurred by Mortgagee, together with interest thereon as
provided above, shall be additional indebtedness of Mortgagor secured by this Mortgage and
by all of the other Loan Documents securing all or any part of the Debt, The necessity for any
such actions and of the amounts to be paid shall be-determined by Mortgagee in its sole
discretion, Mortgagee is hereby empowered to enter and to autporize others to enter upon the
Mortgaged Property or any part thereof for the purpose of perferming or observing any such
defaulted term, covenant or condition without thereby becoming lizole to Morlgagor or any
person in possession holding under Mortgagor. Mortgagor hereby ‘ackinowledges and agrees
that the remedies set forth in this Section 11.3 shall be exercisable by Mortgagee, and any and
all payments made or costs or expenses incurred by Morigagee in connectiontimawith shall be
secured hereby and shall be, without demand, immediately repaid by Mortgagor with interest
thereon at the Default Interest Rate, notwithstanding the fact that such remedies were-exercised
and such payments made and costs incurred by Mortgagee after the filing by Mortgagor of a
voluntary case or the filing against Mortgagor of an involuntary case pursuant to or within the
meaning of the Bankruptey Reforin Act of 1978, as amended, Title 11 U.S.C.. or after any
similar action pursuant tc any other debtor relief law (whether statutory, commion law, case
law or otherwise) of any jurisdiction whatsoever, now or hereafter in effect, which may be or
become applicable to Mortgagor, Mortgagee, any Indemnitor, the Debt or any of the Loan
Documenis,

11,6 Compliance with Laws. Mortgagor shail at all times comply with all
statutes, ordinances, regulations and other governmental or quasi-governmental requirements
and private covenants now or hereafier relating to the ownership, construclion, use or
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operation of the Mortgaged Property, including, but not limited 1o, those concerning
employment and compensation of persons engaged in operation and maintenance of the
Mortgaged Property and any environmental or ecofogical requirements, even if such
compliance shall require structural changes to the Mortgaged Property; provided. however,
that, Mortgagor may, upon providing Mortgagee with security satisfactory to Morigagee,
proceed diligently and in good faith to contest the validity or applicability of any such statute,
ordinance, regulation or requirement so long as during such contest the Mortgaged Property
sha)l not be subject to any lien, charge, fine or other liability and shall not be in danger of
being forfeited, lost or closed. Mortgagor shall not use or occupy, or allow the use or
occupancy.Of, the Mortgaged Property in any manner which violates any Lease of or any other
agreement arplicable to the Mortgaged Property or any applicable law. rule, regulation or
order or which constitutes a public or private nuisance or which makes void, voidable or
cancelable, or lacreases the premium of, any insurance then in force with respect thereto.

11.7  Auorney-in-Fact Provisions. With respect to any provision of this
Mortgage or any other LoanDocument whereby Mortgagor grants to Mortgagee a power-of-
attorney. (i) such power shaii ke deemed to be coupled with an interest, shall not be revocable
by Mortgagor so long as any portion of the Debt is outstanding, shall survive the voluntary or
involuntary dissolution of Mortgager 4nd shall not be affected by any disability or incapacity
sufferedt by Mortgagor subsequent to taedate hereof and (i) provided no Event of Default has
occurred and is continuing under this Mortgase. Mortgagee shall first give Mortgagor written
notice at least three (3) days prior to acting iinder such power, which notice shall demand that
Mortgagor first take the proposed action within.<uch period and advising Mortgagor that. if it
fails to do so, Mortgagee will so act under the power; provided, however, that, in the event
that an Event of Default has occurred and is continuing, or if necessary to prevent imminent
death, serious injury, damage, loss, forfeiture or dinnnution in value to the Morigaged
Property or any surrounding property or to prevent any adverse #itect on Mortgagee's interest
in the Mortgaged Property, Mortgagee may act immediately” aad without first giving such
notice, In such event, Mortgagee will give Mortgagor notice of such action as soon thereafter
as reasonably practical.

ARTICLE X1l
PAYMENT; DEFEASANCE; PREPAYMENT

12.1 Pavment of the Note, The Mortgagor shall duly and punctually pay or
cause to be paid, the principal of and the interest and premium, if any, on the Nole in
accordance with the respective terms hercof and thereof, without demand therefor or
presentation of the Note, in lawful money of the United States of America.

12,2 Computation of Interest. Interest shall be computed hereunder and unoer
the Note based on a 360-day year comprised of twelve 30-day months except that interest due
and payable for a period less than a full month shall be caleulated by muliiplying the actual
number of days elapsed in such period by & daily rate based on said 360 day year. Interest
shail acerue {rom the date on which funds are advanced hereunder {repardless of the time of
day) through and including the day on which funds are credited in accordance with the terms of
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the Note. Interest shall be payable hereunder and under the Note (i) at the Initia) Interest Rate
(as defined in the Note) untii the Optional Prepayment Date and (ii) from and after the Optional
Prepayment Date through and including the date this Note is paid in full, at 4 rate per annum
equal to the sum of the Initial Interest Rate plus two percent (2%) (the “Revised Interest
Rate™).

12.3  Application of Payments. So long as no Event of Default exists
hereunder which has not bee waived, each Monthly Payment shall be applied, prior to the
Optional Prepayment Date, first, to any amounts hereafier advanced by Mortgagee under any
Loun Docirment, second, to any late fees and other amounts payable to Mortgagee, third, to
the payment of accrued interest and last to reduction of principal, and from and after the
Optional Prepayment Date, as provided in Section 12.5 hereof,

12.¢ " Prepayment.

(2" The Note may not be prepaid in whole or in part at the option of
the Mortgagor except as prayidad in Section 12.6 and Section 12.7 below,

(b)  Pariial nrepayments of the Note shall not be permitted, except (i)
for partial prepayments resulling- from Mortgagee’s election to apply insurance or
condemnation proceeds to reduce the owetanding principal balance of the Note as provided in
Section 3.1(b) hereof, in which event no prepayiment fee or premiunt shall be due unless, at the
time of either Mortgagee’s receipt of such praceeds or the application of such proceeds to the
outstanding principal balance of the Note, an Event of Default shall have occurred and not
been waived, in which case, the provisions of Section 25.2 hereof shall be controlling and (ii)
as otherwise provided herein,

(¢) 1f the indebtedness evidenced. by the Note shall have been
declared due and payable by Mortgagor due to a defauit by Mortgapor hereunder or under any
other Loan Document prior to the date which is five (5) years after4ie date hereof, then there
shall also then be immediately due and payable, a prepayment fee inan'amount equal to the
greater of (A) two percent (2%) of the then outstanding principal balance of the Note on the
date of acceleration, and (B) an amount which would be sufficient 1o purchase s Deleasance
Collateral less the then-outstanding principal balance of the Note on the date 0f acceleration.
In the event that any prepayment fee is due hereunder, Mortgagee shall deliver to Morigagor 4
statement setting forth the amount and determination of the prepayment fee, and provided that
Mortgagee shall have in good faith applied the formula described above, Mortgagor shall not
have the right to challenge the calculation or the method of calculation set forth in any such
statement in the absence of manifest error,

12.5 Defeasance.

(@)  Notwithstanding any provision of this Mortgage to the contrary, at any .’

time afler the date which is five (5) years after the date hereof, and provided no Event of
Default has occurred, Mortgagor may cause the release of the Mortgaged Property from the
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