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THIS MORTGAGE AND SECURITY AGREEMENT ("Mortgage") made this
;7 day of December, 1996, by
FIRST MIDWEST TRUST COMPANY, not personally
but as Trustee under Trust Agreement
dated November 25, 1996 and known as Trust No. 6129

(herein, whethe:- one or more, and if more than one jointly and
ceverally, called the "Mortgagor), to

First Midwest Bank, National Association
725 Waukegan Road, Deerfield, Illinois

(herein, trgnether with its successors and assigns, including each
and every fron time to time holder of the hote hereinafter referred
to, called the ™jortgagee").

WHEREAS, the Yortgagor has, concurrently herewith, executed
and delivered to tho#Mortgagee, the Mortgagor’s note (herein called
the "Note™) dated the riate hereof, in the principal sum cf

One Million Six ¥Yuondred Eighty Thousand Dollars
(§1.680,000.00)

bearing interest at the rate spicified therein, due in installments
pavable to the order of the Mortqagee, and in any event, no later
than December 31, 2006; and

WHEREAS, the indebtedness evidenced by the Note, including the
principal thereof and interest and prewium. if any, thereon, and
any extensions and renewals thereof, in wiiol2 or in part, and any
and all other sums which may be at any %i»e due or owing or
required to be paid (i) in this Mortgage; {132 . in the Note; or
(iii) in any other docusents securing the Note (““Loan Documents®);
are herein called the "Indebtedness Hereby Secured.®

NOW, THEREFORE, THIS MORTGAGE WITNESSETH:

That to secure the payment of the principal of and interest
and premium, if any, on the Note according to its tenor and effect
and to gsecure the payment cf all other Indebtedness Hereby Secured
and the performance and observance cf all the covenants, provisions
and agreements herein and in the Note contained (whether or not the
Mortgagor is personally iiable for such payment, performance and
observance) and in consideration of the making of the ioan
evidenced by the Note, and for other good and valuable
considerations, the receipt and sufficiency of all of which is
hereby acxnowledged by the Mortgagor, the Mortgagor does hereby
GRANT, WARRANT, RELEASE, REMISE, ALIEN, MORTGACE and CONVEY unto
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the Mortgagee all and sundry the property (herein together with the
property mentioned in the next succeeding paragraphs hereto, called
the "Premises") described in Exhibit A attached hereto and made a

part hereof,

TOGETHER with and including within the term "Premises", as
used herein, any and all improvements, tenements, buildings,
easenments, fixtures, privileges, reservations, allowances,
hereditaments and appurtenances now or hereafter thereunto
belonqging or pertaining; any and all rights and estates in
reversicn or remainder; all rights of Mortgagor in or to adjacent
sidewalks, alleys, streets and vaults; and any and all rights and
interests of every name and nature now or hereafter owned by the
Mortgagor, f{c:ming a part of and/or used in connection with the
real estate and/or the operation and convenience of the buildings
and improvements located thereon, including (by way of enumeration
but without limitation) all furniture, furnishings, and equipment
used or useful i’ the operation of the real property or
improvements thereon o furnished by Mortgagor to tenants thereof;
all building materials located at the said real estate and intended
to be incorporated in _jmprovements now or hereafter to be
constructed thereon, whetb2r or not incorporated therein; all
machines, machinery, fixture¢s, apparatus, equipment or articles
used to supply heating, gas, electricity, air conditioning, water,
light, power, sprinkler protection, waste removal, refrigeration
and ventilation, and all floor covzrings, screens, storm windows,
blinds, awnings, stoves, refrigeyzcors, dishwashers, disposal
units, range hoods and blowers, together with all additions thereto
and replacements thereof (Mortgagor agreeing to execute such
further instruments as requested by Mortgacee to confirm conveyance
and transfer of the foregoing); in each cise now or hereafter
placed in, on or at the Premises (it being understood that the
enumeration of any specific articles of property shall in no wise
exclude or be held to exclude any items of  property not
specifically enumerated.} As to any of the prcoperry aforesaid
which does not form a part and parcel of the real estate or does
not constitute a fixture (as defined by the Uniform Commercial
Code), this Mortgage is hereby deemed to be as well, a Security
Agreement under the Uniform Commercial Cosde for the purpsse of
creating hereby a security interest in such property, - which
Mortgagor hereby grants to the Mortgagee as Secured Party.

AND TOGETHER WITH all leasehold estates, right, title and
interest of Mortgagor in any and all leases, subleases or
agreements relating to the use and occupancy of the Premises or any
portion thereof, now or hereafter existing or entered into,
together with all security deposits, advance rentals and other
deposits given in connection with any leases.

AND TOGETHER WITH all of the rents, inconme, receirts,

revenues, issues and profits thereof and therefrom; AND ali of the
land, estate, property and rights hereinabove described and hereby
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conveyed and intended so to be, whether real, personal or rixed,
and whether or not affixed or annexed to the real estate are
intended to be as a unit and are hereby understood, agreed and
declared to form a part and parcel of the rzal estate and to be
appropriated to the use of the real estate and for the purposes
hereof shall be deemed to be real estate conveyed and aortgaged
hereby.

AND TOGETHER WITH any and all awards or payments, including
interest thereon, and the right to receive the same, which may be
made with respect to the Premises as a result of (a) the proceeds
of insvrance in effect with respect to the Fremises, (b} the
exerciss of the right of eminent domain, condemnation cr other
similar praceedings, (<) the alteration of the grade of any street,
or (d) any. cther injury to or decrease in the value of the
Premises, %o the extent of all amounts which may be secured by this
Mortgage at th: date of receipt of ary such award or payment by the
Mortgagee, and. of the reasonable counsel fees, costs and
disburseaents in-urred by the Mortgagee in connection with the
collection of such award or payment. The Mortgagor agrees to
execute and deliver, from time to time, such further instruments as
may be requested by the mortgagee to confirm such assignment to the
Mortgagee of any such oward or payment.

AND TOGETHER WITH al) “of Mortgagor’s rights further to
encumber said property for deost except by such encumbrances which,
by their actual terms and specjirically expressed intent, shall be
and at all times remain subject and subordinate to any and all
leases andjor tenancies (a) whiclh are in existence when such
encumbrances become effective, or () 'vhich are thereafter created,
Mortgagor hereby representing to Mortgro=ze, as a special inducement
to Mortgagee to make this loan, that as nf the date hereof there
are no other encumbrances to secure Jdebt,- and ccvenanting that
there are to be none as of the date tkis Mortgage bhecomes of
record, except in either case encumbrances having the prior written
approval of Mortgagee, and all of Mortgagor’s .t ights to anter into
any lease or lease agreement which would create 'z tenancy that is
or may become subordinate in any respect to any mortvage or deed of
trust other than this Mortgage.

TO HAVE AND TO HOLD all and sundry the Premises. hereby
mortgaged and conveyed or intended so to be, together vwith the
rents, issues and profits thereof, unto the Mortgagee forever,; free
from all rights and benefits under and by virtue of the Honestead

Exemption Laws and Redemption Lg 5 of the State of Illinois, which
rights and penefjts are hereby expressly rejeased and wajved,
inglgg;ng but not ilmlgg to Mo ;ggagor s right to redemption which

55 wWalv er Illinojs Compiled Statuteg, Chapte

=160 for the uses and purpeses herein set forth,

together with all right to retain possession of the Premises after
any default in the payment of all or any part of the Indebtedness
Hereby Secured, or the breach of any covenant or agreement herein

K3TAVIRSTMES ANTEEAT S 1-AORT 12119 7
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contained, or upon the occurrence of any Event of Default as
hereinafter defined.

PROVIDED, NEVERTHELESS, and these presents are upon the
express condition that if all of the Indebtedness Hereby Secured
shall be duly and punctually paid and all the terms, provisions,
conditions and agreements herein contained on the part of the
Mortgagor to be performed or observed shall be strictly performed
and okbserved, then this Mortgage and the estate, right and interest
of the Moricajee in the Premises shall cease and beccme void and of
no effect and cthall be released at the expense of Mortgagor.

AND IT IS FURTHER AGREED THAT:

1. PAYMENT OF IND:BIZDNESS. The Mortgagor will duly and promptly
pay each and every installment of the principal of and interest and
premiur, if any, on tre .Jote, and all other Indebtedness Hereby
Secured, as the same becuwe due, and will duly perform and observe
all of the covenants, agrezrents and provisions herein or in the
Note provided on the part o: the Mortgagor to be performed and

observed.

2. MAINTENANCE, REPAIR, RESTCRATION, PRIOR LIENS, PARKING,
MANAGEMENT, ETC.

A. Mortgagor will (a) promptly ‘r2pair, restore or rebuiid
any buildings or improvements now or. liereafter on the Premises
which may become damaged or be destroyed whetler or not proceeds of
insurance are available or sufficient for tuna purpose; (b) keep the
Premises in good condition and repair, without vaste, and free from
mechanics’, materialmen’s or like liens or clains or other liens or
claims for any lien not expressly subordinated to the lien hereof;
(c) pay, when due, any indebteaness which may be secured by a lien
or c¢charge on the Premises inferior or superior to the l:en hereof,
and upon request exhibit satisfactory evidence of ths _ayment or
discharge of such lien to the Mortgagee; (d) coxplete, within a
reasonable time, any building or buildings now or at any time in
the process of erasction upon the Premises; (e) coaply with all
requirements of law, municipal ordinances or restrictions and
cevenants of record with respect to the Premises and the use
thereof; (f) make no material alterations in the Premises, except
as required by law or municipal ordinance; (g) suffer or permit no
change in the general nature of the occupancy of the Premises
without the Mortgagee's prior written consent; (h) pay all
operating costs of the Premises; (i) initiate or acquiesce in no
zoning reclassification with respect to the Premises, without the
Mortgagee’s prior written consent; and {(j) provide, improve, grade,
surface and thereafter maintain, clean, repair, police and
adequately light parking areas within the Premises of sufficient
size to accommodate not less than the number of automobiles as may
be required by 1local zoning authorities, codes or other laws
whichever may be greater, together with any sidewalks, aisles,

ISTAIRSTMEMANDREAS 51 1-MORT 1212% 8
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streets, driveways and sidewalk cuts and sufficient paved areas for
ingress, egress and right-of-way to and froa the adjacent public
thoroughfares necessary or desirable for the use thereof; and will
reserve and use all such parking areas solely and exclusively for
the purvose of providing ingress, egress and parking facilities for
automobiles and other passenger vehicles of Mortgagor or tenants er
invitees of tenants of the Prezises; and Mortgagor will not reduce,
build upon, obstruct, redesignate or relocate any such parking
areas, sidewalks, aisles, streets, driveways, sidewalk cuts or
paved areas or riguts-of-way or lease or grant any rights to use
the sare to any other person except tenants and invitees of tenants
of the Promises without the prior written consent of the Mortgagee.

B. Mo improvement on the Premises or on land adjoining the
Premigses whilh is owned or controlled by Mortgagor or by any
general partne. rr related business entity of such general partner
shall be construct¢od unless plans and specifications therefor have
been first submittzd to Mortgagee and apprcved by it, in the
exercise of its sole judgment, as entailing no prejudice to the
loan secured hereby or the security therefor. Any alterations
performed by Mortgagor fa} shall not change the general character
or use of the Premises, ~/ reduce the fair market valie thereof
below its value immediately bzfore such Mortgager’s alteration, or
impair the usefulness of the Presises; (b) shall be effected with
due diligence, in a good and workaanlike manner and in compliance
with all applicable legal requiremnents, insurance requiresents,
leases, plans and specifications “and contracts; (c¢) shali be
promptly and fully paid for by Morcgyagor; (d; shall be made, in
case the estimated cost thereof excrels $50,000.99, under the
supervision of a qualified architect or-:crgineer, pursuant to plans
and specifications approved by Mortgagor and only after Mortgagor
shall have furnished to Mortgagee, if requzcsted by Mortgagee, a
bond acceptable to Mortgagee, or other securiy satisfactory to
Mortgagee; (e) shail be constructed entirely witi:ir the boundaries
of the Premises or any permanent encroachment easerent approved by
Mortgagee; and (f) only if after completing all such improvements
Mortgagor provides an endorsement to Lender’s policy of titie
insurance insuring the Preaises to be free of actual or potential
mechanics’ liens. All Mortgagor’s alterations shall iwsczdiately
become and remain subject to the lien of this Mortgage. HKoxigagor
may not remove or demolish any improvement or any part tiereof.
Mortgagor will not materially aiter any landscaped, recreation or
paved area.

c. Any property management agreement for the Premises
entered into hereafter by Mortgagor with a property manager, shail
contain a "no lien” provision whereby the property manager waives
znd releases any and all mechanic’s lien rights that the property
manager or anyone claiming by, through or under the property
manager may have pursuant to 770 ILCS 60/0.01 et seg. (1992) as
amended from time to time. Such property management agreement or
a short form thereof shall, at Mortgagee’s request, be recorded

KFTAFISTMEPANDREAS! | - MONT 12129 ]
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with the Recorder of Deeds of the county where the Premises are
located. In addition, Mortgagor shall cause the property manager
to enter into a Subordination of Managedent Agreement with
Mortgagee, in recordable form, whereby the property manager
subordinates present and future lien rights and those of any party
claiming by, through or under the property manager, to the lien cf

this Mortgage.

3. TAXES. The Mortgagor will pay when due and before any penalty
attach«s, all general and special taxes, assessments, impact fees,
water chzrges, sewer charges, and other fees, taxes, charges and
assessmercs of every kind and nature whatsoever (all herein
generally <alled "Taxes"), whether or not assessed against the
Mortgagor, 1. applicable to the Premises or any interest therein,
or the Indebte:in:ss Kereby Secured, or any cbligation or agreement
secured hereby; snd Mortgaqor will, within thirty days after the
due date thereof, ~iurnish to the Mortgagee, duplicate receipts
therefor. To preveyni <default thereunder, the Mortgagor will pay in
full under protest in che manner provided by statute, any Taxes
which the Mortgagor may dssire tc contest; provided, however, that
if deferment of payment oZ any such Taxes is required to conduct
any contest or review, the Moltgagor shall deposit the full amount
thereof, together with an amsunt equal to the estimated interest
and penalties thereorn during (the period of contest, with the
Mortgagee, or provide title insurance or bond over such contested
taxes. In any event, Mortgagor shail (and if Mortgagor shall fail
so to do, the Mortgagee may, but shall not be required to, and for
the purpose may use the monies deposited as aforesaid) pay all
Taxes, notwithstanding such contest, -itr in the opinion of the
Mortgagee, the Premises shall be in jeopardy or in danger of being
forfeited or foreclosed. In the event that sy law or court decree
has the effect of deducting from the value of j7znd for the purpose
of taxation any lien thereon, or imposing upon. thes Mortgagee the
payment of the whole or any part of the Taxes «i liens herein
required to be paid by the Mortgagor, or changiny ir-any way the
laws relating to the taxation of mortgages or debi{s secured by
mortgages or the interest of the Mortgagee in the Pramis:s or the
manner of collection of Taxes, so as to affect this Mortgzoc or the
Indebtedness Hereby Secured or the holder thereof, then-auid in

any such event, the Mortgagor upon demand by the Mortgagee, will
pay such Taxes or reimburse the Mortgagee therefor. Notking in
this Section 3 contained shall require the Mortgagor to pay any
income, franchise or excise tax imposed upon the MNortgagee,
excepting only those that may be levied against such income
expressly as and for a specific substitute for Taxes on the
Premises, and then only in any amount computed as if the Mortgagee
derived no income from any source other than its interest

hereunder.

q. INSURANCE COVERAGE. The Mortgagor will insure and Kkeep
insured all of the buildings and improvements now or hereafter
constructed or erected upon the Premises and each and every part
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and parcel thereof, against such perils and hazards as the
Mortgagee may from time to time require, and in any event
including:

a) Insurance against lcss caused by fire, lightning and
risks covcred by the so-called "all risks" endorsement,
and other such risks as the Mortgagee may reasonably
require, in amounts equal to the full replacement vaiue
of the Premises without co-insurance (but in no event
less than the initial stated principal of the Note), plus
the cost of debris removal;

b) Comprehensive public liability insurance agairst bodily
sajury and property damage in any way 2rising in
cunnection with the Premises, with such limits as the
Mortyajjee may require and in any event not less than
$1,000,000.00 single limit coverage;

c) Rent and rental value insurance (or, at the discretion of
Mortgagee, “usiness interruption insurance) ir amounts
sufficient to pay during any perind of up to twelve {12)
months in whiclh “he Premises may be damaged cor destroyed,
(i) all amount:  required herein to be paid by the
Hortgagor, including but nct limited to all taxes,
assessments, utiiity charges, operating expenses and
insurance premiums; ana (ii} all projected annual rents
derived from the Premises;

d) Broad form boiler, machinery and other insurance of the
types and in amounts as (lnhe Mortgagee may require
providing for the full repair and replacement cost
coverage;

e) Ouring any period of construction or the =making of any
alterations or improvements to . the Premises,
(i) insurance covering claims based on the owner’s
contingent liability not covered by b2 insurance
required in this Mortgage; (ii) workmens <repensaticn
insurance covering all persons engaged in maxing such
alterations or improvements for the benerit of
Mortgagor’s employees and third parties in the amounts
required by agpplicable state laws; and (iii) extended
coverage casualty insurance in the form of a "Builder’s
Risk"™ nonreporting policy in an amount to be determined
by Mortgagee as the insurable value of the improveaents
to be constructed, with an endorsement naming Mortgagee
as Mortgagee without subjecting the Mortgagee to defenses
which may be available against the Mortgagor.

L0 ST0LE

f) Full Federal Flood Insurance in the maxizum obtainable
amount if Premises is in a flcod area, as defined by the

ESTAFRITMIPANGREAS S 1-MORT 12719 11
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Federal Insurance administration pursuant tc the Federal
Fiood Disaster Protection Act of 1973, as amended.

g) Umbrella comprehensive public liability coverage of not
less than $2,000,000.00.

h) If any part of the Premises is now or hereafter used for
the saie or dispensing of beer, wire, spirits or any
other alcoholic beverages, so called "dram shop" or
*innkeepers liability™ insurance, all in amounts as may
be required by law or as the Mortgagee may specify, but
in no event less than $2,000,000 single limit coverage.

i} Until further written notice from Mortgagee, all such
inscrvance policies shall name the following as Loss

Payeess/additional Insured:

First Midvast Bank, National Association

725 Waukegur, Road
Deerfield, I)iinois 60015

3) Such other insurunce with companies in such amounts and
against such insurable risks as from time to time may be

reasonably required by Mortgagee.

5. INSURANCE POLICIES. All ‘policies of insurance to bhe

maintained and provided as requirea ny Section 4 hereof shall be in
foras, companies and amounts reascrably satisfactory to the
Mortgagee and 21l policies cf casuulty insurance shall have
attached thereto standard mortgayge clauses and loss
payee/additional insureds cr endorsements !n iavor of and with loss
payable to and in form satisfactory to the ¥ortgagee. All such
insurance shall provide "all risk®" agreed valve 100% replacement
cost coverage without co-insurance and shall be carried with
companies acceptable to Mortgagee. The policies and renewals {or
certificates evidencing same), shall be marked by the insurer
"PAID", shall be delivered to the Mortgagee at leas:t “hirty (30)
days before the expiration of the old policies and ‘siall have
attached thereto standard non-contributing mortgage cliuses in
favor of and entitling the Mortgagee alore to collect any ani all
of the proceeds payable under all such insurance, as well as
standard waiver of subrogation endorsements, and a provision for
thirty (36) days’ notice to Mortgagee prior to any cancellation
thereof. The Mortgagor will deliver a&ll poliicies, including
additional and renewal policies to the Mortgagee and, in case of
insurance poli~ies about to expire, the Mortgagor will deliver
renewal policies not less than thirty (39) days prior to the
respective dates of expiration. In the event of a change in
owrership or of occupancy of the Premises, immediate notice thereof
by mail shall be delivered to all insurers, if reguired cy the
applicable policy. In the event Mortgagee, in its reasonable
discretion, determines that any insurance provided by Mortgagor
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does not comply with the insurance requirements set forth herein,
then Mortgagee may, after giving Mortgagor fourteen (14) days prior
written notice, at any time and at its own discretion, procura and
substitute for any ané all of the insurance so held as aforesaid,
such other policy or policies of insurance, ir such amount and
carried in such company as it may determine, the cost of which
shall he repaid to HMortgagee by Mortgagor upon demand. Mortgagor
shall furnisn (not mcre frequently than annually) to Mortgagee,
upon its request, estimates or appraisals of insurable value,
without cost to the Mortgagee, such as are reqularly and ordinarily
made bv insurance companies to determine the thern replacement cost
of the weilding or buildings and improvements on the Premises.

If tiis Mortgagor shall fail to keep the Mortgaged Premises
insured in arcordance with the requirements of Paragraph 4 above,
the Mortgagee shull have the right, at its option, te provide for
such insurance and pay the premiums thereof, and any amounts paid
by the Mortgagee shall constitute additional Indebtedness Hereby
Secured by this Mcrisage and shall bear interest at the Default
Rate as hereinafter defined.

.  INTENTIONALLY OMITTEL.

7. PROCEEDS OF INSURANCE. The Mortgagor will give the Mortgagee
prompt notice of any damage to Or destruction of the Premises, and:

a) In case of loss covered by policies of insurance, the
Mortgagee (or, after entry of decree cof foreciosure, the
Purchaser at the foreclosure sale or decree creditor, as
the case may be) is hereby authorized at its option
either (i) to settle and adjust any claim under such
policies without the ccnsent rnf- the Mortgagor, or
(ii) allow the Mortgagor tc agrees with the insurance
company or companies on the amount % %e paid upon the
loss; provided, that the Mortgagor may itself adjust
losses aggregating not in excess of Twenty five Thousand
bollars ($25,000.00), and provided further that in any
case the Mortgagee shall, and is hereby authorized to,
ccllect and receipt for any such insurance procesds; and
the expenses incurred bty the Mortgagee in the adjustment
and collection of insurance proceeds shall be so auch
additional Indebtedness Hereby Secured, and shall be
reimbursed to the Mortgagee upon demand.

b) In the event of any insured damage to or destruction of
the Premises or any part thereof (herein called an
"Insured Casuaity®), and if, in the sole and exclusive
judgment of the Mortgagee, the Premises can be restored
to an economic unit of the same character not less
valuable than the same was prior to the Insured Casualty
within a reasonable period of time as determined solely
by the Mortgagee, and adequately securing the outstanding

KSTAFIRS) MIDANDREAS S 1-MORT 12729 13
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balance of the Indebtedness Hereby Secured, then, if no
Event of Default as hereinafter defined shall have
occurred and be then continuing and the Mortgagor shall
not be in default hereunder and the Mortgagee, in its
sole discretion, is adequately secure in receiving all
payments due from the Mortgagor under the Note during the
period of construction and restoration, the proceeds of
insurance shall be applied to reimburse the Mortgagor for
the cost of restoring, repairing, replacing or rebuilding
the Premises or part thereof subject to Insured Casualty,
as provided for in Section 8 hereof; and the Mortgager
hereby covenants and agrees forthwith to commence and to
Jiligently prosecute such restoring, repairing, replacing
or'rebuilding; provided, always, that the Mortgagor shall
pay all costs of such restoring, repairing, replacing or
rebullding in excess of the proceeds of insurance.

Except-as nrovided for in Subsection (b) of this Section
7, the Morcyagee may apply the proceeds of insurance
consequent © wgon  any Insured <Casualty wupon the
Indebtedness Hersby Secured, in such order or manner as

the Mortgagee na: elect.

In the event that proceeds of insurance, if any, shall be
made available to tne' Mortgagor for the restoring,
repairing, replacing oi-rebuilding of the Premises, the
Mortgagor hereby covenanis to restore, repair, replace or
rebuild the same, to be ofi at least equal value, and of
substantially the same characinr as prior to such damage
or destruction; all to be effected in accordance with
plans and specifications to be first submitted to and
approved by the Mortgagee.

8. S S &) N c OCEEDS. I+~ the event the

Mortgagor is entitled to reimbursement out of insurance proceeds
held by the Mortgagee, such proceeds shail be disburscd from time
to time upon the Mortgagee being furnished with' satisfactory
evidence of the estimated cost of completion of the rzsioration,
repair, replacement and rebuilding with funds (or a3surances
satisfactory to the Mortgagee that such funds are availiable)
sufficient in addition to the proceeds of insurance, to couaplete
the proposel restoration, repair, replacement and rebuilcing and
with such architect’s certificates, waivers of lien, contractor’s
sworn statements and such other evidences of cost and of payment as
the Mortgagee may reasonably require and approve; and the Mortgagee
may, in any event, reguire that all plans and specifications for
such restoration, repair, replacement and rebuilding be submitted
to and approved by the Mortgagee prior to commencement of work.
Further, the Mortgagee, at its option, may require the
establishment of a censtruction escrow at a title company
acceptable to Mortgagee to administer the diskbursement of the
insurance proceeds. No payecnt made prior to the final completion
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of the restoraticn, repair, replacement or rebuilding shall exceed
Ninety Percent (90%) of the vaiue of the work performed from time
to time; funds other than proceeds of insurance shall be disbursed
prior to disbursement of such proceeds; and at all times the
uriddisbursed balance of such proceeds remaining in the hands of the
Mortgagee (or construction escrowee), together with funds deposited
for the purpose or irrevocably committed tc the satisfaction of the
Mortgagee by or on behalf of the Mortgagor for the purpose, shall
be at least sufficient in the reasonable judgment of the Mortgagee
to pay for the cost of completion of the restoration, repair,
replacement or rebuilding, free and clear of all liens or claims
for lien. No interest shall be allowed tc the Mortgagor on account
of any proceeds of insurance or other funds held in the hands of

Mortgugee.

Q. CONL'EZHATION. The Mortgagor will give prompt notice of any
proceedincos, instituted or threatened, seeking condemnation or
taking by emi n2nt domain or any like process. The Mortgagor hereby
assigns, transfixs and sets over unto the Mortgagee the entire
proceeds of any iward or claim feor damages for any of the Premises
taken or damaged under the power of exinent domain, or by
condemnation includirg damages to grade. The Mortgagee may elect
to apply the proceeds cf the award upon or :in reduction of the
Indebtedness Hereby Setured then mcst remotely to be paid, whether
due or not, or to require the Mortgagor to restore or rebuild the
Premises, in which event,  the proceeds shall be held by the
Mortgagee and used to reimbvize the Mortgagor tfor the cost of such
rebuilding or restoring. If tbz Mortgagor is obligated to restore
or replace the damaged or destioyed buildings or improvements upon
the Premises under tne terms of anvy lease or leases which are or
may be pricr to the lien of this Mortgage, and if sucn taking does
not result in cancellation of such lrase or leases, the award shall
be used to reimburse the Mortgagor for fhe cost of restoration and
rebuilding; provided always, that Morcgagor is not in defauit
hereunder and that no Event of Default has occurred and is then
continuing. If the Mortgacor is required o: permitted to rebuild
or restore the Premises as aforesaid, | such rebuiiding or
restoration shall be effected solely in accordaiice with plans and
specifications previously submitted to and  anproved by the
Murtgagee, and proceeds of the award shall be paid out in the same
manner as is provided in Section 8 hereof for the payment of
irsurance proceeds towards the cost of rebuilding o: castoration.
If the amount of such award is insufficient tc cover tiae cost of
rebuilding or restoration, the Mortgagor shall pay such costs in
excess of the award, before being entitled to reimbursement out of
the awarr. Any surplus which may remain out of the award after
payment of such costs of rebuilding or restoration shall, at the
option of the Mortgagee, be applied on account of the Indebtedness
Hereby Secured, then most remotely tc be paid, or be paid to any
other party entitled thereto. No interest shall be allowed to
Mortgager on account of any award held by Mcrtgagee.
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10. STAMP TAX. If, by the laws of the United States of America,
or of any state, county or municipality having jurisdiction over
the Mortgagor, any tax is due or hecomes due in respect of the
issuance of the Note, this Mortgage or any other Loan Document, the
Mortgager shall pay such tax in the manner required by svch law,
Mortgayor will pay all mortgage recording taxes due upon recording

of Mortgrge.

11. PREPAY{FAT PRIVILEGE. The Mortgagor shall have the privilege
of making prepaywmen:ts on the principal of the Note (in addition to

the required payw:nts thereunder) in accordance with the prepayment
provisions set fcrth in the Note, but not otherwise.

12. EFFECT OF EXTENSJONS OF TIME, AMENDMENTS ON JUNIOR LIENS AND
OTHERS. If the payment <f the Indebtedness Hereby Secured, or any
part thereof, be extendad or varied, or if any part of the security
be released, all persons now or at any time hereafter liable
therefor, or interested in “h: Premises, shall be held to assent to
such extension, variation oxr :=lease, and their liability, and the
lien, and all provisions hereof —-shall continue in full force and
effect; the right of recourse against all such persons being
expressly reserved by the Mortcacee, notwithstanding any such
extension, variation cr release. pay person, firm or corporation
taking a junior mortgage, or other ‘1ien upon the Premises or any
interest therein, shall take the said ljien subject to the rights of
the Mortgagee herein to amend, modify anc supplement this Mortgage,
the Note and the Assignment hereinafter d:fined and referred to,
and to extend the maturity of the Indebtedress Hereby Secured, in
each and every case without obtaining the ccnsent of the holder of
such junior lien and without the lien of this ’i0rtgage Iossing its
priority over the rights of any such junior lien.

i3. HAZARDOUS SUBSTANCES. The Mortgager hereby  represents,
warrants and covenants that neither the Mortgagor nor. “c the best
of Mortgagor’s knowledge, any other person (including pricc -owners,
tenants or subtenants) has ever caused or permitted any l{ztardous
Substances (as such term is hereinafter defined) to be-piaced,
stored, treated, manufactured, handled, produced, transpcrted,
held, located or disposed of on, under or at the Premises or any
part thereof and neither the Premises nor any part thereof has aver
been used by the Mortgagor or, to the best of Mortgagor's
knowledge, by any other person {including prior owners, tenants and
subtenants) as a dump site or storage site (whether permanent or
temporary) for any Hazardous Substances. The Mortgagor covenants
and agrees that the Mortgagor shall not, nor shall the Mortgagor
voluntarily permit any other person or entity to, place, hold,
locate or dispose of any Hazardous Substances on, under or at the

Premises or any part thereof. Without limiting the foregoing,
Mortgagor shall not cause or permit the Premises to be used to
generate, manufacture, refine or process Hazardous Substances, "~ r

shall Mortgager cause or permit, as a result of any intentional sr
unintentionai act or omission on the part of Mortgagor or afhy

KSTAWISTMERANDREADS! [-MORT 1212% 16




UNOFFICIAL COPY

tenant or subtenant, a release of Hazardcus Substances onto the
FremiiLes or onto any other property. Mortgagor shall comply with
and ensure compliance by ail tenants and subterants with all
a2pplicable federal, state and local laws, ordinances, rules and
regulations, and ensure that any and all tenants and subtenants
obtain and comply with any and all approvals, registrations or
peraits required thereunder. The Mortgagee reserves the right to
require the Mortgagor to obtain environmental risk studies and
raports at any time during the term of this Mortgage.

Thr_Mortgager hereby agrees to indemnify the Mortgagee, its
employecr, agents, officers and directors, and their successors and
assigns, and hold the Mortgagee harmless from and against any and
all lossvs,. liabilities (including strict liability), damages,
injuries, peoalties, fines, settlements, expenses and costs of
whatever kinc ur nature, Xnown or unknown, contingent or otherwise,
including, with~ut limitation, reasonable attorneys’ fees, of any
settlement or juigment and claims of any and every kind whatsoever
paid, incurred or sutfered by, or asserted against, the Mortgagee
by any person or entity or governmental agency, for, with respect
to, or as a direct or/ irdirect result of (i) the presence on or
under, or the escape, -isakage, disposal, spillage, emissicn,
discharge or release fron Iie Premises of any Hazardcus Substance
or (ii) at any time, the incerrectness or breach of this covenant,
warranty or representation zet forth in this Mortgage or in the
separate Envircnmental ~r1 Personal Indemnity  Agreement
("Environmental Indemnity agreenent®™) which is one of the Loarn
Documents, and also including, withovt limitation, any violation or
claim arising under any Envirconmentai lLaws as hereinafter defired,
provided, hrowever, that the Mortgagur shall not indemnify the
Mortgagee for any such losses, liabiiities, damages, injuries,
expenses or costs related to or iavelving Hazardous Substances
placed or disposed of on the Premises arter Mortgagee acquired
t:tle tc the Premises through foreclosure or deed in lieu of
foreclosure. The Environmental Indemnity Agreer.:it shail be deened
to be a separate and distinct obligation, enforceatle separate and
apart from this Mortgage.

For purposes hereof, the term "Environmental Laws” shall mean
and include all federal, state and local statutes, c¢cZinances,
requlations, codes, orders, decrees and rules regulating, relating
to or imposing liability (including strict liability) or stiandards
of conduct in connection with environmental guality, health,
safety, contamipation and cleanup, including, without limitation,
and as amended from time to time, the Comprehensive Environmental
Response, Compensation and Liability Act of 1980 ("CERCLA"), 42
U.S.C. §9601, et seq.; the Hazardous Materials Transportation Act,
49 U.S.C. §1802, et seg.; the Clean Air Act, 42 U.S.C. §7401, et
seqg.; the Clean Water Act, 33 U.S.C. §1251, et seq., and the Water
Quality Act of 1987; the Federal Insecticide, Fungicide, and
Rodenticide Act, 7 U.S.C. §136, et seq.; the Marine Protection,
Research, and Sanctuaries Act, 33 U.S.C. §1401, et seq.; the
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National Environmental Policy Act, 42 U.S.C. §4321, et seg.; the
Noise Control Act, 42 U.S.C. $€4901, et seq.; the Occupational
Safety and Health Act, 29 U.S.C. §651, et seqg.; the PResource
Conservation and Recovery Act, 42 U.S.C. §6901, et seq., as amended
by the Hazardous and Solid Waste Amendments cf 1984; the Safe
Drinking Water Act, 42 U.S.C. §300f, et sedg., as amended by the
Superfund Amendments and Reauthorization Act, the Emergency
Planring Community Right-to-Know Act, and Radon Gas and Indoor Air
Quality Research Act; the Toxic Substances Control Act, 15 U.S.C.
§2601, a2t seg.; the Atomic Energy Act, 42 U.S.C. §z011, et seq.;
and the ldwclear Waste Policy Act of 1982, 42 U.S.C. §10101, et
seg.; and state lien and superlien and environmental cleanup
statutes, vith implementing reguiations and quidelines.
Environmental Laws shall also include all state, regional, county,
municipal and other local laws, regulations and ordinances insofar
as they purport %o regulate Hazardecus Substances, or any other
statute, law, ordirance, code, rule, regulation, order or decree
regulating, relating to or imposing liabiiity (including strict
liability), or standa’ds of conduct concerning any Hazardous
Substance, regardless oi vnether or not caused by, on behalf of, or
within the control of the rortgagor.

For purposes hereof, the “orm "Hazardous Substances" shall
mean and include any toxic ‘or hazardous waste or material,
pollutants or contaminants, or( snbstances, including without
limitation, asbestos, PCBs, petroleum products and by-products,
hazardous substances or toxic subsiaaces, hazardous materials,
hazardous waste, toxic pcllutant, hazardous air pollutant, or other
substances or materials which are includeq nnder or regulated by or
defined in any Environmental Laws.

If the Mortgagor receives any notice cr Xrurledge of (i) the
cccurrence of any event involving the use, spiii, release, leak,
seepege, discharge or cleanup of any Hazardous 'Substance, or
(ii) any complaint, order, citation or other notice with regard to
air emissions, water discharges, or any other environnerc¢zl, health
or safety matter affecting the Mortgagor or the Preuises (an
"Environmental Complaint") from any person or entity (ircluding,
without limitation, the EPA) then the Mortgagor shall immeaiately
notify the Mortgagee orally and in writing of any such notice and,
if the Environmental Complaint is in writing, shall immediatelyv
deliver a copy of the Envircnmental Complaint to Mortgagee,
Further, the Mortgagor shall immediately commence all actions
necessary to clean up, rvremove, resolve and comply Wwith any
complaint, order, citation, notice or Environmental Complaint.

In addition to all other rights granted to the Mortgagee, upon
the occurrence of the Mortgagor’s receipt of any notice or
knowledge specified herein, including, without limitation, an
Environmental Complaint and the Mortgagor‘s failuie to commerice the
cleanup, removal or resolution of any Hazardous Substance or
Environmental Complaint within thirty (30) days notice of breach of
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a covenant or warranty or receipt of notice or knowledge specified
herein and to thereafter continuously and diligently proceed with
such cleanup, removal or resolution, except as may be delayed by an
act of God, strike, act of the puklic enemy, war, blockade, public
riot, fire, storm, flood and explosion ("Force Majevre"), the
Mortgagee shall have the right, but not the obligation, to enter
onto the Premises or to take such other actions as it deems
necessary or advisable to cleanup, remove, resolve or minimize the
impact of, or otherwise deal with, any such Hazardous Substance or
Environmental Complaint following receipt of any notice froam any
person ot entity {including without limitatiorn, the EPA) asserting
the exis“ence of any Hazardous Substance or an Environmental
Complaint partaining to the Premises or any part thereof, which, if
true, could result in an order, suit or other action against the
Mortgagee andycr which, in the reasonable opinion of the Mortgagee,
could have a mzcerially adverse impact on the value of the Preaises
or otherwise jeorardize the Mortgagee'’s lien against the Premises
granted or created nader the Mortgage. Any funds of the Mortgagee
used for any purposc iaferred to in this Section shall constitute
advances secured by the Loan Deocuments and shall bear interest at
the rate specified in the Note to be applicable after default
thereunder. The Mortgagor ecknowledges and states that it has made
®"appropriate inquiry"™ into tre previous ownership and uses of the
Premises, as set forth in__the Superfund Amerdments and
Reauthorization Act of 1986, asending 42 U.S.C. sectior 9601, et

seq.

The provisions of this Section 73 shall be in addition to any
and all other obligations and liabil:ilres Mortgagor aay have to
Mortgagee, including the Environmental [ndemnity Agreement, and
shall survive the transacrions contezplated uerein.

14. COMPLIANCE WITH GOVERNMENTAL, INSUZNCE ~ AND  OTHER
REQUIREMENTS. Mortgacor shall comply witl-_ all statutes,
ordinances, crders, rejuireaents, or decrees r¢lating to the
Premises or the use thcreof of any federal, state, or aunicipal
authority, including, buu not limited to any rules or regulations
regarding toxic waste and hazardous substances whilk -now or
hereafter are located on or below the Premises, and shali observe
and comply with all conditions and requirements necessiry to
maintain in force the insurance required herein and to preservz and
extend any and all rights, licenses, permits (including, but not
limited to, zoning variances, special excepticns, and non-
conforming uses), privileges, franchises, and concessions which are
applicable to the Premises or which have been granted to or
contracted for by Mortgagor in connection with arny existing or
presently contemplated use of the Premises. In the event that any
building or other improvement on the Premises must be aliered or
removed to enable Mortgagor to comply with the foregoing provision
of this paragraph, Mortgagor shall not comnerce any such
alterations or removals without Mortgagee’s prior approval of the
need therefor and the plans and specifications pertaining thereto.
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After such apprcval, Mortgagor, at its sole cost and expense, shall
effect the alterations or removal so required and approved by
Mortgagee. Mortgagor shall not, by act or omission, permit any
building or other improvement on land not subject to the lien of
this Mortgage to rely on the Premises or any part thereof or any
interest therein to fulfill any municipal or governmental
requirement, and Mortgagor hereby assigns to Mortgagee any and all
rights to give consent for all or any portion of the Premises or
any interest therein to be so used. Similarly, no building or
other ixprovement on the Premises shall rely on any land not
subject %o the lien of this Mortgage or any interest therein to
fulfill any governmental or municipal requirement. Mortgagor shall
not, by acr cr omission, impair the integrity of the Premises as a
single zoning Jot separate and apart from all other Premises. Any
act or omission “w Mortgagor which would result in a violation of
any of the provirisans of this paragraph shall be void. Mortgager
shall duly and punctually perform and comply with all covenants &nd
conditions expressed zs binding upon it under any recorded document
or any other agrecment ¢f any nature whatsoever binding upon it
wvhich pertains to the Jremises.

15. MORTGAGEE'S PERFORMANCE oF MORTGAGOR'S OBLIGATIONS. Upon the

occurrence of an Event of Default as defined herein, the Mortgagee
either before or after accelecation of the Indebtedness Hereby
Secured or the foreclosure of the iien herecf may, but shall not be
required to, make any payment or percorm any act herein required of
the Mortgagor (whether or not the wccitgagor is personally liable
therefor) in any form and manner deemed expedient to the Mortgagee;
and the Mortgagee may, but shall not be required to, make full or
partial payments of principal or interest ca prior encumbrances, if
any, and purchase, discharge, compromise or settle any tax lien or
other prior lien or title or claim thereof, or redeem from any tax
sale or forfeiture affecting the Premises, or contest any tax or
assessment, pay any real estate taxes or other tuxez due, and may,
but shall not be required to, complete construction, furnishing and
equipping of the improvewents upon the Premises and rert, operate
and manage the Premises and such improvements and pay wperating
costs and expenses, inciuding management fees, of every »ind and
nature in connection therewith, so that the Prem:ses and
improvements shall be operational and usable for their intended
purposes. All monies paid for any of the purposes herein
authorized, and all expenses paid or incurred in connection
therewith, including attorneys’ fees and any other monies advanced
by the Mortgagee to protect the Premises and the lien hereof, or to
complete construction, furnishing and equipping or to rent, operate
and manage the Premises and such improvements or to pay any such
operating costs and expenses thereot or to keep the Prexises and
improvements operational and usable for its intended purpose, shall
be so much additional Indebtedness Hereby Secured, whether or not
they exceed the amount of the Note, and shall become inmediately
due and payable without notice, and with interest thereon at the
Default Rate specified ir the Ncte (herein called the "Default
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Rate”). 1inaction of the Mortgagee shall never be considered as a
waiver of any right accruing to it on account of any default on the
part of the Mortgagor. The Mortgagee, in making any payment hereby
authorized (a) relating to taxes and assessmenhts, may do so
according to any bill, statement or estimate, without inquiry into
the validity of any tax, assessment, sale, forfeiture, tax lien or
title or claim thereof; (b) for the purchase, discharge, compromise
or settlement of any other prior lien, may do so without inquiry as
to the validity or amount of any claim for lien which may be
agserted; or (c¢) in connection with the completion of construction,
fucnishing or equipping of the improvements or the Premises or the
rental, operation or management of the Premises or the paymernt of
operat!ny costs and expenses thereof, Mortgagee may do so in such
amounts 2znd to such persons as Mortgagee may deer appropriate and
may enter 'into such contracts therefor as Mcrtgagee may deem
appropriate or may perforw the same itself.

16. ACKNOWLEDZEMENYT OF DEBT. Mortgagor shall furnish from time to
time within seven (7) days after Mortgagee’s request, a written
statement, duly acknowledged, verifying the amount dua cef the
Indebtedness Hereby %Lecured (as reflected on the books and records
of Mortgagee) and wheth=zr any alleged offsets or defenses exist
against the indebtedness secured by this Mortgage.

17. RENTS AND LEASES.

A. Mortgagee’s Right of Ryior Approval. In the event of any
leasing of all cr any portion of the Premises, all leases shall be
subject to the prior review and aprproval of Mortgagee as to form
and content and, without limiting tne generality of the foregoing,
Mortgagor shall not, without #ortgagea’s prior written consent, {i)
make any lease of all or any part o¢ the Premises, except for
actual occupancy by the lessee thereurder, (ii) execute an
assignment or pledge of any rents of the P’resises or of any lease
of all or any part of the Premises, except as security for the
Indebtedness Hereby Secured, (iii) accept any grepayment of any
installment of any rents more than two (2) mon%.~s. before the due
date of such installment, or (iv) grant any lease concessions
beyond what is normal and customary in the relevant market and, in
any event, nct grant more than two (2) months’ rent colcession or
concessions in value of more than two (2) months in rea%al value
without Mortgagee’s written consent; eor (v) agree to any u=endment
to, termination of or change in the terms of any lease previously
approved by Mortgagee other than in the ordinary course of
business. Mortgagor agrees to supply to Mortgagee, upon ten (10)
days prior written request, true and correct copies of all leases
for the Premises.

8. Mortgadgor’s Obligations. Mortgagor, without any cost and
expense to Mortgagee, shall (i) at ail timses proaptly and

faithfully abide by, discharge and perf{orm all cf the covenants,
conditions and agreements contained in all ieases of all or any
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part of the Premises, on the part of the landlord thereunder to be
kept and performed, (ii) enforce or secure the performance of all
of the covenants, conditions and agreements of such leases on the
part of the lessees to be Kept and performed, (iii) appear in and
defend any action or proceeding arising under, growing out of or in
any manner connected with such leaszs or the obllgatlons duties or
liabilities of iandlord or of the lessees thereunder, (iv) transfer
and 2sz3ign to Mortgagee upon demand, any and all instruments
required vo effectuate the Assignment (as defined in Section 37),
and (v) furrish Mortgagee, within ten (1C) days after a reguest by
Mortgagee %0 to do, a written statement containing the names of all
lessees, teruas of all leases, including the spaces occuplied, ana
the rentals payable thereunder. Mortgagee shall have the option to
declare this Mor!gage in default because of a material default of
landlord in any lezse of all or any part of the Premises, whether
or not such default is cured by Mortgagee pursuant to the right
granted herein, provided, however, any material default of landlord
alleged by a tenant may bhe contested by Mortgagor, and in the event
of such contest, Mortgager’s right to accelerate the maturity of
the Indebtedness Hereby Secv.zd pursuant to the provisions of this
sentence (without affecting Mortgagee’s right to accelerate in
accordance with any other provision herecof) shall be exercisable
only if and when the matter is fins1ly resolved in a manner adverse
to landlord or Mortgagor and such lius a materially adverse impact
on the Premises and/or the MHortgayse. Any default under any
separate Assignment of Lease or under 2n, Assignment of Rents given
as additionai security for the Indebtednr2ss Hereby Secured shall
constitute a default hereunder on account ol which the whole of the
Indebtedness Hereby Secured shall at once. 2¢ the option of the
Mortgagee, become immediztely due and payable without notice to the

Mortgagor.

C. Mortqgagee Exoneration. Nothing in this Mortgage or in

any other documents relating to the Indebtedness Heichby Secured
shall be construed to obligate Mortgagee, exprascly or by
impiication, to perform any of the covenants of Mordgogor, as
landlord, under any of the leases assigned to Mortgagee 4y to pay
any sum of mnoney or damages therein provided to be vpaid Ly the
landiord, each and ail of which covenants and payments Mortgagor

agrees to parform and pay.

b. Lessee Attornment. In the event of the enforcement by

Mortgagee of the remedies provided for by law or by this Mortgage,
the lessee under each lease of all or any part of the Premises
shall, at the option cof the Mortgagee, attorn to any person
succeeding to the interest of Mortgagor as a result of such
enforcemnent and shall recognize each successor in interest as
landlord under suck lease without change in the terms or other
provisions thereof, provided, however, that said successor 1in
interest shall not be bound by any payment of rent or additional
rent for more than one month in advance or any arendment or
modification to any lease made without the prior consent cof

ETAFIRSTWICAREASSL-MORT 1212% 22




UNOFFICIAL COPY

Mortgagee or said successor in interest. Each lessee, upon request
by Mortgagee or any such successcr in interest, shall execute and
deliver an instrument or instruments ccnfirming such attornment,
and Mortgagor shall cause each such lease of all or any part of the
Premisas to contain a covenant on the lessee’s part esvidencing its
agreement to such attornment.

E. Lessee Subordjnation. All leases affecting the Premises,

including without limitation, leases currently in force, shall be
subject and subordinate to the lien and provisions of this
Mortgage.

16. INSIECTION OF PREMISES. The Mortgagee shall have the right to
inspect tne Premises at al: reascnakle times and upon reascnable

advance noiize, and access thereto shall be permitted for that
purpose. Mortgagee shall have the right tc engage a consultant, at
Mortgagor’s soie cost and expense, to prepare and issue a report of
the physical conriicion of the Premises if Mortgagee, in its sole
discretion, deterrines that the physical condition of the
improvements on the ¥remises has experienced a material decrease in
condition and, therefore, reguires the need for such a report. The
cost of such report shall he paid by Mortgagor within thirty (30}
days of submission of the-rill to Mortgagor from Mortgagee.

19. FINANCIAL STATEMENTS. The Hortgagor shall deliver to the

Mortgagee, at the place where interest is thereon payable, annual
financial and operating statementis of Mortgagor for each fiscal
year, within nisety (90) days after the end of each fiscal period.

Such financial arnd operating statemercs shall consist of a balance
sheet and operating statement, ail in leasonable detail as may be
reasonably requested by Mortgagee. In‘addition, Mortgagor shail
deliver to Mortgagee a copy (certified by Mo:tgagor as a true and
correct copy) of its filed federal and state income tax returns
(including all schedules) within twenty-one' {21} days of filing
such returns. Such financial and operating st«tements shall be
prepared by a certified public accountant and- certified tc
Mortgage: by Mortgagor as to their truth and accuracy. If the
statements furnrished by Mortgagor shall not be | prepared in
accordance with generally accepted accounting _principles
consistently applied, or if Mortgagor fails to furnisi the same
when due, Mortgagee may audit or cause to be audited the ‘hocks of
Mortgagor, by an independent certified accountant, at Mortyagor’s
expense, and the costs of such audit shall be so much additional
Indebtedness Hereby Secured bearing interest at the Default Rate
until paid, and payable upon demand. In the event of such an
audit, Mortgagor shall cause the books and records of the Mortgagor
to be made available to Mcrtgagee for such audit purposes. In
addition to the foregoing, any Guarantors or Indemnitors of the
Indebtedness Hereby Secured, or of any obligations under the Loan
Documents, shail also be requ1red to submit yearly financial
statements by March 30 of each calendar year and a copy (certxfled
by them as true and correct) of their federal and state income tax
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returns (including all schedules) within twenty-cone (21) days of
filing such returns.

20. N F S (0] _FINANCING OR OTHER
ENCUMBRANZES . It shall be an immediate Event of Default and
default hereunder if, without the prior written consent of the
Mortgagee, any of the following shall occur, and in any such event
Mortqgagee may condition its consent upon the payment of a fee:

a) If the Mortgagor shall create, effect, contract for or
consent to or shall suffer or permit any conveyance,
installment sale of Premises, sale, assignment, transfer,
lies, pledge, mortgage, security interest or other
encurorance or alienation of the Premises or any part
there¢f or interest therein, excepting only sales or
other dispasitions of Collateral (herein called "Obsolete
Collateral'}  no longer useful in connection with the
cperation Of the Premises, provided that prior to the
sale or otaer disposition thereof, such Obsolete
Collateral has b:en replaced by Collateral, subject to
the first and prior 1lien hereof, of at least eqgual value

and utility;

If the Mortgagor is a trnstee, then if any beneficiary of
the Mortgagor shall cr=ste, effect or consent to, or
shall suffer or permit, ary sale, assignment, transfer,
lien, pledge, mortgage, szcurity interest or other
encumbrance or alienation /of such beneficiary’s
beneficial interest in the Mortcoayor;

If the Mortgagor is a corporation, ov if any corporation
is a beneficiary of a Trustee Mortuvagor, or if any
corporation directly or indirectly contrcls Mortgagor or
the beneficiary of a Trustee Mortgagoy, then if any
shareholder of such corporation shall crea‘e, effect or
consent to or shall sufter or permit 20y sale,
assignment, transfer, lien, pledge, mortgage, security
interest or other encumbrance or alienation of ‘any such
shareholder’s shares in such corporation; provideo that
if such corporation is a corporation whose stock is
publicly traded on a national securities exchange or on
the "Over The Counter" market, then this Secticn 20(c)

shall be inapplicable;

1f the Mortgagor is a partnership, limited partnership or
joint venture, or if any beneficiary of a Trustee
Mortyagor is a partnership, limited partnership or joint
venture, or if any partnership, limited partnership or
joint venture directly or indirectly controls Mortgagor
or any beneficiary of a Trustee Mortgagor, then if any
partner of a general partnership, general partner of a
limited partnership, or Jjoint venturer in such
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partnership, limited partnership or joint venture, shall
create, effect or consent to or shall suffer or permit
any sale, assignaent, transfer, lien, pledge, mortgage,
security interest or other encumbrance or alienation of
any part of the general partnership interest, general
partner’s interest in the limited partnership, or joint
venture interest, as the case may be. Notwithstanding
the foregoing, nothing contained herein shall restrict or
prevent any limited partnership interests frcm being
transferred or pledged.

If there shall be any change in control (by way of
transfers or stock ownership, partnership interests or
ctherwvise) in any general partner which directiy or
s directly controls or is a general parther of a
parinership or joint venture beneficiary as described in
Subzrction 20(d) above;

in each case wnether any such conveyance, sale, assignment,
transfer, lien, pledce; mortgage, security interest, encumbrance or
alienation is effectad directly, indirectly, voluntarily or
involuntarily, by operition of law or otherwise; provided, that the
foragoing provisions of (this Section 20 shall not apply (i) to
liens securing the Indebtednsss Hereby Secured, (ii) to the lien of
current taxes and assessments not in default or (iii) to any
transfers of the Premises or pa:c¢ thereof, or interest therein, or
any benaficial interests, or chares of stock or partnership or
joint venture interests as the case nay be, in the Mortgagor or any
beneficiary of a Trustee Mortgager v or on behalf of an owner
thereof who is deceased or declared jucdizially incompetent, to such
owner’s heirs, legatees, devisees, ‘executors, adrinistrators,
estate, personal representatives and/or comaittee. The provisions
of this Section 20 shall be operative with respect to, and shall be
binding upon, any persons who, in accordance ith the teras hereof
or otherwise, shall acquire any part of «r  interest in or
encumbrance upon the Premises, or such benefiirul interest in,
share of stock of or partnership or joint venture interest in the
Mortgagor or any beneficiary of a Trustee Mortgagor.

21. UNIFORM COMMERCIAL CODE. This Mortgage constitutes u Security
Agreement under the Uniform Commercial Ccde of the state¢ in which
the Premises are located (herein called the "Code”) with respect to
any part of the Premises which may or might now or hereafter be or
be deemed to be personal property, fixtures or property other than
real estate including but not limited to all personal property and
fixtures used in connection with the Premises, any Equipment,
Inventory, Accounts, Chattel Paper, Intangibles, Fixtures,
Documents and Instruments as defined in the Code including all
proceeds and products thereof, all insurance and condemnation
proceeds, all building materials, all construction and
architectural contracts, all plans and specifications and all other
personal property specifically identified on any Uniform Commercial
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code Financing Statement filed, registered or recorded in
connection herewith (all for the purposes of this Section 21 called
"Collateral™); all of the terms, provisions, conditions and
agreements ccntained in this Mortgage pertain and apply to the

Collateral as fully and to the same extent as to any other property
co-prxsxng the Premises; and the following provisions of this
Section 21 shall not limit the generality or appllcab111ty of any
other provisions of this Mortgage but shall be in addition thereto:

a) The Mortgagor (being the Debtor as that term is used in
tra Code) is and will be the true and lawful owner of the
Zollateral, subject to no liens, charges or encumbrances

-l

othei than the lien hereof.

The Collateral is to be used by the Mortgagor solely for
business purnoses, being installed upon the Premises for
Mortgagor’'s own use, or as the equipment and furnishings
furnished by Mortgagor, as landlord, to tenants of the

Premises.

The Collateral wilj ‘be kept at the real estate comprised
in the Premises, 2and-will not be removed therefrom
vithout the consent of the Mortgagee (being the Secured
Party as that term is useil in the Code) by Mortgagor or
any other person; and the follateral may be affixed to
such real estate but will not be affixed to any other

real estate.

The only persons having any interes: in the Premises are
the Mortgager, the beneficiary of anv trustee mortgagor,
tenants in possession and the Mortgagee,

No Financing Statement covering any of thz Collateral or
any proceeds thereof is on file in any public office
except pursuant hereto; and Mortgagor wili &t its own
cost and expense, upon demand, furnish to the Aartgagee
such further information and will execute and deiiver to
the Mortgagee such financing statement and¢ other
documents in form satisfactory to the Mortgagee ara will
do all such acts and things as the Mortgagee nmay at any
time or from time to time reasonably regquest or as may be
necessary or apprepriate to establish and maintain a
perfected security interest in the Collateral as security
for the Indebtedness Hereby Secured, subject to no
adverse liens or encumbrances; and the Mortgagor will pay
the cost of filing the same or filing or recording such
financing statements or other documents, and this
instrument, in all public offices wherever filing or
recording is deemed by the Mortgagee to be necessary or

desirable.
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Upon the occurrence of any Event of Default hereunder
(regqardless of whether the Code has been enacted in the
jurisdiction where rights or remedies are asserted) and
at any time thereafter (such default not having
previously been cured), the Mortgagee at its option may
declare the indebtedness Heeby Secured immediately due
and payable, all as more f.:ly set forth in Section 22
hereof, and thereupon Mortgagee shall heve the remedies
of a secured party under the Code, inciuding without
limitation, the right to take immediate and exclusive
possession of the Collateral, or any part thereof, and
for that purpose may, so far as the Mortgagor can give
authority therefor, with or without ‘judicial process,
rnter (if this can be done without breach of the peace),
apon any place where the Collateral or any part thereof
may be situated and remove the same therefror (provided
that if the Colilatera) is affixed to real estate, such
remova‘’-shall be subject to the conditions stated in the
Code); 2ad the Mortgagee shall be entitled to held,
maintain, preserve and prepare the Collateral for sale,
until disposed of, or may bpropose to retain the
Collateral subiect to Mortgagor’s right of redemption in
satisfaction of tie Mortgagor‘’s obligations, as provided
in the Code. Th¢ Mortgagee without removal may render
the Collateral unusabla and dispose of the Collateral on
the Premises. Tne Mortgagee may require the Mortgagor to
assemble the Collateril and make it available to the
Mortgagee for its possesijon at a place to be designated
by Mortgagee which is reascnably convenient to both
parties., The Mortgagee will ¢ive Mortgagor at least ten
{10) days’ notice of the time 2ad place of any public
sale thereof or cf the time after which any private sale
or any other intenrded disposition {iereof is made. The
requirements of reasonable notice shal'l be met if such
notice is mailed, Ly certified mali ‘or equivalent,
postage prepaid, to the address of Xor%gagor shown in
Sect.ion 54 of this Mortgage. at least ten (i0) days
before the time of the sale or dispoxi’ion. The
Mortgagee may buy at any public sale apa if the
Collateral is of a type custcBarily sold in a ¢cognized
marxet or is of a type which is the subiject of videly
distributed standard price guctations, Mortgagee may buy
at private sale. Any such sale may be held as part of
and in conjunction with any foreclosure sale of the real
estate coaprised with the Premises, the Collateral and
real estate to be sold as one lot if Mortgagee s0 elects.
The net proceeds realized upon any such disposition,
after deduction for the expenses of retaking, hnolding,
pregparing for sale, selling or the 1like and the
reasonable attorneys’ fees ard legal expenses incurrad by
Mortgagee, shall be applied in satisfaction of the
Indebtedness Hereby Secured. The Mortgagee will account
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to the Mortgagor for any surplus reslized on such
disposition.

The remediec of the Mortgagee hereunder are cumulative
and the exercise of any one or more of the remedies
provided for herein or under the Code shall not be
construed as a waiver of any of the other remedies of the
Mortgagee, including having the Collateral deemad part of
the realty upon any foreclosure therecf so long as any
part of the Indebtedness Hereby Secured remains

unsatisfied.

h) %h2: terms and provisions contained in this Section 21
shiall, unless the context otherwise requires, have the
mearnirgs and be construed as provided in the Ccde.

22. [EVENTS_OF DEFLULT. If one or more of the following events
(herein called "Events of Default") shall occur:

a) If default bc wade for ten (10) days in the due and
punctual paymen% ot the Note or any installment thereof,
either principal or interest, as and when the same is due
and payable, or if default be made for five (5) days in
the making of any payment of monies reguired to be made
hereunder, under the Noce or any other document securing
the Note and such defau’t continues for five (5) days
after written notice thereof %o Mortgagor; or

If an Event of Default pursuant to Section 20 hereof
shall cccur and be continruing, vitosut notice or periocd
of grace of any kind; cor

If default be made in the dve and punctual delivery to
the Mortgagee of the financial statewments reguired
pursuant to Section 19 hereof, after trn {10) days
written notice; or

In the event of:

20N 0LG

i) The filing iy Mortgagor of a request or a petiticn
for liquidation, reorganization, adiustment of
debts, arrangement, adjudication as a bankrupt, or
similar relief under the bankruptcy, insolvency or
similar laws of the United States or any state or
territory thereof or any foreign jurisdiction; or
the institution by Mortgagor of any formal cr
informal ©proceeding for the reorganization,
dissolution or liquidation of, settlement of claims
against or winding up of affairs of Mortgagor; or
the cessation by Mortgagor as a going business
concern, and the failure of Mortgagor within ninety
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(90) days to terminate, discharge or otherwise
remove such proceeding; or

The filing against Mortgagor of a request or a
petition for liquidation, reorganization,
adjustment cf debts, arrangement, adjudication as a
bankrupt or similar relief under the bankruptcy,
insolvency or similar laws of the United States or
any state or territory thereof or any foreign
jurisdiction; or the institution by Mortgagor of
any formal or informal proceeding for the
reorganization, dissolution or liguidation of,
settlement of claims against or winding up of
afrairs of Mortgagor; and the failure by Mortgagor
Within ninety (90) days to terminate, discharqe or
otherwise remove such proceeding. Mortgagee is not
sriigated to advance any undisbursed funds during
such ninety (390) day cure pericod.

tThe appointment of or authoriczation for a custodian
Trustee or receiver of Mortagagor, or for a trustee,
custodian, receiver or agent to take charge of any
property of ldnrtgagor; provided, such custodian,
trustee or receiver or agent shali nct have been
removed or otherwise discharged within ninety (90)
days of the date-ci his quaiification. Mortgagee
is not obligated vo -advance any undisbursed funds
during such ninety (%0} day cure period.

Mortgagor shall make an zssignment for the benefit
of creditors or shall admnit in writing its
inability to pay its debts gcrerally as they become
due or shali consent to tle . appointment of a
receiver or trustee or liquidation of all or a
major part of Mortgagor’s pioparty, or the
Premises.

The failure of Mortgagor to genecaily pay
Mortgagor’s debts as such debts kecome duz, or an
admission of insolvency.

t0GY0LG

The transfer of title to any property or any part
thereof by Mortgagor as debtor in possession under
the Bankruptcy Code, or a trustee fcor Mortgagor
under the Bankruptcy Code, to any third party,
shether or not the obligations of Mortgagor under
this Agreement are assumed by such third party.

The institution of a fcreclosure action against the
Premises or any part thereof, or the filing of a
liern against the Premises or any part thereof,
which is not removed of record, bonded off, or

XSTAFREDMDANDREAS 31 MORT 13739 29




UNOFFICIAL COPY

dismissed within ninety (90) days after Mortgagor
is notified by Mortgagee or otherwise of such

filing.

If any certificate, statement, representation, warranty
or audit heretofore or hereafter furnished by or on
behalf of Mortgagor, any guarantor or any indemnitor
pursuant to the Loan Documents or in connection with
Mortgagor’s application for this loan, this Mortgage or
otherwxse(1nclud1ng,w1thout1;m1tat10n representations
and warranties contained herein) or as an inducement to
Mortgagee tc extend any credit to or to enter into this
oz any other agreement with Mortgagor proves to have been
false in any material respect at the time as of which the
facts -therein set forth were stated or certified or to
have ocauitted any substantial contingent or unliguidated
ljabil}ity or claim against Mortgagor, or if on the date
of execution of this Mortgage there shall have been any
materially udverse changes in any of the facts previously
disclosed Ly | any such certificate, statement,

representation, warranty or audit, which change shall not
have been disclused to Mortgagee at or prior to the time

of such execution:

Any materially advers® change in the financial condition
of Mortgagor or its ben:zficiary, or the existence of any
other condition which shal) constitute any impairment of
Mortgagor’s ability to perfors its obligations under this
Mcrtgage or any other documenct evidencing or securing the
loan, and which condition is not-iremedied within twenty
{20) days after written notice to Mortgagor thereof or,
if the condition cannot be fully iemedied within said
twenty (20) days, substantial progress has nct been made
within said twenty (20) days towacl ‘remedy of the

condition.

If any default shall exist under the provisions of
Section 37 hereof or the document referred to therein.

If the Premises shall be abandoned or if the Morctgagor
shall cease doing business upon the Premises.

If default is made in the maintenance and delivery to
Mortgagee of insurance required to be maintained and
delivered uider this Mortgage, within ten (10) days after

written notice.

Assignment or conveyance of any rights under any document
securing the Note, without Mortgagee’s prior written

consent.
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If any default. shall exist on any other financial or
other obligations of Mortgagor to Mortgagee whether now
existing or herearfter created.

If HMortgagor shall change its name, identity, structura
or employer identification number without notifying
Mortgagee and receiving Mortgagee’s consent to same.

If Mortgagor shall fail to report to Mortgagee any
adverse legal proceeding or change in Mortgagor’s
condition as soon as practical after Mortgagor learning
of same.

Except as otherwise provided above, if there is a default
or Event of Default or non-performance, or violation of
any zavenant of any other provision of this Mortgage, the
Hote, Assignment cof Rents and Leases, or any other Loan
Docuaents;

then thas Mortgagee is hereby authorized and empowered, at its
option, -aud without affecting the lien hereby created or the
priority of said lien or any right of the Mortgagee hereunder, to
declare, witiicut further notice, ail indebtedness Hereby Secured to
be immediateiy due and payable, whether or not such default be
thereafter rem:’ied by the Mortgagor, arnd the Mortgagee may
immediately proceed to foreclose this Mortgage and/or to exercise
any right, power Or remedy provided by this Mortgage, by the Note,
by the Assignment . of Rents and Leases, or by any other Loan
Documents securing tle .lote, or by law or in equity confarred.

That for purposes cf this Section 22, the tern "Mortgagor"
shall mean and include n«t caly Mortgagor, but any beneficiary or
general partner of Mortgags~. and any makers and guarantors of the
Note or any other Loan Docuaeris.

23. S C D ORTGL2GE- ANy costs, damages, expenses
or fees, including attorneys’ fees, incurred by Mortgagee in
connection with (i) sustaining tiz “lien of this Mortgage or its
priority, (ii) obtaining any commitaosnt for title insurance or
title irsurance policy, (iii) Frotecting the Premises,
{iv) protecting or enforcing any of lirtgagee’s rights hereunder,
(v) recovering any Indebtedness Hereby Secur:d, (vi) any litigation
or proceedings (inciuding, but not limited to, bankruptcy, probat:
and administrative law proceedings) affecting this Mortgage, the
Note, or the Premises, or (vii) preparing rsr the commencement,
defense or participation in any threateiizd’ litigation or
proceedings as aforesaid, or as otherwise enumeratied herein, shall
be so much additional Indebtedness Heraby Secured .and shall be
immediately due and payable by Mortgagor, withou’. rotice, with
interest thereon at the Default Interest Bate.
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24. APPLIA s . With respect to
any deposfcs made with or heid by Mortgagee or any depositary
pursuant to any7 of the provisions of this Mortgage, in the event of
a default in ary of the provisions contained in this Mortgage or in
the Naote securzd hereby, Mortgagee may, at its option, without
being required. zo do sc, apply any monies or securities which
constitute such der.osits on any of Mortgagor‘s obligations herein
or in the Note contoired, in such order and manner as Mcrtgagee may
elect. When the Indebtcdness Hereby Secured has been fully paid,
any remaining deposits shall be paid to Mortgagor or to the then
owner or owners of the ¥rrenises. Such deposits are hereby pledged
as additional security fo¢i - the prompt payment of the Note and any
other indebtedness nereuna=s and shall be held to be irrevocably
applied by the depositary for the purposes for which made hereunder
and shall not be subject to the direction or control of the

Mortgagor.

25. FORECLOSURE. When the Indeb’.erlness Hereby Secured, or any
part thereof, shall become due,  whether by acceleration or
otherwise, the Mortgagee shall have thz gight to foreclose the lien
hereof for such Indebtedness Hereby Secur2d or part thereof and tc
conmence foreclosure proceedings against ~the Premises through
judicial proceedings or by advertisem2nt, at the option of
Mortgagee, pursuant to the statutes in such c7se made and provided,
and to sell the Premises or to cause same to le sold at public =ale
and to convey the same to the purchaser in #7ccordance with the
statutes. In any suit or proceeding to foreclose tne lien hereof,
there shall be allowed and included as additional, indebtedness in
the decree for sale, all expenditures and expenses authorized by
the Illinois Mortgage Foreclosure Law, Illinois Compile¢ Statutes,
Chapter 735, Act 5, Section 15-1101, et seqg., as from fiue to time
amended (the “Act®), and all other expenditures and sxpens=2s which
may be paid or incurred by or on behalf of the Morty.grce for
attorneys’ fees, appraisers’ fees, outlays for dccumenuvary and
expert evidence, stenographers’ charges, environmental. risk
reports, studies or inspections, publication costs, and costs
(which may be estimated as to items to be expended after entry of
the decree) of procuring all such abstracts of title, title
searches and examinations, tjitle insurance policies, and similar
data and assurances with respect to title, as the Mortgagee may
deem reasocnably necessary either to prosecute such suit or to
evidence to bidders at sales which may be had pursuant to such
decree, the true conditions of the title to or the value of the
Premises. All expenditures and expenses of the nature in this
Section mentioned, and such expenses and fees as may be incurred in
the protection of said Premises and the maintenance of the lien of
this Mortgage, including the fees of any attorney employed by the
Mortgagee in any litigation or proceedings affecting this Mortgage,
the Note or the Premises, including probate and bankruptcy
pProceedings, or in preparation for the commencement or defense of
any proceeding or threatened suit or proceeding, shall be
immediately due and payable by the Mortgagor, with interest thereon

KITACISTMEFPANDREARSI - MORT 13129 32




- UNOFFICIAL COPY

at the Default Rate. In the event of foreclusure of this Mortgage,
the Premises may, at the option of Mortdagee, be sold in one or
more parcels, any provision of law to the contrary notwithstanding.

26. PROCEEDS OF FORECLOSURE SALE. The proceeds of any foreciosure
sale of the Premises shall bte distributed and applied in the
following order of priority: First, on account of all costs and
expenses incident to the foreclosure proceedings, including all
such items as are mentioned in Sections 23 and 25 hereof; Second,
all other items vwhich, under the terms herecf, constitute
Indebtedness Hereby Secured additional to interest and principal
remaining unpaid upon the Note, with interest on such items as
herein rirovided; Third, to interest remaining unpaid upon the Hote;
Fourthk (2 the principal remaining unpaid upon the Note; Fifth, to
the exte:nt permitted by law, the amount of any prepayment premium
that would s*herwise be due and owing if the Mortgage and Note were
paid at thait time; and lastly, any surplus tc the Mortgagor, and
its successois or assigns, as their riqhts may appear.

27. RECEIVER. Upon, or at any time after, the filing of a
ccmplaint to foureclose this Mortgage, the Mortgagee shall be
entitled to the appcinitment of a Receiver by the court in which
such complaint is faile?. Such appointment may be made either
before or after sale, without notice, without regard to solvency or
insolvency of the Mortgajor at the time of application fcr such
receiver, and without regara to the then value of the Prenises or
whether the same shall be the) occupied as a homestead or not; and
the Mortgagee hereurder or any holder of the Note may be appointed
as such receiver. Without lirit.ng the statutory powers of the
receiver, such receiver shall havz the power to collect the rents,
issues and profits of the Premiscs during the pendency of such
foreclosure suit and, in case of a 'sule and a deficiency, during
the full statutory period of redemptizr, if any, whether there be
a redemption or not, as well as during arny further times when the
Mortgagor, except for the intervention of such receiver, would be
entitled to collection of such rents, issues- and profits and all
other powers which may be necessary or are ustal in such cases for
the protecticn, possession, control, managemei’. and operation of
the Premises during the whole of said period. Tiic court may, from
time to time, authcrize the receiver to apply the et inccme from
the Premises in his hands in payment in whole or iu part of:

a) The Indebtedness Hereby Secured or the ipuiebtedness
secured by any decree fcreclosing this Mortgage, or any
tax, special assessment or other lien which mziy be or
become superior to the lien hereof or of such docree,
provicded such application is made prior to the
foreclosure sale; or

The deficiency in case of a sale and deficiency.
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28. JINSURANCE UPON FORECLOSURE. In case of an insured loss after

foreclosure proceedings have been instituted, the proceeds of any
insurance policy or policies shall be used to pay the amount due in
accordance with any decree of foreclosure that may be entered in
any sucl. rroceedings, and the balance, if any, shall be paid as the
court may direct. In the case cof foreclosure of this Mortgage, the
court, in/ its decree, may provide that the Mortgagee’'s clause
attached to z2ach of the casualty insurance policies may be canceled
and that tne docree creditcr may cause a new loss clause to be
attached to eacii of said casualty insurance policies making the
loss thereunder (pavable to said decree crediters; and any such
foreclosure decre: may further provide that in case of one or more
redemptions under sajd decree, pursuant to the statutes in each
such case made and provided, then in every such case, each and
every successive redemntcr may cause the preceding loss clause
attached to each casualty insurance policy to be canceled and a new
loss clause to be attached thereto, making the 1loss thereunder
payable to such redemptor. ' _1r the event of foreclosure sale, the
Mortgagee is hereby authorized, without corsent of the Mortgagor,
tc assign any and all insurance policies to the purchaser at the
sale, or to take such other cteps as the Mortgagee may deen
advisable to cause the interest of such purchaser to be protected
by any of the said insurance policiers,

28. COMPLIANCE WITH ILLINOIS MORTGAGE FIORECLOSURE LAW.

A. In the event that any provision ih this Mortgage shall be
inconsistent with any provision of the Act, fne provisions of the
Act shall take precedence over the provisions i this Mortgage but
shall not invalidate or render unenforceable any ccher provision of
this Mortgage that can be construed in a manner ccnsistent with the

Act.

B. If any provision of this Mortgage shall /. grant to
Mortgagee any rights or remedies upen default of the lanrtgagor
which are more limited than the rights that would oth¢rwise be
vested in Mortgagee under the Act in the absence of said prevision,
Mortgagee shall be vested with the rights granted in the Act <o the
full extent permitted by liaw.

C. Without limiting the generality of the foregoing, all
expenses incurred by Mortgagee to the extent reimbursable under
Sections 15-1510 and 15-1512 of the Act, whether incurred before or
after any decree or judgment of foreclosure, and whether enumerated
in this Mortgage, shall be added to the indebtedness secured by
this Mortgage or by the judgment of foreclosure.

30. WAIVER. The Mortgagor hereby covenants and agrees that it
will not at any time insist upon or plead, or in any manner
whatsoever claim or take any advantage of, any stay, exemption or
extension law or any so-called "Moratorium Law" now or at any time
hereafter in force, nor claim, take or insist upon any benefit or

KSTAFRSTMEPANDREASSI1-MORT 1212% 34

t‘ﬁ

‘,‘0"‘(;‘;(){.4




"UNOFFICIAL COPY

advantage of or from any law now or hereafter inr force providing
for tne valuation or appraisement of the Premises, or any part
thereof, prior to any sale or sales thereof to be made pursuant to
any provisions herein contained, or to decree, judgment or order of
any court of competent jurisdiction; or after suck sale or sales
claim or exercise any rights under any statute now or hereafter in
force to redeem the property so sold, or any part thereof, or
relating to the marshalling thereof, upon foreclosure sale or other
enforcement hereof. Without 1limiting the generality of the
foregoing, the Mortgagor and any beneficial owner of Mortgagor
hereby expressly waive any and ali rights of redeaption and
reinstatement in connection with foreclosure of this Mortgage, it
being the intent hereof that any and ali such rights of redemption
and rejaxtatement of the Mortgagor, beneficiary of Mortgagor and of
all othe: persons, are and shall be deemed to be hereby waived to
the full extent permitted by law. The Mortgagor will not invoke or
utilize any -such law or laws cr otherwise hinder, delay or impede
the executio'«. of any right, power or remedy as though nc such law
or laws have bren made or enacted. The Mortgagor hereby expressly
waives all hcaesitead rights, if any. If the Mortgagor is a
trustee, Mortgaycr-and any beneficiary of Mcrtgagor represent that
the provisions or this Section (including the waiver of redeaption
rights) were made ot ‘he express direction of the beneficiary of
Mortgagcr and the persons having the power of direction over
Mortgagor and are maile on behalf of the Mortgagor and all
beneficiaries of Mortgacor as well as other persons mentioned
above.

31. EFTECT OF EXTEWSIONS, MODIFECATIONS AND AMFENDMENTS. If the
payment of the Indebtedness Her¢by Secured, or any part thereof, be
extended or varied, or if any uart of the security or guarantees
therefor be released, all persons 2ow or at any time hereafter
liable therefor or interested in ths. Premises, shall be held to
assent to such extension, variatwoin: or release, and their
iiability, and the lien, and all provicions hereby, shall continue
in full force and effect; the right of recourse against all such
persons being expressly reserved by Mortgaiiee, notwithstanding any
such extension, variation or release. A person, firm or
corporation taking a junior mortgage, or Ovaer iien upon the
Premises or any part thereof or any interest %h<rein, shall take
the said 1lien subject to the rights of Mortgagee to amend
{including, without limitation, changing the rate of interest or
manner of computation thereof), modify, extend or releisc the Note,
this Mortgage, or any other document or instruxzent rvidencing,
securing or guaranteeing the Indebtedness Hereby Securrd, in each
and every case without obtaining the consent of the holdei of such
junior lien and without the lien of this Mortgage losirg its
pricrity over the rights of any such Jjunior lien excenc as
otherwise expressly provided in a separate Subordination Agreement
by and between Mortgagee and the holder of such junior lien.
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32. WAIV o E SES. No action for the enforcement of the lien
of thir, Mortgage shall be subject to any defense which would not be
good and availabie to the party interposing the same in an action
at law p~n the Nocte.

33. PARTJAJ. PAYMENTS. Acceptance by Mortgagee of any payment
which is less than payment in full of all amounts due and payable
at the time ~f such payment shall not constitute a waiver of
Hortgagee’s right to exercise its option to declare the whole of
the principal sua then remaining unpaid, together with all accrued
interest thereon, (irrodiately due and payable without notice, or
any other rights of ‘the Mortgagee at that time or any subsequent
time, nor nullify any srior exercise of such option or such rights
of Mortgagee without iis oXpress consent except and to the extent

otherwise provided by law.

34. TENDER OF PAYMENT AFJER ACCELERATION. Upon default by

Mortgagor and foliowing the accelesration of maturity as aforesaid,
a tender of payment of the amount necessary to satisfy the entire
Indebtedness Hereby Secured made 2t any time prior to foreclosure
sale by Mortgagor, its successors «r- assigrs or by anyone in behalf
of Mortgagor, its successors or assigns shall constitute an evasion
of the prohibition against prepayment nr the premium required in
connection therewith, whichever the caze may be at the time, and
any tender of payment in full following default shall be deemed to
be a voluntary prepayment hereunder and suzkr’ voluntary prepayment
to the extent permitted by law, will <ch=refore include the
prepayxent premium set forth in the Note.

35. DELAYS AND OMISSIONS. No delay in the exercisz of or failure
to exercise any remedy or right accruing or any deiavlt under this

Mortgage shall impair any such remedy or right to b2 construed to
be a waiver of any such default or acquiescence thereir,. nor shall
it affect any subsequent default of the same or of & Jdifferent

nature.

36. SSION © L ON. Acceleration of maturity, once made
by Mortgagee, may, at the option of Mortgagee, be rescinded, and
any proceedings brought to enforce any rights or remedies hereunder
may, at Mortgagee’s option, be discontinued or dismissed,
whereupon, in either of such events, Mortgagor and Mortgagee shall
be restored to their formey positions, and the rights, remedies and
power of Mortgagee shall continue as if such acceleration had not
been made or such proceedings had not been commenced, as the case

may be.

37. ASSIGNMENT. As further security for the Indebtedness Hereby
Secured, the Mortgagor has, concurrently herewith, executed and
delivered to the Mortgagee a separate instrument (herein called the
“Assignment™) dated as of the date hereof, wherein and whereby,
amcng other things, the Mortgagor has assigned to the Mortgagee all
of the rents, issues and profits and/or any and all leases and/or
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the righis of Emanagement of the Premises, all as therein more
specifically set forth, which said Assignment is hereby
incorporated herein by reference as fully and with the same effect
ag if set forth herein at length.

38. MORTGAGEE IN POSSESSION. Nothing herein contained shall be

construed as constituting the Mortgagee a mortgagee in possession
in the absence of the actual taking of possession of the Premises
by the Mortgagee.

39. TITLE IN _MORTG, ! CCESSORS. In the event that the
ownership of the Premises becomes vested in a perscn or persons
other tlian the Mortgagor, the Mortgagee may, without notice to the
Mortgagues, deal with such successor or successors in interest of
the Mortyssor with reference to this Mcrtgage and the Indebtedness
Hereby Secuved in the same manner as with the Mortgagor. The
Mortgagor “ill give immediate written notice to the Mortgagee of
any conveyance,. transfer or change of ownership of the Premises,
but nothing in this Section 39 contained shall vary or negate the
provisions of Section 20 hereof.

40. INDEMNIFICATION. Mortgaqor does hereby covenant and agree
that Mortgagee shall have no responsibility for the control, care,
management or repair ol the Premises and snhall not be responsible
or liable for any negligences in the maragement, operation, upkeep,
repair or control of the Preaises resulting in loss, injury or
death to any tenant, licenser —immediate stranger or other person;
no iiability shall be assertea or enforced against Mortgagee
arising out of Mortgagee’s exerciise of the rights and pcwers hereby
granted to the Mortgagee; and Mort3agocr hereby expressly waives and
releases any such liakility (except fcr gross negligence or willful
and wanton misconduct); and Mortgignr shall and does hereby
indemnify and hold Mortgagee harmless rom any liability, loss or
damage which Mortgagee may or might incu’ by reason of (i) exercise
by Mortgagee of any right hereunder, and (il) any and all claims
and demands whatsoever which may be asserted against Mortgagee by
reason of any alleged obligation or undertaking >n Mortgagee’s part
to perform or discharge any of the terms, covenaits or agrecments
contained herein or in any instrument evidencina, securing or
relating to the Indebtedness Hereby Secured or ir any contracts,
agreements or other instruments relating to or afrocting the
Premises; and any and all such liakiiity, loss or davags incurred
kv the Mortgagee, together with the costs and expenses, including
reasonabie attorneys’ fees incurred by Mortgagee in the defense
(including preparation for defense) of any claims or d=znands
therefor (whether successfuil or not) shall be so much additicnal
indebtedness Hereby Secured, and the Mortgagor shall reimburse the
Mortgagee therefor on demand, together with interest therecn at the
Default Pate from the date of demand to the date of payment.

41. SUBROGATION. To the extent that Mortgagee, on or after the
date hereof, pays any sum due under or secured by any Senior Lien
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as hereinafter defined, or Mortgagoi or any other person pays any
such sum with the proceeds of the Indebtedness Hereby Secured,
Mortgagee shall have and be entitled to a lien on the Premises
egqual in pricrity to the Senior Lien discharged, and Mortgagee
shall e subrogated to, and receive and enjoy all rights and liens
possesser,, held or enjoyed by, the holder of such Senior Lien,
which shail remain in existence and benefit Mortgagee in securing
the Indebtein:ss Hereby Secured; and notwithstanding the release of
record of Senicr Liens (as hereinafter defined) Mortgagee shall ke
subrogated to ta¢ rights and liens of all mortgages, trust deeds,
superior titler, vendors’ liens, mechanics liens, or liens,
charges, encumbiances, rights and equities on the Premises having
priority to the lier .of this Mortgage {(herein generally called
“Senior Lien"), to thke extent that any obligation secured thereby
ig directly or indirectly paid or discharged with proceeds of
disbursements or advances of the Indebtedness Hereby Secured,
whether made pursuant to the provision hereof or of the Note or any
document or instrument executed in connection with the Indebtedness

Hereby Secured.

42. PURPCSE OF LOAN. The entire rcoceeds of the loan evidenced by
the Note constitute P®"business 1our,% as that term is used in
Illinois Compiled Statutes, Chapter 815, Act 205, Section 4, and
the beneficiary of Mortgagor is a “kosiness," as that term is
defined in said Illinois Compiled Statutes, Chapter 815, Act 205,

Section 4.

43. PARTIAL INVALIDITY. Mortgagor and ¥o-tgagee intend and

beiieve that each provision in this Mortgage ‘a2 the Note and any
other instrumeris or agreements now or hereafter s=-uring the Note,
comports with all applicable local, state and fereral laws and
judicial decisions. However, if any provision or prcvisions, or if
any portion of any provision or provisions, in this Mortgage or the
Note cr such other instrument cor sgreement is found by 2 rcourt of
law to be in violation of any applicable, local, state ¢oc federal
ordirance, statute, law, administrative or judicial decivion, or
public policy, and if such court should declare such provisai¢n or
provisions, or portion, of this Mortgage or the Note or such other
instrument or agreement to be illegal, invalid, unlawful, void or
unenforceable as written, then it is the intent both of Mortgagor
and Mortgagee that such provision, provisions, or portion, shall be
given force to the fullest possible extent that it or they are
legal, valid and enforceable, that the remainder of this Mortgage
and the Note and such other instrument or agreement shall be
construed as if such 1illegal, iiwvalid, wunlawful, void or
unenforceable provision or provisions, or portion, were not
contained therein, and that che rights, obligations and interests
of Mortgagor and Mortgagee under the remainder of this Mortgage and
the Note and such other instrument or agreement shall continue in
full force and effeci. If, under the circumstances, interest in
excess of the limit allowable by law shall have been paid by
Mortgagor in connection with the loan evidenced by the Note, such
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excess shall be applied by Mortgagee to the unpaid principal
balance of th~2 Note or refunded tc Mortgagor in the manner to be
determined by Mortgagee, and if any such excess interest has
accrued, Mortgagee shall eliminate such excess interest so that
under no circumstances shall interest on the loan evidenced by the
Note exceed the maximum rate allowed by the law.

44. RIGHTS CUMULATIVE. Each right, pcwer and remedy herein

conferred upon the Mortgagee, is cumulative and in addition to
every other right, power or remedy, express or implied, given now
or hereafter existing, at law or in equity, and each and every
right, power and remedy herein set forth or otherwise so existing
may be eiercised from time to time as often and in such order as
may be qe2med expedient by the Mortgagee, and the exercise or the
beginning of the exercise of one right, power or remedy shall not
be a waiver O5f the right to exercise at the same time or thereafter
any other c¢iy’t, power or remedy; and no delay or omission of the
Mortgagee in *p: _exercise of any right, power or remedy accruing
hereunder or arising otherwise shall impair any such right, power
or remedy, or bz construed to be a waiver of any default or
acquiescence therein.

45. FURTHER ASSURANCES. | Mortgagor, at Mortgagor’s expense, will
execute, acknowledge ant Zeliver all such documents and take all
such action as Mortgagee =54 reasonably request for the Mortgagor
assuring Mortgagee of the ricats now or hereafter subject to the
lien hereof or assigned hereunder or intended so to be.

46. c (o) D ASSIGNS. This Mortgage and each and every
covenant, agreement and other provisions hereof shall be binding
upon the Mortgagor and its succesceors and assigns (including,
without limitation, each and every frocs time to time record owner
of the Premises or any other person having an interest therein).
This Sectinn however does not confer upon tiortgagor any right to
assign this Mortgage or convey the Premise: and shall inure to the
benefit of the Mortgagee and its successors ard assigns. Wherever
herein the Mortgagee is referred to, such referer.ce shail be deemed
to include the holder froa time to time of the  licte, whether so
expressed cr not; and each such from time to time holder of the
Note shall have and enjoy all of the rights, privileces, powers.
options and benefits afforded hereby and hereunder, ard may enforce
all and every of the terms and provisions hereof, as {9i); and to
the same extent and with the same effect as if such trop time to
time holder were herein by name specifically granted such rights,
privileges, powers, cptions and benefits and was herein Ly name
designated the Mortgagee. A-dditionally, Mortgagee at any time may
sell, transfer or assign all or part of its interest in the Lcan
Documents without notice or consent of any nature.

47. MORTGAGEE’S RIGHT TO DEAL WITH TRANSFEREE. 1In the event of

the voluntary sale or transfer by operation of law or otherwise, of
all or any part of said Premises, Mortgagee is hereby authorized
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and empowered to deal with such vendee or transferee with reference
to said Premises, or the debt secured hereby, or with reference to
any of the terms or conditions hereof, as fully and to the sane
extent as it might with Mortgagor, without in any way releasing or
discharging Mortgagor from said Mortgagor’s covenants and
undertsKkings hereunder, and without Mortgagee waiving its rights to

accealerar= the Note.

48. FUTURF FDVANCES. Mortgagee may, at its option upon request of
Mcrtgagor, ccany time before full payment of this Mortgage, make
further advanczes to Mortgagor, and the same with interest shall be
on a parity with, and not subordinate to, the indebtedness
evidenced by the Note and shall be secured hereby in accordance
with all covenants ard agreements herein contained, provided, that
the amount of princiral secured hereby and remaining unpaid shall
not exceed the original principal amount of this Mortgage or Deed
of Trust, plus interest and any advances for the benefit or
protection cf the Premises, including payment of taxes, insurance,
assessments or levies, w.tl) interest on such disbursements as
provided in this Mortgage, and provided, that if Mortgagee shall
make further advances as aforesaid, Mortgagor shall repay all such
advances in accordance with th2 _note or notes, or agreement or
agreements, evidencing same, whizp Mortgag v shall execute and
deliver to Mortgagee and which shal) he payable no later than the
maturity of this Mortgage and shall irclude such other terms as

Mortgagee shall require.

49. RETURN OR SURRENDER OF PAYMENTS. If, after receipt of any

payment of all or any part of the Indebted:=ss Secured Hereby,
Mortgagee is for any reason compelled to surrepder such payment to
any person or entity because such payment is detarmined tc be void
or voidable as a preference, impermissible setoif, or a diversion
of trust funds, or for any other reason, this Mortgage shall
continue in full force notwithstanding any contrary action which
may have been taken by Mortgagee in reliance upon such puyment, and
any such contrary action so taken shall be without prejudice to
Mcrtgagee’s rights under this Mortgage and shall be deemed to have
been conditioned upon such payment having become firal and
irrevceable, and such payment shall not constitute a release of
Mortgagor from any liability hereunder or under the Note to the
extent of such payment, and Mortgagor agrees to pay the amount of
such payment, together with interest at the Default KRate, to

Mortgagee upon demand.

50. INTEREST AT THE DEFAULT RATE. Without limiting the generality

of any provision herein or in the Note contained, if there is an
Event of Default, all of the Indebtedness Hereby Secured shall bear
interest at the Default Rate specified in the Note, which amount
shall be calculated from the date any payment became due under the

Note.

KITAPIRITME ARDREADS | 1-MOKT 12139 40

200046




- - UNOFFICIAL COPY

51. EFFECT OF CHANGE WS. 1In the event of the enactment
after the date hereof by any appropriate legislative authority of
any law deducting from the value of land for the purposes of
taxation, any lien thereon, or imposing upon the Mortgagee the
payment of the whole or any part of the taxes or assessments or
charges or liens herein required to be paid by the Mortgagor, or
changing in any way the laws relatinag to the taxation of mortgages
or debts secured by mortgages or the Mortgagee’s interest in the
Premises, or the method of collecting taxes so as to affect the
Mortgage or the Indebtedness Hereby Secured, or the holder thereof,
then ard in any such event, the Mortgagor, upon demand by the
Mortgagee, shall pay such taxes or assessments, or reimburse the
Mortgagzsa therefor. In the event the Mortgagor fails to pay such
taxes 01 assessmpents or reimburse the Mortgagee within sixty (60)
days aftzer demand, this will constitute an Event of Default herein.

52, PROVIGILMS SEVERABLE. The unenforceability or invalidity of
any provisioan nr provisions herecf shall not render any other
provision or provisions herein contained unenforceable or invalid.

53. CAPTIONS AND TRONQUNS. The captions anrd headings c¢f the
various sections of %fis Mortgage are for convenience only, and are

not to be construed as <onfining or limiting in any way the scope
or intent of the provisions hereof. Whenever the context requires
or permits, the sinqular G¢haill include the plural, the plural shall
include the singular and thie rasculine, feminine and neuter shall
be freely interchangeable.

54. ADDRESSES AND NOTICES. Any notice which any party hereto may
desire or may be required to give n any other party shall be in

writing, and the transmittal therecf shall be by either certified
mail or by overnight rational delivaery service to the following
addresses, or to such other place as any party hereto may by notice
in writing designate. Nectice shall be deemed to be received two
(2) business days after mailing or, if/ by . national overnight
delivery service, shall be deemed to be received the date of
original attempted delivery. To constitute nuiice herein. notice
shall not be reguired to be sent to those parties listed which are
to receive "copies,™ as such are courtesy coplies only. Notices
shall be transmitted as follows:

a) If to the Mortgagee:

First Midwest Bank, National Association
725 Waukegan Road
Deerfield, IL 60015
ATTN: Steven B. Bongard
Edward J. Meiton
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With a copy to:

carfield & Merel, Ltd.
ATTN: Alan H. Garfield
211 W. Wacker Drive
Chicago, IL 60606

b) Tf to the Mortgagor:

First Midwest Trust Company
241 Z./ Deerpath Road
Lake Ferest, IL 60045

With a copy *o:

Richard Patinkin, Esqg.
400 Lake Cook [o.d
Suite 110

Deerfield, IL 600.5

55. CHOICE OF LAW. This Mortgage and Security Agreement shall be
governed and construed under the laws of the State of Illinois, and
Mortgagor hereby voluntarily irrevocably consents to venue and
jurisdiction in the County and S%ate where the Premises is

sitvated.

56. EXCULPATION. This Mortgage is executad by the undersigned in
the exercise of the power and authority confurred upon and vested
in it, and is payable only out of the [ficperty specifically
described in this Mortgage, the Note and Loan Documents securing
the payment thereof, by the enforcement of the provisions contained
in this Mortgage, the Note and other Loan Documents described and
cut of other property and security given for the indebtedness
Hereby Secured. Except as set forth below, no perscnai-liability
shall be asserted or be enforceable against the Mortgayr: - because

of or in respect of the Mortgage, the Note, or the making, issue or A
transfer thereof, all such liability, if any, being eMraessly g
waived by Mortgagee; provided, however, that nothing contained in o
this paragraph shall 1limit, modify or reduce any liability of ¢
Mortgagor or any other party under any other Loan Documents -
securing the Note. Mortgagee accepts the same upon the express (]

-

condition that in case of default in the payment of the Note, or
any installment thereof, the sole remedy of the Mortgagee shall be
by foreclosure of this Mortgage in accordance with the terms and
provisions set forth herein, or by the Mortgagee, at its option,
pursuing all or any of its other remedies, howsoever given,
individually or collectively, in this Mortgage, the Note and the
Loan Documents. Nothing herein contained shall b:s deemed a waiver
by Mortgagee of any right which such Mortgagee may have pursuant to
any provision of the Bankruptcy Code of the United States to file
a claim for the full amount of the Indebtedness Hereby Secured or
to require that all collateral or security for the indebtedness
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evidenced hereby shall continue to secure the entire amount of the
Indebtedness Hereby Secured in accordance with this Mortgage, the
Note and Loan Documents.

IN WITNESS WHEREOF, the Mortgagor has caused this Mortgage to
be executed by its President and thereunto duly authorized and
attested all on and as of the day, month and year first above

written.

FIRST MIDWEST TRUST COMPANY, not
personally but as Trustee under
Trust Agreement dated November 25,
199% and krown as Trust No. 6129

;\,_ - A‘, f K

'/ /Z(-U«{l ‘- Lﬁé':"’

Ni_(lei LAt A CZ A
Title: i o & AL du g

ATTEST:
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STATE OF ILLINOIS

COUNTY OF

» a Notary Public in and for the County
’Hutfﬂ H /lﬁi th

| ¢ the e VYieckn and
of Firit H;dwest Trust Company, who are personally known to ne to
be the rame persons whose name is subscribed to the foregoing
instrumerc, appeared before me this day in person and acknowledged
that they %igned and delivered the said instrument as their own
free and volantary act and as the free and veoluntary act of said
for the uses and purposes therein set forth.

Given under my hand and notarial seal this _;7+hday of
Decewmber, 1996.

éwl;QﬂQﬂéﬂf

Notary Public

My Commission Expires 112698
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LEGAL DESCRIPTION

Commitment No.: 96080034

PEXHISIT AY

PARCEL 1:

LOTS 1, 2. AND 3 IN BLOCK 5 IN AMZRLINE SUBDIVISIGH OF PART OF
THE EAST 1/2 IF THE SOUTHWEST 1/4 OF EECTICK 1!, TOHWNSHI? 42
NORTE, JTANGE i), ZAST OF THE TEIRD PRINCIPAL MERIDIAN, IN QOOK

SOUNTY, ILLINOIS.

PARCEL 2:

LOTS 39 AND 40 7N PALWAUXEE BUSINESS CENTER UNIT TWC, BEING A
SUBDIVISION IN (7HE SOUTHEAST 1/4 OF SECTION 11, TOWNSHIP 42
NORTH, RANGE 11, EAST OF THE THIRD PRINCIPAL MERIDIAX, IN CTOOK

COUNTY, ILLIRCIS.

PARCEL 3:

1978 &7 AND 68 IN PALWAUKES TmOSINESS CENTER UNIT THREE, BEING A

SUBDIVISION IN THE SOUTHEAST 1/4-0F SECTION 1I, TOWNSRI? 42

NORTH, PRANGE 11, EAST OF TIE TEIRD PRINCIPAL MERIDIAN,

ACCORDING TO PLAT RECORDEL SEITUMBER 11, 1986 AS DOCUMENT
ER 86408080, IN COOK COUNTY, ILLINDIE.

Vorsrors
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