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MORTIGAGE, ASSIGRMENT OF LEﬁSES;
SECURITY AGREEMENT AND FIXTURE FILING

B _‘7
METAL MARK, INC.,
Mortgagor, C
TEXAS COMMERCS BANK NATIONAL ASSOCTATION,
meITggee |
Securing Princiral Endentea. 205 afg 5125,000,000.00

Dared as of: Janvary 2L, 19497

—

This insisusent secures, inter alia, ahhgatmns which may grovide for a vari-~
Anie Tate of interes:. .

W Proverty ‘address:

400 L. Lincoln Bwy.

£.0. Box 751

CThicage Heights, Jilinois .

P.I.%. Wos.: 32-F-g21-005-0000 -
32-21-412-006-0000

“ . This instrument prepared by and, after
"¢ recording, please return to:

Cahill Gordon & Reinder - BON 231
. I B0 Pine Streer
« 4. &  New York, ¥Xew York 10005
' . Attention: Jonathan Schaffzin, Psq.
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TZRM ZOAN AND RTVOLVING CREDIT MCRTGAGE,
ASSIGNMEXNT OF LEZASES, SECURITY AGRIEMENT
AND FIXTURE TILING

i

TERM LOAN AND REVOLVING CREDIT MORTGAGE, ASSIGRMENT OF

LEASES, SECURITY AGREFMENT AND TIXTURE FILING (*Mor:gage®), dated
as of January 21. 1997 made by METAL MARK, INC., an Illinois cor-

ration, having an office at 488 Z. Lincoln Hwy, P.O. Box 751,
Chicago Heights, IL 60411, as mortgagor, assignor and debtor {in
such capacities and together with any successors in such capaci-
ties, "Mrrigagor®}, in favor of TEXAS COMMERCE BANK NATIONAL ASSO-
CIATION, naving an oifice at P.0. 3ox 2538, Houston, Texas 77257,
as nortgages, assignee and secured party (in such capacities and
zogether with ony successors in such capacities, "Mortgagee®) as
administrative 2gent for the lending institutions {the “Lenders”}
I-om time to time party to the Cradit Agreement {as hersinaiter
defined). S : s

A. Porsuant to @ cortain credit agreement, dated as of
~e Cate herecf (as smended, gmended and restated, supplemented,
or otherwise modified from time <o \time, the “Credir Agreement™;
capitalized terms used herein and not defined snall have the mean-
-7gs assigned to them in the Credit hgreement), ameong IMCO Recy-
ciing Inc. ("IMCO"}, the Subsidiary Crarantors, the Lenders and
Merrill Lynch & Co., as Arranger and Syraication Agent and
Mortgagee, as Administrative Agent for rie lenders, the Lenders
Tave sgreed (1] ¢o make to or for the zccount'cf IMCO certain Ter:
Loans uvp 0 an aggregare principal amounr ol 578,000,000, the
principal of which must be paid by January 21, I£83 and certain
Revolving Loans up to an aggregate principal amori: of
§105,006,000, the primcipal of which must be paid by Januvary 21,
2002, each of such Term Loan and Revolving Loan shall ko evidenced

"Dy one or more promissory notes issued in accordance vitly the

provisions set forth in the Credit Agreement and (ii) to issue
certain Letters of Credit for the account of IMCO.

B. It is contemplated thét IMCO may enter into one or

' more agreements {"Interest Rate Agreements™} with one or more of
' the Lenders fixing the interest rates with respect to Loans under

the Credit Agreement {(ail obligations of Morigagor now existing or
hereaiter arising under such Interest Rate Agreements,

. collectively, the "Interest Rate Obligations®}.

C. Mortgagor is the owner of the Mortgaged Property

{as hereinafter defined). é
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D. It is a condition <0 the obligations of the Lenders
10 make the Loans under the Credit Acreement and a condition =0
any Lender issuing Letters of (redit under the Credit Agreement or
entering into the Interest Rate igreements that Mortgagor execute
anc deliver the applicable Basic Documents, including this
Mortgage. P

£. This Mortgage is given by Mortgagor in favor of
Mortgagae for its benefit and the benefit of the Lenders {collec-
tively, tne “Secured Parties®™) to secure the payment and perfor-
mence in full when due, whether ar stated maturity, by accelera-
tion or othrrvise {including, without limitation, the payment of
inzerest and wther amounts which would accrue and become due but
for the filing of-a petition in baniruptcy or the operation of the
auIomatic stay unaer Section 362{a) of the 3ankruptcy Code, 11
U.5.C. § 362¢(a)}, of-{i) all Oblications of Mortgagor now existing
or hereafter arising vader or in respect of the Credit Agreement
and ail Interest Rate Chilgations of Mortgagor now exisiing or
hereafter arising under or-in respect cf any Interes: Rate Agree-
ment {includ@ing, without iimitation, Mortgagor's obligation to pay
orincipal, interest and all orner charges, Zees, expenses, commis-
sions, reimbursements, premiuns, indemnities and other pavments
reiared to or in respect of the Obligations contained in the
Cregit Agreement and the obligaticns contained in any Interes:
Rate Agreement) and (ii} without durlication of the amounts
cdescribed in clause (1), all Obligationsof Mortgager now existing
or hereafter arising under or in respec: of this Mortgage or any
otner Security Jocument, including, without Iimitation, withk
respect to all charges, Iees, expenses, comrissions, reimburse-
rents, premiums, indemnities and other pavments related to or in
respect of the Obligations contained in this Mortgage or in any
other Security Document, in each case whether in ihe reqular
course of business or otherwise {the obligations déscribed in
clauses (i} and {ii}, collectively, the "Secured Gbiicatlons”™).

SRANTIKG CLAUSES :
For and in consideration of the sum of Ten Dollars
{510.00) and other valuable consideration, the receipt and suffi-
ciency of which are hereby acknovledged, Mortgagor hereby grants,
mortgages, bargains, sells, assigns, warrants and conveys to Mort-
gagee, and hereby grants to Mortgagee, a security interest in and
uwon, all Mortgagor®s right, title and interest in and to the fol-

“lpwing property, whether nov owned or held or hereafter acquired

{collectively, the *Mortgaged Property™):

:

i
:
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A. Any and ail present estates or interest of Mor=ca-
gor in che land described in Schedule A, together wizh all Mor--
gagor’s reversiorary rights in.and to any and ail easements,
rights-ci-vay, sidewslks, sirios and gores of land, drives, roads,
curds, streets, ways, alleys, passages, passageways, sewver rign:s,
¥2Iers, wster courses, water rights, and all pover, air, lighr ané
otiier rights, estares, titles, interasts, privileges, Iiberties,
servitvdes, licenses, tenements, hereditaments and appurtenances
“natsoever, in any way belonging, relating or appertaining
therete, »r any part thereof, or which nereafter shall in any way
Seliong, rrlate or be sppurtenant thereto fcollectively, the
*Lané"}; j

3. (lany and all estates or interests of Mortgagor in
ne brildings, structures ané other improvements and any and all
terarions {as Aszeirafiter cdefired) now or hersairer locared or
ted on the Lard, inrludirg, without limivation, attachments,
walks and ways [collentcively, the *Improvements®; together with
tte Land, the "Fremises’l; : .

C. aar and all verymits, certificates, approvals and
auttorizations, however characterized, issued or in any way fur-
nished in conpection with the Praumises, wherher Jecessary or not
for the operation and use of the Pramiges, including, withour
iimitation, building permits, certificates of OCCUpancy, environ-
zental certificates, industrial permisr or licenses and certifi-
cetes of cperationg 4 i

D. Any and all interest of Mortgagor in all machinery,
apparatus, eguipment, fittings, fixtures, imprivements and arti-
cles of personal property of every kind and naicere whatsoever now
or hereafter attached or affixed o the Premises rf used in con-
nection with the use anrd enjoyment of the Premises or the maince-
hance or preservation thereof, including, wvithowt linitation, all
utility systems, fire sprinkler and alarm systems, HVAZ eguipmenr,
boilers, electronic data precessing, telecommunications er com-
puter equipment, refrigeration, electronic monitoring, waczror

‘lighting systems, power, sanitation, waste removal, elevators;

maintenance or other systems or sguipment, and all other articies
used or useful in connection with the use or operation of any part
of the Premises {collectively, the "Equipment”};

i E.  All Mortgagor’s right, title and interest as land-
lord, franchisor, licensor or grantor, in all leases and subleases

.of space, franchise agreements, licenses, OCTUPAnCY Or concession

agreements now existing or hereafter entered into relating is any
manner to the Premises or the Equipment and any and all amend-

nents, modifications, supplements and renevals of any thereof

:3';’63:5183
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{each such lease, license or agresment, together witd any such
amendment, modification, supplement or renewval, a "Lease® },
w:e:*e. now in effect or hereaf:iar coming into effect, including,
ithout 1llmivation, all rents, additional rents, cash, guaranties,
lerters of credit, bonds, sureties or securities deposited there-
der 0 secure oechrnance of the lessee‘s, franchisee’ S, licens-
ee's or Obilgee 5 oblzgatzons thereunder, revenues, earnings,
profits and income, advance rental payments, payments incident :o
assignnznt, sublease or surrender of a Lease, claims for forfeirsd
cdeposits 2nd claims for damages, now due or hereafter to become
due, with fespect to any Lease, any indemnification against, or
reinpursement for, sums paid and cosis and expenses incurred by
Morzgagor undéyr any Lease or otherwise, and any award in the avent
of the pankruptly of any tenant under or guaranctor of a Lease
{coilectively, the “"Rents®); : A

F.  All gereral intangibles and contrac: rights relacr-
ing to the Premises and(thz Zqguipmeni snd 311 reserves, defarred
payments, deposits, refunds and claims of every kind or characrer
relating thereto {collectivily. the "Contract Rights™}:

G. All drawings, plaus, specifications, file materi-
als, operating and naintenance r::c.as. catalogues tenant lists,
correspondence, advertising materizlis, operating manuals, warran-
ties, guaranties, appraisals, studlez snd data relating to the
Premises or the Equipment or the construction of any Alteration or
the maintenrance of any Permit {as hereinz{ter cdefined): and

. 1l proceeds of the conversion, woluntarv or invol-
untary, of any of the foregoing into cash or liynidated claims,
;ncludxng, without limitatios, proceeds of insurzace and condemna-
tion or other awards or paymenrts and refunds of real estate taxes
and assessments, including interest thereon {(collectiveiy,
“Proceeds”);

TO HAVE AND TO HOLD the Mortgaged Property unto tiort-

gagee, far the purpose of securing the payment and performance of
the Secured Obligatioms.

_Mortgagor warrants, represents and covenants to and for
the benefit of Mortgages as folzovs-

9"@ 35183
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WAPRANTIES, REPRESENTATIONS AND
COVENANTS OF MORTGAGOR

SECTION 1.1 Pavment. Morzgagor shall pay as and when
the same shall become due, whether at its stated maturity, by

:ac:ele*a;?on or otherwise, each and every amount payable by Mort-

gagor under the Basic Documents and tne fﬁtefesh Rate Agrenments.

SECTICN 1.2 Authoritv and valzc ty. Morigagor repra-
sents, waiTants and covenants that (i) Morigagor *s duly autho-
rized to ewicute and deliver this Morsgage, and all corporate znd
ca"e:?nenta- consents, authorizations an&.agprcfals necessary or
reguired therefor have been duly and e"ectively taken or
an:a-ned, {ii} this Mortgage is & legal, wvaiid, binding and
enforceable chligation of Mortgagor and (iii} Mortgagor has full

corporate power and Lawful authority to execure and deliver this

Morogage and L0 mortgace ond grant a securiily interesi In the
Morzgaged Property as coatomplated herein.

SECTION 1.3 Good fitle.

1.3.1 Morigagor represents, warrants and Covenants that

{1) Mortgagor has good and marketable fee simple title to the
2remises and tke landlord’'s interest snd esiste under or in
respect of the Leases and good title to the interest it purports
to own in ard to each pf the Permits, (be Eguipment ard the Con-
tract Rights, in each case subject to 50 dercd of trust, mortgage,
pledge, security interest, encumbrance, lisn, -lease, iicense,
esasement, assigrnment, cellatersal assignment o0 charge of any king,
including, without limitation, any conditional ssie ar other ritle
etention agreement or lease in the nature thereot, any filing or
agreement to file a financing statement as debtor wnder the Uni-~
form Commercial Code or any similar statute or any svbo-dination

“arrangerent in favor of anyv party other than Mortgagor {inllec-

tively, *Liens®™; each, a "Lien"}, except for those Liens identi-

fied on Schedule B {collectively, the "Prior Liens”},

{11} Mortgagor will keep in effect all rights and appurtenances to
or thar constitunte a part of the Mortgaged Property,
(iii} Morigagor will protect, preserve and defend its interest in

. the Mortgaged Property and title thereto, {iv} Mortgagor will com-~

piy with each of the terms, conditions and provisions of any obli-
gation of Mortgagor which is secured by the Mortgaged Property or
+he noncompliance with which may result in the imposition of a
Lien on the Mortgaged Property, (v} Mortgagor will appear and
defend the Lien and security interests created and evidenced
hereby and the validity and priority of this Mortgage in any

}g - B 97@&5183
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action or proceeding affecting or purporting to affsct the Mort-
gaged Prcperty or any ol the righis of Mortagagee herasunder, (vi)

" tiils Mortgage creates and constitutes a valid ané enforceabie

. first Lien on the Mortgaged Property, and, io the extent any of
the Mortgaged Properiy shall consist of persondity, a first secu-
rity interest in the Mortgaged Property, which first Lien and
first security interest are and will be subject oniy to (3} Prior
Liens (but not to extensions, amendments, supplements or repiace-
ments ol Prior Liens unless consented to by Mortgagee) and (bl
Liens hersafter created and which, pursuant to the provisions of
Section l.12, are superior t0 the Lien and security interests cre-
arec and evidrncad hereby, and Mortgagor does now and will forever
varrant and Qerend to Mortgagee and all its successors and assigns
such title and the validity and priority of the Lien and securicy
interests created gad evideaced neredv against the claims of all
persons ang parties wromsoever, {vii) there has been issued and
there remain in effect each and every certificate of cccupancy or
use or other Permit curienily required for the existing use and
occupancy oy Mortgagor anC JtS resants of the Premises and

tviiil the Premises comply n) 21l respects with all local zoning,

. i@nd use, set back or other dcovelopment and use requirements of
Governmental Authorities. ' b :

1.3.2 Mortgagor, immediatsly upon cbtaining knowledge
of the pendency of any proceedings foc the eviction of Mortgagor
from the Morigaged Property or any part ihereof by paramount title
or cthervise gquastioning Mortgagor's titlz o the Mortgaged Prop-
erty as warrantad in this Mortgage, or of any condition that mighe
reascnably De expected to give rise o any such proceedings, shall
notify Mertgagee thereof. Mortigagee may particirare in such pro-
ceedings, and Mortgagor will deliver or cause to e Jdelivered to
Morigagee all instruments reguested by Mortgagee to vermit such
participation. In any such proceedings Mortgagee may %e repre-
sented by counsel satisfactory to Mortgagee at the expsosun of
Morigager. If, upon the resolution of such proceedings, Yortgagor
skall suffer a loss of the Mortgaged Property or any part thereof
or interest therein and title insurance proceeds shall he payable
in connection therewith, such proceeds are hereby assigned to and
shall be paid to Mortgagee to be applied or utilized in accordance
with the provisions of Section 2,10 of the Credit Agreement.

SECTION 1.4 Recording Documentation To Assure Security
Interest; Fees and Exmpenses. .

‘ 1.4.1 Mortgagor shall, forthwith after the execution
and ¢elivery of this Mortgage and thereafter, from time to time,

~cause this Mortgage and any financing statement, continuation

' statement or similar instrument relating to any thereof or to any

[
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property intended to De subiect o *he Lien of zhis Mortgage to be
filed, recistered and recorded in such manner and in such claces
2s may be regquired Dy any present or future law in order to pub-
lish notice of ard fully to protact the validity and priority
thereof or the Lien hereof purported to be created upon the Mort-
gaced Property and the interest and rights of Mortgagee therein.
Mortgagor shall pay or cause to be paid 311 taxes and fees inci-
gent to such filing, registration and recording, and all expenses
incident to the preparation, execution and acknowledgment thereof,
and of ary instrument of further assurance, and ail Federal or
s:zate staio taxes or other taxes, cuties ané charges arising out
of or in ceoarection with the ‘execution and delivery of such
instruments. : :

1.4.2 ‘“ortgagor shali, at the sole cost and expense af
o'*ﬂagcr do, axec;te acknowledge and deliver all and every suc:
vrihar acts, deeds, <Conveyances, mortgages, assxgnments, notices
cx assignment, transfers, financing statements, continuation
staiements and assurances :s Morigagee shall frcm cime to zime
recuest, which may be necessary in the judgment of Mortgagee from

‘time 0 time to assure, perfect, convey, assign, mortgage, trans-

Zfer and confirm unto Mortgagee. tie property and rights hereby
conveved or assigned or which Mor 3ag0r may De or may hereafter
become bound to convey or assign @ ﬁortgacee cr for carrying out
The intention or facxlztatlng the periormance of the terms of this
Mortgage or the filing, registering or facording of this Mortgage.
Iu the event ?ertgagar shall fail after/demand to execuze any
astrument required to be executed by Mortgagor under this

'suQSEC:;on 1.3.2, Mortgagee may execute the szme as the attorney-

in~-fact for Mortgagor, such power Of attorney Deing coupled with
an interest and irrevocaple. «

SEC?IQN 1.5 Payment of Taxesi Insurance Premiums,
Zssegsments: Compliance with Law and insuyrance Requxxeweﬁts.

1.5.1 Unless and to the extent contested by MoUtlagor
aﬂ accordance with the provisions of subsection 1.5.5 herect.
Mortgagor shall pay and discharge, or cause to be paid and dis-
charged, from time to time when the same shall become due, all
real estate and other taxes, special assessments, levies, permits,
inspection and license fees, all premiums for insurance, all water
‘and sewer rents and charges and all other public charges imposed

upen or assessed against the Mortgaged Property or any part

thereof or upon the Rerts. Mortgagor shall, upon Mortgagee®s

recuest, deliver to Mortgagee, receipts evidencing the payment of

ail such taxes, assessments, levies, fees, rents and other public
charges imposed upon or assessed agaxnst the Mortgaged Property or
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1.5.2 From and after the occurrence and during the
continuance of aa Svent of Defavir (as hereinafter defined), at
the option and upon the reguest of Mortgagee, Mortgagor shall
deposit with Mortgagee, on the first day of each month, an amount
estinated by Mortgagee to be egual to one-twelfth of the annual
taxes, assessments and other items required to be discharged by
Mortgagor under subsection 1.5.1.  Such amounts shall be neld by
Morigagee without interest to Morigagor and applied to the payment
of the Gbligaticns in respect of which such amounts were depos-
ited, in such priority as Mortgagee shall determine, on or efore
the respective tates on which such obligations or gny gparz thereof
vould dDecome Jeliinquent. Nothing contained in this Section 1.5
shall (i} affecr any right or remedy of Mortgagee urder any provi-
sion of this Morzoage or of any statute or rule of law to pay any
such amount as provided above from it own funds and o add the
amount so paid, together with interest at a rate per annua (the
"Default Rate") equal tc the highest rate then payable under the
Credit Agreemen: Quring such time that any amount remains out-
standing, to the Secured (b.igations or (ii) relieve Morrgagor of
its obligations t¢ make or jrovide for the pavment of the annual
t2xes, assessments and other Charges required to be discharged by
Merigagor under subsection 1.5.1. \Mortgagor hereby grants to
Mortgagee & security inrerest in all sums held pursuant %0 this
subsection 1.5.27 10 secure payment 2.8 performance of the Secured
Obligaticns. During the concinuance of any Event of Default,
Mortgagee way, &t its option, apply ali‘or any part of the sums
aeid pursuant 1o this subsectiox 1.5.2 to payment and performance
ol the Secvred Obligations. Mortgagoer shall redeposit with Mort-
gacee an amount egual to all amounts so applied as a condition to
the cure, if any, of such Event of Default in acdilion to fulfill-
ment of any other required conditions.

1.5.3 Unless and to the extent contested by Murtgagor
in accordance with the provisions of subsection 1.5.5, HMOItaagor
shall timely pay, or cause to be paid, all lawful claims gnd
demands of mechanics, materizlmen, laborers, government agencies
administering worker's compensation insurance, old age pensicns
and social security benefits and all other claims, judgments,
demands or amounts of any nature which, if unpaid, might result
in, or permit the creation of, a Lien on the Morigaged Property or
any part thereof, or on the Rents or which might result in forfei-
ture of all or any part of the Mortgaged Property. [

1.5.4 Mortgagor shall maintain, or cause to be main-
tained, in full force and effect all permits, certificates, autho-
rizations, consents, approvals, licenses, franchises or other
instruments now or hereafter required by any Governmental Author-

ity to operate or use and occupy the Premises and the Equipment
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for i+s intended uses (collectively, “Permizs®; each, a "Permit”).
Uniess anrd to tie extent contested by Mortgagoer in accordance with
+»e provisions of subsection 1.5.3 hereof, Mortgagor shall comply
with all requirsments set forth in the Permits ard all require-
ments of any law, ordinance, rule, regulation or similar statute
or case law {collectively, "Reguirements of Law”) of any Govern-
mental Authority applicable to all or any part of the Mortgaged

roperty or the condition, use or occupancy of all or any part
thereof On any recorded deed of restriction, declaration, covenant
ruaning wich the land or otherwise, now or hereafter in force.
Morzgagor shall not initiare, joim in, or comsent to any ckange in
ne zoning of 'any ather permitted use classification oi the Prem-
igeg without 4he prior written coasent of Morigagee.

-
e
e
3

¥

1.5.5 _Mortgagor may at its own expense contest the
amount or applicability of any of the obligations described in
euncections 1.5.1, 1.%.3 or 1.5.% Dy appropriate l2gal proceed-
ings, prosecution of whichioperates to prevent the collection or
anforcement thereof and the sale or forfeiture of the Mortgaged
Property or any part thereuf vo satisfy such obligations; pro-
vided, however, that in connez=ion with such contest, Mortgagor
shail., a. che option of Mortgages, have made provision for the
payment or performance of such contested cbligation on Mortgagor's
hooks if and to the extent required oy GAAP or depositred with '
Morrgagee to hold for the benefit of wrtgagor a sum sufficient to
pay and discharge such obligation and ‘Mirtgagee's estimate of all
‘nzerest and penalties related thereto. /Any such deposit {and any
income earned thereon) not otherwise used to pay such obligation,
irze-gst or penzlties shall be promptly returped to Mortgagor.
sprwithstanding the foregoing provisions of this subsection 1.5.5,
'{i} no contest of any such obligations may be purnued by Mortgagoer
if such contest would expose Mortgagee or any Lender to any pos-
cible criminai liability or, unless Mortgagor shall aave furnished
a vond or other security therefor satisfactory to Morigaree or
such Lender, as the case may be, any additional civil liubility
for failure to comply with such obligations and {ii} if at any
time payment or performance of any obligation contested by Hurtga-
gor pursuant to this subsection 1.5.35 shall become necessary to
orevent the delivery of a tax or similar deed conveying the Mort-
gaged Property or any portion thereof because of nonpayment or
nonperformance, Mortgagor shall pay or perform the same, in suffi-
cient time to prevent the delivery of such tax or similar deed or
such termination or forfeiture.

1.5.6 Mortgagor shall not take any action that could be
the basis for termination, revocation or denial of any insurance
coverage required to be maintained under this Mortgage or that
rould be *he basis for a defense tc any claim under any insurance
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policy maintained in respect of the Premises or the Egquipment and
Morzgagor shall otherwise comply in aill respects with the reguire-
mencts of any insurer that issues a policy of insurance in respec:
0f the Premises or the Eguipment; provided, howvever, that Mortga-
gor may, at its own expense and after notice to Morigagee,

{i) contest the applicabilizy or enforceability ¢f any such
reguirements by appropriate legal proceedings, prosecution of
wiicii does not constitute 2 basis for cancellation or revocation
of any insurance coverage reguired under Section 1.7 hereof or
{ii) causz the insurance policy containing any such reguirement to
be replaced by a new policy complying with the provisions of
Section 1.7 : ’

. P

, i.5.7 /siortgagor shall, promptly upon receipt of any
writter norice regarding any fallure by Mortgager to pay or dis-
ciarge any of the oillnations described in subsection i.3.3,
1.2.3, 1.5.4 or 1.5.5; furnish 2 copy of such notice to Mortgagee.

| 1.5.8 In the event that the proceeds of any tax claim
are paid after Mortgagee has 2rercised its right to foreclose the
Lien of this Mortgage, such riuceeds shall be paid to Mortgagee *
satisiv any ceficiency remaining after such {oreclssure. Mor:o-
gagee shall retain its interest ia-the proceeds of any tax claim
during any redemption period. The euount of any such proceeds in
excess of any deficiency claim of Mortyagee shall reasonably
promptly be released to Morigagor. :

SECTION 1.6 Certain Tax Law Charges. 1In the event of
the passage after the date of this Mortgage ol any law deducting
irom the value of real property, for the purpose of taxatior,
anounts in respect of any Lien thereon or changiry in any way the
igws Jor the taxation of mortgages or debts secured bty mortgages
for state or local purposes or the manner of the coileciion of any
such taxes, and imposing a tax, either directly or imdirectly, on
this Mortgage, any Interest Rate Agreement or any other Basic Doc-
mment, Mortgager shall promptly pay to Mortgagee such amount or

~ amounts 3as may be necessary f{rom time to time to pay such tak.

: SECTION 1.7 Recuired Insurance Policies.

, 1.7.1 Morigagor shall maintain in respect of the Prem-
ises and the Equipment the following insurance coverages:

: {i} Physical hazard insurance on an "all risk"

: basis covering, without limitation, hazards commonly cov-
ered by fire and extended coverage, lightning, windstorm,
civil commotion, hail, riot, strike, water damage, sprin-
kler leakage, cpilapse and malicious mischief, in an amount
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equal o the full replacement cost of the Improvements aad

- all Zguipment, with such deductibles as Mor:igagee may from

time to time regquire, and, if Mortgagee snall not have
imposed any such requirements, with such deductibles as
vould be maintzined by & prudent cperator of property simi-
iar in use and configuration to <he Premises and located in
the locality where the Premises are locsred. “Full
replacement cost” means the Cost of Construction {as here-
inatter defined) to replace the Improvements and the Zquip-
zent, exclusive of depreciation, excavarion, foundarion and
Icotings, as determined from time to time ibur not less
fregueariy than once svery twelve (1Z) months) by a 2erson
selecred Ly Mortgagor and reasonably acceprable o
Morcgagee; , -

{ii+ Comprehensive general iiabilitv insurance
against claims for %odily injury, death or property damage
occurring of, in o~ about the Premises and any adjoining
streets, sidewaiks aud nassageways, and coverirg any and
all claims, including, withost limivation, all legal lia-
bility to the extent insurable imposed upon Mortgagee and
ail court costs and attorneys’ fees, arising out of or con-
nected with the possession, use, leasing, operation or con-
dizion of the Premises with polisw limits and deductibles
IR such arounts as Mortgscee may fiom time to time reguire,
and, if Mortgagee shall not have liaposed such requirements,
in such amounts as from time to time wnuld be maintained hy
& prudent gperator of property similar in‘use and configu-
Tation to the Premises and located in the jocality where
the Premises are located; f

!
i

(iii) Worker's compensation insurance i< required by
the lavs of the state vhere the Premises are locited to
protect Mortgagor and Mortgagee against claims for injuries
sustained in the course of employment at the Premises:

{iv}) Explosion insurance in respect of any boilers
and similar apparatus located on the Premises or comprising
any Equipment, with policy limits and deductibles in such
amounts as Mortgagee may from time to time regquire, and, if
Mortgagee shall not have imposed any such reguirements, in
such amounts as would be maintained bv a prudent operator
of property similar in use and configuration to the Prem-
ises and the Equipment and located in the locality where
the Premises and Eguipmen:t are located:

{v} 1If the Premises are iocated in an area identi-
fied by the Federal Emergency Management Agency as an area
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having special flood hazards pursuant to cthe National Flood

~ Insurance Act of 1568 or the Flood Disaster Protection Act
of 1373, each as amended, or any successor lavs, flood

 insurance with policy limits and dedvctibles in such
awounts as Mortgagee may from time to time reasonably
require, and, if Mortgagee shall not have imnosed any such
requirements, in such amounts as would be mazintained by a
prudent operator of property similar in use and configura-
tion to the Premises and located in the locality vhere the
Premises are located; and ’ :

i
i

{wil Such other insyrance, a2cainst such risks and
with pelicw limits and deductibles in such amounts as Mort-
gagee may /-7om time to time reguire, and, if no such
requirements shall have been imposed, in such amounts as
wouid be maintuined by a prudent operator of property simi-
lar in use and configuration to the Premises znd located in
the locality where rae Premices are located.

1.7.2 Mortgago: ey maintain the coverages reguired by
this Section 1.7 under blanksi- policies covering the Premises and
ocher locations owned ar operatsd by Mortgagor if the terms of

uch blanket policies otherwise r~omply with the provisions of :thais
Section 1.7 and contain specific covarage allocations in respect
gf the Premises determined in accordurce with the provisions of
this Section 1.7. All insurance policies required by this

Section 1.7 shail be in form satisiaciory to Mortgagee. All
insurance pelicies in respect of the coveruges required by subsec-
<ions 1.7.1(1), 1.7.3(33}, 1.7.0{3v), 3.7.0{ve. 1.7.1(vi} and, if
applicable, 1.7.1{vii), shall be in amounts &t least sufficient o

Drevent coinsurance liability and, shall name Moltosgee as an

acditional insured. Bach policy of insurance required under this
Section 1.7 shall provide that it may not be modified, reduced,
cancelled or othervise terminated without at least thirie (3g)

¢ays' prior writtean notice to Mortgagee and shall permic dortgagee’

10 pay any premium therefor within thirty (30) days afte: roceipt
of any notice stating that such premium has not been paid whan
cdue. All insurance policies reguired hereunder shall provide that
2il losses thereunder shall be payable notwithstanding any act or
negligence of Mortgagor or its agents or employees which otherwise
might have resulted in a forfeiture 0f 211 or a part of suck
insurance payrents. The policy or policies of such insurance or
certificates of insurance evidencing the reguired coverages, and
all renewals or extensions thereof, shall be delivered to Mort-
gagee. Settlement of any claim under any of the insurance poli-
cies referred to in this Section 1.7 {other than the insurance
contemplated in clauses (ii} vith respect to claims fer bodily
injury or death and {iii} of subsection 1.7.1), if such claim
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invoives (in the reasonable judament of Morigagee) loss in excess
of 310,000,000 cr more, shall reguire the prior written approval
of Mortgagee, and Mortgagor shall use reasonable efforts to cause
each such policy 10 contain a nrovision to such effecs,

i

1.7.3 At least ten (10} days prior to the expiration of
any insurance pclicy required by this Sectiom 1.7, a policy or
policies renewing or extending such expiring polxcy or reneval or
extensisn certificates or other reasonable evidence of renewal or
extension-and that the applicable policies are in full force and
effect shai} be delivered ta Mortgagee.

1.7(3 Mortgagor shall nor purchase separate insurance
oolicies concurfent in form or contributing in the event of loss
71th those policins required to be maintained under :his
Section 1.7, unless #crrgagee is included cthereon as 3 named
insured. Mortgagor shall immediately notify Mortgagee whenever
any such separate insurince policy is obtained and shail Promptly
cal'ver to Mortgagee the poliicy or certxzxcate evidencing such

insyrsnce.

1.7.5 Martgagor shall immediately upon receint of any
uritten notice of any failure by irrtgagor o pay any insurance
premium in respect of any insurance policy required to be main-
tained under this Section 1.7, furniso'& copy of such norice to

Moregagee.

1.7.6 In the event that the procikeds of any insurance
claim are paid afrer Mortgagee has exercised irs richt to fore-
ciose the Lien of this Mortgage, such oroceeds sk all be paid to
Mortgagee o satis{y any deficiency remaining after such foreclo-
sure. Mortgagee shall retain its interest in the policies of
insvrance requirsd to be maznta1ned pursuant to this Morigage dur-
ing any redemption period. : L

SECTION 1.8 Failure To Make Certain Payments. If Mort-
gagor shall fail to perform any of the covenants contained in this
Mprtgage, including, without limitation, Mortgagor's covenants to
{1} pay the premiums in respect of all required insurance cover-
ages, (ii) pay taxes and assessments, (iii) make repairs,

{iv} discharge liens and eacumbrances or {v} pay or perform any
obiigations of Mortgagor under the Leases, Mortgagee may, but
shall not be obligated to, make advances to perform such covenant
on Mortgagor‘s b2half, and all sums so advanced shall be included
in the Secured Obligations and, to the extent permitted by appli-
cable law, shall be secured hersby. Mortgagor shall repay on
demand all sums so advanced by Mortgagee on behalf of Mortgagor,
with interest at the Default Rate from the date of payment by
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Morigagee to the date of reimbursement. Neither the provisions of
this Section 1.8 aor any action taken by Mortgagee pursuant tc the
provisions of this Section 1.8 shall prevent any svch failure to
observe any covenant contained in this Mortoage from constituting
an EZvent of Default. Morigagee shall not be bound to inquire intg
the validity of any tax, lien or imposition which Mor:gagor fails
to pay as and when reguired hereby and vhich Mortgagor does not
contest in accordance with the terms hereof,

STCTION 1.9 Inspection. Mortgager shall permit Mort-
cagee, by Jius agents, accountants and attgrnevs, to visit gnd
inspect the Tromises and the Sguipment at such reasonable tipes
2nd upon reasonusdle notice to Mar:gagor 2s may be reguested by
<¥cr:eagee.

\ SECTION 1.14 Mortq;co' To Maintain Imorovements. Mort-
gacor shall not commit e sufier any vaste on tne Premises or with
respect to any Fguipmen: or make any change in the use of the

Premises or any Equipment. ﬁortgagcr repreésents and varrants that
{i} the Premises are served kv all utilities reguired or necessary

“for the current use thereof, {ii) all sireets necessary to serve

the Premises are completed and serviceable and have been dedicaresd

and accepted as such by the approrriate Governmental Authorizies

and (iii) Mortgagor has access to the Premises from public roads
sufficient to allow Mortgagor and. its torants and invitees to con-
duct its and their businesses ar the Prerises in accordance with
sound Lcmme*czai practices. Hortgagor snall, at all times, main-

gin the Premises znd Equipment in good, safe und insurable oper-
ting order, condition and repsir and shall meke all repairs,

B FF.

.,4

structural or nomstructural, wnen,necessary. mMorrgagor shall {a}’
not alter the cccupancy or use of all or any part of the Premises
without the prior vritten consent of Mortgagee and {bh} do all
gther acts which from the character or use of the Preriisis and
Equipment may be necessary or 3ppropriate to maintain s Zreserve
their value. HMortgagor shall not remove, demolish or altec the
design gr structural character of any Improvement naw or hersesfter
erected upon all or any part of the @remises, or permit any such
remaval, demolition or alteration, without the prior written con-

-sent of Mortgagee, except that Items comstituting Equipment (other

than any portiasn thereof which shall be obsolete and/or disposed
of in accordance with clause {f} of Section $.06 of the Credit

Agreement may be removed if such removal is temporary and for the
purpose of making repairs or such items are immediately replaced
with similar items of Equipment having a value and utility for

their intended purposes that is not less than the value and such
utility of the Tquipment so removed,

¢
[
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SECTION 1.11 Mortoagor’s Oblisations with Respect to
Leases. '

1.11.1 Subject fo the provisions of subsection 1.11.2
Jerein, Mor: cagor ¥ill manage and operate the Mprtgaged Prone'ty
in a reasonably prudent manner anrd will not without the prior
written consent of Morigagee enter into any Lease of all or any
par: of the Premises. .

1.11.2 Mortgagor shall not:

P ;
131 receive or collect, or permit the receipt or col-
lection ot), any rental ar other paymencs under any Lease more
than cne mun: h in advance of the respective period in respect
of which thev sre to accrue, excepr that {a) in connection
#ith the execution and delivery of any Lease or of any amend-
ment to any LeaSe, rental payments thersunder may be col-
lecred and receiverl in advance in an amount not in excess of
ore month's rent and/sr a reasonable securiy deposit may e
required thereunder znd {b} Mortgagor may receive and collsct
escalation and other charoes in accordance with the terms of
each Lease:; . {

{ii} assign, transfer or bypothecate {other than to
Merrgagee hereunder) any rental rr other payment under any
Lease vhether then due or £o accius.in the future, the inter-
est of Mortgagor as lessor under agcy Lease or the rents,
issues, revenues, profits or czher inerue of the Mortgaged
Jroperty; ‘ :

{iii} enter into any Lease after the gz¢e hereof that
does not contain rerms to the effect as follcws-:

{a)} such Lease and the rights of the tenint there-
under {including, without Iimitation, any optic.s to
purchase or rights of first offer or refusal) sazil he
subject and subordinate to the rights of Mortgagee under
and the Lien of this Mortgage;

{b} such Lease has been assigned as collateral
security by Mortgagor 2s landlord thereunder to Mor:-
gagee under this Mortgage;

{c} 1in the case of any foreclosure hereunder, the
rights and remedies of the tenant in respect of anv
obligations of any successor landlord thereunder shall
be limited to the egquity interest of suchk successor
landiord in the Premises and any successor landlord

!
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shall nct {1} be lisble for any act, omission or default
of any prior landlord under the Lease, (2} be required
to make or complete any tenant improvements Or capital
improvenants or repair, restore, rebuild or repiace the
demised premises or any part thereof in the event of
damage, casualty or condemnation or {3} b= reguired to
Day any amounts to tenant arising under the Lease prior
to such successor landiord taking possession:

{¢) the tenant‘s pbligation to pay rent and any
acditional rent shall not be subject to ary abatement,
dzgduction, counterclaim or setoif as against any morg
gagen nr purchaser upon the foreclosure of any of th
Premisss or the qiving or granting of a dead in 12&L
therspf/ Ly reason of a landlord defanit occurring prior
to such fnraclosure or delivery of such deed and such
mortgagee 0@ purchaser wiil not be bound by any advance
paymerts of rant in excess of one month or 3ny security
deposits unless sich security was acitally received by
Mortgagee {or in (h2.case of a letter of credit, was
groperly transferrel in negotiable form};

{e} the tenanat agroes to attarn, at the option of
Mprtgagee or any purchascr of the Premises, upen a fore-
closure of the Premises or tis giving or granting of a
deed in lieu therecf; and

(£} the tenant agrees to give notice toc Mortgagee
of any defaclt by landierd under the Lease and Mortgagee
shall have 2 ressonable time to cure, should Mortgagee
so elect, any default of landlord priol (o tenant exer-
cising any rights of tenant to terminate Or cancel such
Lease.

{iv} enter into any amendment or modification’nt any
Lease which would change the unexpired term thereof ¢r
decrease the amount of the rents or other amounts payahle
thereunder or impair the value or utility of the Mortgaged
Property or the security provided by this Mortgage;

(v} enter into any further lease or sublease of the
property subject to any Lease without the prior written con-
sent of Mortgagee, unless such Lease is not amended in any
respect and the primary obligor under such Lease is not

" released in any respect from its rvesponsibilities and iiabii-

iries under such Lease as a result of such lease or subileasse;
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{vi) +e'minate {whether by exercising any contractual
right of Mortgagor to recapture leased space or otherwise) or

Bermit the ~ermination of any Lease or accept surrender of
ail or any portion of the space demised under any Lease prior
10 tke end Of the term thereof or accept assignment of any
Lease to Mortgagor unless:

. {a} the tenant undér such Lease has nat paid the
? eguivalent of two months' rent and Morigagor has made
reascrable efforts to cuiiect such rent: or

{p} Mortgagor shall deliver to Morigagee an Dffic-
er’'s Fertificate to the effect that Morrgagor has
enterad into & nev Lease {or Leases) for the space cov-
ered oy the terminazed or assigned Lease with 2 rerm {or
tetms} whico-expirels} no earlier tham zhe date on which
the terminated or assigned Lease was to expire {exclud-
ing renewal ¢ptions), and with a tenant {or tenants)
havirg a creditworthiness {as reasonably determined by
yortcagor} sufficinnt to pay‘the rent and other charces
cue under the new Lzase (or Leases), and the tenant(s)
snall have commenced oSaying rent, including ell operat-
ing expenses and other zmouncs payable under the new
Lease {or Leases) without any abatement or concession:
ar

{vii} waive, excuse, condone ci ip-any manner discharge
or release any terants of or from the obligations of such
tenants under thelr respective lLeases co guarantors of ten-
ants from ohligations under any guarantess of the Leases
except in the ordinary and prudent course ¢! business with
due regard for the security afforded Mortgagee thereby.

1.11.3 Mortgagor shail tfﬁely perform and clserve all

.the terms, covenants and conditions required to be pertfcoruad and

cbserved by Mortgagor under each Lease and shall at all times do
21l things necessary to require performance by the lessee, fran-
thisee, licensee or grantee under each Lease of all obligations,
covenants and agreements Dy such party to be performed thereunder.

\’Hn*tgagcr S5iéll promptly notify Mortgagee of the receipt cof any

notice from any lessee under any Lease claiming thar Mortcagor is

in default in the performance or observance of any of the terms,

covenanrs or conditions thereof to be performed or observed by
rtgagor and will cause a copy of each such notice to be promptly

;’cellvered to Mortgagee.

,.M
.,
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SECTICN 1.12 Transfer Restric 'ows. Zxcept as provided
in Section 1.1ll, Mortgagor may not, withour the prior writtem con-
sent of Mortgagee, further mortgage, encumber, hvpothecate, sell,
convey or assigr all or any part of the Mortgagea °rone* Ty or suf-
fer any of the foregoing to occur by operation of law or other-
vise. Notwithstanding the provisions of the fcrecoing sentence,

50 long as no Event of Default shall have occurred and be conptinu-
ing, Mortgagor shall have the right to suffer, in respect of the
ﬁo*tcarac Property, the Liens in respect of amoynts uavable or
oriigaticiis to be performed by'verggaccr pursuant to subsections
1.3.1, 1.4.% and 1.5.4; provided, hovever, that such amounts are
not yet dueland payable or are being contested in accorcance wz h
the provisionz of subsection 1.5.5. Each of the Liens and oth
transiers peruitied by this Section 1.12 shall in all respects he
suDject and subcriinate in priority to the Lien and security
interests created and evidenced hereby except to the extent the
law or regulation creating or authorlz'ng such Lien provides that
such Lien must 5e superior to the Lien and security interest cre-
zed and evidenred hereby

SECTION 1.13 Destruction: an&emaatidn-

1.13.1 Destruction; Insurance Proceeds. If there
sﬁall occur any damage to, or loss ¢r destructzcn of, the Improve-
zents, Equipment, or any part of any <nereof {each, a “Destruc-
Tion } Mortgagor shail promptly send to dortgagee a notice set-

ting forth the nature and extent of such Destruction. The pro-
ceeds of any insurance payable in respect of such Destructioan are
tereby assigned and shall be paid to Fbrtgagee. All such pro-
ceeds, cogether with any interest earned thereor, iess the amount
of any expenses incurred in litigating, arbitratirg, ccmoromxsxng
or sertling any claim arising ocut of such Destructinn (the "Net
Proceeds™}, shall be applied in accordance with the provisions of
subsections 1.13.3, 1.13.4 and 1.13.5.

1.13.2 Cbndemﬂatian,Assianment of Award. if shere
shall occur any taking of the Mortgaged Property or any part
thereof, in or by condemnation or other eminent domain proceedings
pursuant to any law, general or spec.ai or by reason of the tem-
porary reguisition cf the use or occupancy of the Mortgaged FProp-
erty or any part thereof, by any Geveramental AutBority, civil or

‘military {each, a 'Takzng }, Martgagor shall immediately aotify
' Mortgagee upon receiving notice of such Taking or commencement of

proceedings therefor. Mortgagee may participate in any proceed-
ings or negotiations which might result in any Taking, and Mortga-
gor shall deliver or cause to be delivered to Mortgagee all
instryments requested by it to permit such participation. Mort-
gagee may be represented by counsel satisfactory to it at the
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expense of Mortgagor in connection with any such participation.
Mortgagor shall pay all fees, costs and expenses incurrad by Mort-
gagee in connection with any Taking and in seeking and obtaining
ary award or pavment on account thereof. Any proceeds, award or
pavment in respect of any Taking are hereby assigned and shall be |
paid to Mortgagee. Mortgagor shall take all steps necessary to i
norify the condemning authority of such assignment. Such pro- '
ceeds, awvard or payment, tcgether with any interest earned
thereon, less tie amount of any expenses incurred in litigating,
arbltratxﬂg, compromising or set*11ng any clamm ar:s:ng out of
such Taking) {the "Net Award™), shail be applied in accordance with
the provisinas cf subsections 1. 13 3. 1 13 4 and 1.13.5.

1.33.3 Restoration. In the event there shall be a
Net Award or Net Yroceeds, suchl Xet Award or Net Proceeds shall
constitute Net Available Proceeds and shall be applied to the pre-
pavment of the Securcd Obligations or to perform a restoratieon
{each, a "Restoration®} of the Premises and Zquipment iR accor-
gance with the provisions of Section 2.10 of the Credit Agreement,
in the event Mortgagor eleczts to perform any Restoration contem-
olated by this subsection 1.33.3, Mortgagee shall release such Net
Awaré or Net Proceeds to Mortuacor as soon as praccicable follow-
-rg receipt of the Officers’ Ce-tificate contemplated by Section

10{a){v} of the Credit Agreemen’ but in no event more than

tﬁ‘rtg {30} days following such P&:ﬁ:gt. Mortgagor shall, within
thirty (30) days following the date cf 'its receipt of any proceeds
in respecz of a Destruction or Taking, ‘as the case may be, com~
mence and dzllaentiy continue to perform the Restoration of that
portion or portions of the Premises and Ecuipment subject to such
Destruction or affected by such Taking so thal, upon the comple-
tion of the Restoration, the Premises and Equipient will be in the
same condition and shall be of at least equal value and utility
for its intended purposes as the Premises and Eguipnent was irme-
giately prior to such Destruction or Taking. WMortgagor shall so
complete such Hestoration with its ovn funds to the extesr that
the amount of any Net Award or Het Proceeds is insufficient far
$uch purpose. ~

1.13.4 Maior Restoration. In the event there
shall be a Net Avard or Ket Proceeds in an amount which exceeds
5250,000, Mortgagee shall, prior to commencing any work to effect
a Restoration of the Premises and Equipment, promptly {(but in no
event later than 30 days followxng any Destruction or Taking} fur-
nish to Mortgagee:

{i} complete plans and specifications {the "Plans and
Specifications®) for the Restoration;
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{ii} a certificate {(an "rch;tect s Certiiicate™) of an
independent, reputable archizect or engineer acceptable =g
Mortgacee and licensed in the state where the Premises is
lecated {A) listing all permits and approvals required by law
in connecticn with che Restoration, (B} stating {a) that the
Plans and Specifications have been reviewed and.anproved oy
the signatory thereto and (b} such signatorv’s estimate {an

“Zstimate"} of the costs of complering the Restoration, and
(¢! upon comnletion of such Restoration in accordance with
tne Plans ard Specifications, the value 2nd utility of the

Premises and the Equioment will be equal to or greater than
the vatue and utility thereof immediately prior to the
Destructian or Taking relating {o such Restoration; and

{111} 1f/the Estimate exceeds the Net Proceeds or the Yer
Award, as the case may be, 2 surety bond for, guarantee of,
or irrevocable lecter of credit or other irrevocable and
unconditional commitment to provide funds for the payment of
the excess cost of cvch Restoration, payable to or in favor
of Mortgagee, as Admimrstrative Agent.

Upon receipt by Mortgagee of each of the items
required pursuant to clauses {i} through {1ii)} above, Mor:i-
gagee shall acknowledge receipt of the Plans and Specifica-
tions. Prompotly upon such ackiosJedoment of receipt by Mort-

. . gégee, Mortgagor shall commence and diligently continue %o
serfarm the Restoration in accordaace with such approved
?lans and Specifications. Mortgagor shall so complete such
Restoration with its own funds to the a2xtznt that the amount
of any Netr Avard or Net proceeds zs insufiicient for such
purpose.

1.13.5 Restoration Advances Followina Destruction
or.Taking of Mortgaged Propertv. In the event Mortgagor shall be

reqguired or permitted to perform a Restaration of the Frenises and

Equipment as provided in subsection 1.13.4, Mortgagee shall apply
any Net Proceeds or the Net Award held by Mortgagee on accueuwr:s of
the applicable Destruction or Taking to the payment of the cost of
performing such Restoration and shall pay portions of the same,
from time to time, to Mortgagor or, at Mortgagee's option, exer-
cised from time to time, directlg to the contractors, subcontrac-
tors, materialmen, laborers, engineers, architects, and other per-

‘sons rendering services or materzal for such Restoration, subject

to the following conditions:

(i} Each reguest for payment shall be made on at
least ten {10} days® prior notice to Mortgagee and shall be arcom-
panied by an Architect's Certificate stating {a) that all the
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Restoration work then completed has beern done in compliance with
the Plans and Specifications, and in accordance with all provi-
sions of law, (b} the sums requested are requireé to reimburse
Mortgagor for payments by Morigagor to, or are due to, the con-
tractors, subcontractors, materiaimen, laborers, engineers, archi-
tects, or other versons rendering services or naterials for the
Restoration, and that, when zdded to the sums, if aay, previousiy
paid out by Mortgagee, such sums do not exceed the cost of che
Restoration to the date of such Architect's Certificata,

{c) whethér or not the Estimate comtinues to be accurate, and if
rot, what +in entire cost of such Resteoration is then estimated to
pe, and {d) bzt the zmounmt of the Net Proceeds or Net Award, as
the case may oe/ remaining after giving efiect to such payment
will pe sufficieat on completion of the Restorarion 1o pay fcr the
same in full (incinding, in detall, an estimate by trade of the

femazwzng costs of Lvav;etzan}-

{ii)} Each request for payment shall be accompanied

-Dy an opinion of counsel to Mortgagor {which counsel shall be

independent and acceptable tro Aortgagee) or a title insurance
salicy, binder or endorsement in form and substance satisfactory

' -0 Moricagee confirming that {a' all Liens {other than Prior

iiensi covering that part of the Festoraticn previously paid for,
if any, have besn walved and {b} tn<rz has not been filed with
respect to all or any part of the Preaises any Lien {other than
Prigr Lieas) whick is not discharged of recerd and which could
have priority over the Lien of this Morigacs in respect of any
part of the Secured Obligations; and

t1:i} The final request fcr any payment after the
“estcra;icn has been completed shall be accompanied by an Archi-
tect's Certificate listing al} certificates, permit;;, licenses,
waivers, other documents, or any combination of the foregeing

reguired by law in connection with or as a2 result of sucu Restora-

tion and statiag that 3ll of the same have been obtained.

in the event that there shall be any surplus aftexr

. application of the Net Awsrd or the Net Proceeds to Restoration of

the Premises and the Eguipment, such surplus shall be applied as
Net Available Proceeds in accordance with Section 2.10 of the
Credit Agreement or, at the option of Mortgagee, shall be held by
¥ortgagee as additional collateral to secure the performance by
Morcgager of the Secured Gbllgat:oas.

SECTION 1.14 Alterat:ons. Mortgagor shall not, without

_the prior written consent of Mortgagee, make any addition, modifi-

_cation or change {each, am "Alteration®), structural or
nenstructural to the Premises that costs more to effect than
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5250,000; provided, however, that, Mortgagor mav install or
replace Zgripment acguired or comsirucied by it in, to, or on the
Premises without Mortgagee's prior wriitem consent. Whether or
not Morigagee nhas consanted to the making of any Alteration, Mort-
gagor shall {1} complete each Aiteration promptly, in a good and
vorkmanlike manrer and in compl:iance with all applicable local
laws, ordinances and regquirements and {ii} pay when due all claims
for labor performed and materials furnished in connection with
such Alceration, unless contested in accordance with the provi-~
sions of subsection 1.5.5.

;
{
4

, -
SO ION 1,15 Hazardous Material,

1.2%.1 Mortgagor represents and warrants that
except as vould oot reasonably be expected to resplt in a Material
Adverse Effect (i} it ras obtained all permits, licenses and other
authorizations vhich dre-reguired with respect to the ovnership
and operation of its business and the Mortgaged Property under any
and all spplicadble Envirommental Lawvs, (1i) it is in compiiance
with all terms and conditioas ~f the reguired permits, licenses
and authorizatisns, and is also in compliance with Zavironmental
zaws, incliuding, without limitation, all other limitations,
restrictions, conditions, standards, prohibitions, requirements,
obligations, schedules and timetabies contained in the Environmen-
tal Laws, {iii) there is no civil, criminal or administrative
action, suit, demand, claim, hearing, aotice or violation, inves-
tigation, proceeding, notice of demand letter pending or, to the
sest gf its knowledge, threatened against it our any sunszdiary
znder the EInvirommental Laws which could resuli in a fine, penalty
or other cost ¢r expense and {iv}) there are no rasc or present
events, congitions, circumstances, activities, practices, inci-
dents, actions or plans which may interfere with or prevent com-
pliance with the Environmental Laws, or vhich may give rise to any
common law or legal liability, including, without limitarisn, lia-
bility under the Comprehensive Znvironmental Response, Coeppensa-
zion and Liability Act of 19883, as amended, or any other Eaviron-—
mental Lav or related common law theory or otherwise form the
basis of any c.aim, action, demand, suit, proceeding, hearing or
notice of violation, study or investigation, based on or related
1o the manufacture, processing, distribution, use, generation,
treatment, storage, disposal, transport or handlzng, or the emis-
sion, discharge, release or threatened release intc the environ-
ment, of any Hazardous Materials vhich could resuvlt in a fine,

penalty or other cost or expense.

1. 15 2 Mnrtgagor shail {i} comply with any and all
Environmental Laws, {ii} not release, store, treat, handle, gener-
ate, discharge or dispose of any Hazardous Materials on, under or

J




UNOFFICIAL COPY




VR Ty 1O O N S LI PRI

UNOFFICIAL COPY

Jioss1s3 0

‘ P

from the Morigaged Property in viplation of or in a manner that
could result in any iiability under any Znvironmental Law and
{111} take all necessary steps to initiate and expeditiously com-
plete 21l remedial, corrective and other action to eliminate any ,

such effect unless the failure to comply with any of the require- }
ments specified in clauses {1}, {ii} or (iii} above would noz, i
individually or in the aggregate, reasonably be expected to have a
Materizl Adverse Effect. In the event Mortgagor fails to comply
with the'covenants in the preceding sentence, Mortgagee may, in
acdition 1o any other remedies set forth nerein, as agent for and
at Morigacoy's sole cost and expense, cause any necessary
remeGlation  vemoval or response action re*atznq to Hazardous
Mzrerizis O 42 taken and Mortgager s5hall provide to Mortgagee and
izs agents and ¢mrlovees access ro the Mortgaged Progerty for such
purpcse. Any CO3%S Or expenses inturred by Mortgagee for such
purpose shall be immz jiately due and payable by Mortgagor and
stall bear inter2st o¢ the Default Rate. Mortgagee shall have the
Tight at any time that the Secure&,oblxgatzons are outszanding, at
tnhe sole cost and expensz of Mortgagor, to conduct an environmen-
tal andit of the Mortgageo ?:nperty by such persons or firms
appointed by ¥ortgagee, and locrgagor shail cooperate in all
respects in the conduct of such gnvircommental audit, incliuding,
wicthout limitation, by providing access tc the Hoxtgaged Property
and to all records relating theret(: provided, however, thar Mort-
gagee may not conduct any such audit upless an Event of Default
aas occurred or unless Mortgagee has lrewsan to be’zeve.?brtgagor
Z;ay be in violation of any representations, warranties or cove-
aants contained in Sections 1.15 or 1.16 hercof following notice
to Morigagor of any such potencial violation and review of any
response provided by Mortgagor within ten (10} Javs of such
notice. To the extent that any enviroamental aud>t¢ identifies
conditions wnich violate, or could be expected to give rise to
liability or obligations under, Envirommental Laws, ortgagor
2grees to exneaztzously correct any such viclation or (respond to
conditions giving rise to such 11abzlzty or ohixga::onz Y2 man-
ner which complies with the Environmental Laws and mitigatcze asso-
ciated health and environmental risks. WMortgagor shall indernify
and rold Mortgages and each Lender harmless from and against 3ll
loss, cost, damage (including, without limitation, consequential
damages} or expense {including, without Iimxtat:on. attorneys' and
consultants' fees and disbursements and the allocated costs of
staff counsel} that Mcrtgagee or such Lender may sustain by reason
of the assertion against Mortgagee or such Lender by any party of
any claim relating to such Hazardous Materials on, under or from
the Mortgaged Property or actions taken with respect thereto as
apthorized hereunder. The foregoing indemnificaticn shall survive
vepayment of all Secured Obligations and any release or assignment

‘. of this Mortgage. , -
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SECTION 1.16 Asbestos. Mortgagor shali not install nor
permit to be installed in or removed from che Mortgaged fropertyv,
asbestos or any asbestos-contai nxng marer:ial {collect.;ve‘v, *ACM™)

except in :omnlzance with ail’ Env:ronmental Laws, and with respect

)

. to any ACM curre&tly present in the Mortgaged Property, Pcrtgagcr

shall promptly either (i) remove any ACM vhich such Environmental
Lavs reguire to be removed or {ii} othervise comply with such
Ervzrcnmen:al Lavs with respect to such ACM, all atr Mortgagor's
sole cost and expense. If Mortgagor shall fail so to remove any
AQM or b.ﬁe*w1se comply with such laws or regulations, Mortgagee
may, in ad3ition to any other remedies:set iorth herein, take
wiatéver Steus it deems necessary or appropriate to eliminate any
ACM from the¥origaged Property or othervise comply with appli-
cable law, regulstions or orders and Moricagor shall provide to
Mpricagee and its ajents and employees access to the Mortgaged
Property Ior such purpose. Any costs or expenses incurred by

‘Mortgagee for such puriose shall be immediately due angd pavable by

”or:chor ané bear interest at the Default Rate. Mortgagor shalil
incdemnify and held Mortgagee and each Lender harmiess from and
against all lioss, cost, damage {including, without limitatiun,
consequen:iai déamages) and axrense (inclLdjng, without 'mitat'cn,
attorneys’ ancd consuitancts' fe¢es and disbursements and the ailo-
cated costs of staff counsel} tiar Mortgagee or such Lender may
sustain, as a result of the preserce of any ACM and any removal
therecf or compliance with all appiiczble Environmental Laws., The
foregoing indemnification shall survive repayment of all Secured
Obliigations ard any release or assignmeat ni this Mortgage,

SECTION 1.17 Books and Records, Other Information.

1.i7.1 Mortgagor shail keen nroper wors of record and
account 1in which full, true and correct entries 5:all be made of
all dealings or transactions of or in relation to 1ie‘ﬂbrtgaged
Property and the business and affairs of Mortgagor relating to the
Moricaged Property. Mortgagee and its authorized repreceatatives
shall have the right at reasonable times and upon reasoncole
notice to examine the hooks and records of Mortgagor relatina to
the operation of the Mortgaged Property.

1.17.2 Mortgagor shall, at any and all times, wvithin a
reasonable time after written reguest by Mortgagee, furnish or
cause to be furnished to Mortgagee, in such manner and in such
cetail as may be reasonably reguested by Mortgagee, additional
information with respect to the Mortgaged Property.

; SECTION 1.18 Ng Claims Acainst Mortcagee. Nothing con-
avned in this Mortgage shall constitute any comsent or reguest by
origagee, £xprass or 1mplzed for the performance of any labor or
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services or the furnishing of any materials cr 'other property in
respect 0f the Premises or any par: therenf, nor as giving Mortga-
gor any right, power or authority to conzract for or permit the
performance of ary labor or services or the furnishing of any
materials or otier property in such fashion as would permit the
making of any claim against Mortgagee in respect thereof or any
claim that any Lien based on the performance of such labor or ser-
vices or the furnishing of any such materials or cther property is
prier *o the Lien of this Mortgage. ;

SECTION 1.19 Utilitv Services. Mortgagor shall pay, or
cause to be'piid, when duve ail charges for all pudlic or srivate
utility services, all public or private rail and highway servizes,
all public or private communication services, all sprinkler Svs~
tens, all proteciive services and any other services of whatever
king or nature at any vime rendered to or in connection with the
fremises or any part cthersof, snall comply with 2i!l contracts
relating to any such services and shall do all other things
required for the mainrtenaince and continuance of all such services
1o the extent required to fulfill the obligations set forth in

Sscripn 1.10,

ARTICIE ) I

ASSIGNMENT OF LEASES: SECULITY AGREEMENT;
ASSIGNMENT AGREEWINT

SECTION 2.1 Assicnment of Leases. Bents, Issues and
Orofits. :

2.1.1 #ortgagor absolutely, presently and irrevocably
assigns, transfers and sets over to Mortgagee, and srants to Mort-
gagee subject t> the terms and conditions hereof, all Mcritgagor's
estate, right, title, interest, claim and demand as landizcd to
collect rent and other sums due under all existing Leases snd any

ther Leases, including, without limitation, ail extensions af the
terms of the Leases {such assigned rights, "Mortgagor®s Inter-
est”}, as follgws: ‘

(i} the immediate and continuing right to receive and
collect Rents payable by ail tenants or other parties pursu-
ant to the Leases; o

{ii} all claims, rights, povers, privileges and remedies
of Mortgagor, whether provided for in any Lease or arising by
statute or at law or in equity or othervise, consequent on
any failure on the part of any tenant to perform or comply
with any term of any Lease:
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(iii) all rights to take all actions upon the happening
of a default under any Lease as shall be permitted by such
Lease or by law, including, wichout limitaticn, the commence-
ment, conduct and consummation of proceedings at law or in
¢ eguity: and L -

{iv} the full power and authority, in the name of Mor:-
gagor or othervise, to enforce, collect, receive and receipr
for any and all of the foregoing and to do any and all other
acts 2nd thirgs whatsoever which Mortgagor or any landliord is
or may be entitled to do under the Leases.

; 2.1/2/ _Any Rents receivable by Mortcagee hereunder,
after payment ol )l proper costs and charges, shall be applied %o
811 amounts due ar< owing under and as prcvided in this Mortgace
and the Credit Adreewenrt. Mortgagee shall be accountable to Mort-
gagor only for Rents zCtvally received by Mortgagee pursuant to
this assignment. The ccllection of such Rents and the application
thereol shall not cure or wiive any Zvent of Default or waive,
modify or affect notice of fwent of Default or invalidate any act
£one pursuant to such notice,

‘ 2.1.3 So long as no Everc of Default shall have
occurred ard be continuing, Mortgayor shall have a license to col-
lect and apply the Rents and to enforls the oblications of tenants
urder the Leases. Immediately upon the Oncurrence and during the
centinuance of any Event of Default, the license granted in the
immediately preceding sentence shall cease ind ferminate, with or
“iticut any notice, actiom or proceeding or the-intervention of a
receiver appointed by a court. Upon such Evenv 7% Default and
during the continuance thereof, Mortgagee may, tc the fullest
exzent permitted by the Leases or by applicable law, (i) exercise
any of Mortgagor’s rights under the Leases, {ii) enfor<e the
Leases, (iii} demand, collect, sue for, attach, levy, reoiover,
receive, compromise and adjust, and make, execute and deliver
receipts and releases for all Rents or other payments that @av
then be or may thereafter become due, owing or payable with
respect to the Leases and {iv) generally, do, execute and perfornm
any other act, deed, matter or thing whatscever that ought to be
done, executed and performed in and abost or witk respect to the
Leases, as fully as allowed or aunthorized by Mortgagor's Interest.

, 2.1.4 Upon the occurrence and during the continuance of
an Eveat of Default, Mortgagor shall, at the direction of Mor:-
gagee, further authorize and direct the tenant under each Lease to
pay directly to, or as directed by, Mortgagee all Rents accruing
or due under its Lease without proof to the tenant of the occur-
rence and continuance of such Eveat of Default. Mortgagor hereby
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authorizes the tenan: under each Lease to rely upon and comply
with any notice or demand from Mortgagee Ifor pavment of Rents -
Mortgagee and Mcrtgagor shall have no claim against any tenant for
Rents paid by such tenant to Morigagee pursuant to such notice or
demand. =

2.1.5 Mortgagor at its sole cost and expense shall yse
commercially reasonable efforts to enforce the Leases in accor-
dance viih their terms. Neither this Mortgage nor any action or
inaction on the part of Mortgagee shall release any zenant under
any Lease| any gquarantor of any Lease cr Mortgagor from any of
their respective obligations under the Lsases or copstitute an
assumprion of @py such obligarion on the part of Mortgacee. No

ction or failurZ to act on the part of Mortgagor shall adversely
affect or limit the rights of Mortgagee under this Mortgage or,
through this Mortgaye, under the Leases.

2.1.6 All rights, povers and privileges of Mortgagee
herein set forth are coupled with an interest and are irrevocaple,
subpject to the terms and coucirions hereof, and Mortgagor shall
aot take any action under tue Leases or othervise which is incon-
sistent with this Mortgage or apy of the terms hereof and anv such
action inconsistent herewith or rhevewith shall be void. Mortga-
gor shall, from time to time, upon soguest of Mortgagee, erxecure
all instruments and further assurancns-and all supplemental
instruments and take all such action as :fortgagee from time to
Time may reasonably reguest in order to eriect, preserve and pro-
tect the interests intended to be assigned to) Mortgagee hereby.

2.1.7 Mortgagor shall not, unilateraily or by agree-
ment, subordinate, amend, modify, extend, dischargs, terminate,
orrender, walve or otherwise change any term of any of the Leases
in any manner which would viclate this Mortgage. 1i thoe Leases
shall be amended as permitted hereby. they shall continve to be
subject to the provisions hereof without the necessity of ‘aay fur-
ther act by any of the parties hereto.

, 2.1.8 Nothing contained herein shall operate or be con-
strued to {i) obligate Mortgagee to perform any of the terms, cov-
enants or condi<ions contained in the Leases or othervise to
impose any obligation upon Mortgagee with respect to the Leases
{including, without limitation, any obligation arising out of any
covenant of guiet enjoyment contained in the Leases in the event
that any tenant under a Lease shall have been joined as a party
defeadant in any action by which the estate of such terant shall
be terminated) or {ii) place upon Mortgagee any responsibility for
the cperation, control, care, management or repair of the
Premises. : : f :
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SECTION 2.2 Security Inrerest in Personal Properry.

; 2.2.1 This Mortgage is intended to s finarcing state-
ment within the purview of Section 9-402{(6) of the Uniform Commer-
cial Code as enacted in 22linwis with respect to any propert
incleded within the definition of “Mortgaged Property”™ whica prop-
erty is neither real property nor & "fixture™ within the meaning
of Section 9-313 of the code) and all replacements, substitutions,
additiors of and to such property and the proceeds thereof. The
acdresses of Morigagor and Mortgagee are nereinabove set forth.
This Mortgugz is o be filed for record with the Recorder of Deeds
oI the county where in the Premises are located.

2.2.27 nhis Mortgage shall constitute a security agree-
ment and shall creuce and evidence a security interest or common
law Lien in all the Zowipment and in all the other items of More-
gaged Property in which A security interest may be granted or a
common law pledge created pursuant to the Uniform Commercial Code

35 in effect in the state 11 which the Premises are located or

under the common law in suck state {collectively, “Personal
Drapercy”). : :

2.2.3 Upon the occurrense of any Event of Defavlt, in
acdition to the remedies set forth {4 article I1I, Mortgagee shall
have the power to sell the Personal Froperty in accordance with
the Uniform Conmercial Code as enacted”in the state in which the
Premises are located or under other applicable law. It shall not
De necessary that any Personal Property offered be physically pre-
sent at any such sale or constructively in the cossession of Mors-
gagee or the person conducting the sale.

2.2.4 Upon the occurrence ah&'during the continuance of
any Event of Default, Mortgages may sell the Personal Property or
any part therecf at public or private sale with notice ir ortga-
gor as hereinafzer provided. The proceeds of any such szi<, after
deducting all expenses of Mortgagee ism taking, storing, reparring
and selling the Personal Property {including, without limitation,
attorneys’ fees and legal expenses), shall be applied in the man-
ner set forth in subsection 3.3.3. At any sale, public or private,
of the Personal Property or any part thereof, Mortgagee may pur-
chase any or all of the Personal Property offered at such sale.

2.2,5% Mortgagee shall givezﬁbrtgagor reascnable notice
of any sale of any of the Personal Property pursuant to the provi-

-sions of this Section 2.2. Notwithstanding the provisions of Sec-

tion 5.2, any such notice shall conclusively be deemed to be rea-

-sonable and effective if such notice is mailed at least five (5)
.days prior to any sale, by first tlass or certified mail, postage

RIS T]
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prepaid, to Mortgagor ar its address deternined in accordance with
the provisions of Section 5.2. ‘

v
{

ARTICLE TII
EVENTS OF DEFAULT AND REMEDIES

. I
SECTION 3.1 Events of Default. It shall be an Svent of

an Event' ol Default under the Credit Agreement.

SECTION 3.2 Remedies in Case of an Zvent of Default.
If any Event of ‘Uzfault shall have occurred and be continuing,
Mortgagee may at its option, in addition to any other action per-
mizted under this Mortgage or the Credit Agreement or by law,
stature or 1in equity, <cake one or more of the foilowing actions:

3.2.1 by written notice to Mortgagor, declare the

entire unpaid amount of tiic Secured Cbligations to be due and pay-
aple immediately:

v . : I

3.2.2 personally, or by its agents or attorneys,
{1} enter into ard upon and take roscession of all or any par:s of
the Premises together vith the books. records and accounts of
Mortgagor relatirg thereto and, exclude Yortgagor, its agents and
servants wholly therefrom, {(ii) use, operaze, manage and controil
the Premises and the Tguipment and conduct Zne business thereof,
{111} maintain and restore the Premises and tha Equipment, {iv}
make all necessary or proper repairs, renewvals =nd replacements
and such useful Alterations theretoc and thereon a« Mortgagee may
Ceem advisable, (v) manage, lease and operate the Promises and
carry on the business thereof and exercise all rights angd powers
of Mortgagor with respect thereto either in the name cf tiortgagor

- or otherwise or {vi) collect and receive alil earnings, rovinues,

rents, issues, profits and income of the Mortgaged Property and
every part thereof. Mortgagee shall be under no liability fnv or
by reason of any such taking of possession, entry, removal or
holding, operation or management except that any amounts so
received by Mortgagee shall be applied as follows:

FIRST: to pay costs and expenses {including, without
limitation, attorneys® fees and expenses) of so entering
upon, taking possession of, holding, operating and managing
the Mortgaged Property or any part thereof, and any tazxes,
assessments or other charges vhich Mortgagee may consider

necessary or desirable to pay, and any other amounts due “o
Morigagee; R Lo
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SECOND: without duplication of amounts applied pUrsu-

- art to clause FIRST above, to pay the Secured Obligations in
-accordance with the terms of the Credit Agreenent; and

JHIRD: the balance, if any, to the Person lavfully
ertitled thereto {including Mortgagor or its successcrs or
assigns), if 31l conditions to the release of this Mortgage
shall have teen fulfilled, but if any such condition shalil
not have been fulifilled, to be held by Maortgagee and thera-
ater applied to any future payments required to be made in

' aceordance with clauses FIRST and SECOND above.

2.7.3 with or without entry, persgnally or by its
agents or attorreys, {i) sell rhe Mortgaged Property and all
estate, right, tirle and interest, claim and demara therein at one
Or more sales in zie or more parcels, in accordance with the pro-
visions of Section 3.3 or {ii} institute and prosecute proceedings
“or the complete or purtial foreclosure of the Lien and security
interests created and evicenced hereby; or

s 3.2.4 take such steps to protect and enforce its rights
“nether by action, suit or priceeding at lawv or in equity for the
specific performance of any cuveasant, condition or agreement in
the Credit Agreement and the other Basic Documents, or in aid of
the executioh of any power granted in this Mortgage, or for any
foreciogsure hereunder, or for the enfoicement of any other appro-
priate legal or equitable remedy or ot¥prwise as Mortgagee shall
glecr. . . '

1

SECTICN 3.3 Ssale of Hbftqaqéd‘Prczgggy if Event of

3.3.1 1If any Event of Default shall have accurred and

be contimiing, Mortgagee may institute an action to foraclose thig
Mortgage in accordance with the Illinois Mortgage For¢closure Law,

-85 amended, {the “Act™) or take such other action as may be- per-
"mitted and available to Mortgagee at lavw or in equity for tie

“enforcement of the Credit Agreemen: and realization on the Hovt-
- gaged Property and proceeds thereon through power of sale or to

final judgment and execution thereof for the Secured Obligations,

" 2nd in furtherance thereof Mortgagee may sell the Mortgaged Prop-
- Briy at one or more sales, 3s an entirety or in parcels, at such

time and place, upon such terms and after such notice thereof as
may be required or permitted by law or statute or in equity.
¥Morigagee may execute and deliver to the purchaser at such sale a
conveyance of the Mortgaged Property in fee simple and an assign-
ment or conveyance of all Mortgagor's Interest in the Leases and
‘the Mortgaged Property, each of which conveyances and assignoents

i
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shall contain recitals ss to the Zvent’ of De*au“ uoon which the
execution of the power of sale herein granted depends, and Mortga-
gor hereby constitutes and appoints Mortgagee the true and lawful
aftcrney'ln fact of Mortgagor to make any such recitals, sale,
assignment and conveyance, and all of the acts of Morigagee as
such attorney in fact are hereby rarified and confirmed. Mortga-
gor agrees that such recitals shall be hinding and conclusive upor
Mortgagor and thst any assignment or conveyance to be made bhv
Mortgagee shall divest Mortgagor of all right, title, intereszc,
eguity ond right of redemption, including any statutory redemp~
tion, in'and to the Mortgaged Property. The power and agency
herepy grg-**d are coupled with an interest and are irrevocable oy
gdeath or @issulution, or otherwise, and are in addition to any and
21l other *emgd;as whlch Mortgagee may have hereunder, at law or
in equity. S0 lpoug as the Secured Obligations, or any part

thereof, rema:in anp2id, Mortgaqor agrees that possession of the
Mortgaged Property by lsortgagor, or any person claiming under
Mortgagor, shall be as Zenant, and, in case of a sale under powver
gr vpon foreclosure as provided in this Mortgage, Mortgagor and
any person in possession ‘wwrer Mortgagor, as to whose interest
such sale was not made subjei?, shall, at the option of the pur-
chaser ar such sale, then became and pe tenants holding over, and
shall forthwith deliver possession to such purchaser, of be summa-
rily dispossessed in accordance with the laws applicable to ten-
ants holding over. In case of any sale under this Mortgage bv
virtue of the exercise of the powvers nurein granted, or pursuant
to any order in any judicial proceedzn' or otherwise, the Mort-
gaced Property ray be sold as an entirdiy or in separate parcels
in such ranner ¢r order as Mortgagee in its srle discretion may
elect. One or wmore exercises of powers herein granted shall not

-extinguish or exhaust such powers, until the oniive Morigaged

Property is solé or all amounts secured hereby e paid in full,

"“The provisions of the Act shall take precedence over the provi-

sions of the Mortgage but shall not invalidate or rerder unen-
forceable any provision of this Mortgage that ray be rzrstrued
cans;stentlv with the Act.

g 3.3.2 1In the event of ang sale made under or by wirtue
of this Article I1I, the entire principai of, and interest in
respect of the Secured Obligations, if not nrevzously due and pay-
able, shall, at the option of Mortgagee, immediately become due
and payable, anvthing in this Hbrtgage to the contrary
nowtwithstanding.

3.3.3 The proceeds of any séle—madé under or by virtue
of this Article 111, together with any other sums which then may
be held by Mortgagee under this Mortgage, whether under the
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provisions of this Article I1I or otherwise, shall De applied as
foillows: : . -
FIRST: to pay tle costs and expenses incurred by Mort-
gagee in enforcing its remedies under this Mortgage;

SECOND: to pay the costs and expenses of the sale and
of any receiver of the Mortgaged Property or any part
thrreof appuinted pursuant to subsection 3.5.2;

fFIRD: without duplication of the amcunts applied pur-
suant %0 clauses FIRST and SEZCOND above, to pay the Secured
Obligationi in accordance with the terms of the Credit
Agreement; aud

FOURTH: tie balance, if any, to the Person lawfully
entitled theretu (including Mortgagor or 1ts SUCCESSOrS Or
assicns].

3.3.4 wortgagee fon behalf of any Lender or on its own
nehalf} or anv Lender or any nf their respective Affiliates may
bid for and acquire the Mortgiged Property or 2ny pari thereof at
anv sale made under or by virtue oy this Article I11 ang, in lieu
of paying cash therefor, may make sattlement for the purchase
price by creditiag against the purclase price the unpaid amounts
{whether or not then due) owing to Mortyngee, or such Lender ia
respect of the Secured Obligations, afters Aeducting frocm the sales
price the expense of the sale and the reasonsble costs of the
ac-ion or proceedings and any other sums tlat 'Mortgagee or such
Lender is authorized to deduct under this Morrange.

3.1.5 To the extent permitted by applicanle law, Mort-
gagee may adjourn from time to time any sale by it 1o be made
under or by virtue of this Mortgage by announcement al the time
and place appointed for such sale or for such adjourned c<3le or
sales, and, Mortgagee, without further notice or publicatjun, may
make such sale at the time and place to which the same shail be so
aéjourned. S

3.3.6 If the Premises is comprised of more than one
parcel of land, Mortgagee may take any of the actions authorized
by this Section 3.3 in respect of any or a number of individual
parcels. -
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SECTICN 3.4 Additional Remedies in Case of an Event of
Defavit. _ : :

3.4.1 Mortgagee shall be entitled to recover judgment
as aforesaid either before, after or during the pendency of any
proceedings for the enforcement of the provisions of this Mort-
gage, and the right of Mortgagee to recover such judgment shall
nct he affected by any entry or sale hereunder, or by the exercise
of any wiher right, power or remedy for the enforcement of the
provisions of this Mortgage, or the foreclosure of, or absalute
corveyance pursuant to, this Mortgage. 1In case of proceedings
against Morigiagor Iin insolvency or bankrupicy or any proceedings
Ior its reorgeanization or involving the liguidation of its asse:s,
Morzcagee snall r2 entitled to prove the whole amount of prircipal
ard interest and other paymen:is, charges and costs due in respect
of the Secured Obligations to the full amourt thereof wirhout
deducting therefrom dny proceeds obtained from the sale of the
whole or any part of the Mortgaged Property; provided, however,
Tiat in no case shall Murtgagee receive a greater amounat than the
acgregate of such principsi; interest and such other payments,
charces and costs {with interszt at the Default Rate) from the
proceeds oi the sale of the Mortgoged Property and the distribu-
tion from the estate of Mortgagor.

: Do
3.4.2 Any recovery of any indgment by Mortgagee and any

levy of any execution under any judgmest upon the Mortgaged Prop-

rty shall not affect :n any manner or to-any extent the Lien and
security interes:ts created and evidenced hareby upon the Mortgaged
Property or any part ihereof, or any conveyanies, powers, rights
ard remedies of Mortgagee hereunder, but such conaveyances, powers,
rights and remedies shall continue unimpaired as nefore.

. . [

‘ 3.4.3 Any moneys collected by Mortgagee und=r this
Section 3.4 shall be applied in accordance with the provisions of
subsection 3.3.3.

) SECTION 3;5 Le&ai/?roﬁeédinas After an Event of
Defauit. - ’

3.5.1 After the occurrence of any Event of Default and
immediately upon the commencement of any action, suit or legal
proceedings to obtain judgment for the Secured Obligations or any
part thereof, or of any proceedings to foreclose the Lien and
security interest created and evidenced hereby or otherwise
enforce the provisions of this Mortgage or of any other proceed-
ings in aid of the enforcement of this Mortgage, Mortgagor shall
enter its voluntary appearance in such action, suit or proceeding.
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. 3.5.2 Upon the occurrence and during the continuarce of
ar Event of Default, Mortgagee shall be entirled forthwich as a |
matter of right, concurrently or independently of any other right !
or remedy hersunder either before or after declaring the Secured
Obligations or any part thereof o be due and payable, to the
appointment of a receiver wirthout giving notice to any party and
without regard to the adeguacy or inadequacy of any security for
the Secured Cbligations ar the solvency or insolvency of any per-
son or extity then legally or equitably liable for the Secured
Chbligatiuns or zny portion thereof. Mortgagor hereby consents to
the appointient of such receiver, Notwithstanding the appointment
of any recelver, Mortgagee shall be entizied as Dledgee to the
pessession and caontrol of anv cash, deposits or instruments at che
time neld by or payable or deliverable under :he terms of the
Credit Agreement 1o Mortgages. L .

3.5.3 Morigagor shall not {i} at any time insist upon,
or plead, or in any manier: whatsoever claim or take any benefi: or
advantage of any stay or-fxtension or moratorium law, any exemp-
tion from execution or sai¢ of the Mortgaged Property or any part
thereoi, wherever snacted, no“ ar at any time nereafter in force,
<hich may affect the covenants az terms of performance of this
Mortgage, (ii} claim, take or insist on any benefi: or advantage
of any law now or hereafter in fgrre providing for the valuation
or appraisal of the Mortgaged Prope:ty, or any part thereof, prior
tc any sale or sales of the Mortgqaged FPriperty which may be made
oursuant 10 this Mortoage, or pursuant to «ny decree, judgment or
order of any court of competent jurisdiction or {iii) to the
extent permitted by applicable law exercise arv rights of redemp-
ti0n or reinstatement under the Act and hereby irpressly waivies
such rights. To the extent permitted by applicable Jaw, Mortgagor
hereby expressly {i} waives a1l benefit or advantage of any such
law or laws, ircluding, vithour limitation, any stavats of limita-
tions applicabie to this Mortgage, {ii} waives any ané 3.} rights
to trial by jury in any action or proceeding related to ihe
enforcement of this Mortgage, {iii} wvaives any objection srich it
may now or hereafter bave to the laying of venue of any action,
Suit or proceeding brought in connection with this Mortgage and
further waives and agrees not to piead that any such action, suit
or proceeding brought in any such court has been brought in an
inconvenient forum and (iv) covenants not to hinder, delay or
impede the execution of any power granted or delegated to Mort-
gagee by this Mortgage but to suffer and permit the execution of
every such power as though no such law or laws had been made or
enacted. Mortgagee shall not be liable for any incorrect or
improper payment made pursuant to this Article III in the absence
of gross negligence or willful misconduct.

i
H
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SECTICN 3.6 BRemedies Not Exclusive. No remedy con-
férred upon or reserved to Mortgagee by this MorigQage is intrended
to pe exclusive of any other remedy or remedies, and each and
every such remecCy shall be cumulative and skall be in addition to
every other remedy given under this Mortgage or now or nereafter
existing at law or in equity.’ Any delay or omission of Martgagee
to erercise any rigkt or power aCcCruing on any Event of Default
shall not impair any such right or power and shall not be con-
strued to be a waiver of or acguiescence in any such Event of
Default. Every power and remedy given by this Mortgage may be
exercised - from time to time concurrently or independently, when
and as oilen as may be deemed expedient Sy Morigagee in such order
and manner s Mortgagee, in its sole discretion, may elesct. If
Mortgagee accerts any moneys required to .be paid by Mortgagor
urder this Mortgage after the same become due, such acceptance
S8l not constitrte a waiver of the right either to reguire
prompt payment, wvhen due, of all orher sums secured by this Mort-
gage or to declare ai tvent of Default with Tegard to subseguent
defaults. If Mortgagee atcepts any moneys required to be paid by
Morigagor under this Morigaje in an amount less than the sum then
due, such acceptance shall ‘e deemed an acceptance on account only
and on the condition that it :hall not constitute a waiver of the
oblication of Mortgagor to pay tie entire sum then Gue, and Mort-
gager's fallure to pay the entire suym then due shall be and con-
tinue to be a default hereunder nerwrthstanding acceptance of such
amount on account.

ARTICLE IV

CERTAIN DEFINITIONS

The following terms shail have the folluwing respective
meanings: : : 4

“Cos: of Construction” means the sum, so fa: a’ it
relates to the reconstructing, renewing, restoring or replucing of
the Improvements, of (i} obligations incurred or assumed by Hort-
gagor or undertaker by tenants pursuant to the terms of the fLaases
for labor, matarials and other expenses and to contractors, buiid-
ers and materialmen; (ii) the cost of contract bonds and of insur-
ance of all kinds that may reasonzbly be deemed by Mortgagor to be
desirable or necessary during the course of construction; (iii}
the expenses incurred or assumed by Mortgagor for test borings,
surveys, estimates, any Plans and Specifications and preliminary
investigations therefor. and for supervising construction, as well
as for the performance of all other duties required by or reason-
ably necessary for proper comstruction: {iv) ad valorem property
taxes levied vpon the Premises during performance of any
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Restoration; and {v} anv costs or other charges ir connection with
opraining title insurance and counsel opinions that may be
required or necessary in connection with a Restoration.

*Governmental Avthority" shall mean any federal, state,
iccal or foreiga conr:t, sgency, avthority, board, bureau, commis-
sion, deparument, office or. instrumentality of any nature whatso-
ever Or any governmental or guasi-governmental uni€, whether now
or herearter in existence, or any officer or official thereof,
having jurisdiction over the Morigagor or the Mortgaged Property.

ARTICLE f

HISCEJLiNEGUS

_ SECTION 5.1 Ssverab1lztv of 9rcvzs;sns. Any provision
of this Mortgace which is ‘prohibited or unenforceable in any
jurisdiction skall, as to'such jurisdiction, be ineffective to the
extent of such prohibition Or unenforceability without invalidat-
ing the remaining provisions aereof or affecting the validity or
ernforceability of such provision in any ather jurisdiction.

SECTION 5.2 Notices. Urjess otherwise provided here-ﬂ
or in the Cred’t Agreement, any notils or other communication
here:n reguired or permitted to be given shall be given in the
zanner ser for-h in the Credit Agreemert, if :to Mortgagor or Mort-
cagee, addressed to it at the address setr orth in the Credit
Acreaemen:c, Or 2s to either party at such otipr address as shall be
cesignated by such party in a vwritten notice ¢ the other party
complying as to delivery with the terms of this lzction 5.2; pro

vicded, however, that notices to Morzgagee shall not be effectxve
until received by Morigagee.

SECTION 5.3 Covenants To Run with the tand. “2il of the
grants, covenants, terms, provisions and conditions in this Mort-
gege shall run with the Land and shall apply to, and bind the suc-
cessors and assigns of, Mortgagor. 1If there shall be more than
one mortgagor, the covenants and varrant:es herecf shall be joint

'and several. : g“

, SECTION 5.4 Headinos. The Section headings used in
thzs Mortgage are for convenience of reference only and shall not
fect the construction of this Mortgage.

SECTION 5.5 Limitation on Interest Pavable. It is the
intention of the parties to conform strictly to the usury laws,

whether state or faderal, that are applicable to the transaction
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of which this Mortgage is a part. All agreements between Mortga-
gor and Mortgagee whether now existing or hersafter arising and
whether oral or written, are hereby expressly limited so that in
70 contingency or event vhatscever shall the amount paid or agreed
to be paid by Mortgagor for the use, forbearance or detention of
the money to be loaned under the Credit Agreement or any related
document, or for the payment or performance of any covenant or
obligatinn conteined herein or in the Credit Agreement or any
reiated document, exceed the maximum amount permissible under
applicable federal or state usury laws. If under any circum-
s-ances vharsoever fulfillment of any such provision, at the tipe
periormance oi-such provision shall be due, shall invelve exceec-
ing the iimit'nf-validity prescribed by law, then the obligation
to pe fulfilled shall be reduced to the limit of such validiry.

if under any circumstances Morigagor shall nave paid an amount
deemed interest by ¢onlicable law, which would exceed the highest
lawful rate, such amount that would be excessive interest under
spplicable usury laws shall be applied tc the reduction of the
orincipal amount owing in(respect of the Secured Obligations and
not to the payment of interast; or if such excessive interest
exceeds the unpaid balance of principal and any other amounts due
me-eunder, the excess shall be refunded to Mortgagor. &All sums
said or agreed to be paid for the use, forbearance or detention of
ehe principal under any extension uf credit by Mortgagee shall, to
the extent permitted by applicable law, and to the extent neces-
szry to preciude exceeding the limit or/validity prescribed by

_izw, be amortized, prorated, zllocated 2uic spread from the date of

zhis Mortgage until payment in full of the Secpred Obligations so
that the actual rate of interest on account ci such principal
amounts is uniform throughout the term hereof.

SECTION 5.6 Indempity. Mortgagor agrees to indemnify,
pav and hold harmless Mortgagee and each of the Secursa varties
and the officers, directors, employees, agents and Aftiliates of
Mortgagee and each of the Secured Parties {collectively called the
=Iindemnitees”} from and against any and all other liabilities.
obligatiens, losses, damages, pernalties, actions, judgments,
suits, claims, costs {including, without limitation, settlement
rosts), expenses or disbursements of any kind or nature wvhatsogever
{including, without limitation, the fees and disbursements of
counsel for such Indemnitees in connection with any investigative,
administrative or judicial proceeding commenced or threatened,
wnether or not such Indemnitee shall be designated & party
thereto), vhich may be imposed on, incurred by or asserted against
+hat Indemnitee, in any manner relatirg to or arising out of this
Mcrtgage, any Interest Rate Agreement or any other Basic Document
{including, without limitation, any misrepresentation by Mortgagor
in this Mortgage, any Interest Rate Agreement or any other Basic




>
al
O
O
—
<
O
LL
LL
O
Z
>

e



And LR L b, delinh T ¥

UNOFFICIAL COPY

-38-
‘ ;

97055188
Document} {the “Indemnified Liabilities”); provided, however, that
Mortgagor shall have no oblication to an Indemnitee hereunder with
respect to Indemnifiied Liabilities if it has Deen determined by a
final decision {afrer zll appeals and the expiration of zime to _
appeall) by a court of competent 3ur15d1cz:cn that such Indemnified
Liability arose from the gross negligence or willful misconduct of
that Indemnitee. To the extent that the undertaking to indemnify,
pay and hold harmiess set forth in the preceding sentence may 2e
unenforcecble because it is violative of any law or pubiic nolzcy,
Mortgagor chall contribute the maximum portion which It 1s permit-
ted to pay and satisfy under applicable lav, to the payment and
satisfaction of all Indemnified Liabilities incurred by the
indemnitees o1 any of them. The cnllgafzons of Morzgagor con-
tained in this Section 5.6 shall survive the termination of this
Mortgage and the discharge of Mortgagor's other obligations under
this Mortgage, any literest Rate agreement and the other 3asic
Dociuments. Any amount paid by any Indemnitee 3s to which such
rndemnitee has the right| to reimbursement shall constitute Secured
Obligations secured by the Mortgaged Property.’

' [

SECTION 5.7 GOVERNIYG LAW: TZRMS. THIS MORTGAGE SHALL
3E GOVERNED BY, AND SHALL BE CONSTRUED AND EINFORCED IN ACCORDANCE
WITH, THE LAWS OF THE STATE IN WHICH THE PHEMIS=SS ARE LOCATED,
WITEOUT REGARD TO PRINCIPLES OF CONFLICTS OF LAWS, EXCEPT TO THE
SXTENT TEAT THE YALIDITY OR PERFECTION OF THE SECURITY INTEREST
HEREUNDER, OR REMEDIES HEREUNDER, IN RFGPECT OF ANY PARTICULAR
PROPERTY ARE GOVERNED BY THE LAWS OF A JURISDICTION OTHER THAN
SUCH STATE. MORTGAGOR DESIGNATES AND APPOINIS CT CORPORATION SYS-
TEMS, WITH AN ADDRESS AT 1633 BROADHAY. NEW YOUu®, NSW YORK 140615
AND SUCH OTHER PSRSONS AS MAY HERCZAFTER BE SELLCTED BY MORTGAGOR
TRREVOCABLY AGREEING IN WRITING TO SO SERVE, AS ITS AGENT TO
RECEIVE ON ITS BEHALF, SERVICE OF ALL PROCESS IN JNY PROCEEDING
BROUGHT AGAINST MORTGAGOR WITH RESPECT TO THIS MORTCGAGE. SERVICE
BEING HEREBY ACKNOWLEDGED BY MORTGAGOR TO BE EFFECTIVE A'D BINDING
SERVICE IN EVERY RESPECT. A COPY OF SUCH PROCESS 50 SERVET SHALL
SE MAILED BY REGISTERED MAIL TO MORTGAGOR AT ITS ADDRESS PHCYVIDED
FOR IN SECTION 5.2 HEREOF EXCEPT THAT UNLESS OTHERWISE PROVIEED BY
APPLICABLE LAW, ANY FAILURE TO MAIL SUCH COPY SHALL NOT AFFECT THE
VALIDITY OF SERVICE OF PROCESS. IF ANT AGENT APPOINTED BY MORTGA-
GOR REPUSES TO ACCEPT SERVICE, MORTGAGOR HEREBY AGREES THAT SER-
VICE UPON IT BY MAIL SHALL CONSTITUTE SUFFICIENT NOQTICE. NOTHING
EEREIN SHALL AFFZCT THE RIGHT TO SERVE PROCESS IN ANY OTHER MANNER
PERMITTED BY LAW OR SHALL LIMIT THE RIGHT OF MORTGAGEE TO BRING
PROCEEDINGS AGAINST MORTGAGOR IN THE COURTS OF ANY OTHER
JURISDICTION.

'SECTION 5.8 No Kefcer. " The rights and estate created
by this Mortgage shall not, under any circumstances, be held to
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the Credit Agresment, such Interest Rate Agreement or such Basic
Document, as apalicable, is in full force and eifect as modified
and serting forth such modifications} and stating the date ¢
which principal and interest have been paid on the Loans.

SECTION 5.13 additional Securitv. Without notice to or
consent of Mortgagor and without impairment of the Lien and rights
created oy this Mortgage, Mortgagee may accept (but Mor:zgagor
shall rét) be obligated to furnish) from Mortgagor or from any
oTher Per<on or Persons, additional security for the Secured Obli-
gations. (Neither the giving of this Mortgage nor the acceptance
oI anv such anditional security shall prevent Mortgagee from
resor=ing, fitst, to such additionmal security, and, second. to the
security created Oy this Morrgage without affecting Morigagee's
Lien and rights uider this Mortgage.

SECTION 5.1%4 Release. The Mortgaged Propertv shall be
released from the Lien 4f this Mortgage in accordance with the
provisions of the Credit 2greement or at such time as all Secured
Obligations have been paid In fuil and the Commitments of the
Lenders to make any Loan or izsue any Letter of Credit under the
Credit Aqreement shall have eapized or been sooner terminared.
Morrgagee, on the written request and at the expense of Mortgagor,

- will execute and deliver such propes instruments of release and

satisfaction or assignment as may ressnnably be requested to evi-
dence such release or assignment, and zpy such iastrument, when
Guiy executed by Mortgagee and duly recovded by Mortgagor in the
places where this Mortgage is recorded, shail conclusively evi-
dence the release or assignment of this Morigeue.

: SECTI™N 35.15 Certain Expenses of Morioasgee. If any
action, suit or other proceeding affecting the Mortgaged Sropert
or any part thereof be commenced, in which action, cuit or pro-
ceeding Mortgagee is made a party or participates or n shich the
»ight to use the Mortgaged Property or any part thereof is threat-
ened, or in which it becomes riecessary in the judgment ol #ort-
gagee to defend or uphold the Lien of this Mortgage {including,
without limitation, ary action, suit or proceeding to establish or
gphold the compliance of the Improvements with any Requirements of
Law), then all amounts paid or incurred by Mortgagee for the
expense of any such action, suit or other proceeding or to protect
its richts therein {vhether or mot it is made or becomes a party
thereto) or otherwise to enforce or defend the rights ard Lien
created by this Mortgage, shall be paid by Mortgagor upon demand
together with interest at the Default Rate from the date of the
payment or incurring thereof to the date of repayment, and any
such amount and the interest thereon shall be a Lien on the Mort-
gaged Property, prior to any right, or right to, interest inm, or
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claim upon the Mortgaged Property attaching Or ‘accruing subseguent
o or otherwise subordinate to the Lien of this Morzgage, and che
same stall be deemed {0 be secured hereby. All other amounts
paid, advanrcegd or incurred by Mortigagee in order to secure and
protect the Lien of this Mortgage or other security provided here-
urder shall be a like Lien on the Mortgaged Property and be deemed
tc be secured hereby. ' :

SECTION 3.16 Expenses of Collection. rigagoer will
upon demawud pay ta Mortgagee the amount of any and ail reascnable
expenses, (1rcluding the reasonable fees and expenses of its coun-
sel and the(fzes and expenses of any experts and agents, waich
Morigacgee may l.nzur in connection with {1} the collection of the
Sacured Obligavisss, {ii) the enforcement and adéministration of
this Mortgage, (i4i) the custody or preservation of, or the sale
oi, collection from/ nr other realization upon, any of the Mort-
gaged Property, {(iv) ffe exercise or enforcement of any of the
rigats of Mortgagee or 3ny Secured Party hereunder or (v} the
Zailure by Mortgagor to pruriorm or observe any of the provisions
hereof. All amcunts payable by Mortgagor under this Section 5.16
snall be due upon demand and suall be part of the Secured Obliga-
tions. Mortgagor's obligatioms Ander this Section shall survive
the termination of this Mortgage 3sxd the discharge of Mortgagor‘s
oiher obligations hereunder. ‘

SECTION 5.17 Business Davs.’ in the event any time
rveriod or any date provided in this Mortgage ends or falls on a
cay other than a Business Day, then such time period shall be
ceemed to end and such date shall be deemed tO fall on the next
succeeding Business Day, and performance herein 4ay be made on
such Business Tay, with the same force and effecl as if made on
such other day. , s ‘

SECTION $.18 Relationship. The relationship/of Mort-
gagee to Mortgagor hereunder is strictly and solely that 07 lender
-and borrower and mortgagor and mortgagee and nothing contained in
the Credit Agreement, this Mortgage, any Interest Rate Agreemont
or any other documen: or instrument nov existing and delivered in
connection therewith or otherwise in connection with the Secured
Opligations is intended to create, or shall in any event or under
any circumstance be construed as creating a partnerskip, joint
‘venture, tenancy-in-common, joiat temancy cr other relationship of
any nature whatsoever between Mortgagee and Mortgagor other than
2s lender and borrover and mortgagor and mortgagee.
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SECTION 5.19 Concerninc Mortagagee.

5.19.1 Mortgagee shall be entitled to rely upon
any written notice, statement, certificate, order or other docu-
ment or any telephone message believed by it to be genuine and
correct and te have been signed, sent or xade by the proper per-
son, and, with respect to all matiers pertaining to this Mortgage
and its dutles hereunder, upon advice of counsel selected by ir.

5.19.2 With respect :ofany of its rights and obii-

gations as 2 Lender, Mor:igagee shall have and may exercise the
same rights ard powers hereunder. The term "Lenders,” "Lender™ or
any similar térus shall, unless the context clearly othervise
inGicates, inclufe Mortgagee in its individual capacity as a
Lender. Mortcages may accept deposits from, lend money to, and
generally engage in ary kind of banking, trust or other business
with Mortgagor or any- entity related to or affiiiated with Mortga-
gor +o the same extent ¢s .f Mertqagee were not acting as coliat-
eral agent.

5.1%8.3 1f any item of Mortgaged Properiy also con-
stitutes collateral granted to Murigagee unéer any otcher deed of
irust, RmOrigage, Securirty agreemenr, pledge or instrument of any
tvpe, in the event of any conflict Latween the provisions of this
Mortgace and the provisions of such cicker deed of trust, mortgage,
securitv agreement, pledge or instrument of any type in respect of
such collateral, Mortgagee, in its sole discretion, shall select
which provision or provisions shall control.

5.19.4 Mortgagee has been appointad as collateral
agent pursuant to the Credit Agreement. The actiuss of Mortgagee
hereunder are subject to the provisions of the Credit Agreement.

-Mortgagee shall have the right hereunder to make demanis, to give

notices, to exercise or refrain from exercising any richis, and o
take or refrain from taking action (including, without limitation,
the release or substitution of Mortgaged Property), in acccrdance
with this Mortgage and the Credit Agreement. Mortgagee may resign
and a successor Mortgagee may be appointed in the manner provided
in the Credit Agreement. Upon the acceptance of any appointment
as Mortgagee by a successor Mortgagee, that successor Mortgagee
shall thereupon succeed to and become vested with all the rights,
povers, privileges and duties of the retiring Mortgagee under this
Mortgage, and the retiring Mortgagee shall thereupon be discharged
from its duties and obligations under this Mortgage. After any
retiring Mortgagee's resignation, the provisions of this Mortgage
shall inure to its benefit as to any actions taken or omitted to
be taken by it under this Mortgage while it was Mortgagee.

5 '
[
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_ SECTION 5.20 m,adva_qgé; This Mortgage is given
to sacurs 3 rovolving crcdit loan pursusnt ¢o and in sccordance

- with the Credit Agreemwent and ghall secure not only precently
‘existing indebtedness under the Credit agreement but also future

advances, vhether such advances are obligations or to be nade 3t
the option of Nortgagee or othcrvise, as are made within twenty
{20) yesrs from the dars hereof, to the same axtent 3s if suck

future advances were made on the date heresof, although thera may

 be no sccured Cbligotions outstanding at the time thar such

aflvance s made. The total amount of the Securcd Obligatiors may
incresse or decrease from time to time, DUt the opal unpaid bal-
ance of Llr Secured Obligations at dany one time cutstanding shall
not sxcead o sum equal to $175,000,000, an smount equsl to three

tines the origiasl principal amount of the Note.

SECTi64 5.21 Corntinpying Secgrity Interesi:

This Mortgage shall cr-cate a continuing security interest in the

Mortgaged ¥roperty ard shall (1] be binding upon Mortgagor, its
successors and assiyny anc {11} inure, rogether with the rights

-and remedies of Mortgagee usreunder, to the benelit uf Mortgagee
‘and the ather Secured Parvizs and each of their respective succes-

sors, transferees and assignss an nther Persons {including, with-
out limitation, a&ny other crediterr of Mortgagor) shall have any

“interest herein or any right or benefit with respect herelro.
without limiting the generality of tha foregoing clause {ii}, any

tesder may assign or othervise transie~ any indebtedness held by

it secured by this Mortgage Lo sny otoer Person, ard such other
Person shall thersupon tecomc vested with zll the benefits in

l_ respect thereof granted to such Lender, Morain or othervice, sub-
ject however, tu the provisions of the Credit sgreement and any

applicsbic Intzrest Rate Agreement.

A SECTION 5.22 Obligations Absolute. ALL Gbligations of
Mortgagor hereunder shall be absoluie and unconditicnal irrespec-
tive of: v ,

{1} any bankruptcy iﬁtnlvéacg.‘ reorganization,
arrengement, readjustaent, omposition. liquidation ar tae
like of Mortgsgor or any cther Obliger;

{ii} any lack of validity or entorceadility of the
Credit Agraement, any Interest Rale Ayreement, any Letter of
Credit, any otker Basic Document, or any other agreemsnt or
jnstrument relating Lherato; :

(3ii) any change in the time, msnner or place of payment
of, or in ang sther tera of, ail or any of the Securcd Cpli-
gaLions, ur any other amendment OF waiver O0f ar any consent

v
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to any deparsure from the Credit Agresment, any Interest Ratle
Agreement, any Letter of Credit, any other 3a3sic Document, or
any otner agreement or instrument relating thereto;

- {

{iv) any exchange, release or non-perfection of any
other collateral, or any relpase or amendment or waiver aof or
consent t¢ any departure from any guarantee, for &ll or any
of the Secured Obligations; o

{v} ary exercise or non-exercise, or any waiver of any
righc. remecCy, power or privilege under or in respect of this
Mortgane. any interest Rate Rgreement Or any other Basic Doc-
ument @v.ept as specifically set forth in a waiver granted
pursuant rtu-the provisions of Section 5.5 hereof; or

{vi} any other circumstances which might otherwise con-
stitute 3 deferse z2vailable to, or a discharge of, Mortcagor.

SECTION 5.23 Hoytqaqge'é Riéht To Sever Indebtedness.,

5.23.1 Mortragor acknouwledges that {a) the Mor:-
gaged Property goes not constitute the sole source of security for
the payment and performance of the Secured Obligations and thac
the Secured Obligations are alsc <ecured by property of Mortgagor
and its Affiliates in other jurisdincions {all such property,
collectively, tte *Collateral™), b} ire number of such jurisdic-
tions and the nature of the transaction of which this instrument
is a part are such that it would have beesn-impracticable for the
sarties to allocate to each item of Coliatera: a specific lean
amount ang to execute in respect of such itex 4 separate credit
agreement or interest rate agreement and {c) Morigagor intends
that Mortgagee have the same rights with respect ro the Mortgaged
Property, in foreclosure or otherwise, that Mortgage2 would have
had if each item of Collateral had been secured, morigaced or
pledged pursuant to a separate credit agreement or interest rate
dgreement, mortgage or security instrument. In furtherarir of
such intent, Mortgagor agrees that Mortgagee may at any tirne by
notice {an "Allocation Notice"} to Mortgagor allocate a portjon
{the "Allocated Indebtedness®} of the Secured Obligations tg tae
Mortgaged Property and sever from the remaining Secured Obiiga~
tions the Allocated Indebtedness. From and after the giving of an
Allaocation Notice with respect to the Mortgaged Property, the
Secured Obligations hereunder shall be limited to the extent set
forth in the Allcocation Notice and {as so limited) shall, for all
purposes, be construed as 3 separate loan obligation of Martgagor
unrelated to the other transactions contemplated by the Credit
Agreemant, any Interest Rate Agreement any other Basic Document or
any document reliated to any thereof. To the axtent that the
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~ proceeds on any foreclosure of the Mortgaged Property shall exceed

the Allocated Indebzedness, such proceeds snall belong to Mortga-
gor and shall not be available hereunder 10 sarisfy any Secured
Obligations of Mortgagor other than the Allocated Indebtedness.

In any action or proceeding to foreclose the Lien of this Mortgage
or in connection with any powver of sale foreclosure or other rem-
edy exercised under this Mortgage commenced after the givinag by

. Mor:gagee of an Allocation Netice, the Allocation Notice shall be

conclusive proof of the limits of the Secured Cbligations hereby
secured, 2nd Mortgagor may introduce, by way of defense ar
counterclaiw, evidence thereof in any such action or proceeding.
Notwithstanfirg any provision of this Section 5.23, the proceeds
received by Murigagee pursuant to this Mortgage shall be applied
by Mortgagee in airordance wvith the provisions of subsection 3.3.7
fereol. '

5.23.7/ Mortgagor hereby waives to the greatest
extent permitted under law the right to a discharge of anv of the
Secured Cbligations vnder @ny statute or rule of law now or here-
after in effect which provides that foreclosure of the Lien of
this Morrgage or other rewmedy :xercised under this Mortqage con-
sritutes the exclusive means for satisfacrion of the Secured Obli-
gations or which makes unavailabic a deficiency judgmenr or any
subsequent remedy because Mortgagee ziected to proceed with a
pover of sale foreclosure or such otue: remedy or because of any
failyre by Mortgagee to comply with' lavs that prescribe conditions
to the entitlement to a deficiency judgment. In the event that,

‘notwithstanding the foregoing waiver, any courl shall for any rea-

son hold that Mortgagee is not entitled to a deficiency judgment,
Morrgagor shall not (a} introduce in any other jurisdiction such
judgment as a defense to enforcement against Martyegor of any rem-
edy in the Credit Agreement, any Interest Rate Agreesent or any
other Basic Document or (b) seek to have such judgment recognized
or eniered in any other jurisdiction, and any such judyment shall
in all events be limited in application only to the state ec
jurisdiction where rendered. .

; 5.23.3 In the event any instrument in addition to
the Allocation Notice is necessary to effectuate the provisions of
this Section 5.23, including, without limitatiom, any amendment to
this Mortgage, any substitute promissory note or affidavit or cer-
tificate of any kind, Mortgagee may execute, deliver or record
suck instrument as the attorney-in-fact of Mortgagor. Such power
o attorney is coupled with an interest and is irrevocable.

5.23.4 DNotwithstanding anything set forth herein to the
contrary, the provisions of this Section 5.23 shall be effective

-only to the maximum extent permitted by law.

l

H
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IN WITNESS WHERECF, Hortgagor has caused this Mortgage
to be duly executed and delivered under seal the day and year
first above written.

EETAL HARK, INC.,
Mortgagor

[

Namd: James B. Walburg”
Tiﬂe:‘ Vice President
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